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PREFACE. 


This is an improved and enlarged edition of the new 
Civil Court Manual. 

The Civil Procedure Code, which is printed at the end 
of the work, is annotated with the rulings of the High Courts 
in India, taken principally from the Indian Law Heports. 

To each of the longer Acts a separate index has been 
appended — namely, the Indian Succession Act, the Contract 
Act, the Evidence Act, and the Code of Civil Procedure. 
As to the Stamp Act, as the instruments chargeable with 
duty are alphabetically arranged in the form of an index, 
it was not thought necessary to append a separate index to 
this Act. 


January 1, 1888. 


D. E. CRANENBURGH. 




THE ROYAL CHARTER ACT 

24 & 25 VIC., CAP. 104. 


AN ACT FOR ESTABLISHING- HIGH COURTS OF JUDICATURE 

IN INDIA. 

Be it enacted by the Queen’s Most Excellent Majesty, by and with 
the advice and consent of the Lords Spiritual and Temporal, and Com- 
mons, in this present Parliament assembled, and by the authority of the 
same, as follows : — 

1. It shall be lawful for Her Majesty, by Letters Patent under the 
HighOonrUmaybe eata- Great Seal of the United Kiog.lom, to erect 

Wished in the several Presi- and establish a High Court of Judicature at 
dencies of India. Fort William ill Bengal for the Bengal Division 

of the Presidency of Fort William aforesaid, and by like Letters Patent 
to erect and establish like High Courts at Madras and Bombay for those 
Presidencies respectively, such High Courts to be established in the said 
several Presidencies at such time or respective times as to Her Majesty 
may seem fit, and the High Court to be established under any such 
Letters Patent in any of the said Presidencies shall be deemed to be 
established from and after the publication of such Letters Patent in the 
same Presidency, or such other time as in such Letters Patent may be 
appointed in this belialf. 

2. The High Court of Judicature at Fort William in Bengal, and 
Constitution of High at the Presidencies of Madras and Bombay 

Courts. respectively, shall consist of a Chief Justice 

and as many Judges, not exceeding fifteen, as Her Majesty may, from 
time to time, think fit to appoint, who shall be selected from — 

lat , — Barristers of not less than five years* standing ; or, 

2nd . — Members of the Covenanted Civil Service of not less than 
ten years* standing, and who shall have served as Zila Judges, or shall 
have exercised the like powers as those of a Zila Judge for at least 
three years of that period ; or, 

8rd. — Persons who have held Judicial Office not inferior to that 
of Principal Sadr Amin or J udge of a Small Cause Court for a period 
of not less than five years ; or, 

jffih . — Persons who have been Pleaders of a Sadr Court or High 
Court for a period of not less than ten years, if such Pleaders of a Sadr 
Court shall have been admitted as Pleaders of a High Court : 

Provided that not less than one-third of the Judges of such High 
Courts respectively, including the Chief Justice, shall be Barristers, and 
not less than one-third shall be Members of the Covenanted Civil 
Service, 

4. All the Judges of the High Courts established under this Act 
Tenuroofoffiou of Judges, shall hold their offices during Her Majesty’s 
and resignation, pleasure : Provided that it shall be lawful for 
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any Judge of a High Court to resign such office of Judge to the Gover- 
nor-General of India in Council or Governor in Council of the Presi- 
dency in which such High Court is established. 

6. The Chief Justice of any such High Court shall have rank and 
PreoGdonce of Judges of precedence before the other Judges of the same 
HighOourfc. Court, and such of the other Judges of Such 

Court as on its establishment shall have been transferred thereto from 
the Supreme Court shall have rank and precedence before the Judges 
of the High Court not transferred from the Supreme Court, and, except 
as aforesaid, all the Judges of each High Court shall have rank and 
precedence according to the seniority of their appointments, unless 
otherwise provided in their Patents. 

6. Any Chief Justice or Judge transferred to any High Court 
Salaries, &o., of Judges from the Supreme Court shall receive the like 

of High Oourh Salary and be entitled to the like retiring pen- 

sion and advantage as he would have been entitled to for and in re- 
spect of service in the Supreme Court, if such Court had been conti- 
nued, bis service in the High Court being reckoned as service in the 
Supreme Court ; and, except as aforesaid, it shall be lawful for the 
Secretary of State in Council of India to fix the salaries, allowances, 
furloughs, retiring pensions, and (where necessary) expenses for equip- 
ment and voyage of the Chief Justices and Judges of the several High 
Courts under this Act, and from time to time to alter the same : Pro- 
vided always that such alteration shall not affect the salary of any' 
Judge appointed prior to the date thereof. 

7. Upon the happening of a vacancy in the office of Chief Justice, 
Provision for vacancy of ^lid during any absence of a Chief Justice, the 

tiie office of Chief Justice Governor-General in Council or Governor in 
or other Judge. Council, as the case may be, shall appoint one 

of the Judges of the same High Court to perform the duties of Chief 
Justice of the said Court until some person has been appointed by Her 
Majesty to the office of Chief Justice of the same Court, and has en- 
tered on the discharge of the duties of such office, or until the Chief 
Justice lias returned from such absence ; and upon the happening of a 
vacancy in the office of any other Judge cf any such High Court, and 
during any absence of any such Judge, or on the appointment of any 
such Judge to act as Chief Justice, it shall be lawful for the Governor- 
General in Council, or Governor in Council, as the case may be, to 
appoint a person, with such qualifications as arc required in persons 
to be appointed to the High Court to act as a Judge of the said 
High Court, and the person so appointed shall be authorized to sit 
and to perform the duties of a Judge of the said Court until some 
person has been appointed by Her Majesty to the office of Judge of 
the same Court, and has entered on the discharge of the duties of such 
office, or until the absent Judge has returned from such absence, or 
until the Governor-General in Council or Governor in Council, as afore- 
said, shall see cause to cancel the appointment of such acting Judge. 

8. Upon the establishment of such High Court as aforesaid in 
Abolition of Supreme ^he Presidency of Fort William in Bengal, the 

Courts and Sadr Courts. Supreme Court and the Court of Sadr Diwani 
Ad^lat and Sadr Nizamat Adalat at Calcutta in the same Presidency 
’shall be abolished, 
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AnJ Upon the psts^blishment of such High Court in the Presidency 
of Madras, the Supreme Court and the Court of Sadr Addlat and 
FaujdAri AdAiat in the same Presidency shall be abolished. 

And upon the establishment of such High Court in the Presidency 
of Bombay, the Supreme Court and the Court of Sadr DiwAni Adalat 
and Sadr Faujdari Adalat in the same Presidency shall be abolished. 

And the records and documents of the several Courts so abolished 
in each Presidency shall become and be records and documents of the 
High Court established in the same Presidency. 

9. Each of the High Courts to be established under this Act shall 
Jnrisdiotion &D.d pow 0 rs have and exercise all such civil, criminal, ad* 

of High Courts. miralty and vice-admiralty, testamentary, intes- 

tate, and matrimonial jurisdiction, original and appellate, and all such 
powers and authority for and in relation to the administration of justice 
jin the Presidency for which it is established, as Her Majesty may, by 
such Letters Patent as aforesaid, grant and direct, subject, however, to 
such directions and limitations as to the exercise of Original Civil and 
Criminal Jurisdiction beyond the limits of the Presidency town as may 
be prescribed thereby ; and, save as by such Letters Patent as may be 
otherwise directed, and subject and without prejudice to the legislative 
powers in relation to the matters aforesaid of the Governor-General of 
India in Council, the High Court to be established in each Presidency 
shall have and exercise all jurisdiction and every power and authority 
whatsoever in any manner vested in any of the Courts in the same 
Presidency abolished under this Act at the time of the abolition of such 
last-mentioned Courts. 

10. {Re'pealed hy S8 Vic., c. 15, s. i?,] 

11. Upon the establishment of the said High Courts in the said 
Existing provisions appii. Presidencies respectively, all provisions then in 

cable to Supreme Courts to force in India of Acts of Parliament, or of any 
apply to High Courts. Orders of Her Majesty iu Council, or Charters, 

or of any Acts of the Legislature of India, which at the time or re- 
spective times of the establishment of such High Courts are respectively 
Itpplicable to the Supreme Courts* at Fort William in Bengal, Madras, 
and Bombay respectively, or to the Judges of those Courts, shall be 
taken to be applicable to the said High Courts and to the Judges there- 
of respectively, so far as may be consistent with the provisions of this 
Act and the Letters Patent to be issued in pursuance thereof, and sub- 
ject to the legislative powers in relation to the matters aforesaid of the 
Governor-General of India iu Council. 

12. From and after the abolition of the Courts abolislied as afore- 
Provision as to pending said in any of the said Presidencies, the High 

proceedings in abolished Court of tljc same Presidency shall . have juris- 
diction over all proceedings pending in such 
abolished Courts at the time of the abolition thereof, and such proceed- 
ings and all previous proceedings in the said last-mentioned Courts shall 
J)e dealt with as if the same had been had in the said High Court, save 

♦ See per Peacock, C.J., 2 Beng. Full Bench Rulings 20, 27. 
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tfadrt any such proceedings tnuy be continued as nearly as circumsiancea 
permit, under and according to the practice of the abolished Courts 
respectively. 

13. Subject to any laws or regulations which may be made by the 
Governor-General in Council, the High Court 
established in any Presidency under this Act 
may, by its own rules, provide for the exercise, 
by one or more Judges, or by Division Courts 

_ more Judges of the sail] High Court, of the 
original and appellate jurisdiction vested in such Court in such manner 
as may appear to such Court to be convenieut for the due administra- 
tion of justice. 

14. The Chief Justice of each High Court shall, from time to 

Clii^f Jaatice to detomine determine what Judge w each case shall 

what JudproH shall sit alone sit alone, and what J iidges of the Gourt, wnetner 
or in the Division Courts. with or without the Cliief Justice, shall con- 
stitute the several Division Courts as aforesaid. 


Power to High Courts to 
provide for exorcise of juris- 
diction by single Judges or 
Division Courts. 

constituted by two or 


16. Each of the High Courts established under this Act shall have 
High Courts to super, superintendence over all Courts which may be 
intend and to frame rules Subject to its appellate jurisdiction, and snail 
of practice for subordinate have power to call for returns and to direct the 
transfer of any suit or appeal from any such 
Court to any other Court of equal or superior jurisdiction, and shall 
have power to make and issue general rules for regulating the practice 
and proceedings of such Courts, and also to prescribe forms for every 
proceeding in the said Courts for which it shall think necessary that a 
form be provided, and also for keeping all books, entries, and accounts 
to be kept by the officers, and also to settle tables of fees to be allowed 
to the Sheriff, Attorneys, and all Clerks and Officers of Courts, and from 
time to time to alter any such rule or form or table ; and the rules so 
made, and the forms so framed, and the tables so settled, shall be used 
and observed in the said Courts : Provided that such general rules and 
forms and tables be not inconsistent with the provisions of any law in 
force, and shall, before they are issued, have received the sanction, in 
the Presidency of Fort William, of the Governor-General in Council 
and, in Madras or Bombay, of the Governor in Council of the respective 
Presidencies. 


16. It shall be lawful for Her Majesty, if at any time hereafter 
Her Majesty see fit so to do, by Letters Patent 
under the Great Seal of the United Kingdom, 
to erect and establish a High Court of Judica- 
ture in and for any portion of the territories 
within Her Majesty's dominions in India, not 
included within the limits of the local jurisdic- 


Her Majesty may establisb 
a High Court in and for any 
portion of tlie territories 
witliin Her Majesty’s domi- 
nions in India not included 
within the limits of the local 
jurisdiotion of another High 
Court. 


tion of another High Court, to consist of a 


Chief Justice and of such number of other Judges with such qualifica- 
tions as are required in persons to be appointed to the High Courts 
established at the Presidencies hereinbefore mentioned, as Her Majesty, 
from time to time, may think fit to appoint; and it shall be lawful for 
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Her Majesty, by such Letters Patent, to confer on such Court any 
such jurisdiction, powers, and authority as under this Act is author- 
ized to be conferred on, or will become vested in, the High Cotirt 
to bo established in any Presidency hereinbefore mentioned; and 
subject to the directions of such Letters Patent, all the provisions of 
this Act, having reference to the High Court established in any such 
Presidency, and to the Chief Justice and other Judges of such Court, 
and to the Governor- General or Governor of the Presidency in which 
such High Court is established, shall, as far as circumstances may 
permit, be applicable to the High Court established in the said ter- 
ritories, and to the Chief Justice and other Judges thereof, and to the 
person adnunistering the government of the said territories, 

17. It shall be lawful for Her Majesty, if Her Majesty shall so 

, think fit, at any time within three years after 
Chartera ma/"be 'gradated establishment of any High Court under 
within three years after the this Act, by Her Letters Patent, to revoke all 
establishment of any High qj. sudj parts or provisions as Her Majesty 
*^“*^*^* may think fit of the Letters Patent by which 

such Court was established, and to grant and make such other powers 
and provisions as Her Majesty may think fit, and as might have been 
granted or made by such first Letters Patent, or without any such 
revocation as aforesaid, by like Letters Patent, to grant and make any 
additional or supplementary powers and provisions which might have 
been granted or made in the first instance. 

18. [Repealed hy 28 Vic,, c. 15, s. 

19. The word “ Barrister” in this Act shall be deemed to include 

Interpretation of. terms. Barristers of England or Ireland or Members 

of the Faculty of Advocates in Scotland; and 
the words “ Governor-General” and “ Governor” shall comprehend the 
Officer administering the government. 


LETTERS PATENT FOR THE HIGH COURT OF JUDICATURE 
AT FORT WILLIAM IN BENGAL 

Bearing date the 28th December 1865. 

Victoria, by the grace of God, of the United Kingdom of Great 
« Britain and Ireland, Queen, Defender of the 

Eecita of Acta. Faith, to all to whom these presents shall come, 

greeting: Wnereas, by an Act of Parliament, passed in the twenty- 
fourth and twenty-fifth years of Our reign, intituled “An Act for esta- 
blishing High Courts of Judicature in India,” it was, amongst other 
things, enacted that it should be lawful for Her Majesty, by Letters 
Patent under the Great Seal of the United Kingdom, to erect and 
establish a High Court of Judicature at Fort William in Bengal for the 
Bengal Division of the Presidency of Fort William aforesaid, and that 
such High Court should consist of a Chief Justice and as many Judges, 
not exceeding fifteen, as Her Majesty might, from time to time, think 
fit to appoint, who should be selected from among persons qualified as 
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in the said Apt is declared : Provided always that the persona who, al 
the time of the establishment of such High Court, were Judges of the 
Supreme Court of Judicature arid permanent Judges of the Court of 
Sadr DiwAni Addlat or Sadr Addlat of the same Presidency, should 
and become Judges of such High Court without further appointment 
for that purpose, and tlie Chief Justice of such Supreme Court should 
become the Chief Justice of such High Court, and that, upon the 
establishment of such High Court as aforesaid, the Supreme Court and 
the Court of Sadr Diwdni Acldlatand Sadr Nizdmat Addlat Calcutta, 
in the said Presidency, should be abolished: 

And that the High Court of Judicature so to be established should 
have and exercise all such civil, criminal, admiralty and vice-admiralty, 
testamentary, intestate, and matrimonial jurisdiction, original and 
appellate, and all such powers and authority for and in relation to the 
administration of justice in the said Presidency as Her Majesty might, 
by such Letters Patent as aforesaid, grant and direct, subject, however, 
to such directions and limitations as to the exercise of original, civil, and 
criminal jurisdiction beyond the limits of the Presidency town as 
might be prescribed thereby ; and, save as by such Letters Patent might 
bo otherwise directed, and subject and without ptejudice to the legisla- 
tive powers in relation to the matters aforesaid of the Governor-General 
of India in Council, the High Court so to be established should have 
and exercise all jurisdiction, and every power and authority whatsoever, 
in any manner vested in any of the Courts in the same Presidency 
abolislied under the said Act at the time of the abolition of such last- 
mentioned Courts : 

And whereas We did, upon full consideration of (the premises, think 
fit to erect and establish, and by Our Letters Patent under the Great 
Seal of the United Kingdom of Great Britain and Ireland, bearing date 
at Westminster, the fourteentli day of May, in the twenty-fifth year of 
Our reign, in the year of Our Lord one thousand eight hundred and 
sixty-two, did, accordingly, for Us, Our heirs and successors, erect and 
establish, at Fort William in Bengal, for the Bengal Division of the Pre- 
sidency of Fort William aforesaid, a High Court of Judicature, which 
should be called the High Court of Judicature at Fort William in 
Bengal, and did thereby constitute the said Court to be a Court of 
Becord; and whereas We did thereby appoint and ordain that the said 
High Court of Judicature at Fort William in Bengal should, until 
further or other provision should be made by Us or Our heirs and suc- 
cessors in that behalf, in accordance with the recited Act, consist of a 
Cliief Justice and thirteen Judges, and did thereby, in adilition to the 
persons who, at the time of the establishment of the saief High Court, 
were Judges of the Supreme Court of Judicature and permanent 
Judges of the Court of Sadr Divvdni Ad^lat in the said Presidency 
respectively, constitute and appoint certain other persons, being respect- 
ively qualified, as in the said Act is declared, to be Judges of the said 
High Court : 

And whereas on the thirtieth day of January, one thousand eight 
hundred and sixty-three, We did, in the manner in the said recited 
Act, provide, direct, and ordain that the said High Court should con- 
i^ist of a Chief Justice aud fourteen Judges: 
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And whereas by the said recited Act it is declared lawful for Her 
Majesty, at any time within three years after the establislitnent of the 
said Hi^h Court, by Her Letters Patent, to revoke all or such parts or 
provisions as Her Majesty might think fit of the Letters Patent by 
which such Court was established, and to grant and make feuch other 
powers and provisions as Her Majesty might think fit, and as might 
have been granted or made by such first Letters Patent : 

And whereas by the Act of the twenty-eighth of Our reign, chapter 
fifteen, entitled “ An Act to extend the term for granting fresh Letters 
Patent for the High Courts in India, and to make fuither provision 
respecting the Territorial Jurisdiction of the said Courts,” the time for 
issuing fresh Letters Patent has been extended to the first of January, 
one thousand eight hundred and sixty-six : 

And whereas, in order to make further provision respecting the 
Constitution of the said High Court, and the administration of justice 
thereby, it is expedient that the said Letters Patent, dated the fourteenth 
of May, one thousand eight hundred and sixty-two, should be revoked, 
and that some of the powers and provisions thereby granted and made 
should be granted and made with amendments and additional powers 
and provisions by fresh Letters Patent : 

1. Now know ye that We, upon full consideration of the premises. 
Revocation of former Let- and of Our Special grace, certain knowledge, 

ters Patent. and mere motion, have thought fit to revoke, 

and do by these presents (from and after the date of the publication 
thereof, as hereinafter provided, and subject to the provisions thereof), 
revoke Our said Letters Patent of the fourteenth of May, one thousand 
eight hundred and sixty-two, except so far as tlie Letters Patent of the 
fourteenth year of His Majesty King George the Thiid, dated the twenty- 
sixth of March, one thousand seven hundred and seventy-four, esta- 
blishing a Stipreme Court of Judicature at Fort William in Bengal, 
were revoked or determined thereby. 

2. And We do by these presents grant, direct, and ordain that. 
High Court at Fort Wil- notwithstanding the revocation of the said 

liam to be continued. Letters Patent of the fourteenth of May, one 

thousand eight hundred and sixty-two, the High Court of Judica- 
ture, called the High Court of Judicature at Fort William in Bengal, 
shall be and continue, as from the time of the original erection and 
establishment thereof, the High Court of Judicature at Fort William 
in Bengal for the Bengal Division of the Presidency of Fort William 
aforesaid,^ and that the said Court shall be and continue a Court of 
Record, and that all proceedings commenced in the said High Court 
prior to the date of the publication of these Letters Patent shall be 
Continued and depend in the said High Court as if they had com- 
menced in the said High Court after the date of such publication, and 
that all rules and orders in force in the said High Court immediately 
before the date of the publication of these Letters Patent shall continue 
in force, except so far as the same are altered hereby, until the same 
are altered by competent authority, 

3. And We do hereby appoint and ordain that the person and 
Jnfiges of the said High persons who shall, immediately before the date 

Court to be continued* of the publication of these Letters Patent, be 
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the Chief Justice and Judges, or acting Chief Justice or Judges, if any, 
of the said High Court of Judicature at Fort William in Bengal, shall 
continue to be the Chief Justice and Judges, or acting Chief Justice or 
Judges, of the said High Court, until further or other provisions shall 
be made by Us or Our heirs and successors in that behalf, in accordance 
with the said recited Act for establishing High Courts of Judicature 
in India. 

4. And We do hereby appoint and ordain that every clerk and 
Clerks, &o., of the said ministerial officer of the said High Court of 
High Court to be continued. Judicature at Fort William in Bengal, appointed 
by virtue of the said Letters Patent of the fourteenth of May, one 
thousand eight liundred and sixty-two, shall continue to hold and enjoy 
his office and employment, with the salary thereunto annexed, until he 
be removed from such office and employment ; and he shall be subject 
to the like power of removal, regulations, and provisions as if he were 
appointed by virtue of these Letters Patent. 

6. And We do hereby ordain that the Chief Justice and every 

Jndge'8 declaration. ^ime to time, appoiut- 

ed to the said High Court of Judicature at 
Fort William in Bengal, previously to entering upon the execution of 
the duties of his oflice, shall make and subscribe the following declara- 
tion before such authority or person as the Governor-General in Council 
may commission to receive it : — 

“ I, A. jB., appointed Chief Justice \pr a Judge] of the High 
Court of Judicature at Fort William in Bengal, do solemnly declare 
that I will faithfully perform the duties of my office to the best of 
my ability, knowledge, and judgment.” 

6. And We do hereby grant, ordain, and appoint that the said 

High Court of Judicature at Fort William in 
Bengal shall have and use, as occasion may 
require, a seal bearing a device and impression of Our Royal Arms, 
with an exergue or label surrounding the same, with this inscription, 
“ The Seal of the High Court at Fort William in Bengal.” And We 
do further grant, ordain, and appoiut that the said seal shall be delivered 
to and kept in the custody of the Chief Justice, arid in case of 
vacancy of the office of Chief Justice, or during any absence of the 
Chief Justice, the same shall be delivered over and kept in the custody 
of the person appointed to act as Chief Justice, under the provisions of 
section 7 of the said recited Act; and We do further grant, ordain, and 
appoint that whensoever it shall happen that the office of Chief Justice 
or of the Judge to whom the custody of the said seal be co|nmitted shall 
be vacant, the said High Court shall be and is hereby authorized and 
empowered to demand, seize, and take the said seal from any person or 
persons whomsoever, by what ways and means soever the same may 
Lave come to his, her, or their possession. 

7. And We do hereby further grant, ordain, and appoint that all 
Writfl, Ac., how to issue. Writs, summonses, precepts, rules, orders, and 

other nrandatory process to be used, issued, or 
awarded by the said High Court of Judicature at Fort William in 
Bengal, shall run and be in the name and style of Us or Our heirs and 
successors, and shall be sealed with the seal of the said High Court. 
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8 . And We do hereby authorize aud empower the Chief Justice 

Appomfcmenfcs. High Court of Judicature at Fort 

William in Bengal from time to time, as 
occasion may require, and suUect to any rules and restrictions which 
may be prescribed by the Covernor-Qeneral in Council, to appoint 
so many and such clerks and other ministerial officers as shall be 
found necessary for the administration of justice, and the due execu- 
tion of all the powers and authorities granted and committed to 
the said High Court by these Our Letters Patent. And We do hereby 
ordain that every such appointment shall be forthwith submitted to 
the approval of the Governor-General in Council, and shall be either 
confirmed or disallowed by the Governor-General in Council ; and it 
is Our further will and pleasure, and We do hereby, for tjs, Our 
heirs and successors, give, grant, direct, and appoint that all and every 
the officers and clerks to be appointed as aforesaid shall have and receive 
respecti vely such reasonable salaries as the Chief Justice shall, from 
time to time, appoint for each office and place respectively, and as the 
Governor-General in Council shall approve of : Provided always, and 
it is Our will and pleasure that all and every the officers and clerks to 
be appointed as aforesaid shall be resident within the limits of the 
jurisdiction of the said Court so long as they shall hold tlieir respective 
offices; but this proviso shall not interfere with or prejudice the right 
of ar»y officer or clerk to avail himself of leave of absence under any 
rules prescribed by the Govern or- General in Council, and to absent 
himself from the said limits during the term of such leave, in accord- 
ance with the said rules. 

9. And We do hereby authorize and empower the said High Court 
Bowers of High Court in of Judicature at Fort William in Bengal to 

sidmittiug Advocates, Va- approve, admit, and enrol such and so many 
Icils, and Attorneys, Advocates, Vakils, arid Attorneys as to the said 

High Court shall seem meet ; and such Advocates, Vakils, and Attorneys 
shall 1)6 and are hereby authorized to appear for the suitors of the said 
High Court, and to plead or to act, or to plead and act, for the said 
suitors, acdording as the said High Court may, by its rules and direc- 
tions, determine, and subject to such rules and directions, 

10. And We do hereby ordain that the said High Court of 
In making rules for the Judicature at Fort William in Bengal shall 

qualifications, Ac., of Advo- have power to make rules for the qualification 
cates, Vaki Is, and Attorneys, admission of proper persons to be Advo- 

cates, Vakils, and Attorneys-at-law of the said High Court, and shall be 
empowered to remove or to suspend from practice, on reasonable cause, 
the said Advocates, Vakils, or Attorneys-at-law ; and no person whatso- 
ever, but such Advocates, Vakils, or Attorneys, shall be allowed to act 
or to plead for, or ou behalf of, any suitor in the said High Court, except 
that any suitor shall be allowed to appear, plead, or act on hia own 
behalf, or on behalf of a co-suitor. 

As to Civil Jurisdiction, 

11. And We do hereby ordain that the said High Court of Judi- 
liooal limits of ordinary catnre at F^t William in Bengal shall have 

original jurisdiction. and exercis«*brd inary original civil jurisdiction 

M. 2 
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within such local limits as may, from time to time, be declared and 
prescribed by any law made by competent legislative authority for 
India, and until some local limits shall be so declared and prescribed 
within the limiLs d(*clared and prescribed by the proclamation fixing the 
limits of Calcutta, issued by the Governor-General in Council on the 
tenth day of September in the year of our Lord otie thousatid seven 
huiidr(‘d and ninety-four, and the ordinary original civil juiisdiction of 
the said High Court shall not extend beyotid the limits for the time 
being declared and presciibed as the local limits of such jurisdiction. 

12. And We do further ordain that the said Higli Court ofJudica- 
Orijjinal jurisdiction as to ture at Fort William in Bengal, in the exercise 

suits- of its ordinary original civil jurisdiction, shall 

be empowered to receive, try, and determine suits of every description, 
if, in the case of suits for laml or other immoveable property, such land 
or property shall b(j sitnat(?(], or in all other cases if the cause of action 
shall have arisen, either wholly, or, in case the leave of the Court shall 
have been first obtained, in part, within the local limits of the ordinary 
original jurisdiction of the said High Court, or if the defendant, at tlie 
time of the commeocement of the suit, shall dwell, or carry on business, 
or personally work for gain within such limits : except tljat the said 
High Court shall not have such original jurisdiction in cases falling 
withiti the jurisdiction of the Small Cause Court at Calcutta, in which 
the debt or damage, or value of the property sued for, does not exceed 
one liundred rupees, 

13. And We do further ordain that the said High Court of Judica- 
Extmordmary original ture at Fort William in Bengal shall have power 

jurisdicitimi. to remove, and to try aud determine, as a Court 

of extraordinary origirial jurisdiction, any suit being or fa]lir»g within 
the jurisdiction of any Court, whether within or without the Bengal 
Division of the Presidency of Fort William, subject to its superintend- 
ence, wiien the said High Court shall think proper to do so, either on 
the agreement of the parties to that effect, or for purposes of justice, 
the reasons for so doing being recorded on the proceedings of the said 
High Court. 

14. And We do furtlier ordain that where plairitiff has several 
As to joinder of oanses causes of action against defendant, such causes 

©faction. of action not beinpg for land or othcir immove- 

able property, and the said High Court shall have original jurisdiction 
in respect of one of such causes of action, it shall be lawful for the said 
High Court to call on the defendant to show cause why the .‘several 
cau.'^es of action should not be joined together in one suit, and to make 
such order for trial of the same as to the said High Court shall seem 
fit. 

16. And We do further ordain that an appeal shnil lie to the said 
Appool from Courts of High Court of Judicature at Fort William in 
original jurisdiction to the Bengal from the judgment (»mt being a sentence 
S^IdStron appellate order passed or made in any criminal trial) 
of one Judge of the said High Court, or of one 
Judge of any Division Court, pursuant to section 13 of the said recited 
Act, and that an appeal shall also lie to the said High Court from the 
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judgment (not being a sentence or order as aforesaid) of two or more 
Judges of the said High Court, or of such Division Court, wherever such 
Judges are equally divided in opinion, and do not amount in number ta 
a majority of the whole of the Judges of the said High Court at the 
time being ; but that the right of appeal from otiier judgments 
of Judges of the said High Court or of such Division Court shall be 
to Us, Our heirs or successors, in Our or their Privy Council as herein- 
after provided. 

16. And We do further ordain that the said High Court of Judi- 
Appeal from Courts in cature at Fort William in Bengal shall be a 

Provinces. Court of Appeal from the Civil Courts of the 

Bengal Division of the Presidency of Fort William, and from all other 
Courts subject to its superintendence, and shall exercise appellate juris- 
diction in such cases as are subject to appeal to the said High Court by 
virtue of any laws or regulations now in force. 

17. And We do further ordain that the said High Court of Judi- 
Jnrisdiction as to infanta cature at Fort William in Bengal shall have the 

arifl lunatics. like power and authoiity with respect to the 

persons and estates of infants, idiots, and lunatics within the Bengal 
Division of the Presidency of Fort William, as that which was vested 
in the said High Court immediately before the publication of those 
presents. 

18. And We do further ordain that the Court for relief of insolvent 
Provision with respect to debtors at Calcutta shall be held before one of 

the Insolvent Court. the Judges of the said High Court of Jinlioa- 

ture at Fort William in Bengal, and the said High Court, and any such 
Judge thereof, sliall have and exercise, within the Bengal Division of 
the Presidency of Fort William, such powers and authorities with 
respect to original and appellate jurisdiction, and otherwise, as are con- 
stituted by tlio laws relating to insolvent debtors in India. 

19. And We do further ordain that, with respect to the law or 
In the exercise of ordinary equity to be applied to each Case coming before 

original civil jurisdiction. the said High Court of Judicature at Fort 
William in Bengal, in the exercise of its ordinary original civil jurisdic- 
tion, such law or equity shall be the law or equity which would have 
been applied by the said High Court to such case if these Letters 
Patent had not issued. 

20. And We do further ordain that, with respect to the law or 
In the exercise of extra- equity and rule of good conscience to be ap- 

ordinary original civil juris- plied to each case coming before the said High 
Court of Judicature at Fort William in Bengal, 
in the exercise of its extraordinary original civil jurisdiction, such law 
or equity and rule of good conscience shall be the law or equity and rule 
of good conscience which would have been applied to such case by any 
local Court having jurisdiction therein. 

21. And We do further ordain that, with respect to the law 
In the exercise of appel- or equity and rule of good conscience to be* 

late jurisdiction. applied by the Said High Court of JudicaMire 

at Fort William in Bengal to each case coming before it in the exorcise 
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nf its appellate jurisdiction, such law or equity and rufe of good con- 
science shall be the law or equity and rule of good conscience which jthe 
'Court in which the proceedings in such case were originally instituted 
ought to have applied to such case. 

22. And We do further ordain that the said High Court of Judi- 
Ordinary original juris- cature at Fort William in Bengal shall have 

diction. Ordinary original criminal jurmiction within 

the local limits of its ordinary original civil jurisdiction ; and also in 
respect of all such persons both within the limits of the Bengal Division 
at the Presidency of Fort William and beyond such limits, and not 
within the limits of the criminal jurisdiction of any other High Court 
or Courts established by competent legislative authority for India, as 
the said High Court of Judicature at Fort William in Bengal shall 
have criminal jurisdiction over at the date of the publication of these 
presents. 

23. And We do further ordain that the said High Court of Judi- 

PerBOna. cature at Fort William in Bengal, in the exer- 

cise of its ordinary original criminal jurisdic- 
tion, shall be empowered to try all persons brought before it in due 
course of law. 

24. And We do further ordain that the said High Court of Judi- 
Bxtraordinaiy original ju- cature at Fort William in Bengal shall have 

risdiotion. extraordinary original criminal jurisdiction over 

all persons residing in places within the jurisdiction of any Court now 
subject to the superintendence of the said High Court, and shall have 
authority to try at its discretion any such person brought before it on 
charges preferred by the Advocate-General, or by any Magistrate 
or other Officer specially empowered by the Government in that 
behalf. 


25. And We do further ordain that there shall be no appeal to 
As to appeals, Ao. the said High Court of Judicature at Fort 

William in Bengal from any sentence or order 
passed or made in any criminal trial before the Court of original juris- 
diction which may be constituted by one or more Judges of the said 
High Court. But it shall be at the discretion of any such Court to 
reserve any point or points of law for the opinion of the said High 
Court. 


26. And We do further ordain that on such point or points of law 
Ab to review of judgment, being SO reserved as aforesaid, or on its being 
certified by the said Advocate-General that in 
his judgment there is an error in the decision of a point or points of 
law decided by the Court of original criminal jurisdiction, or that a 
point or points of law which has or have been decided by the said Court 
should be further considered, the said High Court shall have full power 
and authority to review the case, or such part of it as may be necessary, 
and finally determine such point or points of law, and thereupon to 
alter the sentence passed by the Court of original jurisdiction, and to 
pass such judgment and sentence as to the said High Court shall seem 
right. 
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27. And We do further orchdti that the said Higli Court of Judi* 
Appeals from Courts in cature at Fort William in Bengal sliaU be a 

Prorinoes. Oourt of Appeal from the Criminal Courts of 

the Bengal Division of the Presidency of Fort William, and from all 
other Courts subject to its superintendence, and shall exercise appellate 
jurisdiction in such cases as are subject to appeal to the said High Court 
by virtue of any law now in force. 

28. And We do further ordain that the said High Court of Jiidi- 
As to referred oases and cature at Fort William in Bengal shall be a 

rerision of trials. Coart of reference and revision from the Cri- 

minal Court subject to its appellate jurisdiction, and shall have power 
to hear and determine all such cases referred to it by the Sessions 
Judges, or by any other Officers now authorized to refer cases to the 
said High Court, and to revise all such cases tried by any Officer or 
Court possessing criminal jurisdiction, as are now subject to reference 
to, or revision by, the said High Court. 

29. And We do further ordain that the said High Court shall 
As to transfer of a case have power to direct the transfer of any crimi- 

from one Court to another, nal Case or appeal from any Court to any other 
Court of equal or superior jurisdiction, and also to direct the prelimi* 
nary investigation or trial of any criminal case by any Officer or Court 
otherwise competent to investigate or try it, though such case be- 
longs in ordinary course to the jurisdiction of some other Officer or 
Court. 

Criminal Law under which Puniehmenta to be inflicted, 

80. And We do further ordain that all persons brought for trial 
Indian Penal Code. before the Said High Court of Judicature at 

Fort William in Bengal, either in the exercise 
of its original jurisdiction, or in the exercise of jurisdiction as a Court of 
appeal, reference, or revision, charged with any offence for which provi- 
sion is made by Act No, XLV, of 1860, called the “Indian Penal Code,” 
or by any Act amending or excluding the said Act which may have 
been passed prior to the publication of these presents, shall be liable to 
punishment under the said Act or Acts, and not otherwise. 

Exercise of Jurisdiction on Circuit or Special Commission, 

31. And We do further ordain that whenever it shall appear to 
Judges may sit in other the Governor-Qeneral in Council convenient 
places by way of circuit or that the jurisdiction and power by these Our 
special commission. Letters Patent, or by the recited Act, vested in 

the said High Court of Judicature at Fort William in Bengal, should 
be exercised in any place within the jurisdiction of any Court, now 
subject to the superintendence of the said High Court, other than the 
usual place of sitting of the said High Court, or at several such places 
by way of circuit, the proceeding in cases before the said High Court 
at such place or places shall be regulated by any law relating thereto 
which has been or may be made by competent legislative authority for 
India. 
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Admiralty and Vice- Admiralty Juriadiction, 


32. Aud We do further ordain that the said High Court of Judi- 

cature at Foit William in Bengal shall have 
and exercise all such civil aud maritime juris- 
diction as may now be exercised by the said High Court as a Court of 
AUmiralty or of Vice-Admiralty and also such jurisdiction for the trial 
aud adjudication of prize causes and other maritime questions arising 
in India as may now be exercised by the said High Court. 

33. And We do further ordain that the said High Court of Judi- 

Criiniual. cature at Fort William in Bengal shall have 

aud exercise all such criminal jurisdiction as 
may now be exercised by the said High Court as a Court of Admiralty 
or Vice-Admiralty, or otherwise in connection with maritime matters or 
matters of piize. 

Testamentary and Intestate Jurisdiction, 


34. And We do further ordain that the said High Court of Judi- 
cal ure at Fort William in Bengal shall have the like [)ower ami author- 
ity as tliat which may now be lawfully exercised by the said High 
Court [except within the limits of the jurisidiction for that purpose of 
any other High Court established by Her Majesty’s Letters Patent] in 
relation to the granting of probates of last wills and testaments, and 
letters of admitiistration of the goods, chattels, credits, and all other 
effects whatsoever of persons dying intestate, whether within or with- 
out the said Bengal Division [subject to the orders of the Governor- 
General in Council as to the period when the said High Court shall 
cease to exercise testamentary and intestate jurisdiction in any place or 
places beyond the limits of the provinces or places for which it was 
established] : Provided always that nothing in these Letters Patent 
contained shall interfere with the provisions of any law which has been 
made by competent legislative authority for India, by which power is 
given to any other Court to grant such probates aad letters of adminis- 
tration. 

Matrimonial Jurisdiction, 


36, And We do further ordain that the said High Court of Judi- 
cature at Fort William in Bengal shall have jurisdiction, within the 
Bengal Division of the Presidency of Fort William, in matters matrix 
inonial between Our subjects professing the Christian religion : Pro- 
vided always that nothing herein contained shall be held to interfere 
with the exercise of any jurisdiction iu matters matrimonial by any 
Court not established by Royal Charter within the said Presidency 
lawfully possessed thereof. 

Powers of single Judges and Division Courts, 

36. And We do hereby declare that any function which is hereby 
directed to be performed by the said High Court of Judicature at Fort 
William in Bengal in the exercise of its original or appellate jurisdic- 
tion may be performed by any Judge, or by any Division Court thereof 
appointed or constituted for such purpose, under the provisions of thQ 
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thirteenth section of the aforesaid Act of the twenty-fourth and 
twenty-lif'th years of Our reij^u ; and if such Division Court is com- 
posed of two or more Judges, and the Judges are divided in opinion ns 
to tlie decision to be given on any point, such point shall be deci<ied 
according to tlie opinion of the majority of the Judges, if there shall 
be a innjoiity, but if tlu» Judges should be equally divided, then the 
opinion of the senior Judge shall prevail. 

Regulation of Civil Proceedings, 

37. And We do further ordain that it shall be lawful for the said 
High Court of Judicature at Fort William in Bengal, from time to time, 
to make rules and orders for the purpose of regulating all proceedings 
in civil cases which may be brotight before the said High Court, inchnl- 
ing proceedings in its Admiralty, Vice-Admiral ty, Testamentaiy, Intes- 
tate, and Matrimonial Jmisdictions respectively : Provided always that 
the said High Couit sliall he guided in making such rules and orders as 
far as possible by the provisions of the Code of Civil Procedure, being 
an Act passed by the Governor-General in Coiiricil, and being Act 
No. VI II. of 1859, and the provisions of any law which has been made, 
amending or aUeiing the same, by competent legislative authority for 
India. 

Regulation of Criminal Proceedings, 

38. And We do further ordain that the proceedings in all criminal 
cases which shall be brought before the said High Court of Judicature 
at Fort William in Bengal in the exenn.se of its ordinary original 
criminal jurisdiction, and also in all other criminal cases over which the 
said High Court had jurisdiction immediately before the publication of 
thc'se presents, shall be regulated by the procedure and practice which 
was in use in the said High Court immediately before such publication, 
subject to any law which has been or may be made in relation thereto 
by competent legislative authority for India; and that the proceedings 
in all other criminal causes sliall be regulated by the Code of Criminal 
procedure prescribed by an Act passed by the Governor-General in 
Council, and being Act No. XXV. of 18G1, or by such further or other 
laws in relation to criminal procedure as may have been or be made 
by such authority as aforesaid. 

As to Privy Council Appeals, 

39. And Wc do further ordain that any person or persons may 
appeal to Us, Our heirs and successors, in Our or their Privy Council, 
in any matter not being of criminal jurisdiction, from any final 
judgment, decree, or order of the said High Court of Judicature at 
Fort William in Bengal made on appeal, and from any final judgment, 
decree, or order made in the exercise of original jurisdiction by a major- 
ity of the full number of Judges of the said High Court, or of any 
Division Court from which an appeal shall not lie to the said High 
Court under the jirovisiou contained in the loth clause of these 
presents: Provided, in either case, that the sum or matter at issue \j of 
the amotint or value of not less than 10,000 rupees, or that such 
judgment, decree, or order shall involve, directly or indirectly, some 
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claim, demand, or question to or respecting property amounting to or of 
the value of not less that 10,000 rupees ; or from any other final judg- 
ment, decree, or order made either on appeal or otherwise as aforesaid, 
when the said High Court shall declare that the case is a fit one for 
appeal to Us, Our heirs or successors, in Our or their Privy Council : 
subject always to such rules and orders as are now in force, or may 
from time to time be made, respecting appeals to Ourselves in Council 
from the Courts of the said Presidency, except so far as the said exist- 
ing rules and orders respectively are hereby varied ; and subject also 
to'such further rules and orders as We may, with the advice of Our Privy 
Council, hereafter make in that behalf. 

40. And We do further ordain that it shall be lawful for the said 
Prom mterlooutoryjudg. High Court of Judicature at Fort William in 
meots. Bengal, at its discretion, on the motion, or, if 

the said High Court be not sitting, then for any Judge of the said High 
Court upon the petition of any party who considers himself aggrieved 
by any preliminary or interlocutory judgment, decree, order, or sentence 
of the S lid High Court in any such proceeding as aforesaid, not being 
of criminal jurisdiction, to grant permission to such party to appeal 
against tlie same to Us, Our heirs and successors, in O ir or their Privy 
Council, subject to the same rules, regulations, and limitations as are 
herein expressed respecting appeals from final judgments, decrees, orders, 
and sentences. 


41. And We do farther ordain that from any judgment, order, or 
sentence of the High Court of Judicature at 
In oriminal oases, Ac. Sort William in Bengal, made in the exercise 
of original criminal jurisdiction, or in any criminal case where any point 
or points of law have been reserved for the opinion of the said High 
Court in manner hereinbefore provided, by any Court which has exer- 
cised original jurisdiction, it shall be lawful for the person aggrieved by 
such judgment, order, or sentence to appeal to Us, Our heirs or succes- 
sors in Council, provided the said High Court shall declare that the 
case is a fit one for such appeal, and under such conditions as the said 
High Court may establish or require, subject always to such rules and 
orders as We may, with the advice of Our Privy Council, hereafter 
make in that behalf. 


42. And We do further ordain that in all cases of appeal made 
As to transmission of from any judgment, order, sentence, or decree 
oopies of evidence, &o. of the Said High Court of Judicature at Fort 
William in Bengal to Us, Our heirs or successors, in Our or their Privy 
Council, such High Court shall certify and transmit to Us, Our heirs 
and successors, in Our or their Privy Council, a true and correct copy of 
all evidence, proceedings, judgments, decrees, and orders had or made in 
such cases appealed, so far as the same have relation to the matters of 
appeal, such copies to be certified under the seal of the said High Court; 
and tiiat the said High Court shall also certify and transmit to Us, Our 
heirs and successors, in Our or their Privy Council, a copy of the 
reasons given by the Judges of such Court, or by any of such Judges, 
for or against the judgment or determination appealed against! And 
We do. farther ordain that the aaid High Court shall, in all cases of 
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to Us, Our heirs or successors^ conform to and execute, or cause 

executed, such judgments and orders as We, Our heirs or succes- 
sors, in Our or their Privy Council, shall think fit to make in the 
premises, in such manner as any original judgment, decree, or decretal 
orders, or other order or rule of the said High Court, should or might 
have been executed. 

Power of Governmerd to call for Records, 4oo^ 

43. And it is Our further will and pleasure that the said High 
Court of Judicature at Fort William in Bengal shall comply with such 
requisitions as may be made by the Government for records, returns, 
and statements, in such form and manner as such Government may 
deem proper. 

Powers of Indian Legislature preserved. 

44. And We do further ordain and declare that all the provisions 
of these Our Letters Patent are subject to the legislative powers of the 
Govertior-Generai in Council, exercised at meetings for the purpose of 
making laws and regulations, and also of the Governor-General in cases 
of einergency under the provisions of an Act of the twenty-fourth and 
twenty- fifth years of Our reign, chapter sixty-seven, and may be in all 
respects amended and altered thereby. 

As to provisions of fornner Letters Pcderd. 

46. And it is Our further will and pleasure that these Letters 
Patent sliall be published by the Governor-General in Council, and 
shall come into operation from and after the date on which effect shall 
have been given to them ; so much of the aforesaid Letters Patent 
granted by His Majesty King George the Third as was not revoked or 
determined by the said Letters Patent of the Fourteenth of May, One 
thousand eight hundred and sixty-two, and is inconsistent witli these 
Letters Patent, shall cease, determine, and be utterly void, to all inteuta 
and purposes whatsoever. 

In Witness whereof We have caused these Our Letters to be made 
Patent. Witness Ourself at Westminster, the twenty-eighth day of 
December, in the twenty-ninth year of Our reign. 

(Signed) 0. ROMILLY, 

LETTERS PATENT FOR THE ESTABLISHMENT OF A HIGH COURT 
IN THE N. W. PROVINCES OF THE BENGAL PRESIDENCY. 
Dated March 17, 1866, 

VrcTORJA, by the Grace of God, of the United Kingdom of Great 
Recital of Acts. Britain and Ireland, Queen, Defender of the 

Faith, To all to whom these presents shall come, 
greeting : Whereas, by an Act of Parliament, passed in the twenty- 
fourth and twenty-fifih years of Our reign, intituled “ An Act tor 
establishing High Courts . of Judicature in India,'* it was, ainongsti 

M. 3 
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other tliingfi, enacted that it should be lawfo] for Her Majesty, Iqr, 
liCtters Patent under the Oreat Seal of the United Kingdom, to erect 
and establish a High Court of Judicature at Fort William in Bengal 
for the Berjgal Division of the Piesidency of Fort William aforesaid, 
and thrit such High Court should consist of a Cldef Justice and as 
many Judges, not exceeding fifteen, as Her Majesty might, from time 
to time, think fit to appoint, wl)o should he selected from among persons 
qualified as in the said Act is declared : Provided always that the 
persona who, at the time of the establishment of such High Court, 
were Judges of the Supreme Couit of Judicature, and permanent 
Judges of the Court of Sadr DiwAni Ad A! at or Sadr Addlat of the 
same Presidency, should be and become Judges of such High Court 
without further appointment for that purpose, and the Chief Justice 
of such Supreme Court should become the Chief Justice of such 
High Court, and tliat, upon the establishment of such High Court 
as aforesaid, the Supreme Court and the Court of Sadr Diwdni 
Addlat and Sadr Nizdmat Addlat at Calcutta, in the said Presidency, 
should be abolished : 

And that tlie High Court of Judicature so to be established should 
have and exercise all such civil, criminal, admiralty and vice-admiralty, 
testamentary, intestate, and matrimonial jurisdiction, original and appel- 
late, and all such powers and authority for and in relation to the adminis- 
tration <»f justice irj the said Presidency as Her Majesty might, by such 
Letters Patent as aforesaid, grant and direct, subject, however, to such 
directions and limitations, as to the exercise of original, civil, and 
criminal jurisdiction beyond the limits of the Presidency towns, asmiglit 
be proscribed thereby; and save as by such Letters Patent might be 
otherwise directed, and subject and without projiidice to the legislative 

f owers in relation to the matters aforesaid of the Governor-General of 
ndia in Council, tlie High Court so to be established should have and 
exercise all jurisdiction, and every power and authority whatsoever, iu 
any manner vested in any of the Courts in the same Presidency abolished 
under tlie said Act at the time of the abolition of such last-mentioned 
Court : 

And whereas it is further declnTe<l by the snid recited Act that it 
shall be lawful for Us by Letters Patent to erect and establish a High 
Court of Judicature in and for any portion of the territories within 
Her Majesty^s Dominions in India, not included within the limits of the 
local jurisdiction of another High Court, to consist of a Chief Justice 
and such number of other Judges, with such qualifications as were by 
the srime Act required in peraons to be appointed to the High Courts 
established at the said Presidencies, as we from time to time might 
think fit to appoint; and that, subject to the directions of the Letters 
Patent, all the provisions of the said recited Act relative to High 
Courts and to the Chief Justice and other Judges of such Courts, and 
to the Governor-General, or Governor of the Presidency in which such 
High Courts were established, shall, as far as circumstances may permit, 
be applicable to any new High Court which may be establish^ in the 
said territories, ar^d to the Chief Justice and other Judges thereof, and 
^ the persons administering the government of tlie said territories : 
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And whweas We did, upon full consideration of the jpremiseEu 
think fit to erect and establish, and by Our Letters Patent under the 
Great Seal of the United Kingdom @f Great Britain and Ireland, bearing 
date fat Westminster^ the Fourteenth day of May, in the Twenty-fifth 
Year of Our Reign, in the Year of our Lord One Thousand eight 
hundred and sixty-two, did accordingly, for Us, Our heirs and successors, 
erect and establish, at Fort William in Bengal, for tlie Bengal Division 
of the Presidency of Fort William aforesaid, a High Court of Judica- 
ture, wliich should be called the High Court of Judicature at Fort 
William in Bengal, and did thereby constitute the said Court to be a 
Court of Record : 

1. Now know ye that We, upon full consideration of the premises, 
EetabliBliinent of High and of Our Special grace, certain knowledge. 
Court. and mere motion, have thought fit to erect and 

establish, and by these presents We do accordingly, for Us, Our heirs 
and successors, erect and ejstablish, for the North-Western Provinces of 
the Piesidency of Fort William aforesaid, a High Court of Judicature, 
■which shall be called the High Court of Judicature for the Noith- 
Westv*rn Provinces, and We do hereby constitute the said Court to be a 
Court of Record. 


2. And We do hereby appoint and ordain that the said High 
Court of Judicature for the North-Western 
OoBstitution, &o. Provinces shall, until further or other provision 

shall be made by Us or Our heirs and successors in that behalf, in 
accordance with the said recited Act, consist of a Chief Justice and five 


Judges, the first Chief Justice being Walter Morgan, Esquire, and the 
five Judges being Alexander Ross, Esquire, William Edwards, Esquire,, 
William Roberts, Esquire, Francis Boyle Pearson, Esc^-uire, and Charles 
Arthur Turner, Esquire, being respectively qualified as in the said Act 
IS declared. 


3. And We do hereby ordain that the Chief Justice and every 

Judge of the said High Court of Judicature 
Declaration of Judges. North-Western Provinces, previously to 

entering upon the execution of the duties of his office, sliall make and 
subscribe the following declaration before such authority or person as 
the Governor-General in OouiHsil may commission to receive it : — 

“ I, A. B., appointed Chief Justice |or a Judge] of the High Court 
of Judicature for the North-Western Provinces, do solemnly declare 
that I will faithfully perforin the duties of my office to the best of my 
ability, knowledge, and judgment 

4. And We do hereby grant, ordain, and appoint that the said 

High Court shall have and use, as occasion may 
require, a seal bearing a device and impression 
of Our Royal Arms^ within an exergue or label surrounding the same, 
with this inscription, “The Seal of the High Court for the Noith- 
Western Provinces.'" And We do further grant, ordain, and appoint 
that the said Seal shall he delivered to and kept in the custody of tlie 
Cliief Justice, and in case of vacancy of the office of Chief Justice, or 
during any absence of the Chief Justice, tlm same shall bo delivered 
over and kept in the custody of the person appointed to act as Chief 
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Jtistice^ tjuder the provisions of section 7 of the said recited Act ; and 
We do further grant, ordain, and appoint that whensoever it shall hap- 
pen that the office of Chief Justice or of the Judge to whom the cus- 
tody of the faid Seal he committed shall be vacant, the said High Court 
ehall be and is hereby authorized and empowered to demand, seize, and 
take the said Seal from any person or persons whomsoever, by what 
ways and means soever the same may have come to bis, her, or their 
possession* 

6, And We do hereby further grant, ordain, and appoint that all 
Write. * 0 ., how to iiBoe. etunmooses, precepts, rules, orders, and 

other mandatory process to be used, issued, or 
awarded by the said High Court of Judicature for the North-Western 
Provinces, shall run and be in the name and style of Us, or of Our heirs 
and Buccessois, and shall be sealed with the Seal of the said High 
Court. 

6. And We do hereby authorize and empower the Chief Justice 
AppointmentB. the said High Court of Judicature for the 

North-Western Provinces fiom time to time, as 
occasion may require, and subject to any rules and restiictions which 
may be prescribed by the Governor-General in Council, to appoint so 
many and such cleiks and other ministerial officers as shall be found 
necessary for the administration of justice and the due exteution of all 
the powers and authorities granted and committed to the said High Court 
by these Our Letters Patent. And We do hereby ordain that every such 
appointment shall be forthwith submitted to the approval of the Lieu- 
tenant-Governor of the North-Western Provinces, and shall be either 
confirmed or disallowed by the said Lieutenant-Governor. And it is Our 
further will and pleasure, and We do hereby, for Us, Our heirs and suc- 
cessors, give, grant, direct, and appoint that all and every the officers 
and clerks to be appointed as aforesaid shall have and receive respect- 
ively such reasonable salaries as the Chief Justice shall, from time to 
time, appoint for each office and place respectively, and as the Lieute- 
nant-Governor of the North-Western Provinces, subject to the control of 
tlie Governor-General in Council, shall approve of: Provided always, 
and it is Our will and pleasure, that all and every the officers and 
clerks to be appointed as aforesaid shall be resident within the limits 
of the jurisdiction of the said Court, so long as they shall hold their 
respective offices ; but this proviso shall not interfere with or prejudice 
the right of any officer or clerk to avail himself of leave of absence under 
any rules prescribed by the Governor-General in Council, and to absent 
himself from the said limits during the term of such leave, in accord- 
ance with the said rules. 

As to Admission of Advocates, Vakils, Attorneys. 

7» And We do hereby authorize and empower the said High 
Court of Judicature for the North-Western Provinces to approve, 
admit, and enrol such and so many Advocates, Vakils, and Attorneys 
as to the said High Court shall seem meet ; and such Advocates, Vakils, 
and Attorneys shall be and are hereby authorized to appear for the 
suitors of the said High Court, and to plead or to act, or to plead and 
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act, for the said suitors, according as the said High Court may, by its 
rules and directions, determine, and subject to such rules and directions. 

8 . And We do hereby ordain that the said High Court of Judica- 
ture for the North-Western Provinces shall have power to make rules 
for the qualification and admission of proper persons to be Advocates, 
Vakils, and Attorneys-at-law of the said High Court, and shall be 
empowered to remove or to suspend from practice, on reasonable cause, 
the said Advocates, Vakils, or Attorneys-at-law ; and, no person what- 
ever, but such Advocates, Vakils, or Attorneys, shall be allowed to act or 
to plead for, or on behalf of, any suitor in the said High Court, except 
that any suitor shall be allowed to appear, plead, or act on his own 
behalf, or on behalf of a co-suitor. 

Civil Jurisdiction, 

9. And We do further ordain that the said High Court of Judica- 
Bxtraordinary original ture for the North-Westeru Provinces shall 

jnriadiotion. have power to remove, and to try and deter- 

mine, as a Court of extraordinary original jurisdiction, any suit being 
or falling within the jurisdiction of any Court, subject to its superintend- 
ence, when the said High Court shall think proper to do so, either on 
the agreement of the parties to that effect, or for piirf)Oses of justice, 
the reason for so doing being recorded on the pioceedings of the said 
High Court. 

10 . And We do further ordain that an appeal shall He to the said 
Appeal may lie from the High Court of Judicature for the North-West- 

Courts of original jurisdio- ern Provinces from the iudguient (not being a 
tioii to High Court in its sentence or order passed or rr»ade in any crirni- 
appelatejuns lotion. trial) of one Judge of the said High Ct>urt 

or of one Judge of any Division Court, pursuant to section 13 of the 
said recited Act, and that an appeal shall also lie to the said High 
Court from the judgment (not being a sentence or order as aforesaid) 
of two or more Judges of the said High Court, or of such Division 
Court, wherever such Judges are equally divided in opinion, and do not 
amount in number to a majority of the wiiole of the Judges of the said 
High Court at the time being ; but that the right of appeal from other 
judgments of Judges of the said High Court or of such Division Court 
in such case shall be to Us, Our heirs or successors, in Our or their 
Privy Council, as hereinafter provided. 

11 . And We do further ordain that the said High Court of Judi- 
Ab to appeal from Oonrts cature for the North-Western Provinces shall 

in the Provinces. be a Court of Appeal from the Civil Courts 

of the North-Western Provinces, and from all other Courts to which 
there is now an appeal to the Sadr Diwdni AdAlat, and shall 
exercise appellate jurisdiction in such cases as are subject to appeal to 
the said High Court by virtue ot any laws or regulations now in force. 

12 . And We do further ordain that the said High Court of Judi- 

Ab to infante and limaticB. catare for the North-Western Provinces shall 
have the like power and authority with respect 
to the persons and estates of infants, idiots, and lunatics within the 
North-Western Provinces^ as that which is exercised in the Bengal 
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Division of the Pit-sidency of Fort William by the High Court of 
Judicature at Foit William in Bengal, but subject to the provisious 
of any laws or regulations now in force. 

Law to be administered. 

13. And We do further ordain that, with respect to the Inw or 

By High Con.t in the ^q^'ty be applied to each case coming before 

exorcise of extraordinary the Said High Court of Judicature for the 
original civil jurisdiction. Noith-Westem Provinces, in the exercise of its 
extraiu'dinary original civil jurisdiction, such law or equity shall, until 
otherwise provided, be the law or equity which would have been 
applied to such case by any local Court having jurisdiction therein. 

14. And We do further ordain that, with respect to the law or 
By High Court in the «q«ifcy “ud rule of good conscience to be applied 

exerciBo of appellate juris- by the said High Coiu t of Judicature for the 
diction. North-Western Provinces, to each case coming 

before it in the exercise of its appellate jurisdiction, such law (xr equity 
and rule of good conscience shall be the law or equity and rule of good 
conscience which the Court in which the proceedings in such case were 
originally instituted ouglit to have applied to such case. 

Cr iminal Jurisdiction, 

16. And We do further ordain that the said High Court of 
Oriliuary original juriadio- . Judicature for the North-Western Piovinces 
shall have ordinary originalcrirninaljurisdic- 
t '*n in respect of all such persons wiihiu the said Provinces as the 
H gh Court of Judicature at Fort William in Bengal shall have criminal 
jurisdiction over at the date of the publication of these presents; and 
the criminal jtirisdiction of the said last-mentioned High Court over 
such persons shall cease at such date : Provided, nevertheless, that 
criminal proceedings which shall, at such date, have been commenced in 
the said lasUmentioned High Court, shall continue as if these presents 
had not been issued. 

16. And We do further ordain that the said High Court of 

. Judicature for the North-Western Province.s, 

nns lotion as o persons, exercise of its ordinary original criminal 

jurisdiction, shall be empowered to try all persons brought befoie it 
in due course of law. 

17. And We do further ordain that the said High Court of Judica- 
Extraordinary original ture for the North-Western Provinces shall liave 

jurisdiction. extiaordinary original dim inal jurisdiction over 

ail persons residing in places within the jurisdiction of any Court now 
subject to the supeiiutendence of the Sadr Niz^mat Ad^Iat, and 
shall have authority to try at its discretion any such persons brought 
before it on charges preferred by any Magistrate or other Officer 
specially empowered by the Government in that behalf. 

18. And We do further ordain that there shall be no appeal to 
No appeal from Court Wie said High Court from any sentence or ord<^r 

exorcising original jurisdio- passi*d or made in any criminal tiial before tlie 
Courts of oiigitial criminal jurisdiction which 
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may be constituted by one or more Judges of the said High Courts 
But it shall be at the discretion of any such Court to reserve any point 
or points of law for the opinion of the said High Court. 

19. And We do further ordain that, on such point or points of law 
As to review of oases on being SO reserved as aforesaid, the said High 

points of law reserved. Court shall have full power and authority to 
review the case, or such part of it as may be necessary, and finally deter^ 
mine such point or points of law, and thereupon to alter the sentence 
passed by the Court of original jurisdiction, and to pass such judg- 
ment and sentence as to the said High Court shall seem right. 

20. And We do further ordain that the said High Court of Judi- 
As fco appeals from Oonrfca catnre for the North-Wesleni Provinces shall 

in the Provinces. be a Court of appeal from the Criminal Courts 

of the said Provinces, and from all other Courts from which there is 
now an appeal to the Court of Sadr Nizdmat Addlat for the said 
Provinces, and shall exercise appellate jurisdiction in such cases as are 
subject to appeal to the said Court of Sadr AdAlat by virtue of any 
law now in force. 

21. And We do further ordaiu that the said High Court fehall he 
As to bearing of referred a Court of reference and revision from the 

cases, Ac. Criminal Courts subject to its appellate juris- 

diction, and shall have power to hear and determine ail such cases 
referred to it by the Sessions Judges or by any other Officers now 
authorized to refer cases to the Court or Sa<lr Nizdmat Addlat of 
tlie North-Western Provinces, and to revise all such cases tried by any 
Officer or Court pf)ssessing criminal jurisdiction as are now subject to 
reference to, or revision by, the said Court of S?idr Nizdmat Addlat, 

22. And We do further ordain that the said High Court shall 

A. to the transfer of a to direct the transfer of any cri- 

case from on© Court to an. milial case or appeal from any Court to any 
othar. other Court of equal or superior jurisdiction, 

and also to direct the preliminary investigation or trial of any criminal 
ease by any Officer or Court otherwise competent to investigate or try 
it, ihoiigh such case belongs in ordinary course to the jurisdiction of 
such other Officer or Court, 

Act under which Puni^menfs to be injUcted. 

23. And We do further ordain that all persons brought for trial 

before the said High Court of Judicature for 
Indian Penal Oodle. North-Westeru Provinces, either in the 

exercise of its original jurisdiction, or hi the exercise of its jurisdic- 
tion as a Court of appeal, reference, or revision, charged with any 
offence for which provision is made by Act No. XLV. of 1860, called the 
“ Indian Penal Code,” or by any Act amending or excluding the said 
Act which may have been passed prior to the publication of these pre- 
sents, shall be liable to punishment under the said Act or Acts, and not 
otherwise. 
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Exercise of Jurisdiction elsewhere in other places by way of Circuit 
or Special Commission, 

24. And We do further ordain that, whenever it shall appear to the 
Lietitenant-Governor of the North-Western Provinces, subject to the 
coiitr*)! of the Governor-General in Council, convenient that the juris- 
diction and power, by these Our Letters Patent, or by the recited Act, 
vested in the said High Court, should be exercised in any place within 
the jurisdiction of any Court now subject to the superintendence of the 
Sadr Diw^ni Ad^lat or the Sadr Nizdmat Ad^lat of the North-Western 
Provinces other .than the usual place of sitting of the said High Court, 
or at several such places, by way of circuit, the proceedings in cases 
boforo tire said High Court, at such place or places, shall be regulated 
by any law relating thereto wlrich has been or may be made by corn- 
peteiit legislative authoiity for India. 

Testamentary and Intestate Jurisdiction, 

25. And we do further ord iirr that the said High Court of Judi- 
cature for the North-Western Provimtes shall have the like power and 
authoiity as tliat which is now lawfully exercised witliin the said Pro- 
vinces hy the said High Court of Judicature at Fort William in Bengal, 
in relation to the granting of probates of last wills and testaments, and 
letters of administration of the goods, chattels, credits, and all other 
effects whatsoever of persons dying intestate ; and that the jurisdiction 
of the said last-mentioned High Court in relation tliereto shall cease from 
the date of the publication of these presents: Provided always that any 
proceedings already commenced in relation to any of the matters afore- 
said ill the said last-mentioned High Court shall continue as if tliese 
presents had not been issued : Provided also that notliing in these 
Letters Patent contained shall interfere with the firovisions of any law 
which has been made by competent legislative authority for India, by 
which power is given to any other Court to grant such probates and 
letters of administration. 

Matrimonial Jurisdiction. 

26. And We do further ordain that the said High Court of Judi- 
oature for the North-Western Provinces shall have juriRdiction, within 
tlie said Provinces, in matters matrimonial between Our subjects pro- 
fessing the Christian religion : Provided always that nothing herein 
contained shall be held to interfere with the exercise of any jurisdiction 
in matters matrimonial by any Court not established by Royal Charter 
within the said Provinces lawfully possessed thereof. 

As to Powers of Single Judges and Division Courts, 

27. And We do hereby declare that any function which is hereby 
directed to be performed by the said High Court of Judicature for the 
North-Western Provinces, in the exercise of its original or appellate 
jurisdiction, may be performed by any Judge, or by any Division Court 
thereof appointed or constituted for such purpose, under the provisions 
of the thirteenth section of the aforesaid Act of the Twenty -fourth and 
Twenty-fifth Years of Our reign ; and if such Division Court is com- 
posed of two or more Judges, and the Judges are divided in opinion as 
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to the decision to be given on any point, such point shall be'decided 
according to the opinion of the majority of the Judges, if there shall 
be a majority, but if the Judges should be equally divided, then the 
opinion of the senior Judge shall prevail. 

Begulation of Civil Proceedings. 

28 . And We do ffurther ordain that it shall be lawful for the said 
High Court of Judicature for the North-Western Provinces, from time 
to time, to make rules and orders for the purpose of adapting, as far as 
possible, the provisions of the Code of Civil Procedure, being an Act 
passed by the Governor-General in Council, and being Act No. YllL 
of 1859, and the provisions of any law which has beeri or may be made, 
amending or altering the same, by competent legislative authority for 
India, to all proceedings in its testamentary, intestate, and matrimonial 
jurisdictions respectively. 

Regulation of Criminal Proceedings. 

29 . And We do further ordain that the proceedings in all criminal 
cases which shall be brought before the said High Court, in the exercise 
of its ordinary original criminal jurisdiction, shall be regulated by the 
procedure and practice which was in use in the High Court of Judica- 
ture for Fort William in Bengal immediately before the publication of 
these presents, subject to any law which has been or may be made 
in relation thereto by competent legislative authority for India ; and 
that the proceedings in all other criminal cases shall be regulated by 
the Code of Criminal Procedure, prescribed by an Act passed by the 
Governor-General in Council, and being Act No. XXV. of 1861, or by 
such further or other laws in relation to criminal procedure as may 
have been or may be made by such authority as aforesaid. 

As to Appeals to the Pi^y Council. 

30. And We do farther ordain that any person or persons may 

appeal to Us, Our heirs and successors, in Our 
Appeals, Qj. their Privy Council, in any matter not being 

of criminal jurisdiction, from any final judgment, decree, or order of 
the said High Court of Judicature for the North-Western Provinces, 
made on appeal, and from any final judgment, decree, or order made in 
the exercise of original jurisdiction by Judges of the said High Court, 
or of any Division Court from which an appeal shall not lie to the said 
High Court under the provisions contained in the 10th clause of these 
presents : Provided, in either case, that the sum or matter at issue is of 
the amount or value of not less than 10,000 Rupees, or that such judg- 
ment, decree, or order shall involve, directly or indirectly, some claim, 
demand, or question to or respecting property amounting to or of the 
value of not less than 10,000 Rupees ; or from any other final judg- 
ment, decree, or order made either on appeal or otherwise as aforesaid, 
when the said High Court shall declare that the case is a fit one for 
appeal to Us, Our heirs or successors, in Our or their Privy Council : 
subject always to such rules and orders as are now in force, or may 
from time to time be made, respecting appeals to Ourselves in Council 
from the Courts of the said Provinces, except so far as the said existing 
rules and orders respectively are hereby varied ; and subject also to 

M. 4 
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such further rules and orders as We may, with the advice of Our Privy 
Council, hereafter make in that behalf. 

31. And We do furtlier ordain that it shall be lawful for the said 
From interlocutory judg. H»gh Court of Judicature for . the North- 

xnents Western Provinces, at its discretion, on the 

motion, or if the said High Court be not sitting, then for any Judge of 
the said High Court, upon the petition of any party who considers 
himself aggrieved by any preliminary or interlocutory judgment, decree, 
order, or sentence of the said High Court, in any such proceeding as 
aforesaid, not being of criminal jurisdiction, to grant permission to such 
party to appeal against the same to Us, Our heirs and successors, in Our 
or their Wivy Council, subject to the same rules, regulations, and 
limitations as are herein expressed respecting appeals from final judg- 
ments, decrees, orders, and sentences. 

32. And We do further ordain that from any judgment, order, or 

sentence of the said High Court of Judicature 
In onminai cases, &o. North-Western Provinces, made in the 

exercise of original criminal jurisdiction, or any criminal case where any 
pointer poii»ts of law have been reserved for the opinion of the said 
High Court in manner hereinbefore provided, by any Court which has 
exercised original jurisdiction, it shall be lawful for the person aggrieved 
by such judgment, order, or sentence to appeal to Us, Our heirs and 
successors, in Council: Provided the said High Court shall declare that 
the case is a fit one for such appeal, and under such conditions as the 
said High Court may establish or require, subject always to sncli rules 
and orders as We may, with the advice of our Privy Council, hereafter 
make in that behalf. 

33. And We do further ordain that, in all cases of appeal made 
Asto transmisBiouofevi- from any judgment, order, sentence, or decree 

deuce, &o. of tiie said High Court of Judicature for the 

NortI) -Western Provinces, to Us, Our heirs or successors, in Our or 
their Privy Council, such High Court shall certify and transmit to Us, 
Our heirs and successors, in Our or their Privy Council, a true and 
correct copy of all evidence, proceedings, judgments, decrees, and orders 
had or made in such appealed, so far as the same have relation 

to the matters of appeal, such copies to be certified under the seal of 
the said High Court ; and that the said High Court shall also certify 
and transrnit to Us, Our heirs and successors, in Our or thei|r Privy 
Council, a copy of the reasons given by the Judges of such Court, or by 
any of such Judges, for or against the judgment or determination ap- 
pealed ngainst. And We do further ordain that the said High Court 
shall, in nil cases of appeal to Us, Our heirs or successors, conform to 
and execute, or cause to be executed, such judgments and orders as We, 
Our heirs or successors, in Our or their Privy Council, shall think fit 
to make in the premises, in such manner as any original judgment, 
decree, or decretal orders, or other order or rule of the said High Court, 
should or might have been executed. 

Power of Government to cM for iZcccw’ds, (fee. 

34. And it is Our further will and pleasure that the said High 
Court of Judicature for the North- Western . Provinces shaU comply 
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such requisitions as may be made by the Government for records, re- 
turns, and statements, in such form and manner as such Government 
may deem pioper. 

Powers of Indian LegialoMre preserved, 

35. And We do further ordain and declare that all the provisions 
of these Our Letters Patent are subject to the legislative powers of the 
Governor-General in Oouncil, exercined at meetings for the purpose of 
making laws and regulations, and also of the Governor-General in cases 
of emergency under the provisions of an Act of the twenty-fourth and 
twenty-Hfth years of Our reign, chapter sixty-seven, and may be in all 
respects amended and altered thereby. In witness whereof, We have 
caused these Our Letters to be made Patent. Witness Ourself at West- 
minster, the Seventeenth day of March, in the Twenty-ninth year of 
Our reign. 

By warrant under the Queen’s Sign Manual, 

(Signed) C. ROMILLY. 

LETTERS PATENT FOR THE ESTABLISHMENT OF HIGH 
COURTS AT MADRAS AND BOMBAY. 

With reference to the new Letters Patent for the High Courts at 
Madras and Bombay, Mr. Broughton has the foll()^Yir^g : — 

“ The new Letters Patent for the High Court at Madras are of tlie same date, and 
similar in all respects to that for the High Court at Fort William, muiai's mutandis. 
The preamble states that the Court consists of a Chief Justice and fi\ e. Judges, as 
provided in the former Charter, and that that number is continued. By sect ion 11 the 
local limits of the ordinary original ‘civil jurisdiction of the Court are to be such 
‘ as may, from time to time, be declared and prescribed by any law made by Iho 
Governor in Council, and until some local limits shall be so declared and presenbed 
within the limits of the local jurisdiction of the sahl High Court at Madras, at the 
date of the publication of these presents,’ &c. Section 22 gives the High Court 
ordinary original criminal jurisdiction, within the local limits of its ordinary original 
civil jurisdiction, * and also in respect of all such persons beyond such limits over 
whom the said High Court of Judicature at Madras shall have criminal jurisdiction 
at the date of the publication of those presents.’ Section 34 is as follows : ‘ And 
We do further ordain that the said High Court of Judicature at Madras shall have 
the like power and authority as that which may now be lav. fully exercised by the 
said High Court in relation to the granting of probates of last w ills and testaments, 
and letters of administration of the goods, chattels, credits, and all other etfccts 
whatsoever of persons dyiri^ intestate, whether within or without the Presidency of 
Madms : Provided/ &c. (as in the Bengal Letters Patent). In other respects, the 
Letters Patent are the same, having reference to the remarks made in regard to the 
former Letters Patent for the Court at Madras. 

“ The new Letters Patent for the High Court at Bombay are of the same date. 
The preamble states that tlie Court consisted of the Chief Justice and six Judges, as 
provided in the former (’barter, and that tlxat number was increased to seven on 
the (ith July, 1863, which number is continued. By section 11 the local limits of the 
o<rdinary original civil jurisdiction of the Court are to be such ^as may, from time to 
time, be declared and prescribed by any law made by the Governor in Council, and un- 
til some local limits shall be so declared aud prescribed within the limits of tlm 
local jurisdiction of the said High Court at Bombay, at the date of the publication of 
these presents,’ &c. Section ^2 giveri the High Court ordiiiar)^ original criminal juris- 
diction within the local limits of its ordinary original civil jurisdiction, * a'nd also ib 
respect of all such persons beyond such limits over whom the said High Court, of Judi- 
cature at Bombay shall have criminal jurisdiction at the date of the publication of 
these presents.’ Section 34 is .the same as section 34 of tlr. Madras Letters Patent. 
In other rwpects, the Letters Patent are the same, muMis wvfnndin. fis those' ()f the 
other Presidencies.’^ 
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CURATORS IN CASES OF SUCCESSIONS. 

ACT NO. XIX. OF 1841. 


Passed on the 6th of September 1841. 

An Act for the protection of momUe and immovable property 
against wrongful possession in cases of successions, 

1, Whereas much inconvenience has been experienced where per- 
sons have died possessed of movable and im- 
Preamble. movable property, and the same has been taken 

upon pretended claims of right by gift or succession ; the difficulty of 
ascertaining the precise nature of the movable property in such cases, 
the opportunities for misappropriating such property, and also the pro- 
fits of real property, the delays of a regular suit when vexatiously pro- 
tracted, and the inability of heirs when out of possession to prosecute 
their rights, affording strong temptations for the employment of force or 
fraud in order to obtain possession ; and whereas, from the above 
causes, the circumstance of actual possession, when taken upon a suc- 
cession, does not afford an indication of rightful title equal to that of 
a decision by a Judge after hearing all parties in a summary suit, 
though such summary suit may not be sufficient to prevent a party 
removed from possession thereby from instituting a regular suit; 
and whereas such summary suit, though it will take away many of 
the temptations which exist for assuming wrongful possession upon a 
succession, will be too tardy a remedy for obviating them all, especially 
as regards movable property ; and whereas it may be expedient, prior 
to the determination of the summary suit, to appoint a curator to take 
charge of property upon a succession, where there is reason to appre- 
hend danger of misappropriation, waste, or neglect, and where such 
appointment will, in the opinion of the authority making the same, be 
beneficial under all the circumstances of the case ; and whereas it will 
be very convenient to interfere with successions to estates by the ap- 
pointment of curators or by summary suits, unless satisfactory grounds 
for such proceedings shall appear, and unless such proceedings shall be 
required by or on behalf of parties giving satisfactory proof that they 
are likely to be materially prejudiced if left to the ordinary remedy of 
a regular suit : — 

It is hereby enacted that, whenever a person dies leaving property. 
Person claiming right by “ovablo Or immovable, it shall be lawful for 
(BtiooeBsion to property of ^^7 person claiming a right by succession there- 
doooased may apply for re- to, or to any portion thereof, to make applica- 
lief against wron^ol poa- Judge of the Court of the district 

where any part of the property is found or 
situate for relief, either after actual possession has been taken by 
another peison, or when forcible means of seizing possession are appre- 
hended. 
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S. It shall be lawful for anj agent, relative, or near friend, or for 
Agent, Ao., may apply in the Court of Wards iu cases within their cogui- 
behalf of minor, &o. zaoce, in the event of any minor, disqualified, 

or absent person being entitled by succession to such property as afore- 
said, to make the like application for relief. 

3. The Judge to whom such application shall be made shall, in 
the first place, enquire by the solemn declara- 
luqmry made by Judge. complainant, and by witnesses and 

documents at his discretion, whether there be strong reasons for believ- 
ing that the party in possession or taking forcible means for seizing 
possession has no lawful title, and that the applicant, or the person ou 
whose behalf he applies, is really entitled, and is likely to be mate^ 
rially prejtidiced if left to the ordinary remedy* of a regular suit, and 
that the application is made bond fide. 


4. In case the Judge shall be satisfied of the existence of such 
Procedure strong ground of belief, but not otherwise, he 

shall cite the party complained of, and give 
notice of vacant or disturbed possession by publication, and, after the 


Determination of right. 


expiration of a reasonable time, shall determine 
summarily the right to possession (subject to 


regular suit as hereinafter mentioned), and shall deliver possession 
Appointment of officer to accordingly— provided always that the Judge 
secure effects. ' shall have the power to appoint an officer who 


shall take an inventory of effects, and seal or otherwise secure the same 
upon being applied to for the purpose, without delay, whether he shall 
have concluded the enquiry necessary for citing the party complained 


of or not. 


5. In case it shall further appear upon such application and exa- 
Appointment of cnrator mitiation as aforesaid that danger is to be ap- 
pending determination of prehended of the misapprof)riation or waste 
of the property before the summary suit can 
be determined, and that the delay in obtaining security from the party 
in possession, or the insufficiency thereof, is likely to expose the party 
out of possession to considerable risk, provided he be the lawful owner ; 
it shall be lawful for the Judge to appoint one or more curators with 
the powers hereinafter next mentioned, whose authority shall continue 
accoiding to the terms of his or their respective appointments, and iu 
no case beyond the determination of the summary suit and the confirma- 
tion or delivery of possession in consequence thereof. Provided always 
that, in the case of land, the Judge may delegate to the Collector or to 
his officer the powers of a curator, and also that every appointment of 
a curator in respect of any property be duly published. 


6, The Judge shall have power to authorize such curator, either 
Powers oonferrible on to take possession of the property generally, or 
curator. until security be given by the party in posses- 

sion, or until inventories of the property shall have been made, or for 
DiflotwtkMi io Allow party any other purpose necessary for securing the 
in possession to continue. property from misappropriation or waste bj the 
party in possession. Provided always that it shall be entirely discre- 
tionary with the Judge whether he shall allow the party in possession 
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to continue ifi «ucb posses&ion on giving security, or not; aod Any con- 
tinuance in possession shall be subject to such orders as the Judge may 
issue touching inventories, or the securing of deeds or other effects. 

7. The Judge shall exact from the curator security for the faith- 
Curator to give security, ful discharge of his tnist, and for rendering 

and may receive remunera- satisfactory accounts of the same as hereinafter 
mentioned, and may authorize him to receive 
out of the property such remutieration as shall appear reasonable, but 
in no case exceeding five per centum on the personal property and 
on the annual profits of the real property. 
Pisposal of surplus. surf)lus moneys realized by the curator shall 

be paid into Court, and invested in public securities for the benefit of 
the persons entitled thereto upon adjudication of the summary suiti 
Pruvided always that although security shall be required from the cura- 
Gurator may be invested tor with all reasonable despatch, and, where it 
with powers before security ia practicable, shall be taken generally to answer 
is taken. q\\ cases for which the person may be after- 

wards appointed curator, yet no delay in the taking of security shall 
prevent the Judge from immediately investing the curator with the 
powers of his office. 

8 . Where the estate of the deceased person ^hall consist wholly or 
Beport from Colleotw iti part of land paying revenue to Government 

where estate includes re ve- in all matters regarding the propriety of citing 
nue-paymg land. parity Ju possession, of appointing a curator* 

A* id of nominating individuals to that appointment, the Judge shall 
demand a report from the Collector, and the Collector is hereby required 
to furnish the same. In cases of urgency the Judge may proceed, in the 
first instance, without sUoh report, and he shall not be obliged to act in 
conformity thereto, but, in case of his acting otherwise than according 
to such report, he shall immediately forward a statement of his reasons 
to the Court of Sadr Diw4ni Ad^lat, and the Court of Sadr Diwdni 
Addlat, if they shall be dissatisfied with such reasons, shall direct the 
Judge to proceed conformably to the report of the Collector, 

9. The curator shall be subject to all orders of the Judge regarding 

lustitution and defence tustitution or the defence of suits, and all 

oC BuifcB. Authority for suits may be instituted or defended in the 
collection of dues. name of the curator on behalf of the estate. 

Provided that an express authority shall be requisite in the sanad of 
the curator's appointment for the collection of debts or rents ; but such 
express authority shall enable the curator to give a full acquittance for 
any sums of money received by virtue thereof. 

10. Pending the custody of the property by the curator, it shall 
AllowAnoea to apparent lawful for the Judge to make such alhjiw- 

ownera pending custody by ances to parties having primd facie right 
owator. thereto as upon a summary investigation of the 

rights and circumstances of the parties interested he shall consider that 
necessity may require, takings at his discretion, security for the repsy- 
ment thereof with interest, in case the party shall, upon the adjudicai* 
“ of the summary suit, appear not to be entitled thereto. 
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11. The curator shall file monUiIj accounts in abstract, and at the 
Aooounfca to be filed bj period of every three months, if his adminis- 

ourator. tratioQ last so long, and, upon giving up the 

possession of the property, file a detailed account of his administration 
to the satisfaction of the Judge. 

12. The accounts of any such curator as is above described shall 
iDBpeotion of account., be open to the inspection of all parties inter- 

and i;fght of interested 68 ted ; and it shall be competent for any such 
party to keep duplicate, interested party to appoint a separate person 
to keep a duplicate account of all receipts and payments by such curator. 

Penalty for default aa to And if it be found that the accounts of any 
accounts. such curator are in arrear, or if they shall be 

erroneous or incomplete, or if the curator shall not produce them when- 
ever he shall be ordered to do so by the Judge, he shall be liable to a 
fine not exceeding one thousand rupees for every such default. 

13. After the Judge of any district shall have appointed any cura- 
Bar to appointment of tor. such appoiutment shall preclude the Judge 

second curator for same pro- of any other district within the same Fresi- 
perty. deiicy from appointing any other curator, 

provided the first appointment be in respect of the whole of the 
property of the deceased. But if the appointment be only in respect 
Curators of different parts of a portion of the property of the deceased, 
of property. this shall not preclude the appointment within 

the same Presidency of another curator in respect of the residue or 
any portion thereof; provided always that no Judge shall appoint a 
curator or entertain a summary suit in respect of property which is the 
subject of a summary suit previously instituted under this Act before 
another Judge — and provided further that, if two or more curators be 
Power to appoint sole appointed by different Judges for several parts 
curator. of an estate, it shall be lawful for the Sadr 

Diw^ni Adalat to make such order as it shall think fit for the appoint* 
nient of one curator of the whole property. 

14. This Act shall not be put in force unless the aforesaid appli- 
Limitation of time for catioD to the Judge be made within six months 

appiioabiou for ourator. of the decease of the proprietor, whose pro- 
perty is claimed by right in succession. 

15. This Act shall not be put in force to contravene any public 

Bar to enforcement of Settlement ; neither in cases in which the 

Act against public settle- deceased proprietor shall have given logal 
meat, or legal direobions by directions for the possession of his property 
' after his decease in the event of minority or 

otherwise, in opposition to such directions ; but, in every such case, so 
soon as the Judge having jurisdiction over the property of a deceased 
person shall be satisfied of the existence of such directions, he shall give 
effect thereto. 

16. This Act shall not be put in force for the purpose of disturb- 
OourfcofWardsfcobemade iug the possession of the Court of Wards of 

curator in case of minors any Presidency ; and in case a minor, or other 
haring property subject to disqualified person whose property shall be 
Its juris lotion. subject to the Court of Wards, shall be the party 
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on whose behalf application is made tinder this Acty the Judge, if he 
determines to cite the party in possession, and also appoint a curator, 
shall invest the Court of Wards with the curatorahip of the estate 
pending the suit without taking such security as aforesaid, and in case 
the minor or other disqualified person shall, upon the adjudication of the 
summary suit, appear to be entitled to the property, possession shall be 
delivered to the Court of Wards. 

17. Nothing in this Act contained shall be any impediment tP the 
Saving of right to bring bringing of a regular suit either by the party 

regular suit. whose application may have been rejected 

before or after citing the party in possession, or by the party who may 
have been evicted from the possession, under this Act. 

18. The decision of the Judge upon the summary suit under this 
EiTect of decision on sniu- Act shall have no Other effect than that of set- 

mary suit. tling the actual possession ; but for this purpose 

it shall be final, not subject to any appeal or order for review. 

19. It shall be lawful for the Governments of the respective 
Appointment of public Presidencies to appoint public curators for any 

curators. district or number of districts. And the Judge 

haviiig jurisdiction shall nominate such public curator or curators in all 
cases where the choice of a curator is left discretionary with him under 
the preceding provisions of this Act. 
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ESTATES OF LUNATICS. 

ACT NO. XXXV. OF 185a 


Received the G.-G.’s Assent on the 14th September 1858. 

An act to make better 'provision for the care of the estates of Lunatics 
not subject to ike jurisdiction of the Supreme Courts of Judi* 
cature* 

Whereas it is expedient to make bettor provision for the care of 
the estates of luoafios not sul)jcct to the jiiris- 
Preamble. diction of the Supreme .Courts of Judicature; 

and to prescribe general rules by which the state of miiid of persons 
not subject to such jurisdiction, who arc alleged to be luriatic, may be 
enquired into ai\d ascertained ; It is enacted as follows: — 

1. [Repealed by Aet XIV, of 1870,] 

2. Whenever any person not subject to the jurisdiction of the 

„ . . ^ Supreme Courts, who is possessed of pronertv. 

^uiiy,3 ,wlion poBfiossor of |8 alleged to be a junatic, the Civd Court with; 
property is alleged to be in wliose jurisdiction such person is residing^ 
Inuiitic. may, upon such application as is hereinafter 

ni<mtioned, institute an enquiry for the purpose of ascertaining whether 
such person is or is not of unsound mind and incapable of managing 
his affairs. 

3. Application for such enquiry J may be made by any relative of 
Who may apply for on- the alleged lunatic, or by any puldic curator 

qniry. appointed under Act XIX. of 1841, or by tlie 

Government Pleader, or, if the property of the alleged lunatic consist 
in whole or in part of land or any interest in land, by the Collector of 
the district in which it is situate. If the property, or any part thereof, 
be of such a description as by the law in force in any Presidency whefe 
such property is situate would subject the proprietor, if disqualified, 
to the superintendence of the Court of Wards, the application may be 
made by the Collector on behalf of the Court of Wards. 

4. When the Civil Court is about to institute any sucli enquiry 
Notice of enquiry to be aforesaid, it shall cause notice to be given to 

given to lunatic. Service of the alleged lunatic of the time and place at 
which it is [>roposed to hold tlie enquiry. If 
it shall appear that the alleged lunatic is in such a state that personal 
service on liiin would be ineffectual, the Court may direct such substi- 
tuted service of the notice as it shall tliink proper. The Court may 
also direct a copy of such notice to be served upon any relative of the 
alleged lunatic, 

* Declared to apply' to the whole of Briiiah India, except the Scheduled Districts, 
by Act XV. of 1874. 

t 2 Beng., A. C. J., 246. 

X The application must be verified. — *1 Suth. W. R., 0. R., 267, 

M. 6 
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6. The Civil Court may require the alleged lunatic to attend at 
such convenient time and place as it may 
appoint for the purpose of being personally 
persons to have access to, examined by the Court, or by any person from 
lunatic. whom the Court may desire to have a report of 

the mental capacity and condition of such alleged lunatic.* The Court 
may likewise make an order authorizing any person or persons therein 
named to have access to the alleged lunatic for the purpose of a per- 
sonal examination. 

6. The attendance and examination of the alleged lunatic under 
Enle. respeoting attend, the provisions of the last preceding section 

unce and examination where shall, if the alleged lunatic be a woman who, 
lunatic is a woman of rank, according to the manners and customs of the 
country, ought not to be compelled to appear in public, be regulated by 
the rules in force for the examination of such persons in other cases. 

7. Tlie Civil Court, if it think fit, may appoint twoor more persona 
Appointmentofassessors. to act as assessors to the Court in the said 

Order of Court. enquiry. Upon the completion of the enquiry, 

the Court shall determine whether the alleged lunatic is or is not of 
unsound mind, and may make such order as to the payment of the 
costs of the enquiry by the person upon whose application it was made, 
or out of the estate of the alleged lunatic, if he be adjudged to be of 
unsound mind, or otherwise, as it may think proper. 

8 . If the alleged lunatic reside at a distance of more than fifty 

, . • .L miles from the place where the Civil Court to 

anbordiiiate Court. Report which the application shall have been made is 
of subordinate Court. Or- held, the said Court may issue a commission 
der oi Cml Court. subordinate Court to make the enquiry, 

and thereupon the said subordinate Court shall conduct the enquiry in 
the manner hereinbefore provided. On the completion of the enquiry, 
the subordinate Court shall report its proceedings, with the opinions of 
the assessors, if assessors have be^en appointed, and its own opinion on 
the case ; and thereupon the Civil Court shall make such order in the 
c^e as it may think proper.f 

9. When a person has been adjudged to be of unsound mind and 
Mat.agome«t of lunatic’s incapable of managing his aflairs, if the estate 

estate, if consisting of pro- o\ such person or any part thereof consist of 
perty subjoefc to Court of property which by the law in force in any Pre- 
Wards. Manager m other gidency subjects the proprietor, if disqualified, 
to the superintendence of the Court of Wards, 
the Court of Wards shall be authorized to take charge of tlie same. 
In all other cases, except as otherwise hereinafter provided, the Civil 
Court sliall appoint a manager of the e.state. Any near relative of the 
lunatic or the public curator, or, if there be no public curator, any 
other suitable person, may be appointed manager. J 

* See 7 Suth. W. B., 0. R., 246. 

t The Act contemplntes only the question of lunacy or feanity at the time of the 
inquiry. There is no provision that the inquiry shall extend to the ascertainment of the 
period at which the alleged lunatic first became of unsound mind. — Ajodhya Prasad Singh 
▼, Umrao Singh, 6 Bong. 609, 617. 

{ See 4 Beng., Appendix, 24. 



Aor XXXVJ ESTATES OF LUNATICS SUBJECT TO MOFUSSIL COUBTS. rfS- 


10. Wbeoever a manager of the estate of a lunatic is appointed 
Appointment of guardian hy the Civil Court, the Court shall appoint a 
by Civil Court. fit person to be guardian of the person of the 

lunatic. The manager, unless he be the public curator, may be 
appointed guardian : Provided always that the legal heir of the lunatic 
shall not, in any case, be appointed guardian of his person. 


11. If the estate consist in whole or in part of land or any inter- 


Chargo of lunatic’s estate, 
if consisting of land not 
snbjoot to Court of Wards. 
Control of Collector’s pro- 
ceedings. 


est in land not subject to the jurisdiction of 
the Court of Wards, the Civil Court, instead of 
appointing a manager, may direct the Collector 
to take charge of the estate, and thereupon the 
Collector shall appoint a manager of the pro- 


perty and a guardian of the person of the lunatic. All the proceedinga 
of the Collector in the charge of estates under this Act shall be subject 


to the control of the superior revenue authorities.* 


12. If the person appointed to be manager of the estate of a luna- 
Eemnneration of mana- t’c, or the person appointed to be guardian of 
gers and guardians. a lunatic’s person, shall be unwilling to dis- 


charge the trust gratuitously, the Court or the Collector, as the case may 
be, may fix such allowance or allowances, to be paid out of the estate of 
the lunatic, as, under the circumstances of the case, may be thought 


suitable. 


13. The person appointed to be guardian of a lunatic’s person 
shall have the care of his person and raainte- 
Duties of guardian. ance. When a distinct guardian is appointed, 

the manager shall pay to the guardian such allowance as shall be fixed 
by the Court or the Collector, as the case may be, for the maintenance 
of the lunatic and of his family. 


14. Every manager of the estate of a lunatic appointed as aforesaid 
may exercise the same powers in the manage- 
Power of mauagors. ment of the estate as might have been exer- 

cised by the proprietor, if not a lunatic ; and may collect and pay all 
just claims, debts, and liabilities due to or by the estate of the lunatic. 
But no such manager shall have power to sell or mortgage the estate, or 
any part thereof, or to grant a lease of any immoveable property for any 
period exceeding five years, without an order of the Civil Court pre- 
viously obtained. 

li. Every person appointed by the Civil Court or by the Collector 
i. r • 1 .* to be manager of the estate of a lunatic shall, 

withiu six mouths from the date of his appoint- 
Proceeding if accuracy of ment, deliver in Court or to the Collector, aa 
inventory or accounts be ^ase may be, an inventory of the landed 

impugned. property belonging to the lunatic, and of all 

such sums of money, goods, and effects, as he shall receive on account of 
the estate, together with a statement of all debts due by or to the 
same. And every such manager shall furnish to the Court or to the 
Collector annually, within three months of the clo.se of the year of the 
era current in the district, an account of the property in his charge. 


* Eep^aled iu the Lower Provinces of Bengal by Beug. Aob No. IX, of 1879* 
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e^xhibiting the sums received and disbursed on acpount of the estate, and 
the balance remaining in his hands. If any relative of the lunatic, or 
any public officer, by petition to the Court, sbe-ll impugn the accuracy of 
the said inventory and statement, or of any annual account, the Court 
may summon the manager and enquire summarily into the matter, and 
make such order thereon as it shall think proper ; or the Court, at 
its discretion, may refer any such petition to any subordinate Court, 
or to the Collector if the manager was appointed by the Collector. 

16. All sums received by a manager on account of any estate in 
Manager to pay proceeds excess of what may be required for the current 

of estates into tlie pnbiio expenses of the lunatic or of the estate shall 
treasury. be paid into the public treasury on account of 

the estate, and may be invested from time to time in the public 
securities. 

17. It shall be lawful for any relative of a lunatic tp sue for an 
Relative may sue for an account from apy manager appointed under 

account. this Act, or from any such person after his 

removal from office or trust, or from his personal representative in case 
of his death, in respect of any estate then or formerly under his care 
or management, or of any sums of money or other property received by 
him on account of such estate. 

18. The Civil Court, for any sufficient cause, may remove any 
Removal of manager or manager appointed by the Court, not being a 

guardian by Civil Court, public Curator, and may appoint such curator or 
Removal by Collector. fit persou in his room, and may 

compel the person so removed to make over the property in his hands 
to his successor, and to account to such successor for all moneys received 
or disbursed by him. The Court may also, for any suffici^t cause, 
remove any guardian appointed by the Court, In like manner, the 
Collector, for any sufficient cause, may remove any manager or guardian 
appointed by the Collector ; and the Court, on^the application of the 
Collector, shall compeJ any manager so reipDvejd to, deliver bis aecount;s 
and the property in his hands. 

19. Tiie Civil Court may impose a fine not exceeding 500 rupees 
Manager refusing to fur- OD any manager of the estate of a lunatic, who 

nisL accounts may be fined wilfully neglects or refuses to deliver his 
by the Court, &p. Counts or any property in his hands within the 

prescribed time or a time fixed by the Court, and may realize such fine 
by attachment and sale of his property under the rules in forge for the 
execution of decrees of Court, and may also commit the. recusant to 
close custody until he shall deliver such accounts or property, 

20. If it appears to the Civil Court, having regard to the situa- 
When Court may apply ^i^n and Condition in life of the lunatic and his 

property for lunations main, family, and the amount and' description of his 
tenanoe Without appointing property, to be unnecessary to appoint a mana- 
ger of the estate as hereinbefore provided, the 
Court may, instead of appointing such manager, order that the property, 
if mppoy, or if, of any otb^r ugseript^pn, the prpd^ucp thjer^epfi when 
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realized, be paid to such person as the Court may tliink fit, to be 
applied for the maintenauce of the lunatic and his family, 

21. When any person has been adjudged to be of unsound mind 

^ ^ i. and incapable of managing his aifairs, if such 

quiry to asoertain whether person. Of any other person acting on his 
a person has ceased to be behalf, or having or claiming any interest in 
of unsound mind, and may respect of his estate, sliall represent by petition 
order estate to be restored. ri:..;, r* qj. jf n u.. 

formed in any other manner, that the unsound ness of mind of such per- 
son has ceased, the Court may institute an enquiry for the purpose of 
ascertaining whether such person is or is not still of unsound mind and 
incapable of managing his affairs. The enquiry shall be conducted 
in the manner provided in section 4 and the four following sections 
of this Act ; and if it be adjudged that such person has ceased to be of 
unsound mind and incapable of managing his affairs, the Court shall 
make an order for his estate to be delivered over to him, aud such order 
shall be final. 

22. Except as otherwise herein provided, all orders made by a 

Orders appealable. ^ivil Court, or by any subordinate Court under 

this Act, shall be open to appeal under the 
rules in force for appeals in miscellaneous cases. 

23. The word “louatic,” as U3ed in this Act, unless the contrary 
Interpretation-olause. appears from the Context, shall mean every per- 

son found by due course of law to be of unsound 
mind and incapable of managing bis affairs. The expression “Civil 
Court’' shall mean the principal Couit of original jurisdiction iu tlie dis- 
trict. Words importing the masculine gender shall include females* 



t 38 ] 


THE MINORS^ ACT. 

NO. XL. OF 1858. 


Received the G.-Q/s Assent on the 11th December 1858. 

An Act for making better provision for the care of the persons and 
property of minors in the Presidency oj Fort William in 
Bengal.^ 

Whereas it is expedient to make better provision for the care of 
Preamble persons and proj:)erty of minors not brought 

under the superintendence of the Court of 
Wards ; It is enacted as follows : — 

1 . {Repealed by Act XIV. of 1870. '\ 

2 . Except in the case of proprietors of estates paying revenue to 
Cara of persons and pro- Qoverumeut who have beeu or who shall be 

perty of minora not under taken Under the protection of the Court of 
Court of Wards. Wards, the care of the persons of all minors (not 

being European British subjects) and the charge of their property shall 
be subject to the jurisdiction of the Civil Court. 

3. Every person who shall claim a right to have charge of property 
Wlio may apply for oer- in trust for a minor under a will or deed, or by 

tifioate of administration. reason of nearness of kin or otherwise, may 
apply to the Civil Court for a certificate of administration ; 

and no person shall be entitled to institute or defend any suit 
No person to sue or de- connected with the estate of which he claims 
fend suit without oortificate. the charge until he shall have obtained such 
certificate. 

Provided that, when the property is of small value, or for any other 
Power to allow relative sufficient reason, any Court having jurisdiction 
of minor to act. may allow any relative of a minor to institute 

or defend a suit on his behalf, although a certificate of administration 
has not been granted to such relative. 

4. Any relative or friend of a minor in respect of whose property 
Who may apply to Court such certificate has not been granted, or, if the 

to appoint person to take property consist in whole or in part of lanil or 
charge of minor’s property, any interest in land,- the Collector of the dis- 
trict, may apply to the Civil Court to appoint a fit person to take 
charge of the property and person of such minor. 

6. If the property be situate in more than one district, any such 
Applioation where pro- application as aforesaid shall be made to the 
perty iu more than one Civil Court of the district in which the minor 
has his residence. 


♦ Declared to apply to the whole of the Lower Provinces, except the Scheduled Dis- 
tricts, by Act XY. of 1674. 
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6. When application shall have been made to the Civil Court either 
Procedure of Court on by a person claiming a right to have charge of 

application. ^ the property of a minor, or by any relative or 

friend of a minor, or by the Collector, the Court shall issue notice of 
the application, and fix a day for hearing the same. 

On the day so fixed, or as soon after as may be convenient, the 
Court shall enquire summarily into the circumstances, and pass orders 
in tl)e case : 

Provided always that it shall be competent to the Civil Court to 
Reference to subordinate direct any Court subordinate to it to make such 
Court. enquiry and report the result. 

7. If it shall appear that any person claiming a right to have 
Certificate of adminie- charge of the property of a minor is entitled 

tratiou to whom to be to such right by virtue of a will or deed, and 
granted. is willing to Undertake the trust, the Court 

shall grant a certificate of administration to such person. 

If there is no person so entitled, or if such person is unwilling to 
undertake the trust, and there is any near relative of the minor who is 
willing and fit to be entrusted with the charge of the property, the 
Court may grant a certificate to such relative. 

The Court may also, if it think fit (unless a guardian have been 
Court may appoint appointed by the father), appoint such person 
guardian. as aforesaid or such relative or any other re- 

lative or friend of the minor to be guardian of the person of the minor. 

8. The Court may call upon the Collector or Magistrate for a re- 
Court may call for report port on the character and qualification of any 

as to relative or friend. relative or friend of the minor who may be 
desirous or willing to be entrusted with the charge of his property or 
person. 

9. If no title to a certificate be established to the satisfaction of the 
Proceeding if no title to ^ourt by a person claiming under a will or deed, 

oerfcitioaie be estabiiabed, aod if there be no near relative willing and fit 
and if there bo no relative to be entrusted with the charge of the property 
^ro^ert'^*^ entrusted with minor, and the Court shall think it to bo 

piopor y. necessary for the interest of the minor that 

provision should be made by the Court for the charge of his property 
and person, tlie Court may proceed to make such provision in the 
manner hereinafter provided. 

10. If the estate of the minor consist of moveable property, or of 
When Court may grant houses, gardens, Of the lik;g, the Court may 

oer:ificate to Public Cura- grant a certificate to the Public Curator ap- 
tor or other person. pointed under section 19, Act XIX. of 1841 

(for the 'protection of moveable and immoveable property against 
'wrongful possession in certain cases), or, if there be no Public Curator, 
to any fit person whom the Court may appoint for the purpose. 

11. Whenever the Court shall grant a certificate of administration 

Appointment of guardian. ^ Poblic Curator 

or other person as aforesaid, it shall at the same 
time appoint a guardian to take charge of the person and mainteuauce 
of the minor, 





irtK^s, 


[1858. 


The persmi fce wliem a eertJficate 6f hns been grant- 

ed, unh*8s he be the PuMic Curater, tnny be ajf^p<>inteid gnatdiafi. 

If the person appointed to be gnanliati be unwilling to discharge 
the trflfst gratutiousl;^, the Cotirt may assign 
Cuftifiittn’B allowance. allowance, to be paid out of tlie estate 

of il»c minor, as under the circumstances of the case it may think suitable. 

Tlie Court may also fix such allowance as it may think proper fot 
the maintenance of the minor ; and such alloxT- 
Miuor’g ftilowftiKje. allowance of the guardian (if any) 

shall be paid to the guardian by the Public Curator or otiior person as 


aforesaid. 

12. * If the estate of the minor consist, in whole 6r in part, of land 
When Court may diroot a»>y interest ill hwid, the Court may direct 

C(*ii<‘otor to taka oliargo of the Coliect<»r to take charge of the estate, and 
wtiito. tln retipoM the C<'lloctor shall appoint a manager 

of tlie firoporty of the raimn and a gimidian of his pers<»n, in the same 
Appoifitmniit of niaiinf^ur nuiiiiior and subject to the same rules in respect 
and jruardiun thoriuipon. of siich appointments and of the duties to be 
pei funned by tbe manager and guardian respectively, so far as the Sfiiue 
may be applicabh*, as if the property and person of the tuiaur were 
subject to tlu* jurisdiction of the Court of Wards. 

13. in all otiquiries hold by the Civil Court under this Act, the 

. . Court may make such order as to the payment 

Coiitao oaqntnea, Costs by the person on whose application the 

enquiry was made, or out of the estate of the minor or otherwise, as it 
may think proper, 

14. * Wl-cnever one or more of the proprietors of an estate which 
Whuu Civil Court may bas come under the juristliction of the Court 

iSiivot Coilootor to retain of Wards Oil account of the dis<jualiliciion of 
chnrjre of shares and pertons ^|| pr<»prletors, cease to be disqualified, 
and the e.state, in consequence, ceases? to be 
auhjoct to the jurisdiction of the 0»urt of WarJs, ni>twitii8tandirig the 
continiuui disqualification of one or more of the co- proprietors, the 
Colh'cior of the district in which the estate is situate may represent the 
fact to the Civil Court; and tfie Court, unless it see sufficient reason to 
the conirary, shall direct the Collector to retain charge of the persons 
and of tlie shares of the property of the still ilisqualified proprietors, 
during, the continuance of their disqualification, or until such time as 
it shall bo otherwise ordered by the Court. 

Tlie Collector shall in such case appoint a guardian for the care of 
the p(Tso«a, and a manager for the charge of the property of the dis- 
qUulifiotl firoprietors, in the manner preset tbed in section 12. 


• Swtion® 12, 14, and 15, havt) bfteii rtqmaled locally by Bengal Act IX. of 1879. 
Under the aatne Act, ^ all persons and proportit»a which, at the commcnoeineut of thia 
A^t (IX. of 1879), are under the charge of the OoHeotor hy virtue of an order of the 
Civil Court under a. 11 of Act XXXV. of 1858 k. or under a. ri, a. 14, or a. 21 of Act XL. 
of 1858, Mhatl, from anoh oommencament, be doomed to be under the charge of the Court 
of Wnnlej** and ^*alt ordent and appoiiitmeuta made by Colleotora under Act XXXV. of 
1858, i»r Act XL. of 1858, and now in force, ahull, so far as they are oooaisteut with this 
Aoi (IX. of 1879), 1)6 deemed to be made under thia Act’* (IX. of 18^9) $ and all auita 
and proceedings now pending, which may have been oommenood under the Ckmrt of 

Wards' Ant, 1870, or by CoUeotore under Act XXXV. of 1858 or Act XL. of 1858, 
be deemed to be oommeuood under this Aot" (IX, of 1879). 
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If the property be situate in more than one district, the representa* 
Provision for case of shall be made by the Collector who Lad 

estates situated in more the general management of tlie proper under 

than one district. tlie Court of Wards to the Civil Court of his 

own district, and the orders of the Court of that district shall have 
effect also in other districts in which portions of the property may 
situate. 

16.^ The proceedings of the Collector in the charge of estates under 
Control of proceedings of ^-his Act shall be subject to the control of the 
Collector. superior revenue-authorities. 

16. The Public Curator and every other administrator to whom a 
Public Curator, &o., to Certificate shall have been granted under sec- 

furnish inventory : tion 10 shall, within six mouths from the date 

of the certificate, deliver in Court an inventory of any immoveable pro- 
perty belonging to the miuor, and of all such sums of money, goods, 
effects, and things as he shall have received on account of the estate, 
together with a statement of all debts duo by or to the same. 

And the Public Curator and every such other administrator shall 
furnish annually, within three months from the 
and unnual accounts. close of the year of the era current in the dis- 
trict, an account of the property in his cliarge, exhibiting the amounts 
received and disbursed on account of the estate, and the balance in 
hand. 

If any relative or friend of a minor, or any public officer, by peti- 
Proceedingif accuracy of to the Court, shall im[)ugu the accuracy of 

invcufcory or acoouut bo the said inventory and statement, or of any 
impugned. annual account, the Court may summon the 

curator or administrator, and enquire summarily into the matter, and 
make such order thereon as it shall think proper, or the Court at its 
discretion may refer such petition to any subordinate Court. 


17. All suras received by the Public Curator or such other admi- 
Payment of surplus into nistrator ou account of any estate, in excess of 

treasury. what may be required for the current expenses 

Investment. of the minor or of the estate, shall be paid into 

the public treasury on account of the estate, and may be invested from 
time to time in the public securities. 

18. Every person to whom a certificate shall have been granted 
Powers of person to under the prt> visions of this Act may exercise 

whom certificate granted, the Same powers ill the management of the 
in management of minor’s estate as might have been exercised by the 
proprietor if not a minor, atid may collect 
and pay all just claims, debts, and liabilities due to or by the estate of 
the minor. 

But no such person shall have power to sell or mortgage any im- 
moveable property, or to grant a lease thereof for any period ex- 
ceeding five years, without an order of the Civil Court previously 
obtained. 


* See foot*aoie, p. 40. 
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IR It shall be lawful for any relative or friend of a minor, at any 
BblafcJv0 or friend may time during the couiUnmucB of the miBOfity, 
ioo for aocownfc. to sue tor an account from any manager ap^ 

pointed under this Act, or from any person to whom a certificate shall 
have hf^en granted UT>der the provisions of this Act, or from any such 
manager or person after his removal ftom office or trust, or from his 
personal representative in case of his death, in respect of any estala 
tiieii or formerly under his care oi management, or of any sums 
of money or other property received by him on account of such estate. 

20. If the disqualification of a person for wlmse benefit a suit shall 
OontIfitiaoOB of suit after have boon instituted under this Act cease bo* 

disqualiftoatiott ceaHes. fore the final decision thereof, it shall be lawful 
for such person to continue the prosecution of the suit on his own 
bebaif 

21. * The Civil Cotirt for any sufficient cause may recall any certifi- 

cate granted under this Act, and may direct the 
Rovooation of cortifioate. Q^jj^.^tor to take charge of the estate, or may 

grai»t a certificate to the Public Curator or any other person, astliecase 
may be; and may compel the perst)u whose certificate h^is been recalled 
to make over the property in his hands to his successor, and to account 
to such successor for all monies received and disbtirsed by him. 

, - The Court may also for any sufficient cause 

Eomova o gaantiuti. remove any guanlian appointo<l by the Court. 

22. The Civil Court may impose a fine not exceeding five hundred 
FemUty for ne^loot or re- rupees on any person who may wilfully m glect 

faial to delivor aooouuts or or refuse to <leliver his accounts or any propei ty 
property. Jn lus hands, within the [jrcscribed time, or a 

time fixed by tho Court; and may realize such fine by attachment and 
sale of Ids properl y under the rules in force for the execution ofdecTers 
of (k>nrt ; and may also commit the recusant to close custody until he 
shall consent t<> deliver such accounts or property. 

23. The Civil Court may permit any person to whom a certificate 
Civil Court may ixTinit sluill havo been granted under this Act not 

loftruut, do. being the Public Curator, and any guardiatt 
appcnnted by the Court, to resign his trust ; and may give him a dis- 
charge therefrom on his a<‘connting to his successor, duly appointed, for 
all monies received and disbursed by him, and making over the property 
in bis hands. 

24. The Public Curator, and every other administrator to whom a 
R 0 fYmTi€»rat.ion of PabHo certificate shall have been granted under sec- 

Cwttfeor, da. tiou 10 , shall be entithul to receive such com- 

mission (not exceeding five per centum) on the sums received and dis- 
bursed l)y him, or such other allowance, to be paid out of tiie minors 
estate, as the Civil Court shall think fit. 

864 Every guardian apfiointed by the Civil Court or by the Col- 
OnttrdiBtfi of rntnorg to lector under this Act, who shall have charge 
provido for ixhiotiUQii. any male minor, shall be bound to provide 

for his education in a suitable manner. 

* fio tnnoli of tills section as provisos thut the Civil Court niny direct tho CoHeotor 
to take charge of an ostak^ lias Iwen loctaiiy lepeftled ky Uccyal Act IX. of 1879. 
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The general superintendence and control of the education of all 
Act XXVI. of 1864 db> such minors shall be vested in the Civil Court 
dared appijQd>io. or in thu Collector, m the ca.»e may be ; and 

the provisions of Act XXVI, of 1864* (for snaking better provision 
for the education of male minors subje^ to tJw enperlntendenee of the 
Court of Wards) shall, so far as is consistent with the provisions herein 
contained, be applicable to the Civil Court or to the Collector, as the- 
case may be, in respect to such minors, atul to every such guardian.^ 

26. For the purposes of this Act, evejry person shall be held to be 
Pereoiuj under 18 years a minor who has not attained the age of 

hdd miatirs. eighteen years.'f' 

27. Nothing in this Act shall authorize the appointmeiit of a 
Act not to authorise ap- guardian of the person of a female whose hiis- 

pointrnent of guardians of band is uut a minor, or the appointment of a 
certain married womeu and guardian of the person of any minor whoso 
©t «r persona. father is living and is not a minor ; and nothing 

in this Act shall authorize the appointment of any person other than a 
female as the guardian c>f the person of a female. 

If a guardian of the person of a minor be appointed during the 
Guardianship In oortaiu minority of the father or husband of the minor, 
cases when to cease. guardianship shall cease as soon as the 

father or husband (as the case may be) sh ill attain the age of majority. 

28. All orders passed by the Civil Court, of by any subordinate 

Appeals. Court under this Act, shall be open .to a|>peal 

under the rules in foroe for appeals, in iniscelJa- 
neoue cases, from the orders of such Court and the subordinate Cjimrfcs. 


29. The expression 

Gonatraotion of ** Civil 
Court.** 


Civil Court” as used in this Act slmll bo held 
to mean the principal Court of original jutisdic* 
tion in the district, and shall not include the 
Supreme Cotirt ; and nothing contained in this 
Act shall be held to affcKJt tlie powers of the 
f^upreme Court over the person or property of any minor subyeet to its 
jurisdiction.-t* 

Unless the ooutrary appears from the context, words importing tho 
singular number shall include the plural nuna*> 
Number. 1 ^^ words importing the plural number 

Gender. shall include the singular number ; and words 

importing the masculine gender shall include females. 


Powers of Supremo Court 
not afTected, 


• Eepealed by Bengal Act IV. af 9.870, s. 86, so far as it relates to any guardSaa 
appointed thereunder. 

t See JadrniQfih MiUer v. Jktlyechand Dutt, 7 Bong. 6X2, 613. 
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COLLECTION OF DEBTS ON SUCCESSIONS. 

ACT No. XXVII. OF 1860. 


Receive!) the Q.-G/s Assent on the 26th June 1860. 

An Act for facilitating the collection of debts on successions, and for 
the security of parties paying debts to the representatives of 
deceased persons* 

Whereas it is expedient to consolidate and amend certain Acta now 
in force which provide greater security for per- 
Preamblo. paying to the representatives of deceased 

Ilindds, Muhammadans, and others not usually designated as British 
subjects, debts which arc payable in respect of the estates of such 
deceased persons, and which facilitate the collection of such debts by 
removing ail doubts as to the legal title to demand and receive the same j 
It is enacted as follows : — 

1. [RepeaXed by Act No. XVI, of ISTl] 

2. No debtor of any deceased person shall be compelled in any 
NotU,bfcr«ioov«rttblewitli. Court to pay his debt to any person claiming to 

out oortifioabe. be entitled to the effects of any deceased person 

or any part thereof except on the production of a certificate to be ob- 
tained in manner hereinafter mentioned, or of a probate or letters of 
administration, unless the Court shall be of opinion that payment of the 
debt is withheld from fraudulent or vexatious motives, and not from any 
reasonable doubt as to the party entitled.f 

S. The District Court within the jurisdiction of which the deceased 

1 ordinarily resided at the time of his 

Certificate hoi. obtam.^. 

of residence then within the jurisdiction of which any part of the pro- 
perty of the deceased may bo fuuud, shall have authority to grant a 
certiticatej under this Act. ^ ® 

The applicant in his petition shall sot forth his title. 

Court shall issue notice of application, iuviting claimants, and 

fixing a day for hearing the petition, and upon the appointed day, or as 

• lloiH^alod. exot>ptaato Hiudus, Mulimmadans, aud Buddhists, and nersons ex. 

Aot"^ xxfv of Ao*'. 1865, from the operatton of that 

AU, by Act No. XXlv. of 18G7. (As Native Christiaus, see 7 Mad. 121.) Declared to 

tHe J brAorNrx^V*^Tl^7l^ to the whole of British India, except the Scheduled Dis. 
if 18^ st AorN^Vll^ff the o<.»urb.fee ou oertiheates under Act No. XXVII. 

t See 8 Bomb., A. C. J., 152 : G Mad. 131, 

“i ‘Hr o’*® <>“”«««<»“ of » ftaotioB of the debts of the 

h— 1 lietig.. Short Notes, vu. ; 3 Beug. 405. 



COLLECTION OF DEBTS ON SUCCESSIONS. 


il 


soon after as may be convenient, shall determine the right to the certi- 
ficate, ♦ and grant the same accordingly. 

4 . The certificate of the District Court shall bo conclusive of the 
representative title against all debtors to the 
Effect of oertifioate. deceased, + and shall afford full indemnity to alt 

debtors paying their debts to the person in whose favour the certificate 
has been granted. 

6 . The Court mayj take such security as it shall think necessary 
Court may take security from any person to whom it shall grant a certi- 
from grantee of certificate, ficate for rendering an account of debts received 
by him, and for indemnity of persons who may be entitled to the whole 
or any part of the monies received by virtue of such certificate, whose 
right to recover the same by regular suit against the holder of the certi- 
ficate is not affected by this Act, 

6. The granting of such certificate may be suspended by an appeal 
Powers of Sadr Court on to the Sadr Court, which Court may declare 

appeal, the party to whom the certificate should be 

granted, or may direct such further proceedings for the investigation 
of the title as it shall think fit. 

The Court may also, upon petition, after a certificate shall have 
And to supersede certifi- been granted by the District Court, grant a fresh 
cate of District Court. certificate iu suporsessiou of the certificate 
granted by the District Court. 

Such fresh certificate shall not affect any payments made to the 
person to whom any former certificate may have 
Effect of fresh certificate. |30 qjj granted, without iioticc that the same has 
been superseded, but shall entitle the person named therein to receive 
all monies that may have been recovered under the first certificate Iroin 
the person to whom the same may have been granted.§ 

7 . Every certificate shall give authority to the person to whom the 
Local extent of power same is granted throughout the Presidency with- 

given by oertifioate. iu which the same is granted, and no certificate 

subsequently granted in respect of the same property shall be valid or 
effectual, except as hereinafter mentioned. 

8 . If the estate of the deceased shall include any Government 
Powers under certificate securities or bank-shares, or any shares in arjy 

as to Government securities, public Company, the certificate may empower the 
bank and other shares. person certified as aforesaid to receive interest 
or dividends thereon, or on any of them, or to negotiate the same or 
any of them ; 

iu such case the certificate shall describe the securities and shares 
in respect of which such powers are given, and such powers shall not be 
vested by the certificate except by express words. 


^ As to the discretion of the Court when there are rival claimants, 4 Beng., A. C. J , , 
149 ; and see 2 Bomb. 398. 

t But only against soch debtors, 2 Mad. 165. 

% This is discretionary, 7 Bomb., App., xxvi. 

§ As to recalling certificates granted without jorisdiciion or obtained by fraud, seo 
6 Bong., App., 128 ; 8 Bcng., App., 13. 
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9, la the am of diaputoB among persons claiming to be jointly 
Appoiiitfiient of trmtm oiititleil ti> be proprietors of any Govern mout 

for Bocuritieii in ease of dia- s«^ciirities as tiie representatives of any (Jeceaseil 
pntoaraoug joint olalmanta. p^^-raon, the District Court, whenever sufficient 
cause shall be shown, and on the request of any such claimant, may 
far as concerns the said securities, grant a certificate umkr this Act to 
siich person as shall he, from time to time, appointed by the Local 
Governmerjt to act as trustee under this section, and sliall specify in such 
certificate tire several persons appearing to him to be such proprietors 
and tlieir several shares ; 

and the said trustee, by virtue of such certificate, shall be en- 
HUi powofs and dotioB. titled to receive and give discharges fortlie in- 
terest accruing due on such securities, and sliall 
account for and pay the sum to the several persons specified in tire cer- 
tificate to bo thereunto entitled, according to tlie shares therein set forth, 
and shall be errqmwtned to act in all other respects concerning the said 
securities as agent for such persons, and shall be entitled to receive such 
Commisflion. Commission, not exceeding one per centum, on 

the sums received and paid by him, as the 
Local Government shall think fit. 

Provided, nevertheless, that the right of any other person to recover 
Sttvmg of right of other tlie whtde or any part of the monies so pahi by 
regular suit against all or any of the persons to 
whom the same have been paid, shall not be affected by this Act. 

10. If any such disputes among persons claiming to be proprietors 
Appropriation if ditipnto of Government secufities are not ended witliin 

not Bottled within two two years from the date of the certificate grant- 
^****'** ed under tlie last preceding section, the said 

trustee may apportion thes principal sum of the said securities rateably 
among the parties afipearingfmm the certificate to be proprietors thereof, 
and may apply ior and receive new securities from tiie proper offioer 
anointed to issue the same in the respective names of the several par- 
ties certified to be entitled thereto : 

provided that such new securities shall be issued only according to 
Ibbuo of now Bocttrities to the rules in use for the regulation and issue of 
troBtee.^ Government securities, and the receipt of 

the said trustee for such new securities, by endorsement on the old 
securities or otherwise, shall be a legal discharge to the Government 
against the disputing parties claiming to be entitled to the several 
amounts for which such securities sludl be issued. 

Provided always that, if the amount of any Governntont securities 
Apportioiiment whore in dispute Of any part tbe^’eof shall not be 
Amottot of BeouritioB in cU*. sufficient to a<lmit of their rateable <li vision 
puto not rates 7 meibi©. ftocordiug to the rules A^)pUQabife to the fssuo 
of such securities, the said trustee may sell and dispose of the disputed 
Bocurtties, or such part as shall be necessary nuder this priwision, and 
anportiuii the proceeds thoreol among ihe parries entitled to receive 
the same. 
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11. Every certificate granted to the tmste© appofoted under sec- 
of certificate grant, tioji U ahaU be taken to supersede and annul 

ed to tmatee. any previous certificate so far as such previous 

certificate relates to the said GovemmeDt securities. 

12. Wlieii a certificate shall have been granted, in cases in which 
Papnentfl under later such certificate would be valid but for the pre- 

tnade in ignorance of prior vious grant of a certificate, all payments made 
certificate. person holding the later certificate in 

ignorance of the grant of the previous certificate shall be held good 
against claims under such previous certificate. 

13. With regard to the property of a deceased Hindd, Muham ma- 
in onse of Hindds, Ac., dan, or Other person not usually designated by 

ociLifiosite iBsned after grant the term “British sni>ject,’* uo certificate iu 
of probate when void. respect of any such property shall be valid if 

made after a probate or letters of administration granted in respect of 
the same, provided assets belonging to the deceased were, at the time of 
bis death, within the local jurisdiction of the Court granting the probate 
or letters of administration. 

14. Where a certificate shall have been granted, in cases in which 
Pajnionis under oertifi* sucli certificate Would be valid but for a probate 

cato made in ignorance of or letters of administration previously granted, 
prior grant of probate. payments made to the person holding the 

certificate in ignorance of the previous granting of the probate or letters 
of administration shall be held good against claims under the probate 
or letters of administration so previously granted. 

16. No probate or letters of administration shall be valid for the 
Probate or lottori* void purpose of the recovery of debts, or for the 
afte r grunt of certificate. security of debtors, after a certificate granted 
in respect of the same property for which such probate or letters of 
administration shall have been gianted, provided assets belonging to the 
Proviso. deceased were, at the time of his death, within 

the jurisdiction of the Court granting such 
certificate. 

16, Where probate or letters of administration may have been 
PaymontH under probate granted in cases in which sudi probate or letters 

wade iu ignorance of prior of administration Would be valid but for the 
grant of certificate. previous grant of a cei tificfite, all payments 

made in ignorance of the previous grant of the certificate stiall be heW 
good against claims under such previous certificate* 

17. Curators appointed under Act XIX. of 1841, who may be in- 
Curators prohibited from vested with Certain poweis which are conferred 

©xcrctaing certain powere. on persons obtaining certificates under this Act, 
shall not exercise any powers which, but for that Act, would lawfully 
belong to persons obtaining certificates, or to executors or administrators, 
where a certificate, probate, or letters of administration has been actually 
Payments to authorized obtained ; but all persons who may have paid 
curator. debts or rents to a curator authorized by a 

Court to receive the same shall be indemnified, and the curator shall 
be responnible for the payment of the same to the fiersori who has 
obtained a certificate, the executor or atlmiuistrator, as the case may be. 
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18. All probates and letters of administration granted by any 

. Supreme Court of Judicature in cases in which 
lett.^ theMm™a^rgr“t. any assets belonging to deceased persons were, 
wi to repn^pttntafcivtjfl of at the time of theii deaths, within the local 
Brititth eubjocts* jurimliction of the Court granting the probate 

or letters of administration, shall have tlie effect of probate and letters 
of administration granted in respect of the property of British subjects, 
but for the purpose of the recovery of debts only and the security of 
debtors paying the same, except so far as is in this Act provided. 

19. A certificate of aduii lustration granted by the British repre- 
Env.ot of crtmouics grant. Bentative accredited to any foreign Prince or 

©a by Bpitish roproaouta- State sliall, as regards the residents within the 
tivo ill foreign States. territories of such Prince or State, have the 

same effect in respect to Government securities as a certificate granted 
to a native subject of Her Majesty under the provisions hereinbefore 
contained. 

20. Every certificate of administration granted under the last pre- 
Ltwal ©xumfc of power ceding Section shall, as regards the Government 

given by aucli oertifleatoH. Securities, give authority to the person to whom 
the same shall be granted throughout the British territories in India, 
and liave the same effect throughout the said territories as a certificate 
granted under section 7 of this Act has within the Presidency within 
which the same is granted, 

21. Any Court or officer authorized to grant a certificate may, from 

. time to time, extend the same to any Qovern- 

Eitensiou of oartifioato. security or bank-share not originally spe- 

cified therein, and every such extension shall have the same effect as 
if the Government security or bank-share to which the certificate shall 
be extended had been originally specified therein. 

22. Upon the extension of a certificate, security may be required 

in the same manner as upon the original grant 
Security npon extension. ^ certificate. 

23. Nothing in this Act contained shall be held to extend to the 
Act not to apply to Bri- property of any person usually designated as a 

tiflli aubjoote. British subject. 

24. The following words and expressions in this Act shall have the 

meaning hereby assigned to them, unless there 
jnt©rpi*etation.clau8e. something in the subject or context repug- 

nant to such construction (that is to say) — 

Words importing the singular number shall include the plural 
number, and words importing the plural nuin- 
Kuniber. jndude the singular number : 

Words importing the masculine gender 
shall iticlnde females : 

The words ** District Court’' shall mean 
* Distnot Court. principal Civil Court of original jurisdiction 

of a zila or district : 

The words “ Sadr Court*’ shall l>e deemed to include the highest 
^ „ Civil Court of appeal in any fmrt of the Bri- 

Ba r Court. territories in India not subject to the con- 

trol and superintendence of a Sadr Court, 


Oouder. 


** District Court.” 
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THE MINORS’ AMENDMENT ACT. 

NO. IX. OF 1861.* 


i|k£C|:iVEJ> Q.-G/s Assent on the 24Th Apail 18G1» 
An Act to amend the law relating to minors. 


Proamble. 


Whe&EAS it is expedieut to amend the law for hearing suits rela- 
tive to the custody and guardianship of minors; 
It is enacted as follows : — 

JL; Any relative or friend of a minorf who may desire to prefer any 
Applieatioii claim in respect of the custody or guardianship 

* of such minor may make an application by 

petition, either in person or by a duly constituted agent, to the principal 
Civil Court of original jurisdiction in the district by which such appli- 
cation, if preferred in the form of a regular suit, would be cogiiiaaWe, 
and sliall set forth the grounds of his application in the petition. 

The Court, if satisfied by an examination of the petitioner or his 
itoOcoofM-plioation- agent, if be appear by epot, tljat there is 
ground for proceediug^ shall give notice ol Uie 
application to the person named in the petition as havitig the custody or 
being in -the possession of the person of such minor, as well as to any 
other porsou to whom the Court may think it proper that such uotice 
should be given, and shall fix as early a day as may be convenient for 
the hearing of the petition and the determination of the right to the 
custody or guardianship of such minor. 

2. The Court may direct that the person liaving the custody or 
Production, and tempo- being in possession of the person of such minor 

rary ouHtody and protectiou, shall produce him Or her in Court or in any 
of minor. Other place appoitited by the Court on the day 

fixed for the heariug of the petition or at any other time, and may make 
such order for the temporary custody and protection of such minor as 
may appear proper. 

3, On the day appointed for the hearing of the petition, or as soon 

0<raH,afier heftringrtate- ^ the Court shall heor 

meats of parties, &o., to the statements of the parlies or tlieir agents if 
mal^orderas to custody or they appear by agents, and such evidence as 
guardianship. their agents n)ay adduce, and thereupon 

shall proceed to make such order as it shall think fit in respect to 
the custody or guardianship of such minor and the costs of the case. 


• Declared to apply to the whole of British India, except the Scheduled Biatricts, 
by Aot No. XV. of It does not apply to European British minors, 2 N. W. 1% 79, 

81. As to them, see Act No. XlII. of 1874. 
t 8ee Act No. IX, of 1875, s. 8. 

M. 7 
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4 , In cdBos instituted under this Act» the Court shall be g^uided by 

ProcJaiira. procedure prescribed in Act VIIL of 11169* 

(for simplifying the Procedure of the Courts 
of Civil Judicature not established by Royal Charter) in so fax as the 
same shall be applicable and material ; and any order made by the Court 
may be enforced as if such order had been made in a regular suit. 

5, An appeal shall lie to the Sadr Court from any order made by | 

a lower Court under this Act, under the rules | 
applicable to regular appeals to such Sadr | 
Court, except that the petition of appeal may be written on a stamp* I 
paper of the value prescribed fdf petitions to the Sadr Court. f 

6, Any order passed under this Act in respect to the custody or 
Orderfl not contestable in guardianship of a minor shall not be liable to 

regnlar suit. be contested in a regular suit. 


7. Nothing in this Act shall be taken to interfere with the jurisdic- 

Savtog of lawf. exercised under the laws in force by any 

Supreme Court of Judicature or the Courts of 
Wards ; or under Act XXI. of 1855 (for making better provision for 
the education of male minors and the marriage of male and female 
minors, subject to the superintendence of the Courts of ITardEs in the 
Presidency of Fort Saint George), and Act XL. of 1858 (for making 
better provision for the care of the persons and property of minors 
yn die Presidency of Fort William in Bengal), 

8. The term ** Sadr Court” in this Act shall denote the highest 
. Iiit6rpMtation.clatMe. Court of appeal in any part of the British ter- 
ritories in India. 


. • Snperseded by Aot XIV. of X6S2. 
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THE CARRIERS’ ACT. 

NO. III. OF 1866.* 


Short title. 


Bbosivibd the Q.-Q/s Assent on the 14th Febrhaey 1865. 

An Act relating to (he rights and UMlities of Common Carmrd.f 

Whereas it is expedient not only to enable common carriers to 
limit tbeir liability for loss of or damage to 
property delivered to them to be carriedi but 
also to declare their liability for loss of or damage to such property 
occasioned by the negligence or criminal acts of themselves, their set** 
yants or agents ; It is enacted as follows : — 

1. This Act may be cited as The Carrieirs’ 
Act, 1866 ” 

2. In this Act, unless there be something 
loterpretation-olaiiBe. repugnant in the subject or context — 

“ Common carrier** denotes a person, other than the QoverDmeDt,| 
engaged in the business of transporting for hire property from place to 
place, by land or inland navigation, for all persons indiscriminately ; 

Person’* includes any association or Wy of persons, whether in* 
corporated or not : 

Words in the singular number include the plural, and words in the 
plural include the singular. 

S. No common carrier sball be liable for the loss of or damage to 
Carriers not liable for loss property delivered to him to be carried exceed- 
of oertaiu go^s above 100 ing in value one hundred rupees and of the de- 
rapees in value, unless deli- gcription contained in the schedule to this Act^ 
verod as suoii, unless the person delivering such property to 

be carried, or some person duly authorized in that behalf, shall have 
expressly declared to such carrier or his agent the value and description 
thereof.§ 

A Every such carrier may require payment for the risk undertaken 
For oanying such proper, in carrying property exceeding in value one 
ty, payment may beroquired hundred rupees and of the description aforesaid, 
at fixed rates. at such rate of charge as he may fix. 

Provided that, to entitle such carrier to payment at a rate higher 
than bis ordinary rate of charge, he shall have 
caused to be exhibited in the place where he' 


FfOVlBO. 


# Repealed as to oarriers by raU by Aot lY, of 1879. 

t Declared to apply to the whole of Brituh India, except the Scheduled Distriohi,' 
byAotNo.XV.of 1S74. 

i Sao 3 N. W. F. 198. 

**T1ie murUer sections extend to India the principle embodied in the English 6ta« 
tuie 11 Geo» IT. A 1 Wm, IV., 0 . 93.^’— of Objects and Reasons, 
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caririds on tlio basiness of receiving property to be carried, notice of the 
bij^ter rate of charge required, printed or written in English and in the 
vernacular language of toe country wbetiiii be caitrieil on such busiiiesi. 

5. In case of the lops of or damage to property exceeding in value 
one hundred rupees and oi the description afore^ 
said, delivered to sucli carrier to oe carried, 
when the value and description thereof shall 
have been declared and payment shall have 
been nsquirod in mannier p^ovideil bjr this Act, 
the person entitled to reco\»er in respect of such loss or damage shall 
also he entitled to recover any trfoney actually paid to Such canter in 
consideration of such risk as aforesaid. 


Porsoa entitlod to reco* 
▼or in rorpoot of prf»porty 
loot or damaji^ed may also 
recover money paid for its 
carriage. 


6. The liability of any common carrier for the loss of or damage to 
Is mipoot of Wbat pro. property delivered to him to bo carried, ttot 

porty liability of carrier being of the description Contained in the solie* 
not limited by public notioo. dule to this Act, shall not be deemed to be 
limited or affected by any public notice ; 

but any such carrier, not being the owner of a railrbad or tramroad 
CiCrWors, vf itii certain ex- constructed under the provisions of Aet lft^ X, 
oeptions, may limit liability of 1870* (JOT the (XCguisiticn of land foT 
by fpooial contract. furpcaes and for Companies), may, by 

special contract^ signed by the owner of such property so delivered as 
l^t aforesaid, or by some person duly authorized in that behalf by such 
ewner, limit Ins liability in respect of the same. 

7. The liability of the owner of any railroad or tramroad constructed 
‘ Iiittbiiity of owner of rail- undcr the provisions of the said Act No. X. of 
road made under Act X. of 1870,* for the loss of or damage to any property 

«iw>itti delivered to him to bo carried, not'being of the 
• description contained in the schednle to this 

Act, almll not be deemed to be limited or affected by any special contract ; 

but the owner of such railroad or tramroad shall be liable for the 
- When «uoh owner answer- loss of or damage to property delivered to hint 
able for loss or damage. to be carried only when such loss or damage 
shall have been caused by negligence or a criminal act on his part or on 
that of his agents ox servants. 

8 . Notwithstanding anything hereinbefore contained, every oommon 
Common oarrier liable for carrier shall be liable to the owner for lOss of ot 

loss or dammgo oauted by damage to any property delivered to such carrier 
r^ogloot or fraud. to be carried, where such loss or damage shall 

bnve arisen from the negligence or criminal act of the carrier or any of 
his agents or servants. 

9. In any suit brought against a common carrier for the loSS» damage, 

IMtorssgaiustoaiTtersfor ROft^dclivery of goods entrusted to him for 
loss, not rmirod to pror^ carriage, it sh^l not be necessary for the* plaint* 
asgUgoooe, A). ^ iff to prove that such loss, damage, or non* 

delivery was owing to the negligence or criminal act of the carziet, Ilia 
^rvants or ag^ntaf 

• Boo Act No. X, of 1870r»». a ” ’ " 

f This IS ia oooofdsiioo with the Suglt^ oosimmi-low. Boo Soss v. BM, B Cbm. B 
BlOf r. Brightm, B. C. By. Co., 7 Cow. B. 8^. 
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10. NoUlilig.in this Act abftU affeot tbaprovkioM mnitaitted io 
Baring oT fMviribju tf aititb. teikth, Slid' eteveatb sectioaa d Act No. 
Act XTm.<rf 1868. xvm; «rf 1854 (relating to BaUwaye in 

htdia). ■ 


SCHEDULE. 


Gold and stiver coin. 

silver in a mamifact^red or 
nUmaiiiTfactured state. 

Procioas stones and pearls. 

Jewellery. 

Time-piooes of any description. 

Trinkets. 

Bills and Imndis. 

Currency-notes of the Government of 
India, or notes of any Banks or 
securities for payment of money, 
Bnglish or Foreign. 

Stamps and stamped-papor. 

Maps, prints, and works of art. 

Wrings; 


Title-deeds. 

Gold or silver plate or plated articles. 

Glass. 

China. 

Silk in a manufactured or unmanu- 
factured state, and whether 
wTought up or not wrought up 
with other materials. 

Shawls and lace. 

Cloths and tissues embroidered with 
the precious metals, or of which 
such metals form part. 

Articles of ivory, ebony, or sandal- 
wood. 
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INDIAN SUCCESSION ACT. 

NO. X. OF 1865.* 

Bl&CfilVED THE G.-Q/s Asseht on tbz 16th Makch 1865. 

iH Act to amend and define ihe Law of Intestate and Teetamentary 
SUfCceeeion in BHtieh India. 

Whekeas it is expedient to amend and define the rules of law 
applicable to Intestate and Testamentary Sue- 
Preamble. cession in British India ; It is enacted ae fol- 

lows :~ 


BriUfih India in cofloe of 
hitoetato or lefliamentary 
ettooemion. 


Xnterpretatioa-elaQae. 


PART 1. 

PfiEUUlNART. 

1. This Act may be cited as “ The Indian 
Bhort title. Succession Act, 18C6.’' 

2. Except as provided by this Act or by any other law for the time 
Aet to oonetitute law of bell's i« fe^ee, the rules herein contained shall 
BriUnli India in come of constitute the law of British Jndia applicable 
iiitosteto or lertamentary ^11 cases oi intestate or testamentary sue- 

sttooMMion. -1. 

nuwwua. cession.f 

S. In this Act, unless there be something 
Xnterpratatioa^jlaQae. repugnant in the subject or context — 

Words importing the singular number include the plural : words 

importing the plural number include the singular ; and words importing 
the male sex include females : 

Person includes any company or association, or body of persons, 
whether incorporated or not : 

** Year ” and ** month ” respectively mean a year and month reck- 
oned according to the British calendar : 

Immoveable property ” includes land, incorporeal tenements, and 
things attached to the earth, or permanently fastened to anything which 
is attached to the earth : 

" Moveable property ** means property of every description except 
immoveable proprty : 

Province includes any division of British India having a Court 
of the last resort : 

** British India means the territories which are or may become 
Tested in Her Umestv or her Successors by the Statute 21 h 22 Vie., 
cap. 106 (An Act for the better Oovemment of India) other than the 
Settlement of Prince of Wales’s Island, Singapore, and Malacca : 


^ As to tbe oaomptiQii ef from poiiiiHio of ibe Saooeosion Aot, see Aot Ko. 
XZt. of ISeS, a 8. At to the opplioi^ioii of portione of the BoooeBsioo Act to the wHIe 
of HitiAAs, Xoliioi, Sikha, end Baddhkts in the Inmer Provinoes and in the tomis at 
Ifhdrae and Bombey* ere Aoi Ho. XXX. of X^O. 
f See 12 Beng. 427. 
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"Dtsir jet Judge’* means the Judge of a prlucif^al Oifil Oourt of 
original jurisdiction : 

** Minor”* means any porson who shall not have completed the age 
of eighteen years, and *' minority” means the status of such person : 

«4 YiTiir* means the legal declaration of the intentions of the testator 
with respect to his property, which he desires to be carried into eSect 
after his death : 

** Codicil” means an instrument made in relation to a will, and 
explaining, altering, or adding to its dispositions. If is considered as 
forming an additional part of the will : 

« Probate” means the copy of a will certified under the seal of a 
Court of competent jurisdiction, with a grant of administration to the 
estate of the testator : 

"Executor** means a person to whom the execution of the last will 
of a deceased person is, by the testator’s appointment, confided * 

" Administrator” means a person appointed by competent authority 
to administer the estate of a deceased person when there is no executor : 

And in every part of British India to which this Act shall extend, 
" Local Governraent” shall mean the person authorized by law to 
administer executive government in such part; and 

" High Court” shall mean the highest Civil Court of appeal therein, 
jmd, for the purposes of sections 242, 242A, 246A, and 277 A, shall 
include the Court of the Recorder of ^ngoon.f 

4 . No person shall, by marriage, acquire any interest in the proper* 

, intcTeats and powers not ty of the person whoni he or she marries, nor 
acquired nor lost by mar- Income incapable of doing any act in respect 
*^*®*^‘ of his or her own property, which be or she 

could have done if unmarried.]: 


PART IL 
Op Domicile. 


Law regelating anocea* 
lion to deceased persons' 
lauaoveabfe and moreable 
property respectively. 


, 8. Succession to the immoveable property 
in British India of a person deceased isregulat* 
ed by the law of British India, wherever he 
may have bad his domicile at the time of bis 
death. 


Succession to the moveable property of a person deceased is re- 
gulated by the law of the country in which he had his domicile at the 
Ume of luu9 death* 

Illustrattom, 


(a.) A having ius domicile in British India, dies in France, leaving moveable 
property in France, moveable pre^rty in England, und property, both moveable 
and immoveable, in British . India, The snccession to the whole is reirulated by tlite 
law of British India* 


• See 1 Beng„ 0. 0. J., 13: Act IX. of 1875, s. 3. 
t ^ Aot Xin. of 1875, ■* 1. 

^ See 8 Beng. 873, ^'This section shall not apply, and shall be deemed nevsf tahave 
imHed, to any marriage, one or both of the parties to which professed, at the time of 
waiarrisge, tl« Hindu, Mnhammadan, Bnddhist, Sikh, or Jaina reUgion."— Act HI. 
€>13874^ s. 3, laat para* • 
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(holi AMh En^rliMhmaiK having hifl Uoniioil^ io Franc©, di©« in BnJjjah IwKa, tmd 
leavaa prwerty, botli uiov<3ttble and immoveable, in BritiBh India. The^cccaaioi^ 
to the inoWdo property w regulated by the rales which govern, m Fron^, the 
aiicoession to the moveable property of an En|rlishman dvmg doimciM to F^ce, 
and tho eucoeasion to the immoveable property js ragolated by tlie law Bntieh Indiat 

O,.. 4 «»!oa.«.iy.ff.ot» , 6- A person caa only have^ne 4«ni^ 

•noeession to ntuvoabies. for the purpose of successlou to his ^OVe^iPlO 
property. ; ^ 

7. The domicile of origiu of every person of legitimate Wrth is 
Bomioiio of origin of per. the Country iu whiclj, at the time of bis birth^ 
•on of logitimato birth. bis father was domiciled ; or, if bo is a po8« 
thumouB child, iu the country in whicLi his father was domicUo4 s>t tbf 
time of the father's death. 

lUuBtration, 

At the time of the birth of A, his father wos domiciled in England. A'a domi- 
cile of origiu is in England, whatever may be the country in which ho was born. 


& The domicile of origin of an illegitimate child is in the coimtrjr 
HoRiioiie of origin of iile- io which, at tho time of bis buitb, bis motber 
giiioiAte obild. wus domiciled. 


Coiitipuanoo of domicile 9. The domicile of origin prevails until It 
of origin. now domicile has been acquired. 

10. A man acquires a new domicile by taking up his fixed habi* 
Acxiuisiti^u of new domi. tatiou in a country which is not that of hid 
din* domicile of origin. 

Explanation , — A .man is not to bo considered as having taken up 
his fixed habitation iu British India merely by reason of his residing 
there in Her Majesty s civil or military service, or iu the exercise of any 
profession or calling. 

JlluBtraHimt, 


, (a.) A, whose domteilo of origin is in England, procoeds* to Britisb India, where 

he scttlcH as a barrister or a merchant, intending to reside tliere during the remainder 
of hiM life. His doiiiicilo is now in British Indio. 

(6.) A, whose domicilo is iu England, goes to Austria, and enters the Austrian 
sei^iee, intending io remain in that service. A has acquired a domicilo in Austrip. 

(c.) A, whoso domicilo of origin is in Franco, comes to reside iu Bnlish India 
under an enga^emont with the British Indian Government for a certain pupiber o% 
years. It is bis intention to return to France at th© end of that period. Ho does 
not acquire a domicile in British India. 

(<£) A, whoso domicUu is in England, goes to rosid© in British India the pur- 
pose of windii^ up the alfairs of a partnership which bos been dissolved, and with 
th© intention of returning to England as soon as that purpose is accomplished. He 
does not by such residonoo acquire a domicile in British India, however long the 
mstdonco may last. 

(e.) A, having gone to reside in British India undor the circumstanoes inqntioned 
in the fault preceding illustration, afterwards alters Ids intention, and takes hig 
fixed habitation in British India. A has acquired a domicile in British India. 

f /. ) A, whose domicile is in the French Settlement of Ohandernagore, is com* 
pelled by poUtioal ©vents to take refuge in Calcutta, and resides in Calcutta for many 
yeam^in tho hope of such political changes as may enable him to retUTii with safety 
to Chandernagore. lie does not by such residence acquire a domicile in BfiHah India. 

(y.) A, having come to Calcutta under the circumstances stated in the last pre- 
eeding iUustration| oontinaCs to reside there after euch political ohenges have oeouited 
a« would enable him io return with safety to Ohandernsgote, and he intende that Me 
resldenoe in Qdoutta ehall be permanent A has acquired a dooikdle in BiftW 
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11, Any person may acquire a domicile in British India fi^ 

Spddfn mode of eoqeinog and depositing in Some office in British India 
domioOe itt BritUh India. ^to be fixed by the Local Government)* a de- 
eiaiation in writing under his hand of his desire to acquire such 
domicile, jprovided that he shall have been resident in British India for 
one year immediately preceding the time of his making such declara* 
tion. 


Hinoz^s domidilo. 


13. Jk person who is appointed by the Government of one country 

DomSmla not acquired by ^e its ambassador, consul, or other represent- 
iMidMioe as raproBentafeire ative in another country, does not acquire a 
of fbreiga Qovemment, or domicile in the latter country by reason only 
as psrt of his family. residing there in pursuance of his appoint- 

ment; nor does any other person acquire such domicile by reason only 
of resting with him as part of his family or as a servant. 

Ckmthiiumoe of now do. 13. A new domicile continues until the 
former domicile has been resumed, or another 
has been acquired. 

14. The domicile of a minor follows the 
domicile of the parent from whom be derived 
his domicile of origin. 

Exception , — The domicile of a minor does not change with that of 
his parent, if the minor is married, or holds any office or employment 
in tne service of Her Majesty, or has set up, with the consent of the 
parent, in any distinct business. 

Domicile acquired by 15. By marriage a woman acquires the 
woman on marriage. domicile of her husband, if she bad not the 

same domicile before. 

Wife’s domicile during 16. The wife's domicile during the marriage 
marriage. follows the domicile of her husband. 

Exception , — The wife's domicile no longer follows that of her hus- 
band if they be separated by the sentence of a competent Court, or if 
the husband is undergoing a sentence of transportation. 

Ktnoi^s acquisition of new 17. Except in the cases above provided for, 
a person cannot during minority acquire a new 
domicile. 

18. An insane person cannot acquire a new domicile in any other 
Lunatic’s acquisition of way than by his domicile following the domicile 
of another person. 

19. If a man dies leaving moveable pro- 
perty in British India, in the absence of proof 
of any domicile elsewhere, succession to the 
property is regulated by the law of British 
India. 


now donioUe. 

flnooesiion to moveable 
poverty in British India, 
IQ ebsenoe of proof of do* 
nlspe ulsewbere. 


^ Bee^ ai to Oudlt, OoMetU of India, IStb Jnly 18S5, p. 613 ; as to BrittaH Bnrma» 
BHA JTttly 1865, 


M. 8 
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part III. 

Of CofiSAMaciKiTT. 

20, Kindrtd or consanguinity is the connexion or relation of per- 
j sons descended from the same stock or common 

K«d«aorca«anB«imty. 


21. Lineal consanguinity is that which subsists between two persons, 

T «— 1 006 of whom is descended in a direct line from 

Lu.«loo«ing«m.ty. ^ ^ 

grandfather, and great-grandfather, and so upwards in the direct ascend- 
ing line ; or between a man, his son, grandson, great-grandson, and so 
downwards in the direct descending line. 

Every generation constitutes a degree, either ascending or descend- 
ing. 

A man’s father is related to him in the first degree, and so likewise 
is bis son ; bis grandfather and grandson in the second degree ; bis great- 
grandfather and great-grandson in the third. 

22. Collateral consanguinity is that which subsists between two 

persons who are descended from the same stock 
or ancestor, but neither of whom is descended 


in a direct line from tho other. 

For the purpose of ascertaining in what degree of kindred any 
oollateral relative stands to a person deceased, it is proper to reckon 
upwards from the person deceased to the common stock, and then down- 
wards to the collateral relative, allowing a degree for each person, both 
ascending and descending. 

23. For the purpose of succession, there is no distinction between 
Ponons held for purpose thoso wbo are related to a person deceased 

of tuooession to be simiiarijr through his father, and those wbo are related to 
related to deoeaaed. through bis mother ; 

nor between those who are related to him by the full blood, and 
those who are related to him by the half-blood ; 

nor between those who were actually born in his life-time, and those 
who, at the date of his death, were only conceived in the womb, but who 
have been subsequently born alive. 

24. In the annexed table of kindred, the degrees are computed as 
Mode of oomputing do- far OS the sixib, and are marked by numeral 

grsos of kindred. figures. 

The person whose relatives are to be reckoned, and his cousin- 
german, or first cousin, are, as shown in the table, related in the fourth 
degree ; there being one degree of ascent to the father, and another to 
the common ancestor, the grandfather ; and from him one of descent to 
the uncle, and another to the cousin-german ; making in all four degrees, 

A grandson of the brother and a son of the uncle, i.e., a great- 
nephew and a cousin-german, are in equal degree, being each four de- 
gr^ removed. 

A grandson of a cousin-german is in the same degree as the graod- 
eon of a groat'Unclo, for they are both in the sixth degree of kindred. 
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PART IV. 

Or INTTSTACT. 

25. A man is considered to die intestate in respect of all pK^rty 
As to Wbot property de- of which he has not made a t^stamentaiy 

oeawd ooniidered to have disposition which is capable of taking eSeet. 
died intettato. 

IlluBtraiion$» 

(fi) A has left do will. He has died iotestate ia respect of the whole of his pro- 
perty. 

{h.) A has loft a will, whereby he has appointed B his executor ; but the will 
contains no other provisions. A has died intestate in respect of the mstribatioxr of 
liiH property. 

(c.) A has bequeathed his whole property for an illegal purpose. A has died 
intestate in respect of the distribution of his property. 

(f/.) A has bequeathed l.(X)0/. to B, and 1,0CM)Z. to the eldest son of C, and has 
matle no other betiueet ; and nas died leaving the sum of 2,000/. and no other pro- 
perty. C died before A without having ever had a son. A has died intestate in re- 
spect of the distribution of 1,000/. 

26. Such property devolves upon the wife or husbaud, or upon 
Devolution of such pro- those who are of the kindred of the deceased, 

periy. in the order and according to the rules herein 

prescribed. 

Explanation . — The widow is not entitled to the provision hereby 
made for her, if by a valid contract made before her marriage she has 
been excluded from her distributive share of her husband's estate. 

27. Where the intestate has left a widow, if he has also left 

Whorointortatoho. left ““y dcscendacta one-third of his pro- 

widow and linonl dosooud- porty shall belong to hiS widow, and the re- 
ants, or widow and kiudi^ maiuing two-thirds shall go to bis linealde- 
oDiy,or widow and no kin- eceudants, according to the rules herein con- 
tained. 

If he has left no lineal descendant, but has left persons who are of 
kindred to him, onc-half of his property shall belong to bis widow, and 
the other half shall go to those who are of kindred to him, in the order 
and according to the rules herein contained. 

If be has left none who are of kindred to him, the whole of his 
property shall belong to his widow. 

28. Where the intestate has left no widow, bis property shall go to 
Wboro intesiaie bns ie£t his lineal descendants or to those who are of 

wo widow, and where he kindred to him, not being lineal descendants 
baa lea wo kiudred, according to the rules herein contained ; and if 

ho has left none who are of kindred to him, it shall go to the Crown. 

PART V, 

Of thb Distbibution of an InnsTATs’s Pfiopsair, 

(a.) Whttre he hoe left lineal Descendants. 

88 . The rules for the distribution of the intestate property (after 
Buies of diarribaiion. deducting the widow's share, if has left a 
widow) amongst his lineal descendants are as 
follows 
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80. Where the intestate has left iramving him a chjU or ehildfen« 
When intattiaiie bai left hut no more remote lineal descendant through 

otiid or ohiidroo only. a deceased child, the property shall beloiijg to 
his sunri^in^ child, if there be only one, or slmll ho equally dimed 
among all his surviving children. 

81. Where the intestate has not left surviving him any child, but 
Where intestate has left has left a grandchild or grandchildren, and no 

no ohUd, but granOohiidor more remote descendant through a deceased 
grandohildreii. grandchild, the property shall belong to fats ^ 

surviving grandchild, if ^ere be only ope, or shall be equally divided ] 
among all his surviving grandchildren. 

Ulustrationt. 

{a) A has three children, and no more ; John, Mary, and Henry. They all die 
before the , father, John leaving two children, Marv three, and Henry four. After* 
wards A dies intestate, leaving those nine grandchildren and no descendant of any 
deceased grandchild. Each of his grandchildren shall have one-ninth. 

(6.) But if Henry has died leaving no child, then the whole is equally divided ‘ 
between the intestate’s five giandchildren, the children of John and Mary. 

(c.) A has two children, and no more ; John and Mary. John dies before hta 
ftither, leaving his wife pregnant. Then A dies, leaving Mary surviving him, and in 
due time a child of John is bom. A’a propety is to be equally divided oetween Mary 
and such posthumous child. 

82. In like manner the property shall go to the surviving lineal 
Where ioteatate has left descendants who are nearest in degree to the 

only great-grandohiMren or intestate, where they are all in the degree of 
remoter lineal desopndants. great-grandchildren to him, or are all in a more 
remote degree. 

83. If the intestate has left lineal descendants who do not all stand 
Where intestate leaves in the same degree of kindred to him, and the 

lineal descendants not all persons through whom the more remote are 

VO aim nau vaomo vuroua**^ . « i_ iT'i* 

Whom the more remote he divided into such a number of equal 
aMOMitwedMd. as may correspond with the namber of the 

lineal descendants of the intestate who either stood in the nearest 
d^ee of kindred to him at his decease, or, having been of the like> 
degree of kindred to him, died before him, leaving lineal descendants 
who snrvived him ; and 

one of sncb shares shall be allotted to each of the lineal descendants 
who stood, in the nearest degree of kindred to the intestate at bis 
decease; and 

' one of such shares shall be allotted in respect of each of saeh‘ 
deceased lineal descendants ; and 

the share allotted in respect of each of such deceased lineal <ksoend< 
ants shall belong to the surviving child or children or more rerooto 
lineal descen^nts, as the case may be ; such surviviog child or children 
or more remote lineal descendants always taking the share which his or 
their parent or parents would have been entitled to respectively i( such 
parent or. parents had.survived the intMtate. 



tsmix BU&JUBIOS ACT* 




«■ 


lUuiiraiimi, 

M A hti ttwe (AiUmv Jolm. M»w. and Hemy ; J<*n few 

dindna. VLmy dM, Iwinjr one, and Heniy akae ^ *!» 

of A one<third li allotted to Heniy, ono-thud to Jobn ■ feoi <duldni>, 

ntid the remaining third to Mw'e one ehUd. 

(6.) A left no ehild, hat left eight grandchildren, and two children of a deeeaeed 
The property ie divided into nine parte, one of which ic allotted to each 
^ndehild) and tM renuuning one*ninth is equally divided between the two great* 

*'*"^*A*^ three ehildren, John, Mary, and Henry. John dice leaving fonr 



to each of John’s three enrviving ohildien, and the remaining part is eqoaUy 
divided ^ween John’s two grandchildren. 


(b.) Whm Ou Inte^cOe hca Ufi no Ivnedl Ikaoendomta. 

84. Where an intestate has left no lineal descendants, the rales for 
Bales of dietribaUon the distribution of his property i&tteT deduct- 

where intestete hai left no iDg the Widow 8 share, if he bas left a widow) 

lineal deaoendaiits. are as follows 

Where infceatatd'a fhther 85* If intestate’s father be liying, he 
llTinge shall succeed to the property. 

86. If the intestate's father is dead, but the intestate's mother » 
Where inieataWs fatw there are also brothers or sisters of 

dfiad, but hit mother, bro- the intestate living, and there is no child living 
them, and aiitera liring. any deceased brother or sister, the mother 

aiid each living brother or sister shall succeed to the property in equal 
shares. 


IllwircUion. 


A dies intestate, anrviTsd by bis mother and two brothers of the foil blood, John 
and Henry, and a eieter Mary, who ie the daughter of his mother, bnt not of his father. 
The mother takes one-fourth, each brother takes one-fourth, and Maiy, the sister 
half-blood, takes one fourth. 


87. If the intestate's father is dead, but the intestate's mother is 
Wbm. iotottaW. ftiftw “d « «»y brother o* eieter, and the child 

dead.aadhisinotih6r,abro. .or children of any brother or sister who may 
tber meter, and ohiidren have died in the intestate’s lifetime, are also 
kjfother or UtriDg, then the mother and each living brother 
' or sister, and the living child or children of each 

deceased brother or sister, shall be entitled to the property in equal 
shares, such children (if more than one) taking in equal shares only the^ 
shares which their respective parents would have taken if Uving at the 
intestate’s death. 


il/sifniffon, 

A| the inteetats, leaves bis mother, hie brothers John and Hemj, and also one 
child of a deeeased sister Mary, and two children of George» a deoessea hrothw of the 
half-blood, who was the son ox his father, but not of b» mother. The mother takes 
die-lifthf Jokn and Heaiy eaoh take one-fiftb, the child of Maty takes one-£l^, sad' 
the two ehildren of Oeoige ^ide the xemaining <ms4fth between 
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88 If Aeintastate’sfetherMdeBd.but the intMtote’e « 

7! . , U»in«, and the brothers and sisters are all dead, 
bnt^l or an:r of them have Irft children 
diii&«a of ony deooMod survived the intestate, the mother and the child 
bratiMr or lister Uviug. . children of each deceased brother or sister 
diall be entitled to the property in equal sharer^ such chilihea (if more 
than one) taking in equal sWes only the sharre which their respective 
puents would Imve taken if living at the intestate s death. 

llluitration, 

A inliAKfcAtA. leaTAB HO brother or eister, but leaves bis mother and one child 
n» I mIJ^. and two ohfldren of a decsased brother Geoiwe. The 

child of Mary takei one-third, and the children of OeMrga 
divide the remaining one-third equally between them. 

. i. 1 . <•-«.», 89. If the intestate’s father is dead, but 

the intestate’s mother is leaving, and there is 
Bjad no brother^ nor eister^ neither brothery nor sistery nor cfaiid of any 
nor nephew. brother or sister of the intestate, the property 

shall belong to the mother. 

40 Where the intestate has left neither lineal descendant, hor 
on. . !.« 1.0 father nor mother, the property is divided eqnal- 

nJSS*u!^!*A^oS^t, ly between his brothers and sisters and the child 
nor father, nor mother, or children of Buch of them as may have died 
before him, such children (if more than one) taking in equal shares 
only the shares which their respective parents would have taken if liv- 
ing at the intestate’s death. 

41. If the intestate left neither lineal 
descendant, nor parent, nor brother, nor sister, 
his property shall be divided equally among 
those of his relatives who are in the nearest 
degree of kinded to him. 
llluitratuma. 


Where inteeiato hae left 
neither lineal desoendanty 
nor parenty nor brothoTy nor 
■ieter. 


(a.) A, the intestate, bas left a grandfather and a grandmother, and no other 
relative standing in the same or a nearer degree of kindred to him. They, being 
in the second degree, will be entitled to the property in equal shares, exclusive of any 
uncle or aunt of the intestate, uncles and aunts being only in tlie third degree. 

(6.) A, the intestate, has left a great-grandfather, or great-grandmother, and 
uncles and aunts, and no other relative standing in the same or a nearer degree ol 
kindred to him. All of these, being in the third degree, shall take equal shares, 

(c.) A, the intestate, left a great-grandfather, and uncle, and a nephew, but no 
relative standing in a nearer degiee of kindred to him. Ail of these, being in the 
third degree, shwl take equal shares. . , . 

{d,) Ten obildren of one brother or sister of the intestate, and one child of 
Another brother or sister of the intestate, oonstitnte the class of relatives of the neaieft 
degree of kindred to him. They shall each take one-eleventh of the property. 

42. Where a distributive share iu the property of a person who has 
Ohiidren’i idTinoemente died intestate shall be claimed by a child, or 
|iot btoo,^ isto hotdipot. any descendant of a child, of such person, no 
money or othw property which the intestate may, during his life, have 
pmd, given, or settled to, for the advaucemeot of, the child by whom 
or by whose desceodant thh claim is made, shall be taken ioto" aepount 
in esitmating 8a<^ distributive share. 
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PART VI. 

Of tbs Effect of MABRuas akb ]MLkBmAOS*SEfmE«tsi^ 

ON Propebtt. 

43. The husband surviving his wife has the same rights in respect 
Eights af widower and ^ of her property, if she die intestate, as the 

wUbw respeotireiy. widow has IQ respect of her husband’s property 

if he die intestate. 

44. If a person whose domicile is not in British India marries ia 
Sifoot of marriage he- British India a person whose domicile is in 

tween person domioiied, and British India, neither party acquires by the 
one noidomioUedin British marriage any rights in respect of any property 
of the other party not comprised in a settle- 
ment made previous to the marriage, which he or she would not acquire 
thereby if both wero domiciled in British India at the time of the mar- 
riage. 

45. The property of a minor may be settled in contemplation of 
Settlomentofndnor'spro- TOarriage, provided the settlement be made by 

perty in oontempiation of the minor with the approbation of the minor^ 
marriftgo. father, or, if he be dead or absent from British 

India, with the approbation of the High Court. 

PART VII.* 

Of Wills and Codicils. 

Porsons capable of msk- 48. Every person of sound mind and not 
ing wills. a miuor may dispose of his property by will. 

Explanation 1. — A married woman may dispose by will of any 
property which she could alienate by her own act during her life. 

Explanation 2. — Persons who are deaf, or dumb, or blind, are not 
thereby incapacitated for making a will if they are able to know what 
they do by it, 

^ Explanation 3. — One who is ordinarily insane may make a will 
during an interval in which he is of sound mind. 

Explanation 4. — No person can make a will while he is in such a 
state of mind, whether arising from drunkenness, or from illness, or from 
any other cause, that he does not know what he is doing. 

Jllustrationi, 

(a.) A can perceive what is going on in his immediate neighbourhood, and can 
ifedwer familiar questions, but has not a competent understanding as to the nature 
of his property, or the persons who are of kindred to him, or in whose favour it 
would t»e proper that he should make his will. A cannot make a valid will. 

(A) A ereoutm an instrument purporting io be his will, but he does not understand 
the nature of the instrument nor the effect ox its provisions. This instmmeat isnota 
valid will. 

(c.) A, being very feeble and debilitated, bnt capable of esercietng a judgment as to 
the proper mode of disposing of his property, makes o wBI. This Is a valm will. 


^ Of this Pari, seoiiotis, 4d, 48, and 49, extend to the wills of Hindus, Jainas, Skih% 
and Buddhists in the Lower f^rinoes and the towas oi Madras and Bmahiw.— Ast 
Ko. XXX. of 1870. ^ 
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47. A father, whatever his age may be, may^ 
Testamentaiy goardiaii* j^y appoint a ^ardiaa or guardians for his 

child duriug minority. 

48. A will or any part of a will, the making of which has been 
Win obtained by fraud, Caused by fraud or coercion, or by such impor- 

ooeroion, or importanity, tiinity as takes away the free agency of the 
testator, is void. 

Ulusfrations, 

(a.) A falsely and knowingly represents to the testator that the testator’s only 
child is dead, or that he has done some nndntiful act, and thereby induces the testator 
to make a will in his (A'e) favour; such will has been obtained by fraud, and is invalid* 

(b.) A by fraud and deception prevails upon the testator to bequeath a legacy to 
him. The bequest is void. 

(c.) A, being a prisoner by lawful authority, makes his will. The will is not ia« 
valid by reason of the imprisonment. 

(d,) A threatens to shoot B, or to born his house, or to cause him to be arresteil 
on a criminal charge, unless he makes a bequest in favour of C. B in consequence 
makes a bequest in favour of 0. The bequest is void, the making of it having been 
caused by coercion. 

(e.) A being of sufficient intellect, if undisturbed by the inilaence of others, to 
make a will, yet being so much under the control of B that he is not a free agent, 
makes a will dictated by B. It appears that he would not have executed the will but 
for fear of B. The will is invalid. 

(/.) A, being in so feeble a state of health as to he unable to resist importunity, 
is pressed by B to make a will of a certain purport, and does so merely to purchase 
peace, and in submission to B. The will is invalid. 

(p.) A being in such a state of health as to be capable of exercising his own judg- 
ment and volition, B uses urgent intercession and persuasion with him to induce him 
to make a will of a certain purport. A, in oonsoqitenco of the intercession and per- 
suasioif, but in the free exercise of his judgment and volition, makes his will in the 
manner I'ecommended by B. The will is not rendered invalid by the intercession and 
persuasion of B. 

(h.) A, with a view to obtaining a legacy from B, pays him attention, and flatters 
him, and thereby produces in him a capricious partiality to A. B, in consequence of 
such attention and flattery, makes his will, by which he leaves a legacy to A. The 
bequest is not rendered invalid by the attention and flattery of A. 

49. A will is liable to be revoked or altered by the maker of it at 
Will may be revoked or any time when he is competeut to dispose of bis 

altered. property by will. 

PART VIII.* 

Of the Execution op llNPRiviLEaBD Wills. 

50. Every testator, not being a soldier employed in an expedition 
Exeontionofnnprivilegod or engaged in actual warfare, or a mariner at 

wills. sea, must execute his will according to the 

following rules 

-^The testator shall sign or shall affix his mark to the will, 
or it shall be signed by some other person in his presence and by his 
direction, 

* This part extends to the wills of Hindds, Ao., in the Lower Pravinooi and the 
towns of Madras and Bombay. 
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S^ond , — signature or nVark of the testator, or the signature 
«ol the Iverson signing for him, shall be so placed that it shall appear 
that it was intended thereby to give efiect to the writing as a will. 

Third . — The will shall be attested by two or more witnesses^ each 
of whom must have seen the testator sign or affix the mark to the will, 
or have seen some otl>er person sign the will in the presence and by the 
direction of the testator, or have received from the testator a personal 
acknowledgment of his signature or mark, or of the signature of such 
other (terson; and each of the witnesses must sign the will in the 
presence of the testator,* but it shall not be necessary that more than 
one witness be present at the same time, and no particular form of 
attestation shall be necessary. 

51. If a testator, in a wilt or codicil duly attested, refers to any 
Iimrporatiott of papara other document than actually written, as ex« 
by refonmoo. pressing any part of his intentions, such docu- 

ment shall be considered as forming a part of the will or codicil in 
which it is referred to. 


PAET IX. 


Of Pkivilegisd Wills, 

62. Any soldier being employed in an expedition, or engaged in 
FriTiiegod will. actual warfare, or any mariner being at sea, 

may, if he has completed the age of eighteen 
^ears, dispose of his property by a will made as is mentioned in the 
ifty-third section. 

Such wills are called privileged wills. 

niu$trajtion$. 


4a.) A, the enrgeon of a regiment, ie aotunlly employed in an expedition. He is 
a soldier actually employed in an expedition, and can make a privileged will 

(ft.J A IS at sea in a lueroliaut-ahip, of which he is the purser. He is a mariner, 
and, being at sea, can make a privileged will 

(c.) A, a soldier serving in the field against insurgents, is a soldier engaged in 
aotaat warfai'e, and as such ean make a privileged will 

4* * msnner of a ship iu the course of a voyage, is temporarily on shore 
While she IS lying in harbour. He is, in the sense of the words used in this claiise, 
a mariner at sea, and can make a privileged will 

(e.) A, an i^iniral who ^inmands a naval force, but who lives on shore, and only 
oooasionally goes on board his ship, is not considei*^ as at sea, and cannot make a 
privileged will 

(/) A, a mariner serving on a military expedition, bat not being at sea, is oon* 
mdered as a soldier, and can make a privileged will. 


3£ode of making, and 
mlee fbr exeontuig, privi- 
kgad wills. 


63. Privileged wills may be iu writing, 
or may be made by word of mouth. 


The execution of them shall be governed by the following rules 

The will may be written wholly by the testator, With his 
own hand. In such case it need not bo signed uor attested. 

^cond , — It ‘ may be written wholly or in part by another pefson, 
and signed by the testator. In such case it need not be attested. 


• s N. w, P. V. 
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[f t]»e iiieirtimfQt put'portfiiig io be a* wiH le wtiUen i!»holly 
or itt part bj anatlier ^raion^ aa<l is oot signed by lijh^ testatpr^ it eb#a 
be eoDsidesed te be ms wili» if it be ebowti <that it was writteo by ihe^ 
testator’s diiecttens^ or tbat be reoogyised it as bis will 

If it appear on the bee of the insirjrumeot that tfie execution of ii 
in the manner iuteoded by him was not oonifdeted, tbeinstrameniisheJI 
not, b^ rea^ pf that circumstance, be invalit^ provided that his non- 
execution Cii it can be reasonably ascribed to some cause other than tlm 
abaudenment of the testaraentaiy intentious expressed in the instru^ 
inent. 

Fourth , — If the soldier or mariner shall have written instructions 
for the preparation of his wilt, but shall have died before k coa9d be 
prepared and executed, such instructions shall be considered to conifti- 
tute bis will 

Fifth , — the soldier or mariner shall, in the presence of two 
witnesses, have given verbal instructions for the preparation of bis wilf^ 
and they ehall have been reduced into writing in his lifetime, but he 
shall have died before the instrument could be prepared and executed^ 
such instructions shall be cotisidered to constitute his will, although 
they may not have been reduced into writing in bis presence, nor read 
over to him. 

Sixth . — Such soldier or mariner as aforesaid may make a will by 
word of mouth by declaring his intentions before two witnesses present 
at the same time* 

. Seventh , — A will made by word of mouth shall be null at the 
expiration of one month after the testator ehall have ceased to be 
entitled to make a privileged will 

PART X. 

Or THR Attestation, Revocation, Alteration, ano Revival 

or WiUA 

54. A will shai] not be considered as insufficiently attested by reason 
BffoofcofgifttoatteiUng of any benefit thereby giveo, Cither by way of 
witueM. bequest or by way of appointnient, to any 

person attesting it, or to his or her wife or husband ; 

but the bluest or appoiutment shall be void so far as concerns the 
person so attesting, or the wife or husband pf such person, or any person 
claiming under either of them. 

Explanation , — A legatee under a will does not lose bis legacy by 
ntlestmg a codicil which confirms the will 

65. Ho person^ by reason pf interest in, or of hts being an executor 
Witness not disqaaiifted A wiU, IS diSqualffied Es a Witness to prove 

interest or by beii^ese* the executicNi qf Ahs will or to pTOVC the validity 
or invalidity thereof.^ 

A nis secSte, SM»d secM<ms 57-^ <iioth loeliiiHre), 

Aa, hi tbs Lower fVoviiioss and in the towns of Hadtise end ZOl, et 

1870 . 
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66. Eveiy will sliaU be revoked by the memage of the maker. 
B<mxwti(Htor wUlbf tae- except » will made in exercise of a poff e^ 

tftWi nuirriiga appointmeot, wlien the property over wbicti wie 

power of appointmeot U exercised would not, in default of such appoint- 
ment, pass to his or her executor or administrator, or to the ]^rson 
entitled in case of intestacy. 

Explanation , — Where a man is invested with power to determine 
Power of appointment the disposition of property of which he is not 
defined. the owner, be is said to have power to appoint 

such property. ^ 

67. No unprivileged will or codicil, nor any part thereof, shall be 
BerocatioD of nnpririlog^ revoked otherwise than by marriage, or by 

•d will or oodioil. another will or codicil, or by some writing de- 

claring an intention to revoke the same, and executed in the manner in 
which an unprivileged will is hereinbefore required to be executed, or 
by the burning, tearing, or otherwise destroying the same by the testator 
or by some person in his presence and by his direction, with the inten- 
tion of revoking the same. 

IlluatrationB, 


(a,) A has mode an unprivilep^ed will ; afterwards A makes another unprivileged 
will which niirports to revoke the first. This is a revocation. 

(h.) A has made an iinprivile^d will. Afterwards, A, being entitled to make a 
privileged will, makes a pnvilegea will, wliich purports to revoke his unprivileged 
will. This is a revocation. 

68. No obliteration, interlineation, or other alteration made in any 
Effect of obliteration, in- Unprivileged will after the execution thereof^ 

torlineation, or aUeraiion shall have any effect, except 80 far as the words 
In unprivilogod will. meaning of the will shall have been thereby 

rendered illegible or undiscernible, unless such alteration shall be exe- 
cuted in like manner as hereinbefore is required for the execution of the 
will 5 i»ve that the will, as so altered, shall be deemed to be duly exe- 
cuted if the signature of the testator and the subscription of the wit- 
nesses bo made in the margin or on some other part of the will opposite 
or near to such alteration, or at the foot or end of or opposite to a 
memorandum referring to such alteration, and written at the end or 
some other part of the will. 

69. A privileged will or codicil may be revoked by the testator, by 
Bcvooaticn of privileged an unprivileged will or codicil, or by any act 

will or oodicil expressing an intention to revoke it, and accom- 

panied with such formalities as would be sufficient to give validity to a 
privileged will, or by the burning, tearing, or otherwise destroying the 
same by the testa^r, or by some person in his presence and by his 
direction, with the intention of revoking the same. 

Explanation, — In oi^er to the revocation of a privileged will or 
codidl by an acoomj^nied with such formalities as would be sufficient 
to give validity to a privileged will, it is not necessary that the testator 
fdiould, at the time of doing that act, be in a situation which entitles 
him to mtdie a privileged will. 
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to. No unprivileged will or oodicil, nor any part thereof, which 
BeTivai of onpnviloged shall be III atiy tnanriet revoked, shall be revived 
otherwise than by the re-execution thereof, or 
by a codicil executed in manner hereiubeibre required, and showing 
an intention to revive the same ; 

and when any will or codicil which shall be partly revoked, and 
Bxfcenfcof revival of will afterwards wholly revoked, shall be revived, 
or oodioil partly revoked such revival shall not extend to so much there- 
voke^^*^^**^ ^ shall have been revoked before the revo- 

# cation of the whole thereof, unless an iuteniioa 

to the contrary shall be shown by the will or codicil. 


PART XL 


Of the Constkuction of Wills* 


61. It is not necessary that any technical words or terms of art 

Wording of will. ^ WOld- 


ing shall 
testator can be known therefrom. 


be such that the intentions of the 


62. For the purpose of determining questions as to what person 
Enquiries to determine OF what property is denoted by any words used 
qnefltions as to objeot or in a will, a Court miist enquire into every 
•abject of will. material fact relating to the persons who claim 

to be interested under such will, the property which is claimed as the 
subject of disposition, the circumstances of the testator and of his family, 
and into every fact a knowledge of which may conduce to the right 
application of the words which the testator has used. 

UlustratiovtB, 


(a.) A, by his will, beqaeaths 1,000 mpoes to his eldest son.f or to his youngewk 
grandchild, or to his cousin Mary. A Coart may make inquiry in order to ascertaia 
to what person the description in the will applies. 

(J.) A, by his will, leaves to B “ his estate called Black Acre.” It may be neoes* 
aary to take evidence in order to ascertain what is the snbject-matter of the bequest ; 
that is to say, what estate of the testator’s is called Black Acre. 

(c.) A, by his will, leavea to B **tbe estate which he purchased of C.** It may 
be necessary to take evidence in order to aaoertain what estate the testator purchased 
of 0. 


63, Where the words used iu the will to designate or describe a 
X^nomer or misdesorip* legatee, or a class of legatees, sufficiently show 
tion of oh^ot. what is meant, an error in the name or descrip- 

tion sbali not prevent the legacy from taking effect. 

A mistake in the name of a legatee may be corrected by a descrip- 
tion of him, aud a mistake in the description of a legatee may be cor- 
rected by the name. 


* Of this part, sections 61—77 (both inolusive) apply to the wills of Hindd#. Ac., la 
the Lower Frovlncee and in the towns of Madras and Bombay. — ^Aot XXI. of 1870, 

t See Act XXX, of 1670, e. 6, 
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/n,) th« of hU 

Hie te4iiior hi m only brother, iiAfn«d John, erho hoe no eon named Thomaii, but 
hae * oeeoiia $on whose name is William. William shall harp the l^acy. ^ „ 

(h.) A, bequeaths a lesfaoy** to Tliiimas, the seooiid soti of hta hrotner John. 
The testator an only brother, named John, whose first eon is named Thomai, 
and whose seeond son ts named William. Thomas shall hare the legacy. 

(e.) The testator bequeaths his i>roperty “ to A pnd B. the legitimate children* 
of CV C has no legitimate ohild, but has two illegitimate children, A and B. The 
bluest h) A and B takes effect, although they are illegitimate. 

(d.) The testator gives his residuary estate to be dirided among " bia seren 
children,'** au^ proceeding to enumerate them, mentions six iiames only. This 
omission shall not prevent the seventh child from taking a share with the others. 

(e.) The testator, having six grandchildren,* makes a bequest to bis six grand- 
^diildren, and, proceeding to mention them by their Christian names, mentions one 
twice over, omitting another altogether. The one whose name is not mentioned shall 
take a share with the others. 

(/.) The testator bequeaths “ 1,00() rupees to each of the three children* of A.** 
At the date of the wiH. A has four children. Each of these four children shall, if 
he survives the testator, receive a legacy of 1,000 rupees. 

64. Where any word material to the full expression of the meaning 
Whmi words may bo sup* has beeu omitted, it may be supplied by the 
plied. context. 

Illustration, 

The testator gives a legacy of ** five hundred'* to his daughter A, and a legacy 
ol ** five hundred rupees" to his daughter B. A shall take a legacy of five hundred 
rupees. 

66. If the thing which the testator intended to bequeath can be 
Bcjeotion of erroneous parti* sufficiently identified from the description of 
oniart in description of sab* it given in the will, but some parts of the 

^ ^ ^ description do not apply, such parts of the 

desciiption shall be rejected as erroneous, and the bequest shall take 
effect. * 

Tllustratkmi, 


(a,) A bequeaths to B “ his marsh-lands lying in L, and in the occupation of X.*' 
The testator had marsh- lands lying in L, but had no marsh-lauds in the occupation 
of X. The words ** in the oocupatioti of K" shall be rejected as erroneous, and the 
marsh -lauds of the testator lying in L shall pass by the bequest. 

(A.) The testator bequeaths to A ** his zaminddri of Ramptir." FTe had an estate 
at Rdmpur, but it was a tdlnq, and not a zamindAri. The tiluq passes by this bequest 

66. If the will mentions several circumstances as descriptive of 
When Mrt of description tlie thing which the testator intends to ibe- 
may not be rejected as er- queath, ami there is any property of his in re- 
spect of which all those circumstances exist, the 
bequest shall be considered as limited to such property, and it aball not 
be lawful to reject any part of the description as erroneous, because the 
testator had ether property to which such part of the description does 
not apply. 

jkcmanafion.*---In jiidring whether a case falls within the mean* 
ing of this section, any woras which would be liable to rejection under 
the sixty-fifth section are to be considered as struck out of the wilL 


• 8m Act XXI. of 1870, #. S. 
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(tt.) k beq^ttestlw to B ** tii« lying in I 4 and in th# oe(n^»«tlOll 

Tho tesUtor hiid morah4aiid$ lying in It, ioma ol wbio]i wrara in tilt oo(ni|»ai|o«i of, X 
and some not in the ooonpation of X. The heqoeet eh^l he eoiietdeied m iioaited to 
each of the teetatoi^s mareh-lande lying in ti as were in the oooopation ol X* 

(h.) A bequeaths to B *• his marsh-lands lying in L, and in the oooupatioa of a, 
eomprisiing 1,000 bighio of lands.” The trtidator had marsh^lands tyi^ in L« some of 
which were in the occupation of X, and some not in the oeeupatiun o£ a. The meaeaie* 
ment is wholly inapplicable to the marsh-lands of either class, or to the whole taken 
together. The measurement shall be oonttdered as struck out of the will, and snob of 
the testator's marah*lauds lying iu L as were in the oooupation of X shall alone pass 
by the bequest. 

67. Where the words of the will are unambiguous, but it is found 
Bjctrinsio ovidenoe admis- by extrinsic evidence that they admit of appli- 
sibie in ease of latent am- cations, 0116 only of which oau have been in* 
tended by the testator, extrinsic evidence may 
be taken to show which of these applioatious was intended, 

Illu8tratims» 

(a ) A man, having two oouslus of the name of Mary, bequeaths a sum of money 
to ** his cousin Mary." It appears that there are two pi^rsons, e,ioh answering the 
descriptiou in the will. That desctiption, therefore, admits of two applications, only 
one ot which can have been intended by the testator, fividenoe is admissible to show 
which of the two applications was intended. 

(6.) A, by his will, leaves to B " his estate called SulUnpur Ehurd.” It turns 
t»nt that he bad two estates called Sultdnpur Khnrd. Evidence is admissible to show 
which estate was intended. 

Extriuaio evidence inad- ®8. Where there is an ambiguity or deft- 

mUsibio in oases of patent cicDcy ou the face of tho wil!, no extrinsic evi- 
arabiguity or defloiouoy. deuce as to the iuteutious of the testator ahall 
be admitted, 

IlluBtrcUians. 

(a.) A man has an aunt Caroline and a oousin Mary, and has no aunt of the name 
of Miiiy. By his will he bequeaths 1,(K)0 rupees to " bis aunt Caroline" and 1,000 
rupees “to his cousin Mary," and afterwards Doqueaths 2,000 rupees to ** his hefoiy* 
nuMiiioned aunt Mary." There is no person to whom the description given in the will 
ca .11 apply, aud evidence is not admissible to show wbu was meant by “ bis before* 
montioned aunt Mary." The bequest is therefore void for uncertainty under the 
eeveifty-sixth section. 

( 0 .) A bequeaths 1,000 rupees to , leaving a Mank for the name of the 

legatee. Evidence is not admissible to show what nams the testator intended to insert* 

(c.) A bequeaths to B rupees, or ** his estate of Evidenoe is not 

admissible to show what sum or what estate the testator intended to insert. 

69. The meauiog of atiy dause io a will ia to be collected from the 
Moaning of oiauso to bo entire iustrumeut, and all its parts are to be 
ooUeotod from entire wiiL construed with reference to each other ; and tor 
this purpose a codicil is to be considered as part of the will. 

lUuitratmiB, 

(d.) The testator gives to B a specific fund or property at the death of A, and by 
a subsequent clause gives the whole of his property to A. The efi^t of the several 
clauses taken together is to vest the specific fund or property in A for life, and after 
bis decease in B ; it appearing from the bequest to B that the testator meant to use, in 
a restricted sense, the words in which be describes what be gives to A. 

(6.) Where a testatoff having an estate, one part of which is called Black Acre, 
bequeaths the Whole of hit estate to A, and to another part ‘ of his will Wueatbs 
Black Acre to B, the latter bequest is to be read as an eaceptiotf out ol the first, as if 
he had said, ** I give Black Acte to B, and idl the rest of my estate to A.” 
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70. Ckneral words may be understood in a restricted sense where it 
When word* n««y be m». «ay *>e collected from the will th^ the tesUtor 
d«rittood{ii retitrioted 80 IIIIO, meant to iise them in a restriotea sense; and 
and whan in aaote wider words may be Understood in a wider sense 
than usual. which they Usually bear, where it 

may be collected from the other words of the will that the testator 
meant to use them in such wider sense. 

Hlvstrationi^ 


(a.) A testator gives to A " his farm in the oooapation of B/* and to C ** all his 
marsh-isods in L.'* Part of the farm in the ottcupation of B consists of marsh-lands 
in L, and the testator also has other marsh-lands in L. The general words, **all his 
marsii-lands in L/* are restricted by the gift to A. A takes the whole of the farm in 
the ocetipatios of B, iuolnding that portion of the farm which consists of marsh* 
lauds in L. 

(6.) The testator (a sailor on ship-hoard) bequeathed to his mother his gold ring, 
bnttfMis, and chest of clothes, and to his friend A (a ship-mate) his red box, clasp-knim, 
aud all things not lie fore bequeathed. The testator *8 share in a house does not pass 
to A mider this bequest. 

(c ) A, by his will, bequeathed to B all his h msehold-fnrntture, plate, linen, china 
books, pictures, aud all other goods of whatever kind ; and afterwards bequeathed to B 
a specified part of his property. Under the first bequest, B is entitled only to such 
articles of the testator's as are of the same nature with the articles therein enn* 
morated. 

71. Where a clause is susceptible of two meanings, according to 
Which of two possible One of wiiich it has some effect, and according 
aoastraotious preferred, to the other it can have none, the former is to 
be preferred. 

Ko i>»rt if It 72. No part of a will is to be rejected as 

can be reasonably oou- destitute of meaning if it is possible to put a 
•trued, reasonable construction upon it. 

7S. If the same words occur in different parts of the same will 
Interpretation of words l^^ey must bo taken to have l)een used every- 
repeated iu different parts where in the same sense, unless there appears 
an intention to the contrary, 

TestaWs inteution to 74. The intention of the testator is not to 
be elibctaated «• ibr m be set aside because it cannot take effect to the 
full extent, but effect is to be given to it as 
£ar as possible. 

2llu$tratwiu 

The testator, by a will made on his death-bed, bequeathed all his property to C D 
fcr life, and after his deoeaee to a certain hospital. The intention of the testator cad* 
not take effect to its . full extent, because the gift to the hospital is void under the 
bundrcd and fifth section, but it shall take effect so far as regards the giH to 0 D. 

75. Where two clauses or gifts in a will are irreconcilable, so that 
The last of two inoon. they cannot possibly stand together^ the last 
iisleat daueee prevaila oliail prevail, 

HUudfaHmi* 

(a.) The testator, by the first clause of hie will, leavee his estate of lUumoagar 
**,to A«** and, by the laet olauoe of his wUI, leaves it ** to B and not to A.** B emiB 
have ih 
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, (6.) If a matt at the commanoomeBt cff hit will gives his house to A,andiit tho 

^ose of it directs that his house shal] be sold and tlie proceeds invested for the 
benefit of B, tlie letter disposition shall prevail. 

Will or be<|nest void for 76. A will or bequcst not expressive of any 
nnoortaint^. definite intention is void for uncertainty. 

Illuitration, 

If a testator says^ “ I bequeath goods to A or, ** 1 bequeath to A or, “ I 
leave to A all the goods mentioned in a schedule,*'* and no schedule is found ; or, I 
bequeath * money,* * wheat,* * oil,’ ** or the like, without saying how much, this is void. 

77. The description, contained in a will, of property, the subject of 

Words desoribing subject »baU, unless a contrary intention appear 

refer to property answoriiig by the will, be deemed to refer to and comprise 
des^ption at testator’s ^be pro{^rty answering that description at the 
^ * death of the testator. 

78. Unless a contrary intention shall appear by the will, a bequest 
Power of appointment l^be estate of the testator shall be construed 

executed by general be« tO include any property which he may have 
power to appoint by will to any object he may 
think proper, and shall operate as an execution of such power ; 

and a bequest of property described in a general manner shall be 
construed to include any property to which such description may ex- 
tend, which he may have power to appoint by will to any object he may 
think proper, and shall operate as an execution of such power. 

79. Where property is bequeathed to or for the benefit of such of 
Implied gift to objects of Certain objects as a specified person shall ap- 

power in defbuit of ap- point, or for the benefit of certain objects in 
pointment, proportions as a specified person shall ap- 

point ; and the will does not provide for the event of no appointment 
being made ; if the power given by the will be not exercised, the pro- 
perty belongs to all the objects of the power in equal shares. 

Illustration, 

Aj by his will, bequeaths a fund to his wife for her life, and directs that at her 
death it shall be divided anmog his children in such proportions as slic slmll appoint. 
Tha widow dies witliout having made any uppointiiient. The fund shall be Jivided 
equally aiiiung the children. 

80. Where a bequest is made to the ** heirs/* or ** right heirs/* or 
Bequest to “ heirs,” Ac., relations,” or ** nearest relations,” or ” family/' 

of partt^lar person with- or “ kindred/' or ** nearest of kin/' or “ next-of- 
ottt qualifyiog temuk j^ju q£ ^ particular person, without any quali- 

fying terms, and the class so designated forms the direct and indepen- 
dent object of the bequest, the property bequeathed shall be distributed 
as u it bad belonged to such person, and he had died intestate in re- 
spect of it, leaving assets for the payment of his debts independently 
of such property. 

Illustrations, 

A A property ” to his own nearest relations.*" The property goes 

to those woo would be entitled to it if A had died intestate, kaving assets for the 
payment of bis debts iodepcndeLily of Such property. 


M. 10 
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(ft.) A begneatlifl 10.000 rupees B for his life, and after the deatli of B, to 
bis own right heirs/* The lega^ after B*8 death belongs to those wlio w'^ouhl be 
entitled to it if it had fonnea pert of A’s unbegneatbed property. 

(e.l A leaves his property to B ; but if B dies before hira, to B’s nert-of-kin ; 
B dies before A ; the property devolves as if it had belonged to B, and he bad died 
Intestate, leaving assets for the payment of his debts independently of snob property; 

(d.) A leaves 10,000 rupees to B for his lif^ and after his decease, to the heirs 
of C/* The legacy goes as if it had belonged to 0, and he had died intestate, leav- 
ing assets for the payment of his debts independently of the legacy. 

81. Where a bequest is made to the representatives,” or " legal 
Beqnsst to “ reprosenta. representatives,” or " personal representatives,” 

tivas/’ Ao., of particular or " executors or administrators” of a particular 
person, and the class so designated forms the 
direct and independent object of the bequest, the property bequeathed 
shall be distributed as if it had belonged to such person, and he bad 
died intestate in respect of it. 

Illustration, 

A bequest is made to the legal representatives** of A. A has died intestate and 
insolvent. B is his administrator. B is entitled to receive the legacy, and shall ap- 
ply it in the iirst place to the dischargo of such paH of A*m debts us may remain un- 
paid : if there be any surplus, B shall pay it to those persons who at A*8 death 
would have been entitled to receive any property of A’s which might remain after 
payment of Ids debts, or to the rcpreBcntativcs of such persons. 

82. Where property is bequeathed to any person, he is entitled to 
Bequest without words of the whole interest of the testator therein, unless 

limitation. it appears from the will that only a restricted 

interest was intended for him.* 

83. Where property is bequeathed to a person, with a bequest in 

Bequest in edtemativo. alternative to another person or to a class 

of persons ; if a contrary intention does not ap- 
pear by the will, the legatee first named shall be entitled to the legacy, 
af he 1^ alive at the time when it takes effect ; but if he be then u^ead, 
the person or class of persons named in the second branch of the alter- 
native shall take the legacy. 

Illustrations, 

(a.) A bequest is made to A or to B. A survives the testator. B takes fioUung. 

(6.) A bequest is made to A or to B. A dies after the date of the will, and 
before the testator, Tlie legacy goes to B. 

(e.) A bequest is made to A or to B. A is dead at the date of the will. The 
legacy goes to B. 

(d.) Property is bequeathed to A or his heirs. A survives the testator. A takes 
ihe property absohitely. 

(s.) Property is beiiueathed to A or his nearest of kin. A dies in the lifetime of 
the testator. Upon the death of the testator, the bequest to A’s nearest of kin takes 
effect. 

(/.> Profi|erty Is bequeathed to A for life, and after his death to B or his heirs. 
A ana B survive the testator. B dies in A’s lifetime. Upon A’s death the. bequest 
to the heirs of B takes effect 

(g,) Property is bequeathed to A for life, and after bis death to B or hts heirs. 
B dies in the testator’s lifetime. A survives the testator. Upon A’e death the be- 
quest to the heirs of B takes effect 



* This iiotkm,aiid seotioiis 88 and 85, app^ to the wills of Hindds, ko.^ in thq,. 
Lower Pnwiiioee and in the towns of ICodras ana BomlMiy.--'Aot XXL of 1^0. 
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84 . Where ^{mty k beqtieartilfee^ to a persooi and words are add^ 
SAM of wMt aesorib. ©d which describe a class of persons, but do 
iagaolaii addod tobeqneet not denote them as direct objects of a distinct 
to a porson. and independent gift, snch person is entitled to 

the whole interest of the testator therein, unless a oontraj*y intention 
appears by the will. ' 

lUmtratiom, 


(a,) A bequest is made — 

to A and his children^ 

to A and liis children by his present wife, 

to A and hie hoirs, 

to A and tJie heirs of his body, 

to A and the heirs male of his body. 

to A and the heirs female of his body, 

to A and his issue, 

to A and his family, 

to A and his descendants, 

to A and liis representatives, 

to A and his personal representatives, 

to A, his executors, and administrators. 

In each of these cases, A takes the whole interest which the testator had in the 
property. 

(b>) A bequest is made to A and his brothers. A and bis brothers are jointly 
entitled to tlie legacy. 

(c.) A bequest is made to A for life, and after liis death to his issuo. At tho 
death of A the property belongs in equal shares to all persons who shall then answer 
tiie description of issue of A. 

86. Where a bequest is made to a class of persons under a general 
Bequest to olasa of per- description Only, no one to whom the words of 
sons under geaenJ dosorip- the description are not in their ordinary sense 
tion only. • applicable shall take the legacy, 


^ ^ 86. The word ** children^' in a will applies 

Construe ion o terms. lineal descendants in the first degree ; 

the word ** grandchildren" applies only to lineal descendants in the 
second degree of the person whoso ** children" or grandchildren " are 
spoken of ; 

the words " nephews " and " nieces " apply only to children of bro- 
thers or sisters ; 

the words “ cousins,” or “ first cousins," or “ cousins-german," apply 
only to children of brothers or of sisters of the father or mother of the 
person whose “ qousins ," or ** first cousins," or cousins-german," are 
spoken of ; 

the words ** first cousins once removed " apply only children of 
cousins-german, or to cousins-german of a parent of the person whose 
first cousins once removed " are spoken of ; 

the words second cousins" apply only to grandchildren of brothers 
or of sisters of the grandfather or grandmother of the person whose 
secmid cousins " are spoken of ; 

tlte words ** issue " and ** descendants " apply to all lineal descend- 
ants whatever of the person whose ** issue " or descendants " are 
spoken of. ' 

Words expressive of collateral relationship apply alike to r^la^ ves 
* of fnU and of half blood, 
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All irords expressivo of relationsbip apply to a <^d ia tiie w<Hnb 
arbo ia afterwanla bom alive. 

87. In the absence of any intimation to the contrary in the urilh 

word which expresses relationship, is to be un- 
mitte reiativefl, or, fatUog derstood as denoting only a legitimate relative, 
•ooh, reiativei reputed logi- or where there is 00 such legitimate relative, 
a person who has acquired, at the date of the 
will, the reputation of being such relative. 


llluitrations, 

(a.) A, having throe children, B, C, and D, of whom B and C are lej^timate, and 
P i« illogitiniatc, leaves his property to be equally divided among “ bis cliiidren/^ The 
property Iwdongs to B and C in equal shares, to the exclusion of D. 

(6.) A, having a niece of illegitimate birth, who has acquired the reputation of 
being his niece, and having no legitimate niece, bequeaths a sum of money to bis 
niece, Tlio illegitimate niece is entitled to the legacy. 

(c.) A, having iit his will enuinorated his children, and named ns one of them B, 
who ia illegitimate, leaves a legacy to his said cliildren.’’ B will take a share in tho 
legacy along with the legitimate children. 

{(1) A leaves a legacy to the “cliildron of B.” B is dead, and has loft non© 
but illegitimate children. All those who had, at the date of tho will, acquired tho 
reputation of being tho children of B, are objects of tho gift. 

(e.) A homieuthed a legacy to “ the children of B.” B never had any legiti- 
mate child. 0 and D had, at llie <late of the will, acquired tho repubition of being 
chiklron of 11. After tlio date of tho will, and Iwforo the death of the testator, B 
and F wore born, and acquired the reputation of being children of B. Only C and 
P arc objects of tho bequest. 

(f.) A makes a boqnest in favour of his child by a certain woman, not his wife. 
B had oc'quirod, at the date of tho will, the reputation of being the. child of A by 
tho woman designated. B takes the legacy. 

(p.) A makes a bequest in favour of his child to l>o bom of a woman, who never 
becomes his wife. The heqnost is void. 

(A.) A makes a bequest in favour of the child of which a oortaiu woman, not 
•married to him, is pregnant. Tho bequest is valid. 

88.* Where a will purports to make two bequests to the same person. 
Hulas of oDnstrneiioQ and a. question arises whether the testator in« 
whore will purports to make tended to make the second bequest, instead of 
two bequests to some per. or iu ad«lition to the first ; if there is nothing 
in the will to show what he intended, the fol- 
lowing rules shall prevail in determining the construction to be put 
upon the will : — 

jPirst.— If the same specific thing is bequeathed twice to the same 
legatee in the same will, or in tho will and again in a codicil, he is en- 
iitlod to receive that specific thing only* 

Sedand, — Where one aud the same will or one and the same codicil 
purports to make, in two places, a bequest to the same person of tbe 
same quantity or amount of anythiug, he shall be entitM to one such 
legacy only, 


a This •aoUmi, oud asetious 80--108 (both molnsireh apply to the wills of Hindis, 
# 0.9 in the JUowur X^j^oviuues .oud in tho towns of Madras and Jkmbar.-^Aet XXI, 
of WO. 
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Third . — Where two legacies of uncsqual amount are given to the 
same person in the same wSl| or in the same oodkil^ the l^atee is en- 
titled to botli* 

Fmrik . — ^Where two legacies, whether equal or unequal in amount, 
are given to the same legatee, one by a will and the other by a (^icit, 
or each by a different codicil, the legatee is entitled to both legacies,^ 

EiC]^wjdion.--^lxL the four last rules, the word will” does not in- 
clude a codicil* 

lUutiraH&ns, 

(a,) Ay having ten sharos, and no more, in the Bank of Bengal, made bis will, 
which contains near its coinniencement the words, “ I bequeath iny ten shares in the 
Bank of Bengal to B.’* After other bequests, the will concludes with the words, “ and 
1 bequeath my ten shares in the Bank of Bengal to B/' B is entitled simply to 
receive A’s ton shares in the Bank of Bengal. 

(6.) A, having one diamond ring, which was given him by B, bequeathed to C 
tlie diamond ring which was given him by B. A afterwards made a codicil to hia 
will, and thereby, after giving oilier legacies, he bequeathed to C the diamond ring 
which was ffiven him by B. 0 can claim nothing except the diamond ring which was 
given to A by B. 

(e.) A, by his will, bequeaths to B the sum of 5,000 rupees, and afterwards, in 
the same will, repeats the bequest in the same words. B is entitled to one legacy of 
5,000 rupees only. ^ 

(d.) A, by his will, bequeaths to B the sum of 6,000 ru^s, and afterwanls, by 
the same will, bequeaths to B the sum of 6,000 rupees. JB is entitled to 11,000 
rupees. 

(s.) A, by his will, bequeaths to B 5^000 rupees, #nd by a codicil to the will ho 
bequeaths to \uin 6,000 rupees. B is entitled to receive 10,000 rupees. 

(/,) A, by one codicil to his will, bequeaths to B 5,000 rupees, and, by another 
codicil, bequeaths to him 6,000 rupees. B is eutitlod to receive 11,000 rupees. 

(^,) A, by his will, bequeaths “ 500 rupees to B because she was his nurse,” and 
in another part of the will bequeaths 500 rupees to B because she wont to England 
with his children.” B is entitled to receive 1,000 nipees. 

(6.) A, by his will, bequeaths to B the sum of 5,000 rupees, and also, in another 
part of the will, an annuity of 400 rupees. B is enticed to both legacies. 

(i.) A, by his will, bequeaths to B the sum of 5,01X) rupees, and also bequeaths 
to him the sura of 5,000 rupees if ho shall attain the ago of 18. B is entitled ab- 
solutely to one sum of 5,000 rupees, and takes a coutingent interest in another sum 
of 5,000 rupees. 

89. A residuary legatee may be constituted by any words that show 

' ConstitutioD of residuaiy intention on the part of the testator tbat tbq 
legatee. person designated shall take the surplus or re- 

sidue of his property, 

Jlluatraihns. 

(a.) A makes her will, consisting of several testamentary papers, in one of which 
are contained the following words ; I think there will be something lef^ o^r all 
funeral expenses, Ac., to give to B, now at school, towards equipping him to any 
profession he may hereafter be appointed to.” B is constituted residuary l^atee. 

(6.) A makes his will, with the following passage at the end of it : ** f^believd 
there will be found sufficient in my banker's hands to defray and discharge my debts, 
which I hereby desire B to do, ana keep the residue for tier own use end pleasure.” 
B is constitute the residuary legatee. 

'(e.X A bequeaths all his property to B, except certain stocks and funds, whl^ 
he bequeaths to 0. B is the residoaiy legatee. 

90. Under a residuary bequest, the legatee is entitled to all pro- . 

Property to which isei. perty belonging to the testator at the time of 

duary legatee entitled. big death, of which he has iiot made any otiier 
testamentary disposition which is capable of taking efioct, 
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Af hy his will, beqaeftths certain legacies, one of which is roid under the 
died Olid fifih section, and anotlier lapses by tbo death of the legatee. He beqiteaths 
the residue of his property to B* After the date of his will, A purchases a fisamin- 
d&ri, which belongs to him at the time of his doatli. B is entitled to the two 
lei^ies and Uio saminddri as part of the residue. 

) 

91. If a legacy be given in general terms, without specifying the 
Timeofreetiiigonegaoy time when it is to be paid, the legatee has a 
In general terms. vested interest in it from the day of the death 

of the testator^ and if he dies without having received it, it shall pass 
to his representatives. 

93. If the legatee does not survive the testator, the legacy cannot 
In whatoasaimracv lamas effect, but sliall lapse and form part of the 

residue of the testator’s property, unless it 
appear by the will that the testator intended that it should go to some 
ottier person. 

In order to entitle the representatives of the legatee to receive the 
legacy, it must be proved that he survived the testator. 


# IlluBtrations. 

(a.) The testator bequeaths to B “ 600 rupees which B owes him.” B dies 
before tlio testator ; the legacy lapses. 

(6.) A bequest is iiWMle to A and his children.* A dies before the testator, or 
happens to be dead when the will is made. The leg»icy to A and his children lapses. 

(o.) A legacy is given to A, and in case of bis dying before the testator, to 
A dies before the testator. Tlie legacy goes to B. 

(d.) A sum of money is bequeathed to A for life, and after liis death to B. 
A dies in the lifetime of tlie testator ; B survives the testator. The bequest to B 
Ukes egect 

(e.) A sum of money is bequeathed to A on his completing his eighteenth year, 
and in case he should die before he completes his eightecntli year, to B. A com- 
jiletes his eighteenth year, and dies in the lifetime of the testator. The legacy to 
A lapses, and the bequest to B docs not take effect. 

(/.) The testator and the legatee perished in the same sliipwreck. There is no 
evidence to show which died first. The legacy will lapse. 

X^egAoy does not lapse if . . ^3. If a legacy be ^ven to two persons 

one of two joint legatees jointly, and One of them die before the testator, 
Ate beftwe testator. the Other legatee takes the whole. 


lUuMtratUm, 

The legacy is simply to A and B. A dies before the testator. B takes the 
legacy. 

M. fiat where a legacy is given to legatees in words which show 
Mbet of words lowing t^tator intended to give them distinct 

teatator^s intantion to give shares of it, then if any legatee die before the 
diatinet iharai^ testator, So much of the legacy as was intended 

for him shall fidl into the residue of the iestatoi^s property, 

lUuthrtJUipn^ 

A sum of pimey Is hequoathed to A, B, and 0, to be equally divided among 
Ihsm. A dies iilore the testator. B and C shall oidy take so mium as they would 
liave had if A bd survived the testator. 
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Ufettme of A, C liaving mode a will, E Uaving i^e no will. A lias cHod^ leaving D 

F surviving her. The legacy is to be divided into four eoual parts, one jol 
wideli is to be paid to the executor of C, one to D, one to the administrator of E. 
and one to F. 

(s.) A bequeaths one-third of his lands to B for his life, and after his decease 
to the sisters of B. At the death of the testator, B hod two sisters living, 0 and D, 
and after tluit event another sister E was born. C died during the life of B ; D and 
B have snrvived B. One-third of A*s lands belongs to D, £, and die representa- 
tives of C, in equal shares. 

(/) A bequeaths 1,000 rupees to B for life, and after his death equally among 
the ohilaren^ of C. Up to the death of B, 0 liad not had any child. The bequest 
after the death of B is void. 

(p.l A bequeaths 1,000 rupees to “all the children® bora or to bo bora’* of B, 
to be divided among them at the death of G. At the death of the testator, B has 
two children living, D and E. After the death of the testator, but in the lifetime 
of Of two other children. F and G, are born to B. After the death of 0, another 
child is born to B. The legacy belongs to D, E, F, and G, to the exclusion of tbo 
after-born child of B. 

(h.) A bequeaths a fund to the children® of B, to be divided among them when 
the eldest shall attain majority. At the testator’s death, B had one child living, 
named 0. He afterwards had two other children, named D and E. E died, but 0 
and D were living when C attained raiyoiity. The fund belongs to C, D, and the 
representatives <»f E, to the exclusion of any child who may be born to B after C’s 
attaining majority. 


PART XU. 

Of Void Bequests. 

BeqwMttopanoii by par- Where a bequest is made to a person 

tkiniar dtnoription, who i. bj a particular description, and there is no per-^ 
net in exisieuoo at testa- sou in existence at the testator’s death who 
tor’s death. answers the description, the bequest is void. 

Exception , — If property is bequeathed to a person described as 
staading in a particular degree of kindred to a specified individual, but 
his possession of it is deferred until a time later than the death of tlie 
testator, by reason of a prior bequest, or otherwise ; and if a person an- 
swering the description is alive at the death of the testator, or comes 
into existence between that event and such later time, the property 
shall, at such later time, go to that person, or, if he be dead, to hia 
representatives. 

IlhtBiratioM, 

(a.) A l>oqaeath8 1 ,000 rupees to the eldest son® of B, At the death of the 
testator, B had no son. The bequest is void, 

(&.) A beqiuMiUis 1,0(K) rupees to B for life, and after Ids death to Uio eldest 
son® of 0. At the death of the testator, G hml no son. Afterwards, during the 
life of B, a son is bom to 0. Upon B’s death, the legacy goes to C’s son. 

(c,) A bequeaths 1,000 rupees to B for life, and after bis death to the eldest 
son® of C. At the death of the testator, 0 had no son ; afterwards, daring the life 
of B, a son. named D, is born to 0. D dies, then B dies. The legacy goes to the 
representative of D. 

(d.) A bequeaths his estate of Greenacre to B for life, and at hii decease to the 
eldest son® of G. Up to the death of B, C has had no son. The bequest to C’s 
eldest son is void. 
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(«.) A bequ6&th» 1,000 rupees to the eldest #oa* of C, to be paid to him after 
the death of B. At the death of the testator, Q has no son, hot a son is afterwards 
bom to him durini^ the life of B, and is alive at B^s death. O^s son is entitled to the 
1,000 mpeee. 

100. Where a bequest is made to a person not in existence at the 

Bequest to person not testator’s death, subject to a prior 

In existence at testator’s bequest contained in the will, the later bequest 
de^, snbjeot to prior be- he void, unless It comprises the whole of 

* the remaining interest of the testator in the 

thing bequeathed. 

Illustrations^ 

(a.) l*roperty is boqaeathod to A for bis life, and after his death to his eldest son* 
lor liio, and after the doatli of the latter to his eldest son. At the time of the testa* 
tor’s death, A has no son. Here the bequest to A’s oldest son is a bequest to a person 
not in existence at the testator’s death. It is not a bequest of the whole interest that 
remains to the testator. The bequest to A’s eldest son for his life is void. 

(6.) A fund is bequeathed to A for his life, and after his death to his daughters. 
A survives the testator. A has daughters, soino of whom were not in existence at the 
testator’s death. The becpiest to A’s daughters comprises the whole in (crest that 
remains to the testator in the thing be<iuoathed. The bt quest to A ’s daughters is valid. 

(c.) A fund is bequeathed to A for his life, and after his death to his daughters, 
with a direction that, if any of them marries umler tlK'Ugo of eighteen, her portion 
shall be settled, so that it may belong to herstdf for life, and may l>e divisible among 
her children* after her death. A has no daughters living at the time of the testator’s 
death, but has daughters boru afterwards who survive him. Here the direction for 
a •ettleracnt has the effect, in the case of each daughter who nuu ries tnider eighteen, of 
substituting for the absolute bequest to her a bequest to her merely for her life ; tliat 
is to say, a bequest tou person not in existence at the time of tlie testator’s death of 
something which is less than the whole interest that remains to the testator in the 
thing bequeatlied. The direction to settle the fund is void. 

(d.) A bequeaths a sum of money to B for life, and directs that, upon?thc death 
of B, the fund shall bo settled upon his daughters, so that the portion of eabli daughter 
may belong to herself for life, and may bo divided among her children* after her 
death. B has ho daughter living at the time of the testator’s death. In this case th<l 
only bequest to the daughters of 15 is contained in the direiction to settle the fund, 
and this direction amounts to a bequest, to persons not yet i)orn, of a life-interest in 
the fund, liiat is to say, of something which is less than the whole interest that re-» 
mains to the testator in the thing bequeathed. The direction to settle tiio fund upon 
the daugliters of B is void. 

101 . No bequest is valid whereby the vesting of the thing beqweath- 
Enlo against porpotaity, ^ay be delayed beyond the lifetime of one 

or more persons living at the testator’s di cease, 
and the minority of some person who shall be in existence at the ex* 
piration of that period, and to whom, if he attains full age, the thing 
l^ueathed is to jtelong. 

ILlustratims, 

(a.) A fund is bequeathed to A for his life, and after his death to B for bis life, 
and after B’s death to such of the sons® of 'B as shall tirst attain the age of 25. A 
imd B survive the testator. Here the son of B who shall first attain the age of 25 
may be a son bom after the death of the testator ; such son may not attain 25 until 
mom 18 years have elapsed from the death of the longer liver of A and B ; 
and the vesting of the fund may thus be delayed beyond the lifetime of A and S, 
Wd the hiinorfty of the sons of B. The bequest after B''s death is void. 
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(6.) A fund i« beqii6ath«d to A for hi« life, and after his death to B for his life* 
and after B’s death to such of B's sons* as shall first attain the age of 25. B dies im 
the lifetime of the testator, leaving one or more sons. In this case the sons of B art 
nersons living at the time of the testator’s decease, and the time when either of theni 
will attain 26 necessarily falls within his own lifetime. The bequest is valid. 

(c.) A fund is bequeathed to A for his life, and after his death to B for his life, 
with a direction that after B’s death it shall be divided amongst such of B s obildren* 
as shall attain the age of 18 ; but that, if no child of B shall attain that age, the fund 
shall go to C. Here the time for the division of the fund mnst arrive at the latest 
at the expiration of 16 years from the death of B, a person living at the testator’a 
decease. All the bequests are valid. 

(d,) A fund is bequeathed to trustees for the benefit of the testator’s danghters^ 
with a direction that, if any of them marry under age, her share of the fund shall 
be settled so as to devolve after her death upon such of her children* as shall attaiii 
the age of 18. Any daughter of the testator to whom the direction applies mns| 
he in existence at his decease, and any portion of the fund which may eventually be 
settled as directed must vest not later than 16 years from the death of the daughter 
whose share it was. All these provisions are valid. 

102. If a bequest is made to a class of persons, with regard to 

« . . some of whom it is inoperative by reason of 

of whom may come under the rules Contained in the two last preceding 
rules in seotiona 100 and sections, or either of them, such bequest shall 
be wholly void.-|“ 

Illuatrations, 

(a.) A fnnd is bequeathed to A for life, and after his death to all his children* 
who shall attain the age of 25. A survives the testator, and has some children 
living at the testator’s death. Bach child of A’s living at the testator’s death must 
attfun the age of 25 (if it all) within the limits allowed for a bequest. But A may 
have children after the testator’s decease, some of whom may not attain the age of 
25 until more than 18 years have elapoed after the decease of A. The Inquest to 
A's children, therefore, is inoperative as to any child horn after the testator’s death ; 
and as it is given to all his children as a class, it is not good as to any division of 
that class, but is wholly void. 

(6.) A fnud is bequeathed to A for his life, and after his death to B. C. D, and 
all other the children* of A who shall attain the age of 25. 15, C. and D are children 
of A living at the testator’s decease. In all other respects the case is the same as 
that supposed in illustration (a). The mention of B. G. and D by name, does not 
prevent the bequest from being regarded as a bequest to a class, and the bequest ia 
wholly void. 

103, Where a bequest is void by reason of any of the rules 

Bequest to take efT^^t on contained in the three last preceding sections, 

failure of truest void on- any boquest Contained in the same will, and 
der aeotioQ 100, 101, or 102. intended to take effect after or upon failure of 
such prior bequest, is also void. 

Illuatrations, 

(a.) A fund is bequeathed to A for his life, and after his death to such o^ his sons* 
as sh^l first attain the age of 25, for his life, and after the decease of snch son to B» 
A and B survive the testator. The bequest to B is intended to take effect after tbs 
bequest to such of the sons of A as slmli first attain the age of 25, which bequest is 
void under section 101. The bequest to B is void, 

(6.) A fund is bequeathed to A for hts life, and after his death to sueli of his 
*®^*^**^^*"*^ attain the age of 26, and if no son of A shall attain tl^t age, to K 
A ^ B snrvive the testator. The bequest to B is intended to take efiPeot 
lailnre of the bequest to such of A’s eons* as shall first atta^ ngs of 26, imih 
bsqnest is void under section 101, The bequeet to B is void. 
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!104. A direction to accumulate the income arieiog from Apj 
EfiMofdiraotioiiforM- property shall be void; and the property shall 
aamniattoii. be disposed of as if no accumulation had been 

directed. 

ExoejMon , — ^Where the property is immoveable, or where accumu- 
lation is directed to be made from the death of the^ testator, the direc- 
tion shall be valid in respect only of the income arising from the pro- 
perty within one year next following the testator's death ; 

and at the end of the year such property and income shall be dis- 
posed of respectively as if the period during which the accumulation 
nas been directed to be made had elapsed. 


Illustrations. 

(a.) The will directs that the sum of 10,000 rupees shall be invested in Govern- 
ment securities, and the income accumulated for 20 years, and that the principal, 
together with the accumulations, shall then be divided between A, B, and 0, A, B, 
and C are entitled to receive the sum of 10,000 rupees at the end of the year from 
the testator’s deatli. 

‘ (6.) The will directs that 10,000 rupees shall be invested, and the income ac- 
cnmulated until A shall many, and shall then be paid to hitn. A is entitled to 
receive 10,000 rupees at tlie end of a year from the testator’s death. 

(c.) The will directs ilmt the rents of the farm of Sultjlnpur shall bo accumu- 
lated for ten years, and that the accumulation shall bo then paid to the eldest sou of 
A. At the death of the testator, A has an (ddest son living, named B. B shall receive 
at the end of one j’car from the testator’s death the rc'nls which have accrued during 
the year, together with any interest which may have boon made by investing them. 

(d.) The will directs that the rents of the farm of Sultdnpur shall be accumu- 
lated for ten years, and that the accumulations shall bo then bo paid to the eldest son 
of A. At the death of the testator, A has no son. The bequest is void, 

(e.) A bequeaths a sum of money to B, to be paid to liim when he shall attain 
the age of 18, and directs the interest to bo accumulated till he shall arrive at that 
age. At A’s death the legacy becomes vested in B ; and so much of the interest as 
is not required for his maintenaucf) and education is accumulated, not by reason of 
the direction contained in the will, but in consequence of B’s minority. 

105. No man having a nephew or niece or any nearer relative shall 
Bequest to religious or have power to bequeath any property to reli- 
oharitable uses. gioua or charitable uses, except by a will exe- 

euted not less than twelve months before liis death, and deposited within 
six months from its execution in some place provided by law for the 
safe custody of the wills of living persons. 

Illustration. 

A, having a nephew, makes a bequest by a vrill not executed nor deposited as 
required— 

for the relief of poor people ; 

for the maintenance of sick soldiers ; 

for the erection or support of a hospital ; 

for the education and preferment of orphans ; 

for the support of scholars ; 

for the erection or support of a school ; 

for the building and repairs of a bridge ; 

for the making of roads ; 

for the erection or support of a ciiurch ; 

for the repairs of a church ; ^ 

for the benetlt of ministers of religion ; 

for the formation or support of a public garden. 

All these bequests are void. 
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Of thf vsstino op Legacies. 

106. Where, by the terms of a bequest, the legatee is not entitled to 
. Dsieof vefting oflcgftoy immediate possessioti of the thing be5[ueathed, 
when paymeot pr {>o»«efgi<»a a right to receive it at the proper time sballi 
ikwtpoiiet}, unless a contrary intention appears by the will, 

become vested in the legatee on the testator's death, and shall jjass to 
the legatee's representatives if be dies before that time and without 
having received the legacy. 

And in such cases tlie legacy is, from the testator's death, said to bo 
vested in interest. 

Explanation , — An intention that a legacy to any person shall not 
become vested in interest in him is not to be inferred merely from a pro- 
vision whereby tlie payment or possession of the thing bequeathed is 
postponed, or whereby a prior interest therein is bequeathed to some 
other person, or whereby the income arising from the fund bequeathed 
is directed to he accumulated until the time of payment arrives, or from 
a provision that if a particular event shall happen the legacy shall go 
over to another poison. 

Illustrations, 


(a.) A b<?qneathi to B 100 rupoes, to be paid to him at the death of 0. On 
A*» death the legacy biMSomes vented in iutereat iu B, and if he dies iK^fore C, bia 
representatives are entitled to the legacy. 

(h.) A beqnf'aihs to B 100 ru}>ees, to be paid to him upon bis attaining the age 
of 18. On A’s death the legacy becomes vested iu interest in B. 

(<J*) A fund is bequeathed to A for life, and hiM death to B. On the testa- 
tor’s death the legacy to B bco<»ino8 vested in interest in B. 

(rf.) A fund is bequeathed to A until B attains the age of 18, and then to B. 
Tbs legacy to B is vested in interest fr(nn the testator’s death. 

(e.) A bequeaths the whole of his property to B upon trust to pay certain debts 
out of the income, and then to make over the fund to C. At A's death the gift to 
C becomes vested in interest in him. 


(/.) A fund is bequeathed to A, B, and C iu equal shares, to be paid to them 
on their attaining the age of 18 respectively, with a proviso that, if all of them die 
tinder the age of 18, the legacy shall devolve upon 1>. On the death of the testator, 
the shares vest in interest in A, B, and C, subject to be divested in case A, B, and 0 
gball all die under 18, and upon the death of any of them (except the last suiTivor) 
under the age of 18, bis vested interest passes, so subject, to his representatives. 


Date of vesting when lo- A legacy bequeathed in case a specU 

gaojr upon spe- fied uncertaio event shall happen does not vest 

oUled uncertain event. that event happens. 

A legacy bequeathed iu case a specified uncertain eve^ shall not 
happen does not vest until the happeuing of that oybnt becomes 
impossible. / 

In either case, until the condition has been fulfiile^ithe interest of 
tbe legatee is called contingent. ' / 

Exceptlon.—Wheve a fund is bequeathed to any )^rson upon his 
attaining a fiarticulur age, and tbe will also gives to hip absolutely tbe 
income to arise from the fund before be reaches that s fe, or directs the 
income, or so much of it as may be necessary, to bj applied for his 
benefit, the bequest of the fimef is not contingent. | 
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(a.) A legacy is bequeathed to D in case A, B, and C shall all die under the age 
of 18. D haa a contingent interest in the legacy untfl A, B, and C all die under 18, 
or one of them attains that age. 

(6.) A sum of money is bequeathed to A “ in case be shall attain the age of 18,’’ 
or “ when he snail attain the age of 18.” A’s interest in the legacy is contingent 
until the condition shall be fullilled by his attaining that age. 

(c.) An estate is bequeathed to A for life, and after his death to B, if B shall 
then be living, but if B shall not be then living, to C. A, B, and 0 survive the 
testator, B and 0 each take a contingent inteiest in the estate until the event which 
is to vest it in one or in the other shall have happened. 

(d.) An estate is bequeathed as in the case last supposed. B dies in the lifetime 
of A and C. Upon the death of B, U acquires a vested right to obtain possession of 
the estate upon A’s death. 

(s.) A legacy is bequeathed to A when she shall attain tho age of 18, or shall 
marry under that age with the consent of B, with a proviso tiiat, if she shall not at- 
tain 18, or marry under that age with B’s consent, tho legacy shall go to 0. A and C 
each take a contingent interest in the legacy. A attains the age of 18. A becomes 
absolutely entitled to the legacy, although she may have married under 18 without 
the consent of B. 


(/.) An estiito is bequeathed to A until he shall marryj and after that event 
to B. B’s interest in the bequest is contiugent until the condition shall be f ulhllcd 
by A’s marrying. 

(^.) An estate is bequeathed to A until he shall take advantage of the Act for 
the Relief of Insolvent Debtors, and after that event to B. B’s interest in the be- 
quest is contingent until A takes advantage of the Act. 

{h) An estate is bequeathed to A if ho shall pay 500 rupees to B. A’s interest 
in tho bequest is contingent until he has paid 500 rupees to B. 

(i.) A leaves his farm of SultAnpur Khurd to B, if B shall convey bis own farm 
pf SulUnpur Buzurg to 0. B's interest in the be<|uost is coutiugout until he has 
conveyed tlie latter farm to 0. 

(y.) A fund is bequeathed to A if B shall not marry C within five years after 
the testator’s death. A’s interest in the legacy is contingent until tho condition 
shall be fulfilled by the expiration of the live years withojit B’s having married 0, 
or by tlie occurrence, within that period, of an event wliicli makes the fulfilment of 
the condition impossible. 


A fund is bequeathed to A if B shall not make any provision for him by 
will. The legacy is contingent until B’s death. 


{L) A bequeaths to B 500 rupees a year upon liis attaining the age of 18, and 
directs that tbe interest, or a competent part thereof, shall be applied for his benefit 
until he reaches that age. The legacy is vested. 

(m.) A bequeaths to B 500 rupees when he shall attain tho age of 18, and 
directs that a certain sum, out of another fund, shall be applied for his inaintenance 
until he arrives at that age. The legacy is contingent. 


Testing of interest in be- 
quest to suoh members of a 
elaes as shall have attained 
IMutionlar age. 


108. Where a bequest is roade only to 
such members of a class as shall have attained 
a particular age, a person who has not attained 
that age cannot have a vested interest in tbe 
legacy. 




A fond is bequeathed to such of the children of A aa shall attain the age of 18, 
with a direction that, while any child of A sliali be under the age of 18. thuK income 
of the share, to which it may be presumed he will be eventually entitled, shall be 
applied for fm maintenance and education. No child of A who is under the age of 
18 has a vested interest in the beqnest. 
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PART XIV. 

Of Onkbous Bbqoerts. 


OnoroBt beqnMt 


109. Where a bequest imposes an obUga* 
tioD on the legatee, he can take nothing by it 
unless he accepts it fully. 

Hlvstration, 


A, having eharea in (X), a prosperous joint-stock company, and also shares in 
(Y), a joint-stock company in difficulties, in respect of which shares heavy calls are 
expected to be iimde, bequeaths to B all his shares in joint- stock companies. B re- 
fuses to accept the siiares in (Y). He forfeits the shares in (X), 


One of two separate and 
indepondent bequests to 
same person may be ao- 
eepted, and other refused. 


110. Where a will contains two separate 
and independent bequests to the same person, 
the legatee is at liberty to accept one of them, 
and refuse the other, although the former may 
be beneficial, and the latter onerous. 

Illustration. 


A, having a lease for a term of years of a house at a rent which ho and hts 
representatives are bound to pay daring the term, and which is higher than tlie 
itouse can be let for, bcqueatiiH to H the lease and a sum of money. B refuses to 
accept the lease, lie shall not, by this refusal, forfeit the money. 


PAKT XV. 

Of Contingent Bequests. 


111. Where a legacy is given if a specified uncertain event shall 
BwinMt oontinBcnt upon I'appeD, and i»y time is mentioned in tl>e will 
for the occurrence of that event, the legacy 
cannot take effect unless such event happens 
before the period wlien the fund bequeathed is 
payable or distributable. 

JllustratUms. 


0 p<*cidad niioi^rtaui event, 
fiu .time being moutioued 
for its oooarreuoo. 


(n.) A legacy is boqiioathod to A, and, in case of his death, to B. If A survives 
the testator, tlie legacy to B does not bike effect. 

(ft.) A legacy is bequeathed to A, and, in case of his death wilhout children, to 
B. If A survives the testator, or dies in his lifetime leaving a child, the legacy to 
B does not take effect. 

(e.) A legacy is hequeatheni to A when and if he attains the age of 18, and, in 
ease of his death, to B. A attains the age of 18. The legacy to B does not take effect. 

fd.) A legacy is heijueathed to A for life, and after his death to B, and, in case 
of B s death without children,” to C. The words in case of B's death without 
children” are to be understood as meaning ** in case B shall die witliout chjMren dur- 
ing tlie lifetime of A.” 

(«.) A legacy is bequeathed to A for life, and after his death to B, and, ** in oaae 
of B*s death, to C. The wonU in case of B*s death” are to be considered as niean- 
iig ** in case B shall die in the lifetime of A.” 


112. Where a bequest is made to such of certain persons as shall 
Bequsat to snob of oor* surviving at some period, but the exact 
tain persons as shall bo period 13 not specified, the legacy shall go to 

payment or distribution, unless a contraiy in-* 
teotion appear by tbe will 
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nMraUam. 

(a.) Property Is bequeathed to A and B, to be equally diyided beteroen them, or 
to the eurrivor of them. If both A and B survive die testator, the le^ is equally 
divided between them. If A dies before the testator, and B survives the testator, it 

^ (6.) Property is bequeathed to A for life, and after hie death to B and C, to bo 

equally divided between tbeni, or to the survivor of them. B dies during the life of 
A : C survives A. At A’s deatli the legacy goes p- . , ^ 

(c.) Property is bequeathed to A for life, and after his death to B ana C, or the 
survivor, with a direction that, if B should not survive the testator, his children 
are to stand in his place. C dies during the Hfo of the testator ; B survives the testa- 
tor, but dies in the lifetime of A. Tlu. legacy goes to the representative of B. 

(d.) Property is bequoatlied to A for life, and after his death to B and C, with 
a direction that, in case either of them dies in the lifetime of A, the whole shall go to 
the survivor. B dies in the lifetinie of A. Afterwards C dies in the lifetime of A* 
The legacy goes to the representative of 0. 


PART XVL 


Bequest upon impossible 
condition. 


Of Conditional Bequests. 

113. A bequest upon aa impossible condi- 
tion is void. 


lUvstraiions. 

(a.) An estate is bequeathed to A on condition that he shall w^alk one hundred 
miles in an hour. The bequest is void. 

(6.) A bequeaths 500 rupees to B on condition tlmt ho shall marry A’s daughter. 
A’s daughter was dead at the date of the will. The bequest is void. 

Bequest upon illegal or 114. A bequest upon a condition, the ful- 

immoral condition. filrneut of which would be contrary to law or to 

morality, is void. 

IHmirations. 

{a.) A bequeaths 500 rupees to B on condition that he shall murder 0. The 
bequest is void. 

(5.) A bequeaths 5,000 rupees to his niece if she will desert her husband. The 
bequest is voio. 


116. Where a will imposes a condition to be fulfilled before the 
Folfitmeiit of condition legatee can take a vested interest in the thing 
to vestiug of bequeathed, the condition shall be considered 
to have been fulfilled if it has been substan- 
tially complied with. 

IlIustration$, 


preoedout 
legacy. 


(a.) A le^cy is bequeathed to A on condition that he shall marry with the con- 
tent of B, C, D, and E. A marries with the written consent of B. C is present at 
the marriage. D sends a present to A previous to the marriage. E has been per- 
sonally infonned by A of his intentions, and has mode no objection. A has fulfilled 
the condition. 

(5.) A legacy is bequeathed to A on condition that he shall marry with the con- 
sent of B, 0, and D. I) dies. A marries wiUi the consent of B and 0. A has ful- 
filled the condition. 

(e.) A legacy is bequeathed to A on condition that he shall marry with the con- 
sent of B, C, and D« A marries in the lifetime of B, Cy and D, with the consent of B 
and C only. A has not fulfilled tite condition. 

(cT.) A legacy is bequeathed to A on condition that he shall marry wHh the 
con^nt of B, ^ and D. A obtains the unconditional assent of B, C, ana D to 
narriage with E. Afterwards B, Cj and D capriciously retract their oonsent. A 
■litries B. A has fulfilled the condition. 
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(«.) A l<««e; in beqneathed to A on ooDtlition that li« sball manr with the eon* 
' eent of B, C, ana U. A marrieii witbont the ennemt ot B. C, and D, hut obtains th«r 
euneent after t^ marriafte. A has not foIfiUed the condition. 

(/*) A tnaket His will, whereby be bequeathe a eum of xDoney to B if B aHAll 
mAtry with tlie cont*ent of A*e executors. B marries daring the lifetima of A* 
and A afterwurda expime* his a)>probation of the marriage. A dies. The bequest 
to B takes effect. , .... 

(p.) A legacy is bcqiieaUied to A if he executes a certain dooument within g 
time specified in the will. The document is executed by A within a reasonable time, 
but not within the time specified in the will. A has not performed the oouditiog^ 
and is not entitled to receive the legacy. 

116. Where there is a bequest to one person, and a bequest of the 
Bcqnct to A, and. <m same thing to another, if the prior bequ^eat 

fbiiuro of prior bequest, slinll fail, the second bequest shall take enect 
to B. upon tlie failure of the prior bequest, although 

the fnilure may not have occurred in the manner contemplated by the 
testator. 

Illustrations, 

(a.) A bequeaths a sum of money to his own children surviving him, and, if they 
all die under 18, to B. A dies without having ever had a child. The bequest to B 
takes effect. 

(b.) A bequeaths a sum of money to B, on condition that he shall execute a 
certain document within three months after A’s death, and if he should neglect to do 
so to C. B dies in the testator’s lifetime. Tlie bequest to 0 takes effect. 

117. Where the will shows an intention that the second bequest 

When ««>oni boqae.t nut 'ake effrct ouly in tlie event of the first 

to take effect on failure of bequest failing in a patticnlar manner; the 
first. second bequest shall not take effect unless the 

prior bequest fails in that particular manner. 

lUustraiion. 

A makes a bequest to his wife, but, in case she should die in his lifetime, be- 
queaths to B that which he had bequeathed to her. A and his wife perish together 
under circumstances which make it impossible to prove that she died before him. 
The, bequest to B does uot take effect. 

118. A bequest may be made to any person with the condition 
Bequest over, conditional siiperadded that, iu Case a specified uncertain 

upon happening or not hap- event shall happen, the thing bequeathed shall 
peohtgofipeoifleduuoortaia go another person ; or that, in case a speci* 
fied uncertain event shall not happen, the thing 
bequeathed shall go over to another person. 

In each cose the ulterior bequest is subject to the rules contained 
in secUoDS 107, 108, 109, 110, 111, 112, 113, 114, 116, and 117. 

Jlhstrations, 

(a.l A sum of money is bequeathed to A, to be paid to him at the age of 18, and 
if be ehall die befoie he attains that age, to B. A takes a vested iotereet In thm 
legacy, subject to be divested and to go to H in case A shall die under 16. 

(6.) An eatate is bequeathed to A, with a proviso that, if A shall dispute the com- 
petency of the testator to make a will, tlie estate shall go to B. A dbputee the com- 
petency of the testator to make a will. The estate goes to B. 

(c.) A tarn of adonev ia bequeathed to A for life, and after his deaBi to B, but 
It B shall then be dead, leaving a son, auch aon ia to stand in the place of B. B 
Mm a vested iatenat ia the legalist subject to he dlveated if he due leatiitt a m 
ia A*e UfeUme. 



wmkw strccessioN aci*. 






(^) k imtii of nion^T in bequeotlidd to A And B, and if elthtr ahbnld die during . 
tiia life of 0, then to the eurvim living at the death of C. A and B die before C. 
The gift over cannot take effect, but the representative of A takes one-half of the 
tnoQ^, and the representatiye of B takes the dther half. 

(e.) A bequeaths to B the interest of a fund for life, and directs the fund to he 
divtd^ at her death equally among her three children, or pch of them as shall be 
living at her death. All the children of B die in B*s lifetime* The bequest over 
cannot take effect, but the interests of the children pass to their representatives. 

119. An ulterior bequest of the kind coDtemplated by the last 
Condittou mnst be strict- preceding section cannot ttike effect, unless the 
ly f nlfilled. condition is strictly fulfilled. 

IIltutraiion$» 


(c.) A legacy is bequeathed to B with a proviso that, if he marries without the 
eonseut of B, C, and D, the legacy shall go to B. D dies. Even if A marries 
without the consent of B and G, the gift to £ does not take effect. 

(b.) A legacy is bequeathed to A with a proviso that, if he marries wfth- 
bnt the consent of B, the h^y shall go to 0. A marries with the consent of B. 
He afterwards becomes a widower, and marries again without the consent of B. The 
bequest to C does not take effect. 

(c.) A legacy is bequeathed to A, to bo paid at 18, or marriage, with a proviso 
that* if A dies under 18, or marries without the consent of B, the legacy snail go 
to C. A marries under 18, without the consent of B. The bequest to C takes effect. 


Original bequest not 
wSisctdd by iuvididity of 
■eoond. 


120. If the ulterior bequest be not valid, 
the original bequest is not affected by it. 


TlluBtration». 


estate is bequeathed to A for his life, with a condition snperadded that^ 
if he shall not, on a given day, walk 100 miles in an hour, the estate shall go to B. 
The condition being void, A retains his estate as if no condition had been inserted in 
the will. 

(6.) estate is b^neathed to A for her life, and, if she do not desert her hus- 
band, to B. A is entitled to the estate during her life as if no condition had been 
inserted m the will. 

c ** Wqueathed to A for life, and, if ho marries, to the eldest son 

of B for life. B, at the date of the testator s death, had not had a son. The beguest 
over IS void under section 92, and A is entitled to the estate during bis life. 


Beqnest conditioned that 
it ahall ooase to have effect 
in case specified uncertain 
avimt shall happen or not 
happen. 


121. A beqnest may be made with the 
condition snperadded that it shall cease to have 
effect in case a specified uncertain event shall 
happen, or in case a specified uncertain event 
shall not happen. 


UluitrationB, 

«etato is bequeathed to A for hh life, with a proviso that, in case he 

^ effect. A cuts 

down wood ; he loses his life-interest in the esta to. 

na -ifk A ^ueaffied to A, provided that, if he marries under the age of 

wUnout the consent of the executors named in ths will, the estate shall cease to 
Moiig to him. A marries under 2b without the consent of the executors. The 
estate ceases to belong to him. 

fistate is bequcatlked to A, provided that, if he shall not go to England 
A A*® testator’s death, his interest in the estate shal^ cease, 

not go to England within the time prescribed. His interest in the eetato 
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(d.) An ettftie » begneftiihikl to A, with a proviio thftt, k she heomnes a non, s1^ 
fhaM esase to hare any interest in the estate. A heeomes a nan. She loses her 
ittietest nnder the will* 

(e*) A fund is bequeathed to A for life, and after his death to B, if B shall be 
then Urtng, with a proriso that, if B shall become a nan, the beqaest to her shall 
cease to Imre any elfeet* B becomes a nun is the lifetime of A. She thereby loses 
her contingent interest in the fund. 

122. Id order that a condition that a bequest shall cease to have 
B..h oon<KMon m«t not efifect may be valid, it is necessary that the 

bo ioralid nnder section event to which it relates be one wolcn could 
107. legally constitute the condition ojP a bequest as 

contemplated by the one hundred and seventh section. ^ 

123. Where a bequest is made with a condition superadded that 

unless the legatee shall perform a certain act 
Emit of legatee render- subject-matter of the bequest shall go to 

l^^t^ing! ^obftw which another person, or the bequest shall cease to 
no time specified, and on have effect, but no time is specified for the 
Bon.performanw of which performance of the act ; if the legatee takes 
•abject-ma r ogoorer. which renders impossible or indefi- 

nitely postpones the performance of the act required, the legacy shall 
go as if the legatee haa died without performing such act. 

lUmtraiioni, 

(a.) A bequest is made to A, with a proviso that, unless he enters the army, the 
legacy shall go over to B. A takes^ holy orders, and thereby renders it impossible 
that he should fulfil the condition. B is entitled to receive the legacy. 

(b.) A ^quest is made to A, with a proviso that it shall cease to have any effect 
if he does not marry B’s daughter. A marries a stranger, and thereby indennitely 
postpones the fulfilment of the condition. The bequest ceases to have e&ct. 

124. Where the will requires an act to be performed by the legatee 
Pwfemwooofoonditio., within a sj^iBed time, either m a condition 

pMoeaent or .Dbnqaont, to be fulniled before tlie legacy is enjoyed, or 
witUn stMoifiod tims. as a Condition upon the iion>fuIfilment of which 
the %ubject*matter of the bequest is to go over to another person, or 
Farthw time in oase of the bequest is to cease to have efiect, the act 
freoA- must be performed within the time speciBed, 

hnleas the performance of it be prevented by fraud, in which case such 
farther time shall be allowed aa shall be requisite to make up for the 
delay caused by such fraud. 


PART xm 

Or BiQUBtrrs with DiBionoiis as to Application ob Es^onisiitT. 

125. Where a fund is bequeathed absolutely to or for the benefit of 
DiwoWw, tlMt fond, bo *“7 |Jer8on, but the will contains a directioa 
•m9layodinpMrtioo).rmmi. that it shall be epplied or enjoyed in a parti* 
aw foibwhig aiMoimto bo. cnlat mauoer, the legatee shall be mtitled 
vf to or te to receive the fund as if the will had oeatahi- 
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A sum of money is bequeathed towards purchasing a country«-ro8]deiioe for A^ 
or to purchase an annuity for A, or to purchase a oommission in the army for 
or to plaoe A in any business. A chooses to receive the legacy in money. He is 
entitled to do so. 


126. Where a testator absolutely bequeaths a fund, so as to sever 
it from his own estate, but directs that the 
mode of enjoyment of it by the legatee shall 
be restricted so as to secure a specified benefit 
for the legatee ; if that benefit cannot be ob- 
tained for the legatee, the fundi belongs to 
him as if the will had contained no such direction. 


Hireoiion that mode of 
enjoyment of absolate be- 
quest is to be restrioted, to 
seoure specified benefit for 
legatee. 


IlluBiratiofM, 

(o.) A bequeaths the residue of his property to be divided equally among his 
daughters, and directs that the shares of the daughters shall be settled upon them- 
selves respectively for life, and be paid to their ^ildren after their death. All the 
daughters die unmarried. The representatives of each daughter are entitled to her 
share of the residue. 

(ft.) A directs his trustees to raise a sum of money for his daughter, and he then 
directs that they shall invest the fund, and pay the income arising from it to her 
during her life, and divide the principal among her children after her death. The 
daughter dies without having ever had a child. Her representatives are entitled to 
the fund. 

127. Where a testator does not absolutely bequeath a fund, so as to 
Bequest of ftind f<n;?oer- his own estate, but gives it for 

tain purposes, some of certain purposes, and part of those purposes 
which oannot be fuiflUed. cannot bo fulfilled, the fund, or so much of it as 
has not been exhausted upon the objects contemplated by the will, re- 
mains a part of the estate of the testator. 

IllmtrationB. 

(a.) A directs that his tnistees shall invest a sum of money in a particular way 
and shall pay the interest to hie son for life, and, at his death, shall divide the prin- 
cipal among his children ; the son dies without having ever liad a child. The fund, 
after the soiis’s death, belongs to the estate of tlie testator. 

(ft.) A bequeaths the residue of his estate to bo divided equally among his 
daughters, witli a direction that they arc to have the interest only during their lives, 
and tlmt at their decease the fund shall go to their children. Tlio daughters have no 
children. The fund belongs to the estate of the testator. 


PART XVIII. 

Of Bequests to an Executor. 

Legatee named as exeou- 128. If a legacy is bequeathed to a person 

tor cannot take unless he who is named au executor of tbe will, be shall 
ehews intention to sot as jjq^ take the legacy unless he proves the will, or 
otherwise manifests an intention to act as exe- 
cutor. 

Illus^raHon* 

^ A legacy is given to A, who is named an executor. A orders the funeral afcord- 
to the directions contained in the will, and dies a few days after the testator, 
without having proved the will. A has manifested an intention to act as executor. 
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PART XIX. 

Of SPBomo LnoikCiES. 

129. Where a testator bequeaths to any person a specified part 
Specific leg«.ydefl»ed. his property which is disanguished from all 
other parts of his property, the legacy is said 
to be specific. 

lUuitratians, 

(a.) A bequeaths to B— * 

** the diamond^ring presented to him by C :** 

" his gold chain 

** a certain bale of wool ;** 

•* a certain piece of cloth :** 

** all his household-goods* which shall be in or about his dwelling-honae 
in M Street, in Calcnita* at the time of his death:** 

** the sum of 1,000 rupees in a certain chest :** 
the debt which B owes him :** 

all bis bills, bouds, and secnrities belonging to him, lying in his lodg- 
ings in Calcutta 

** all his furniture in his house in Calcutta :** 

** all his goods on board a certain ship then lying in the riTer HngUy* 

** 2,000 rupees whidh he has in the hands of C 
the money due to him on the bond of D ;** 

** his mortgage on the B/Lmpnr factory :** 

** one-half of the money owing to him on Jhis mortgage of Edmpnr 
factory ;** 

** 1,000 rnpees, being part of a debt due to him from C 
** his capital stock or 1,000^ in Bast India Stock :*' 

** his promissory notes of the Government of India, for 10,000 rupees, 
in their four per cent, loan :** 

all such sums of money as his executors may, after his death, receive 
in respect of the debt due to him from the insolvent firm of D and 
Company :** 

** all the wine which he may have in his cellar at the time of his death 
** such of his horses as B may select ;'* 

** all his shares in the Bank of Bengal 

** all the shares in the Bank of Bengal which he may possess at the time 
of his death 

** all the money which he has in the 6} per cent, loan of the Government 
of India 

** all the Government secnrities he shall be entitled to at the time of his 
decease.’* 

Each of these legacies is specific, ^ 

(6.) A, having Government piMmissory notes for 10,000 rupees, bequeaths to his 
executors ** Government promissory notes for 10,000 rupees in trust to 
seir* lor the bjpnefit of B. 

The legacy is specific. 

(c.) A, having properU at Benares, and also in other places, bequeaths to B all his 
property at Benares. 

The legacy is sp^fio. 

(if.) A bequeatus to B~- 

his house in Calcutta : 

his samindiri of Hdmpur : 

his Uluq of Rdmni^ar : 

his lease of tbe' indigo-Jfaoiory of Salkiya : 

an annuity of fiOD rupM out of the rents of his samlnd^f of W. 

A difseta his samlnd^ri ol E to be sold, and the prooseds to be i&tssM Isw iiio 
benefit of B, 

liadi of these bequests is specific. 
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(e*) AtbjrhitwIHtChtrgesbtaiamiodiHof Y witliikn annnitj of l,000rQ|^toC. 

during hulife, and subject to this obarge be bequeathe the eamindarl to D« 
Bacb of these bequests is specific. 

(/.) A bequeaths a sum of money — 

to buy a house in Calcutta for B ; 
to buy an estate in aiia Faridpur for B : 
to buy a diainond«ring for B : 
to buy a horse for B : 

to be invested in shares in the Bank of Bengal for B : 
to be invested in Government securities for B. 

A bequeaths to B — 

** a diamond-ring 
^ a horse :** 

** 10,000 rnpees worth of Government seourities 
•* an annuity of 600 rupees :** 

** 2,000 rupees, to be paid in cash : 

** so much money as will produce 6,000 rupees four per'oent. Government 
securities/’ 

These bequests are not specific. 

iff.) A, having property in England and property in India, bequeaths a legacy to 
B, and directs that it shall be paid out of the property which he may 
leave in India. He also bequeaths a legacy to C, and directs that it 
shall be paid out of the property which ho may leave lu England. 

No one of these legacies is specific. * 

Bequest of sum certain 130. Where a Slim certain is bequeathed, 

where stocks, Ao., in which the legacy IS not specific merely because the 
invested, are described. stocks, funds, or seourities in which it is invest* 
ed, are described in the will. 

Illustration, 

A bequeaths to B — 

“ 10,000 rupees of bis funded property 

** 10,000 rupees of his property now invested in shares of the East Indian 
Railway Company 

“ 10,000 rupees, at present secured by mortgage of Rumpur factory.*’ 

No one of these legacies is specific. 

131. Where a bequest is made, in general terms, of a certain 
Bequest of stock where amount of any kind of Stock, the|legacy is not 
testator had, at dato of will, Specific merely because the testator was, at the 
or greater amount of vrill, possessed of StOck of the Speci- 

o me n . kind, to an equal or greater amount than 

^ the amount bequeathed. 

Illustration, 

A bequeaths *to B 6,000 rupees five per cent. Government securities. A had, at 
the date of the will, five per cent. Government securities for 6,000 rupees. 

The legacy is not specific. 

182. A monejolegacy is not specific merely because the will 
Bequest of money where directs its payment to be postponed until some 
not payable until part of part of the property of the testator shall have 

reduced to a certain form, or remitted to 

m OBf ItH i H WAV* a • f 

^ a certain place. 

lUu 9 traHon. 

A bequeaths to B 10,000 rupees, and directs that this legacy ahall be paid is soon 
** be reatised in EngUnd. 

The legacy is not spedfic. ' 
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m Wbtre » 'irHl contains a bequest ui the residue of t]» testa* 
tn>m>enm>.«mt.a.rtioU. *<^0 I»roperty along with an enumeration^ 
not deemed epeoidoally be- Bome items of property not prevtotttuy D6« 
qoeatbed. queathed, the articles enumerated shall aot be 

deemed to be specifically bequeathed. 

134. Where property is specifically bequeathed to two or more 
Betetttion. in form, of persons in succession, it shall be retained in the 
•paoifto beqaotft to several form ill which the testator left it, although it 
penmas in inooeeBion. may be of such a nature that its value is con- 
tinually decreasing. 

lllugiraiionB. 

(aJ) A, having a lease of a bouse for a term of years, 15 of which were nnerpir- 
ed at the time of his d<mth, has bequeathed the lease to B for his life, and after B's 
death to 0. B is to enjoy the property as A left it, although, if B lives for 15 years. 
O can tttke nothing under the bequest 

(5.) A, having an annuity during the life of B, bequeaths it to C for hts life, and 
after death to D. C is to enjoy the annuity as B left it, although, if B dies 
before D, D oau take nothing under the bequest. 

138. Where property comprised in a bequest to two or more per- 
8.le.nd inTe.tment of Sons ill succession is iiot specifically bequeath- 
prooeeds of property be- ed, it shall, in the absence of any direction to 
queathod to two or more the contrary, be sold, and the proceeds of the 
iwrsons in snocession. 1^^ invested in such securities as the 

High Court may, by any general rule to be made from time to time, 
authorize or direct, and the fund thus constituted shall be enjoyed by 
the successive legatees accordiug to the terms of tlie will. 

Illu$traiion. 


A, having a lease for a term cf years, bequeaths “ all his property*' to B for 
life, and, after B's death, to C. The lease must be sold, and the prooeeds invested as 
stated in the text, and the annual income arising from the fund is to be piud to B 
for life. At B's death the capital of the fund is to be paid to C. 


Where defioiency of as- 
sets to pay legacies, specific 
legacy not to abate with 
gmnd legaoios. 


136. If there ber a deficiency of assets to 
pay legacies, a specific legacy is not liable to 
abuts with the general legacies. 


PART XX.* 

Dkhonstrativb Lvoacibs, 

137. Where a testator bequeaths a certain sum of money, or a oer- 
Bsmonsirativa legacy do- tain quantity of auy other commodity, and re- 
*^**®^* fers to a particular fund or stock so as to consti- 

tute the same the primary fund or stock out of which paymeiii is to be 
made, the legacy is said to be demonstrative. 

iEh;piEaiiimm.~The distinction between a specific I^;acy and a de- 
monstrative legacy consists in this, that 

* Thu pari appliat to tho wills of Eiadns, Am., in Uie Iiower ProvinesB and in Eta 

towas of Madras and Bombi^.— Aet XXL of 1870. 
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where specified property is given to the legatee, ^e legacy is 
specific; 

where the legacy is directed to be paid out of specified property* it 
is demonstrative. 

lllUBtratkms, 

(a.) A bequeaths to B 1,000 rupees, being part of a debt due to him from W. 
He also bequeaths to 0 1,000 rup^ to be paid out of the debt due to him from W. 
The legacy to B is speoific ; the legacy to C is demoustrative. 

(6.) A bequeaths to B — 

** ten bushels of the com which shall grow in his field of Qi'eenaere 
** 80 chests of the indigo which shall be made at his factory of lUmpor t'* 
** 10,000 rupees out of his fire per cent, promissory notes of the Govern* 
ment of India 

an annuity of 500 rupees ** from his funded property :** 

** 1,000 rupees out of the sum of 2,000 rupees due to him by 0.'* 

A bequeaths to B an annuity, and directs it to be paid out of the rents arising 
from his tdluq of Kamuagar. 

A bequeaths to B — 

** 10,000 rupees out of his estate at B^mnagar," or obarges it on his estate 
at Rdmnagar : 

** 10.000 rupees, being his share of the capital embai'ked in a certain 
business.** 

Bach of these bequests is demonstrative. 

138. Where a portion of a fund is specifically bequeathed, and a 
Order of payment when legacy is directed to be paid out of the same 
legacy directed to be paid fund, the portion specifically bequeathed shall 
out of fund the subject of fi^gt be paid to the legatee, and the demonstra* 
speoifto legacy. legacy shall be paid otit of the residue of 

the fund, and, so far as the residue shall be deficient, out of the general 
assets of the testator. 

Illustration. 

A bequeaths to B 1,000 rupees, being part of a debt due to him from W. He 
also bequeaths to C 1,000 rupees, to be paid out of the debt due to him from W. The 
debt due to A from W is only 1,500 rupees; of these 1,500 rupees, 1,000 rupees 
belong to B, and 500 rupees are to be paid to C. 0 is also to receive 500 rupees out 
of the general assets of the testator. 

PART XXL* 

Of Ademption of Legacies. 

189. If anything which has been specifically bequeathed does not 
belong to the testator at the time of his deatl>, 
Ademption explained. converted into property of a differ* 

ent kind, the legacy is adeemed ; that is, it cannot take effect by reason 
pf the subject-matter having been withdrawn from the operation of the 
will. 

Illustrations, 

fa,) A beqmtbs to B — 

** the diamoud-riug presented to blur by C 
** his gold chain ;** 
a certain hale of wool :** 

** a oei^n piece of cloth 

** all hie household-goods which shall be in or about his dweUmg^himie in 
M Street, in Calcutta, at the time of his death ^ , 

* This part applies to the wills of Hindus, Ac., m the Lower Proriiioes ssui in the 

towns of Madras and Boml>ay.*-Aot XXI, of 1S70, 
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A, in bin lifetim#, 

•ells or give* away tbe ring : 

oonverU tba chain into a ctip : 

eonveiii the wool into cloth : 

makes the cloth into a garment : 

takes another house into which he removes all hie goods. 

Each of these legacies is adeemed. 

{b.) A bequeathe to B — 

** the sum of 1,000 rupee* in a certain chest :** 

** all the horses in hie stable.** 

At the death of A, no money is found in the ehest> and no horses in the stable. 

The legacies ate adeemed. 

' (c.) A beqnoaihs to B certain bales of goods. A takes the goods with him on a 
voya^. The ship and goods are lost at sea, and A is drowned. 

The legacy is adeemed. 

140. A demonstrative legacy is not adeemed by reason that the 
Non-ademption of demon, property on which it is charged by the will 

strafcira legacy. does not exist at the time of the death of the 

testator, or has been converted into property of a different kind ; but 
it shall, in such esse, be paid out of the general assets of the testator. 

141. Where the thing specifically bequeathed is the right to 
Ademptiou of speoiSobe. receive something of value from a third party, 

quest of right to reoeivo and the testator himself receives it, the bequest 
■oniethiug from third party. Jg adeemed. 

lUu$irati<m$* 

(o.) A bequeaths to B— 

** the debt which 0 owes him :** 

^ 2^X)0 rupees which he has in the hands of D 
** the money due to him on the bond of E :'* 

** his mortgage on the Rdinpur factory.’* 

All these debts are extinguished in A*8 lifetime, some with and some without 
his consent. 

AH the legacies are adeemed* 

(6.) A betj^neaths to B — 

** his interest in certain policies of life-assurance.** 

A in his lifetime receives the amount of the policies. 

The legacy is adeemed. 

Ademption pro tanio by 1*2. The receipt by the testator of a part 
testaWs receipt of part of of on entire thing specifically bequeathed shall 
eoti re^^in g speoifloaiiy be. operate as an ademption of the legacy to the 
queatheo. extent of the sum so received. 

Illmtraiion* 

A bequeaths to B ** the debt due to him by C.** The debt amounts to 10,000 
rupees. C pays to A 5,000 rupees, the one-half of the debt. The legacy is moked 
by sdmnption, so far as regards the 5,000 rupees received by A. 

143. If a portion of an entire fund or stock be epeeifioally be* 
queathed, the receipt by the testator of a por* 
Ademption pfo faato by tion of the fund or stock shall oper«(te as an 
ademption only to the extent of the amoant ao 
Hon has been speoifio^ly received ; and the residue of the fund or stock 
bequeathed. shall be applicable to the discharge of tiie 

specific legacy. 
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A bcqwi^s to B otte*half of the som of i0»OOd rOpees doe W him froiih W, 
io hie lifettme leoeives 6,000 riipoos, pert of the 10,000 ritpede. The 4,000 mpeee 
i^hioh are doe froHi W to A at the time of his death belong to B tinder we speolfio 
equeet. 


14A Where a {K>rtioQ of a fund is specifically bequeathed to o&a 
Draw of where I®?**®®* «Q the Same food 


is bequeathed to another legatee ; if the tes- 
tator receives portion Of that fund, and the 
remainder of the fund is insufficient to* pay 
both the specific and the demonstrative legac^ 
the specific legacy shall be paid first, and the 
residue (if any) of the fund shall be applied, so 
far as it wilt extend, in payment of the demon- 
iirative legacy, and the rest of the demonstrative legacy shall be paid 
ut of Ibe general aesets of the testator* 


lortion of fond tpeoifioolly 
to one Isgiitee, 
ina legaoj ohargedon aeme 
ond to another, and testa- 
iOr having reoeired portion 
f that fhnd» remainder in- 
offioient to pay both le- 


HJuetraUon. 


A bequeathe to B 1,000 rupees, part of the debt of 2,000 rupees duo to him 
>om W. He also bequeaths to C 1,000 rupees to bo paid out of the debt due to 
lim from W. A afterwards receives 500 rupees, part of that debt, and dies leaving 
July 1,500 rupees due to him from W. Of these 1,500 ruj»es, 1,000 rupees belong 
.0 6, and 500 rupees are to l)o paid to C. C is also to receive 500 rupees out of the 
renera! assets of the testator. 


Ademption where stock, 
ipeoiSeally bequeathed, 
does not exist at testator’s 
fteoth. 


145. Where stock which has been specifi- 
cally bequeathed does not exist at the testa- 
tor’s death, the legacy is adeemed. 


lUu8ir&Uim, 

A bequeaths to B— 

his capita] stock of 1,000Z. in Bast India Stock 
** his promissory notes of the Government of India for 10,000 rupees in 
their four per cent, loan.” 

A sells the stock and the notes. 

The legacies are adeemed. 


Ademption pre Umio 
where sbKtkyBpeoifiaaily be- 
queathed, exists in part 
only at testator’s death. 


146. When stock which has been specifi- 
cally bequeathed does only in part exist at tiha 
testator’s death, the legacy is adeemed so far 
as regards that part of the stock which has 
ceased to exist. 


Illuniratim, 

A bequeaths to B— 

“ his 10,000 rupees in the 5| per cent, loan of the Government of India.” 
A sells one^half of his 10,000 rupees in the loan in question. 

One-half of the legacy is adeemed. 


147. A specific bequest of goods under a description connecting 
Hon ■ietipiihm oTspeoifto ^ Certain place is not adeemi^ bjr 

reason that they have been removed frotp such 
place fi^om any temporary cause, or by fraud, 
or without the knowledge or saoetioii^ el the 
testator. 


bsqusst of goods described 
ms oo e M io t o d . with bortoitt 
ploos, Iqr reoBoa of mmoral. 
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lUutiratUmg^ 

* A bdotmifas to B all his hootehold^goods wMcb tball be in or abcmibii dwells 
liig*}iwe in Calcutta at the tlnie of his death.” The goods are remored from the 
horn to save them from fire. A dies before they are brought back* 

A bequeaths to B ** all his household-goods which shall bo in or about his dwel^ 
ing-house in Calcutta at the time of his deatlu” Daring A’s absence upon a jour- 
uey, the whole of Uie goods are removed from the hoose. A dies without having 
sanctioiied their removal. 

Neither of these legacies is adeemed. 

148 * The removal of the thing bequeathed from the place in trhicU 
When removal of thing it is stated in the will to be situated does not 
bequeathed dees not ooDsti- constitute an ademption, where the place is 
ittte ademption. referred to in order to complete the de^ 

seription of what the testator meant to bequeath. 

IllusiriUimfs, 


A bequeaths to B aU the billsj bonds, and other securities for money beloi^ng 
to him, then lying in hie lodgings in Calcutta. At the time of his death, these effects 
had been removed from his lod^ngs in Calcutta. 

A bequeaths to B all his furniture then in his house in Calcutta. The testator 
has a house at Calcutta and another at Ohinsurah, in which he lives alternately, being 
possessed of one set of furniture only, which he removes with himself to each house* 
At the time of his death, the fumiture is in the house at Cliinsurah. 


A b^ueaths to B all his goods on board a certain ship then lying in the river 
HugH. The goods are removed by A*s directions to a warehouse, in which they re^ 
main at the time of A’s death. 

No one of these legacies is revoked by ademption. 


149 . Where the thing bequeathed is not the right to receive some* 
thing of value from a third person, but thei 
money or other commodity which shall be re- 
ceived from the third person by the testator 
himself or by his representatives, the receipt of 
such sum of money or other commodity by the 
testator shall not constitute an ademption ; 
but if he mises it up with the general mass of his property^ the 
legacy is adeemed. 

Illustration, 


Whon thing boqueathad 
Is a valuabls to ba raoeivod 
by iastator ftrom third par* 
•on I and tasiiator himself, 
or his ^n^rasoatativo, re* 
opivos it* 


A bequeaths to B whatever sum may be received from his claim on C. A receives 
the whole of his claim on C, and sets it apart from the general mass of his property. 
The legacy is not adeemed. 


iBO. Where a thing specifically bequeathed undergoes a change 
Change by operation of between the date of the will and the testator’s 
law f^snbfaot ofapaoifioba. death, and the change takes place by operation 

SrtSjK.taSl"’ of execution of the pro- 

•annfwwr mw. visions of uny legd instrament under wbiohi 

the tiling bequeathed was held, the legacy is not adeemed by reason of 
sooh thaage. 

lUustratUm, 


A bequealhs to B^ all the money which he has in the 5^ per cent, loan the 
Oovommeni of India.** 

The secnrities for the ^ per cent loan am converted during A’s lileiiinw iirto 
five per cent stock. 

■ A bequeaAi to B the sum of 2^0(K)f. invested in Consols in the names of tmstees 
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Wh$wm^ $fiOOL M WftQsfemd by kiiiieeB Into A’s owi^ name* 

A bequeaths to B the snm of 10,000 mpeee in promissory notes of the 
milt of India, which ha has power, under hw marriage-settleinent, to dispone of by 
will. . Alterwtuidf^ in A's lifetime, the fund is ooaveim into Oona^ by virtue of an 
anihority eontmn^ in the settlement. 

No one of Uiese legacies has been adeemed, 

Ul, Where a thing apeoifically bequeathed undergoes a change be^ 
Change of snbjeot with* tween the date of the will and the testoWa 
oat testatoi^e knowledge. death, and the change takes place without the 
knowledge or sanction of the testator, the legacy is not adeemed, 

lUuitratum, 

A bequeaths to B ** all his three per cent Consols.*’ The Consols are, without A*s 
knowledge, sold by his agent, and the proeeedsioonverted into East India Stock. !2^hi 
legacy is not adeemed. 

1S2. Where stock which has been s^ifically bequeathed is lent to 
Stook speoifloally be- ^ condition that it shall be re* 

qaeathe^ lentto ihiid party placed, and it is replaced accordingly, the legacy^ 
on oonditioa that it re* xg Qot adeemed, 
plaqed, 

stAok meoiaoiaiy be- Where stock specificallv bequeatked 

queathed, sold bat repiao«)d, is sold, and an equal quantity of the same stock 
and beloDging to testator ig afterwards purchased, and belongs to the tea- 
at his death, death, the legacy is not adeemed. 


PART XXII • 

Of the Fatiient of Lubilities in bespeot of the SoBjrgcr 
OF A Bequest. 

154. Where property speciScally bequeathed is subject at the death 
Nonliability of exeoator of the testator to any pledge, lien, or incum- 
lo exonerate speoifio lega* brance, created by the testator himself, or by 
tees. ^ ^ any person under whom he claims ; then, unless 

a contrary intention appears by the will, the legatee, 9Phe aocepts the 
bequest, shall accept it subject to such pledge or inoumbraoce> and shalf 
(as between himself and the testator’s estate) be liable to make good 
the amount of such pledge or incumbrance. 

A contrary intention shall not be inferred from any direction which 
the will may contain for the payment of the testator’s debts generally. 

^ Explanation , — A periodical payment in the nature of laud^revenue 
or in the nature of rent is not such an incumbrance as is contemplated 
by this section. 

rUuitratians, 

(1.) A bequeaths to B the diamond •ring given him by C. At A*s death the 
]pttg is held in pawn by D, to whom it has been pledged by A. It is the doty of 
A*s exeentors, if the estate of the testator’s assets will aUow them, to allow B to 
redeem the ring. 


P This Fart applies to the wills of Hlndns, Ao., in the Lower Frovinoef and in the 

towim of XadiM iMiid Bombay.--^ XiU. ^ 
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(5.) A bft(|iMMtli« io B a ssatniiKlIr^, whioh at AV la w^^jiMrt io « «iad(|ago 
fon IBfBPQ vu|>e««, and tka whole of the priooiml amo^ tojgeihar wlUikoitoMt |o me 
amotset ol IfiOO mpeea, k dee at A’adeatb. B, if he aco^to the beqteeel, aojoepte? 
it etihie^ to this charge, and k liahk, as between himseil and A*s est^ tapay the 
sum of lljOOO rupees thus due, ; 


16S. Where any thing is te be dme to 
eomplete tie testator s tide to tba tldog be- 
Jha at eoit^ Restate, queathed, it is to be done at tbe ami m the 
testator’s estate. 


Elu$tration§, 

(a.) A, having contracted in general terms for the purchase of a piece of land at 
a certain pnoe, bequeaths it to B, and dies before he has pud the purchase-money. 
The purchase-money nwst bo made good out of A^s assets. 

(2>.) A, having contracted for the purchase of a piece of limd for a certain sum^ 
of money, onc-half of which is t^Lbo paid down, and the other half secured by 
mortgage of the land, bequeaths it to B, and dies before he has paid or seoufed any 
part of the purchase-money. One-half of the purcliaso-money mast be paid out of 
A*i assets. 

166. Where there is a bequest of any interest ia inmoveable 
Bxoneration of legatee’s property, in respect of which payment in the 
immoveabk property for nature of land*revenue or in the nature of rent 
whkk land^rayenue or rent to be made periodically, the estate ef the 
payable perlodioaUy, testator shall (as between such estate and the 

legatee) make good such payments or a proportion of them op to the 
day of his death. 

Illuitrathn, 


A bequeaths to B a house, iu respect of which 1165 rupees are payable annually by 
way of rent. A wys his rent at the usual time, and dies 25 days after. A*s estate 
•ball make good ^ rupees in respect of the rent. 


167. In the absence of any direction in the will, where tliere is a 
Ikoasrmtion of tpeotSo specific bequest of stock iu a joint-stock com- 
ligMoo’s stook in Joiat* pany. if any call or other payment is doe from 
st^ oompatiy. testator at the time of his death in respeck 

of such stock, soch call or payment shall, as between the testator’s 
estate and the legatee, be borne by such estate ; 

but if any call or other payment shall, after the testator’s death/ 
become due in respect of such stock, the same shall, as between the 
testator’s estate and the legatee, be borne by the legatee if he accept 
the bequest, 

((^) A bequeathed to B hk shares In a certain railway. At A% death there 
was due from him the sum of 51. in respect of each share, being tba amouift of s 
oail which had been duly made, and tlie sum of 5a. in respect of each share, being 
Hie amount of interest which had accrued due in respect of tbo call. 'Hiese payments 
nmst he borne by A's estate, • 

(5.) A has agreed to take 50 shares in an intended joint*8toelc eon^paay, and 
has contracted to pay ap 5i in respect of each share, whiem sum must be pM hefoiie 
hk title to tbe shares can he completed. A bequeaths these shares to B. The estate 
of A must make good the payments which were necessary to complete A’e Htle. 

A bequeadis to B his shares In a certain railway. B aooepta the legacy. 
After A’s death, a call k made in respect of the shaces. B must pay thv osH ^ 
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(d,y A beqoea^ to B liis obam ffi i» joint-atock company. B accepts tbe 
becmeat Aitsmards tbe afftdrB ot tbe company are vomid op, and , each share- 
hoi^ Is called upon for oontnbntiofn. amount of the contribution be, 
borne by the legatee. 

(«,) A is tbe owner oH ten shares in a raiiway company. At a meeting held 
during his lifetime a call is made of 31. per share, payable by three instalments. 
A bequeaths his shares to B, and dies between the day nxed for the payment of the 
tot and the day fixed for the payment of the second instalment, and without 
having paid the tot instalment. A*8 estate must pay the tot instalment, and B,^ 
if he ac^ts the legacy, must pay the remaining instalments. 


PART XXIII* 

Or Beq(7sst8 of Things deschibed ik Oekbrai:. Tebhs. 

1S9. If there be a bequest of something described in general termt^ 
Bequest of thing desorib- the executor mimt purcliase for the legatee 
•d in general terms. what may reasoiuAly be considered to answef 

the description. ^ 

IlluBtraHoM* 

(a.) A bequeaths to B a pair of carriage-horses, or a diamond-ring. The exe- 
cutor must provide tbe legatee with such articles, if the state of tlie assets will 
allow it. 

(b,) A bequeatlis I) ** hi$ pair of carriage-horses.'^ A had no carriage-horses, 
at the rime of bis death. The legacy fails. 

PART XXIV.* 

Of Bequests of the Interest or Produce op a Fund. 

159. Wltere tbe interest or produce of a fund is bequeathed in any 
Bequest of interest or person, and the will affords no indication of an 
ppoduee of tod. intention that the enjoyment of the bequest 

idiould be of limited duration, the principal as well as tbe interest shat) 
belong to the legatee. 

JUustraUont, 

(a,) A be^aths to B the interest of his five per cent, promissory notes of the 
Government ox India. There is no other clause in the will affecting those securities.. 
B is entitlod to A's five per coot, promissory notes of the Government of India. 

(6.) A bequeaths the interest of his 5§ per cent, promissoiy notes of tlie Govern- 
ment of India to B for his life, and after his death to 0. B is entitled to the inter- 
est of the notes during his life ; and C is entitled to the notes upon B's death. 

(c.) A bequeaths to B tlie rents of his lands at X. B is entitled to the lands. 


PART XXV * 

Of Bequests of Annuities. 

190.^ Whmre an annuity is created by will, the legatee is entitled tp 
Wte by win Iff® only unlMs a Miitrwy. 

payable for life only, unless intention appears by the Will. And this rule 
contraiy intention appears shall not be varied by tbe circumstance that the 
^ annuity is directed to be paid out of the pro- 

perty generally, or that a sum of money is bequeatned to be invesm in 
the puireliase of it . ‘ 

. t Ito FM ippliM to the wills of Hintoii Bo., la the Iiower FrovlaoM and la the 
towas of Kadims aad Boiitoy.--Aot JUt 0^ 
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TUuttraiion$* ' 

(a.) A tieqneaths lo B 500 rupeet a ^ear. B i« entitlad duruikg liklite tonc^ve 
the attnoal earn of 500 rupees, 

(5.) A bequeaths to B the sum of 500 rupees monthly. B is entliled daring 
his life to receive the sum of 500 rupees every month. 

(c,) A bequeaths an annuity of 500 rupees to B for life, and on Bk death to C. 
B is entitled to an annuity of 500 rupees during his life. C, if he survives is 
entitled to an annuity of 500 rupees from B’s death until his own death. 


161. Where the will directs that an annuity shall be provided for 
any person out of the proceeds of property or 

provided out of proceeds of bequeathed to be invested lu the purchase of 
propertvt or out of property any annuity for any person, on the testator’s 
S^eat^^^to'^be death the legacy vests in interest in the legatee, 

iJpmhLseofanuuityr and he is entitled, at his option, to have an 

aiiuutty purchased for him, or to receive the 
money appropriated fur that purpose by the will. 


IUu$tration», 

(a.) A by his will directs that his executors shall, out of his property, purchase 
an annuity of 1,(X)0 rupees for B. B is entitled, at his option, to have an annuity 
of 1,W) rupees for his life purchased for him, or to receive such a sum as will be 
sufficient for the purchase of such an annuity. 

(6.) A bequeaths a fund to B for his life, and directs that after B's death it 
•hail be laid out in the purchase of an annuity for C. B and 0 survive the testator. 
C dies in B's lifetime. On B's death the f una belongs to the representative of C. 


162. Where an annuity is bequeathed, but the assets of the testator 

AlwtMMntof Mumitr. sufficient to pay all the legacies given 

by the will, the annuity shall abate in the same 
proportion as the other pecuniary legacies given by the will. 

163. Where there is a gift of an annuity and a residuary mft, tiie 
Where gia of annutty whole of the annuity is to be satished before 

and residuary gUt, whole any part of the residue is paid to the residuary 
•Biinity to be first satisfied, legatee, and, if necessary, the capital of the 
testator’s estates shall be applied for that purpose* 


PAET XXVL* 

Of Lbqaciies to Casditoiui and Pobtioxebs. 

164 Where a debtor bequeaths a legacy to his creditor, and it does 
CIMitorpfwiid fe/eu sn* appear from the will that the legacy is 
Msdm Isg^ as well as meant as a satisfaction of the debt, the cremtor 
shall be entitled to the legacy as well as to the 
amount of the debt. 

166. Where a parent who is under obligation by contract to provide 
; ChBdpviiiidihrissiilitlsd * portion for a child fails to do so, and after^ 
to isgaoy M w^lssporto. wards bequeaths a legacy to the child> and does 

e Ttei PM nii^pliss to tiM wllk of Ao., ia tils Lower Frovinos^ 

tewas of Msdros ondi Bombsys^Aoi EXI. of WO. v * 
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toot intiiM^ by bis will th»t the legw^ is meant as a satisfootiqa of 
the portion, the child shall be entitled to teoeive the legacy as well as 
tbe ^rdoQ. 

lUuttraiion. 

A, by aitiolM entmd into in oontemplation of bis marriage i^tb B) ooTonanied 
ibat be would ftay to each of the dangntere of the intended marriage a portion of 
20,000 rnpeea on her marriage. This covenant having been broken^ A oeqneathe 
tOjOOO nipeea to each of the married dangbtem of nimeeif and B. The legateea 
are entitiea to the benefit of tbia beqnest in addition to their portions. 

106* No bequest shall be whollj or partially adeemed by a subse** 
Ko ademption hy anbse. queut provislou made by settlement or others 
qnent provision for legatee, wise for the legatee, 

IUu9tratUm9* 

(a.) A bequeaths 20,000 mpees to bis son B. He afterwards gives to B tbe snni 
of 20,000 mpees. The legacy is not tbereW adorned. 

(b.) A Moueatbs 40,000 rnpees to B, his orphan-niece, whom be had brought 
np from her infancy. Afterwards, on the occasion of B'a marriage, A settles upon 
Iter the snm of dOiOOO rupeea The legacy is not thereby diminished* 


PART XXVII.» 


Op Election. 


167* Where a man, by his wil\, professes to dispose of something 
Circnmeianoes in which wbich he has no right to dispose of, the person 
eleotioQ takes place. to whom the thing belongs shall elect either to 

confirni such disposition or to dissent from it, and in the latter case he 
bhall give up any benefits which may have been provided for him by 
tbe will, 

168* The interest so relinquished shall devolve as if it had not 
Devolution of interest re- been disposed of by the will in favour of the 
linqnished by owner. legatee, subject, nevertheless, to the charge 

good to the disappointed legatee the amount or value of the 
gift attempted to be given to him by the will. 

169, This rule will apply whether tbe testator does or does not 
Testatoi^s belief as to his believe that which he professes to dispose of 
ownership immaterial. by his will to be his OWn, 


Illuitrations. 


^ («.) The fmm of Snlt&npnr was the property of 0. A bequeathed it to B, 
giving o of 1,000 rupees to C. Chas elected to retain his farm of Sultln- 
pur, which IS worth 800 rupees. C forfeits his legacy of 1.000 rupees, of which 
cKIO nip^ goes to B, and the remaining 200 rupees fudls into the residuary bequest, 
or o^otvM acoordiue to the rules of intestate succession, as the case may be. 

{A| A hequeathf an estate to B in ease B*s elder brother (who is married 
and ^ raildm) shall leave no issue living at his death. A also bequeaths to C a 
|ewel, wmeh belongs to B. B must elect to give up the jewel, or to lose the estate* 




vmm wocmBxat>Mm. 


0* 


pm. 


(e.) A beavefttlM to B 1.000 rapeei, Mid to G aa Mtato triAtb aader » 




a person of the age of 16^ dotnsdled in British India, but owning real 
y in England, tp which C is heir-at-law, bequeaths a legacy to C, and, smiject 


and dies under 21. The real property In England does not pass hf the wEL 0 may 
blaim his legacy without giving up the real property in En^and. 

Boqowt for mMi** bMwflt l^O. A bequest for a laaa’s beoeSt u, to 
bow regarded for pnrpoM (be purpose of election, the same thing as a 
nr stootton. bequest made to himsdf. 

lllmiraiwm* 

The farm of Sultdnpur Khnrd being the property of B, A bequeathed it to 


and l>eqiiOHtbed another farm, called Sultdnpur Buauig. to bis own executors, with 
a directmn that it should be sold, and the proceeds applied in payment of B*s debts. 
B must dleot wiiether he will alnde by the will, or keep his fam of Suhiapar Ehurd 
tu opposition to it 

: Person deHving beaedt 171. A WTBOtk taking no benefit directly 
indlreotlj not put to eleo* under the will, but deriving a benefit under it 
indirectly, is not put to his election. 

JllmtraUon, 


The lands of Sultdnpur are settled upon C for life, and, after his death, upon IX 
his only child. A l>equeaths the lands of Sultdnpur to B, and 1,000 rupees to C. 0 
dies intestoto, shortly after the testator, and without having made any election. D 
takes out administration to C, and as aaministrator elects on behalf of C*s estate to 
4ake under the will. In that cemaoity he leceives the legacy of 1,000 rupees, and 
gooosints to B for the rents of the lands^of Sultdnpur which accrued after tlie death 
of the testator, and before the death of C. In his individual character he retains 
the hmds of Sultdnpur in opposition to the will. 


repon taking in indlvi- , ^72. A person who, in his individual capa« 

dual oapnoity under will city, takes a benefit under the will, may, iu 
••■f another character, elect to take in opposition to 

the will. 


JllusiraUon, 

The estate of Saltdnpur is settled upon A for life, and after his death upon B. 
A leawus the estate of Suitdnnur to 0, and 2,000 nipees to B, and 1,(K)0 rupees to 
C, who is B's only child. B dies intestate, shortly after the testator, without having 
made an* election. C takes out administration to B, and as administrator elects to 
keep the estate ofBaltdnpur in onposition to tlie will, and to relinquish the legacy of 
2,000 rupees. C may do this, ana yet claim his legacy of 1,000 rupees under me wiU« 

Sxc^ption to ike eix Icutt Where a particular gift is express* 

ed in the will to be in lieu of soaietliiiig belonging to the legatee, which 
is alas in terms disposed of by the will, if the legatee claims tlmt thing, 
lie must relinquish the particular gift, but he is not bound lofelinqniM 
My elhef benefit given to him by the will. 

ItluetraHon^ 

0ednr A^s marriags-settlemeot his wife is entitled, if she survives him, to the 
enjoyment of the estate of Sultdnpur during her life. 

A by hts will bequeaths to his wife an annuity of 2001. during her tile, in lieu 
her interest in the estate of Soltdnpur, which estate he bequeaths to his son. He 
•Iso gives his wife a legacy of 1,0002. The widow electa to i^e what she Is enritM 
(ta ffiidsr^ lbs is bound to relhiqutsli the annuity, but not tim iegauy 

of 1,0002. ^ 


INIKUH SVCOSailON ACT. 
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1T5. A«6eptanee of a lienefit giveo by the will coostitutes an 
Whwi tweptaiuM of election by the legatee to take under the will, 
ncdlt given b; will oooiti. if he has knowledge of his right to elect, and 
totes etoction to take under of those circumstances which would infliienoa 
the judgment of a reasonable man in making 
an election, or if he waives inquiry into the circumstances. 

niuatrations, 

(a.) A i« owner of an estate called ^ultdnpur Klnird, and has a Ufe4ntere^ in 
another estate called SalUnpnr Buzuig, to which, upon his death, his son B will bo 
absolutely entitled. The will of A gives the estate of Sultdnpur Khnrd to B, and 
the estate of Snlt^pur Buzurg to C. B, in ignorance of his own right to the estate 
of Sultinpur Buzurg, allows C to take possession of it, and enters into possession 
of the estote of Sultdnpar Kliurd. B has not confirmed the bequest of Snltdnpur 
Bttzurg to C* 

(A) B, the eldest son of A, is the possessor of an estate called Sult&npur. A 
bequeaths SnltAnpur to C, and to B the residue of A’s property. B, having been in- 
formed by A’s executors that the residue will amount to 5,000 rupees, allows 0 to 
take possession of Sult^npur. He afterwards discovers that the residue does not 
amount to more than 500 rupees. B has not confirmed the bequest of the estate of 
Bultdnpur to C. 

174. Such knowledge or waiver of inquiry shall, in the absence of 
Presumption arising from evidence to the Contrary, be piesumed if the 
enjoyment by legatee for legatee has enjoyed for two years the benefits 
two year*. provided for him by the will without doing any 

act to express dissent. 

176. Such knowledge or waiver of inquiry may be inferred from 
OonfirmatioQ of bequest any act of the legatee which renders it iinpos- 
by act of legatee. sible to place the persons interested in the sub- 

ject-matter of the bequest in the same condition as if such act had noi 
been done. 

Illustration. 

A bequeaths to B an estate to which C is entitled, and to C a coal-mine. 0 
takes possession of the mine, and exhausts it. He has thereby confirmed the bequest 
of the estate to B. 


* 176. If the legatee shall not, within one year after the death of the 
When testator’s repre- testator, signify to the testator's representatives 
aeutativos may oall upon his intention to confirm or to dissent from the 
legatee to elect. will, the representatives shall, upon the expira- 

tion of that period, require him to make his election ; ^ 

and if be does not comply with such requisition within a reason- 


Sffeot of non-oomplianoe. 


able time after he has received it, he shall be 
deemed to have elected to confirm the will. 


177. In case of disabilitj^ the election shall be postponed until the 
Poatponemoat of eleotion disability ceases, or until the election shall be 
In oaae of diMbility. made by some competent authority. 


PART xxvm.* 

Of Gifts in Contjbmplation of Death. 

Proper^ tranaferabie by . 178, A man may dispose, by gift made 

in ooutompiatioa in contemplation of death, of any idov^able 
, prppcrty which he could dispose of by will. ’ 

• ^Cbis Part doM not apply to Hi&diia**-Aot EXI* of X870. 

H.U 
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A gift is ai^ to 1)6 rnado io oontemplttiaoa of destb wWe s mm 
WiMm gilt Mid to bo wbo is ill, and expects to die riiortly of his Hl- 

la aonton^Uttioa death. ness, deUvers to another the possession of any 

moreaUe property to i^eep as a gift in case the donor sball die of that 
Alness. 

Snob gift Monmabie. guoh a gift may be resumed by the girer. 

It does not take effect if he recovers from the illness daring which 
When it fbiu. made ; nor if he survives the person to 

whom it was made. 

IlluitrationM. 

(a.) A, being ill, and in expectation of death, delixen to B, to be retaiaed bf 
liim taoaie of A^ death- 
a watch : 

a bond granted bj Qto A : 
a bank-note : 

a nromieeory note of the Government of India ondoned in blank : 
a bill of exchange endorsed in blank : 
certain mortgage-deeds. 

A diet of the illness during which he delivered these articles. 

B is entitled to — 

the watch : 

the debt secured by Cs bond : 
the bank-note : 

the promissory note of the Government of India : 
the bill of exohanM : 

the money seoured by the mortgaM-deeds. 

(h.) A, being ill, and in expeotation of death, delivers to B the key of a tmnk. or 
the key of a warehouse in which goods of bulk belonging to A are deposited, with the 
intention of giving him the control over the contents of the trunk, or over the de^ 
posited goods, and desires him to keep them in case of A's death. A dies of the ill* 
nets daring which he delivered these articles. B is entitled to the trunk and its con* 
1»nts, dr to A's goods of bnlk in the warehouse. 

(c«) A, being ill, and in expeotation of death, puts aside oeiiain articles in separate 
parcels, and marks upon the parcels respectively the names of B and C. The parcels 
are not delivered during the life of A. .A dies of the illness during whioh he set aside 
the parcels. B and C are not entitled to the contents of the parcels. 


PART XXIX. 

Of OkAMT Of PfiOBATB AKB LeTTEBS OF ADKIBISTEATIOir. 

179. The executor or administrator, as the case may be, of a 
tBiaiaeter nod property deceased person, is his legal representative for 

of earaentor or administra- all purposes, and all the property^ of the de* 
tor as siioh. ceased person vests in him as such.*!* 

180. When a will has been proved and deposited in a Court of 
Administration with oqw competent jurisdiction, situated beyond the 

annexed of au^ntioaM limits of the province, whether in the British 
oopy of wOi proved abro^ dominions, or in a foreign country, and a pro- 


• me does not in^nde prqwrty vested In the deceased as eseontor or admfniitra* 
nndw Aet X. of 1865.— IS Beng. 4SS, 4Se. 

t fhie eeotloa and s e ct io n s 18(1—188 (both fnohudvs), apply to the wins of Bindiis* 
fa the l io ir eif ro y toeeaad ia the towns of ICadiw and B<Nnlmy#--AotXJ^ 
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jMtl; ratbentuated copy of the will is ptodoced, lettess of adimBiistn> 
tioa may he ipented wiu a copy of such copy annexed. 

Pr(Aate<Mdrtoaop(datad I'Sl. Probate can be granted only to an 
^ executor appointed by the wiU. 

sxpnM or 1^- The appointment may be express or 
by necessary implication.* 

IlluitraUons. 

(a.) A wills that 0 be his executor if B will not. B is appointed exeoutor by 
implication. 

(A) A gives a lega^ to B and several legacies to other persons, among the rest 
to liis daughter-in-lawf C, and adds. but should the within>named C be not living, 
1 do constitute and appoint B my wnole and sole executrix 0 is appointed executru 
by implication. 

(c.) A appoints several persons executors of his will and codicils, and his nephew 
residuary legatee, and in another codicil are these words : I appoint nephew 
tny residuary legatee to discharge all lawful demands against my will and codicils, 
signed of different dates.*' The nephew is appointed an executor by implication. 

183. Probate cannot be granted to any person who is a minor or 
Persona to whom probate IS of unsound mind, nor to a married woman 
cannot be granted. without the previous Consent of her husband. 

Grant ofprobate to sever. 18*. When several executors are appoint- 

alezoontors simnitaneonaiy ed, probate may be granted to them all simul* 
or at different times* taneously or at diflBerent times. 

IllustraHon, 

A is an oxecator of B's will by express appointment, and C an executor of it by 
implication. Probate may be granted to A and C at the same time, or to A first and 
then to C, or to G first and then to A. 

185. If a codicil be discovered after the grant of probate, a 
Separate probate of oodi. separate probate of that codicil may be grant- 

cii disooveied after grant ed to the executor, if it in no way repeitis the 
of probate. appoiutmeut of executors made by the will. 

Jf different executors are appointed by the codicil, the probate 
Procedure when different of the will must be revoked, and a new pro- 

ezecntors appointed by bate granted of the will and the codicil to- 

oodiciL gether. 

186. When probate has been granted to several executors, and one 
Aocmal of representation of them dies, the entire representation of the 

to surviving executor. testator aocrues to the surviving executor or 
executors. 

187. No right as executor or legatee can be established in any 
Bight as executor or legs. Court of Justice, unless a Court of competent 

tee when established. jurisdiction within the province shall have 

granted probate of the will under which the right is claimed, or shall 
have granted letters of administration under the one hundred and 
eightieth section. 

188. Probate of a will when granted establishes the will from the 
0 f probate. death of the testator, and renders valid aU in- 
termediate acts of the executor as such. 


• 7 Bom., A. 0. J., 7 Bong. 56S. 
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Towhm adjnmiffcmtion M®- I-etters of MmioJstratkm ctonot be 
nair bot ba granted. granted to any person who id a minor or is 

unsound mind ; 

nor to a married woman without the previous consent of her 
husband, 

190, No right to any part of the property of a person who has died 
Eight to infceflfcute’f pro. intestate caii be established in any Court of 
perty when eetabiifthed. Justice, unless letters of administration have 
first been granted by a Court of competent jurisdiction, 

19L Letters of administration entitle the administrator to all 
Sffeoi of letters of admi. rights belonging to the intestate as effectually as 
siitration. if the administration had been granted at the 

moment after bis death.* 

192. Letters of administration do not render valid any inter- 
Aots not ralidated by ad. mediate acts of the administrator tending to the 

niniatraiion. diminution or damage of the intestate’s estate, 

193. When a person appointed an executor has not renounced the 
Grant of administration oxecutorship, letters of administration shall 

where executor has not re- not be granted to any other person until a cita- 
notinoed, issued, calling upon the executor 

to accept or renounce his executorship ; 

except that, when one or more of several executors have proved 
Exception, ^ Court may, on the death of the 

survivor of those who have proved, grant letters 
of adrniuistration without citing those who have not proved. 

194. The renunciation may be made orally in the presence of the 
Ponn and offoct of re- Judge, or by a Writing signed by the person 

©unoiation of oxocatorahip. renouncing, and, when made, shall preclude him 
from ever thereafter applying for probate of the will appointing him 
executor. 


196. If the executor renounce, or fail to accept, the executorship 
Froooduro whoro executor within the time limited for the acceptance or 
renounwa or fails to accept refusal thereof, the will may be proved, and let- 
m im ime united, administration with a copy of the will 

annexed may be granted to the person who would be entitled to adminis* 
tratioQ in case of iu testacy .+ 


Grant of admlniatratiou 
to nuiversal or residuary 
legatee. 


196. When the deceased has made a will, 
but has not appointed an executor ; or 


when ho has appointed an executor who is legally incapablei or 
refuses to act, or has died before the testator, or before he has proved 
the will ; or 

when the executor dies after having proved the will, but before be 
has administered all the estate of the deceased 


JO* ? ^ wotion^d aootioas 102-^109 (both inolnaiTo) apply to the wills of Hindas, 
^ a XELof 1870. 

I i wo. 

Bong. 4^3,427. 
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an uaivetsal or a resi^aty legatee may be admitted to prove tbe 
inll, and letters at admiaistration with the will annezed may be granted 
to him of the whole estate, or of so much thereof as may be noadmi- 
nistered. 

197. When a residuary legatee who has a beneficial interest sur- 

Bid>t to vives the testator, but dies before tbe estate 

of repreottntati^o of do- ll&8 boOQ folly 8»dinillist6r6<i, hl8 r6pr686OtfttiV0 
ooaM»d retidoatry legatee. |bia the same right to admioistratioa with the 
will anoexed as such residuary legatee. 

198. Wheo there is do executor, and no residuary legatee or repre- 
Grant of admiuiekation sentative of a residuary legatee, or he declines 

where no exeontor, nor re- or is incapablo to act, or cauDot be found, the 
sidnhiy legatee, nor repre- person OF persons who would be entitled to the 
eentatire of such egatee. administration of tbe estate of the deceased if 
he bad died intestate,* or any other legatee having a beneficial interest, 
or a creditor, may be admitted to prove the will, and letters of adminis- 
tration may be granted to him or them accordingly. 

199. Letters of administration with the will annexed shall not be 
Citation before grant of granted to any legatee other than an universal 

administration to legatee or a residuary legatee, until a citation bas been 
other than universal or re- issued and published in the manner hereinafter 
oidaary. mentioned, calling on the next-of-kin to accept 

or refuse letters of administration. 

200. When the deceased has died intestate, those who are con- 
Order in which conneo- nected with him either by marriage or by 

tiona entitled to adminis- consanguinity are entitled to obtain letters of 
administration of his estate and effects in the 
order and according to tbe rules hereinafter stated. 

201. If the deceased has left a widow, administration shall be 
Administration to widow granted to the widow, unless the Court shall 

unless Court see cause to see cause to exclude her, either on the ground 
miudeher. Qf gome personal disqualification, or ^cause 

she has no interest in the estate of the deceased. 

Illustrations, 

(a.) The widow is a lunatic, or has coinmittecl adultery, or has been barred by 
her marriage-settlement tif all interest in her husband's estate ; there is cause for 
excluding her from the administration. 

(h*) The widow has married again since the decease of her husband ; this is not 
good cause for her exclusion. 

202. If the Judge think proper, he may associate any person or 
Asiooiatkin with widow persons with tbe widow in the administration, 

In administration. who would be entitled solely to the administra- 

tion if there were no widow* 

208* If there be no widow, or if the Court see cause to exclude the 
Administration where no widow, it shall commit the administration to 
widim, or wi^ow excluded, the person or persons who Would be beneficially 
entitled to tbe estate according to the rules for the distribution of an 
intestate’s estate : 


• See s. 6, Act XXL. 1870* 




un 


jumuii xtut 




Title of kindred to ad- 
n^fetration. 


. Bight of wid«mer to ad- 
ministration oi wife*a ea* 
tate. 


pnmdod ibati wboii the tnolher of. tlio deooMod sludl bdOBOiif tbo 
daw of pereoiiB ao eotitled^abo altaUha ioldjr 
eElUled to admiiiiatcatioii,. 

201 Those who stand in equal degree of 
kindred to the deceased are equally entitled to 
administratioD.* 

205. The husband, surviving his wife, has 
the same right of administration of her estate 
as the widow has in respect of the estate of her 
husband. 

206. When there is no person connected with the deceased by 
Grant of administration marriage or consanguinity who is entitled to 

tooreditor. letters of administration, and willing to aet» 

they may be granted to a creditor. 

207. Where the deceased has left property in British India, letters 
Administration whore of administration must be granted according to 

property left la British the foregoing rules, although he may have l^en 
a domiciled inhabitant of a country in which 
the law relating to testate and intestate succession dififers from the law 
of British India. 


PART XXX.t 
Of Limited Grants. 

(a.) OranU limited in Duration, 

208. When the will has been lost or mislaid since the testator’s 
Probate of oc^y or draft death, or has been destroyed by wrong or ao« 

of lost will. cident, and not by any act of the testator, and 

a copy or the draft of the will has been preserved, probate may be 

granted of such copy or draft, limited until the original or a properly 
authenticated copy of it be produced. 

209. When the will has been lost or destroyed, and no copy has 
Frohate of oonteata of been made, nor the draft preserved, probate may 

lost or doitroyed will. be granted of its contents, if they can be -estab* 
lished by evidence. 

210. When the will is in the possession of a person residing out' 

Pvbbate of copy whore of the province in which application for pro** 

erlg^al eaiats. bate is made, who has refused or neglected to 

deliver it up, but a copy has been transmitted to the executor, and it 
is neoessaty for the interests of the estate that probate should be 
granted without waiting for the arrival of the original, probate may be 
granted of the copy so transmitted, limited untU the will or an au-* 
tbentioated copy of it be produced. 

^ 1 Bong., Shoct Notes of Csse% lU. 

t So of this Port ss rolstes to grouts of probate and lottora of admlsiatealiei 
with iho ^11 ammsod appliostc wiUi of BUndns, 4a, ia lioiror PrmdiuMf sad la the 
tewusof Madnuisiid Bomhay.--A 0 tX 2 X of 2070. 
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2U. Where no will «f the deemed » forOtooming, bat ihm is 
AtohiMntiwaiitnwU *»«««» *<> beKevo that Aere is a wUl in 
pitidaxMd. exisianoe, letters of admioistratioa may be 

gcMted, limited uatil the will, or ae autheaticated copy of it, be pro- 
dooed. 

(b.) OranUfoT ihe Use and Benefit of otkers having Bight. 

When any executor is absent from the province in which 
Adminirtration, with will application is made, and there is no executor 
•miexed, to attorney of within the province willing to act, letters o£ 

MDteKooittof; administration, with the will annexed, may be 

granted to the attorney* of the absent executor, for the use and benefit 
of his principal,. limited until he shall obtain probate or letters of 
administration granted to himself. 


213* When any person to whom, if present, letters of administra* 
A A-.- : -^ 1 . :ii annexed might be granted, 

ia absent from the province, letters of ad- 
•ent perioxi, who, if pre- ministration with the will annexed may be 
sont, would bo entitled to granted to his attorney,* limited as above- 
mentioned. 


214. When a person entitled to administration in case of intestacy 
Admimstrotion to attor- absent from the province, and no person 
ncfv of absent person enti. equally entitled is willing to act, letters of 
titi^ to admimater in oase administration may be granted to the attorney 
«f intestacy. absent pOrsoD, limited as before men- 

tioned. 


216. When a minor is sole executor or sole residuary legatee. 
Administration during Otters of administration, with the will au- 
xninority of sole exeontor nexed, may be granted to the legal guardian 
tnr residnaiy legatee. of guch minor, or to such other person as the 

Court shall think fit, until the minor shall have completed tiie age of 
eighteen years, at which period, and not before, probate of the will 
stmll be granted to him. 

216. When there are two or more minor executors and no exe- 


Adminisimtion during ^utor who has attained majority, or two or 
minority of several eze- more residuary legatees and no residuary legatee 
oi^rs or reeidnary lega- ^bo has attained majority, the grant Bball be 
***** limited until one of them shall Imve completed 

the age of eighteen years. 

217. If a sole executor, or a sole universal or residuary legatee, 
Adminiatimtiott for use & person who would be solely entitled to 
and benefit of innatid jus the estate of the intestate according to the 
rule for the distribution of intestates^ estates, 
be a lunatic, letters of administration, with or without the will annexed, 
as the case may be, shall be granted to the person to whom the care of 
bis estate has been oommitt^ by competent authority, or, if there be no 
such person, to such other person as toe Court may think fit to appoint, 
for the use and benefit of the lunatic until he shall become of sound 
mind. 


* Ito aStemf mstlw within tlwjvHidloaoaefttoCoiui.--^ 
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SIS. Pending any Bnit touching the validity ol the will of a 
AdtfiittMtratSoa pend^te deceased person^ or for obtaining or revoking 
any probate or any grant of letters of ad* 
tninistration, the Court may appoint an administrator of the estate 
of such deceased person, who shall have all the rights and powers of 
a general administrator, other than the right of distributing such estate, 
and every such administrator shall be subject to the immediate control 
of the Courts and shall act under its direction. 


219. If an executor be appointed for any limited purpose specified 
Probate limited to par- in the will, the probate shall be limited to that 

poee specified iu will. purpose, and if he should appoint an attorney to 

take administration on his behalf, the letters of administration with the 
will annexed shall accordingly be limited. 

220. If an executor appointed generally give an authority to an 
Admiaisfcration with will attorney to prove a will on his behalf, and the 

annexed limited to particu- authority is limited to a particular purpose, 
lat purpose. letters of administration with the will an* 


nexed shall be limited accordingly. 

221. Where a person dies leaving property of which he was the 
Administration limited Sole or surviving trustee, or in which he bad 

to property in which person no benehcial interest on his own accoifnt, 
lias beneftmai interest. leaves iio general representative, or one 

who is unable or unwilling to act as such, letters of administration, 
limited to such property, may be granted to the person beneficially in* 
terested in the property, or to some other person on his behalf, ^ 

222. When it is necessary that the representative of a person de- 
Administration limited to ceased be made a party to a pending suit, and 

^ ^ the executor or person entitled to administra* 

tion 18 unable or unwilling to act, letters of administration may be 
granted to the nominee of a party in such suit, limited for the purpose 
of representing the deceased iu the said suit, or in any other cause or 
suit which may be commenced in the same or in any other Court be- 
tween the parties, or any other parties, touching the matters at issue in 
the said cause or suit, and until a final decree shall be made therein, 
and carried into complete execution. 

223. If, at the expiration of twelve months from the date of an j 

Administration limited to letters of administration, the execu- 

pnrpooc of bccondng party tor or administrator to whom the same has 
to suit I^brongbt against been granted is absent from the province ^ith- 
tfums . which the Court that has granted the pco- 

liate or letters of administration is situate, it shall be lawful for sudi 
Oburt to grant, to any person whom it may think fit, letters of adminis- 
tration, limited to the purpose of becoming and being made a patty to a 
suit to be brought against the executor or administrator, and carrying 
the decree which may be made therein into effect. 

224 In any case in which it may appear necessary for preserving 
AdministraUon limited to j^toperty of a deceased person, the Court 
e^eotion msd preaervetiou within whose district any cf ^ propextv is 
of deQmi^*s pn^perty* Situate may grants to any parson irtum sack 
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^ttfi imy tliiiik fit, letteis of AdioioLktratioo Kmited to ibo coUoctiofi 
md pfoservatioii of the property of tbo deceased, aod giving discbaiges 
lor debts due to bis estate, imbjeot to the directioiiB of the Court. 


^ as. When a person has died intestate, or leaving a will of which 
thoTO Is HO oxecutor willing and competent to 
executor shall, at the time of 
the death of such person, be resident out of the 


eiBlor, of person other than 
t>ne who nnSer orUinniy otr- 
oamstniioes would be en« 
titled to ndainiatmition. 


province, and it shall appear to the Court to be 
necessary or convenient to appoint some person 
to administer the estate or any part thereof, other than the person who, 
•under ordinary eircumstanoes, would he entitled to a grant of adminis* 
tration, it shaU be lawful for the Judge, in his discretion, having regard 
to consanguinity, amount of interest, the safety of the estate, and pro* 
habnity &at it will be properly administered, to appoint such person 
as he shaU think fit to be administrator, 

and in every such case letters of administration may be limited or 
«LOt as the Judge shall think fit 


id) QmntB with Exception, 

326. Whenever the nature of the case requires that an exception 
. Probate or Bdmmistrafcioii be made, probate of a will, or letters of admi- 
wtih wm annexed, anl^eot nistration with the will annexed, shall be grant- 
ieexoepi^ozk ^ subject to such exception. 

227. Whenever the nature of the case requires that an exception 
Adminiatration witb ex* be made, letters of acj ministration shall bo 
granted subject to such exception. 


it) Ormis of the Beat 

228. Whenever a grant, with exception of probate or letters of ad* 
Probate or administraticA ministration, with or without the will annexed, 
of reat. has been made, the person entitled to probata 

or administration of the remainder of the deceased’s estate may take a 
{p:ant of probate or letters of administration, as the case may be, of the 
rest of the deceased’s estate. 


if) Oranta of Effecta nnadminiatered, 

2S9. If the executor to whom probate has been granted have died 
Grant of effooto ujiaidmU leaving a part of the testator’s estate unadmi* 
aistorod. nistered, a new representative may* be appoint* 

ed for the purpose of administering such part of the estate. 

330. In granting letters of administration of an estate not fully 
Ealoa u to grante of administered, the Court shall be guided by the 
«aboti Bnadminiitered. same rules as apply to original g^ut8,and shall 
grant letters of administration to those persons only to whom original 
grants might have been made.f 


S 12 Bong. 
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WhAii a lifBitel gimiii k«» eatpit^ck % efiaxiofti ol ikxm ^ 
tbe happ^kig of iho eveot or eooliogefK^ 
on w^ik^ it Himted^ aad them it sliU totM 

g irt of the deeeated's ettaie ttet4oimitt^red, 
tters of administratioti timll be giant^ to 
^ote pMKiaa to whom origioal graats might have been iiaadA«^ 

(g.) AUeraJtian in Orcmta, 


aatiiniftmtlpii wiieii U- 
allied gi^i* €^pi»«d; tM 
^Ifl ionie pari of oitate on- 

IKmlfinvMflKle 


S89. Brrdrt in namet and detcriptiont, or in setting forth the time 
Wliatomkeauiybow^ and place of the deceased’s death, os ikm fstiv 
M I 19 Qoart lYi a limited grant, may be reetifledi by tlio 

tioitrt, and Ae grant of probate or lettera of administiatma may be 
altered and amended accordingly. 

289. If| after the grant of letters of administration, witk, the wiH 
Ttooedfm Wkew cKxllaii annexed' a codicil be discovered, it may be 
diiooTwi^afiber gn^ oif added to the grant on due proof andJdentifica* 
adminitiration with will aa- tion, and the grant altered and amended' accords 
iogly. 

JSseocotiosk of Omnbk 


Basupstfoser aamdaiaot 2S4. The grant of probate or letters^ e£ 
for Just oaoae. i^nuiiistration be revoked or annnilad foe 

just cause. 

^Jamaania** cause is- 

let, that the pvoeeediags to obiavn the grant were defective iweitb<« 
atance ; 

2 nd, that the grant was obtained frudulently by making a false 
toggtutiox^ Of 1;^ oaop^^tsg from the Oouxt something matmair ta the 

3fd> t^iat the grant was obtained by means of an untrue altegs.tiori 
<)if a &ct essential in j^oiut of law to justify the grant, though each al« 
lisgfti^n was mad^ in igiiorauce or inadvertently ; 

that the grant hm become useless and iaoperativa throagb 
circumstances. 


lihgtraHom, 

g Tte Ooiwk by whioh the grant was made had no jnritdlotm. 

She giant was made without citing parties who ought to have been cited. 
Xhe wtll o£ whioh probate was obtained was forg^ or revoked. 

A obtained letters of adndmstration to the estate of B as his widow, but 
oe translated that she was never married to him. 

(s.) A Iwib^ken admiQijqtration to the estate of B as if he had died intofftate, 
bbt a win has wnoe been discovered. 

’’’ dhiee piobste was gintited, a later wifl has been discoveied* 

(p.) #inee>pinbate was granted, a oodicU has been discovered, wbkdi saewfaes or 
mAAm of esscutors under the wilL 

(1) person to Whom probate was, or letters of sdnunwtistion wpj^, granted, 
hSi subaeqiaently become of unsound mind. . 


•wAm Aot HBA of tsro, a. 6. 
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Or THi Pbaotioc w osAimifu aho airoKwa mo 

Lbttbbs or Aomssistbation. 

^orMioMm bT Birtfirti 23 ( 5 . Tlie District Judge shall 
itiagsln g«Miisln| utt re- diction in granting and revokihgf probates 
vmtg ia. mid letters of adutinis^tiea in atl esMs iritMn 

his district. 

j^A 4 £(' 55 ^ Court may, from time to timoi appoipt suc^ 
Fawr So Sale, judicial officers within aoy distnct as Jt ihiiiki 

nto afDiatriet ^nd|^ to fit, to act for the District Judge AS . D^ 1 ^^ 4 ieit 
uid with ncqi-ooDteDtioiis grant probate and letteis of admipistration 
*•***• iu non-cootentious cases, trithin such local lir 

mits as it may from time to time prescribe : 

Provided that, in the case of High Courts not establiidii^d by 
Koyal Charter, such appointment be made with the previous sanctioo 
iif the Local Government. 

Persons So appointed shall be called “ District Delegates." 

886 . The District Judge shall have the like powers and autheritjr 
DisWtot JoSge’i Iiowen >“ relation to the granting ef |»ohate and 

Mtofpwat of praboto Mtd letters of administriUiioo, and all matters pcinr 
administration. nected therewith, as are by law vested in him 

in relatiaa to any eivtl suit or, proceeding dependipg iu his Court. 

887 . The District Judge may order any person to produce ppd 
Bistriot Judgs may order bring into Oeurt any paper or writiag, bai^ 

person to prodnoe testa- or purporting to be testamentary; wfatch «*y be 
taeataiyp^itas. shown to be in the possession or under the 

control of such person ; 

and if it be nOt ediowti that any such psiper or writtng ki in the 
possession or under the control of such person, but there ie ■ reason tp 
telieve that he has titie knowledge of aay ewh paper er wriHWg, the 
lOovrt may duett euch parson to attend for the purpose of beipg 
examined respecting Uie same, 

and such person shall be bound to answer such questions as may 
be put to him by the Court, and, if so ordstod, to paeduce and bdug 
in sa<rii paper or writing, and shall be snlyeot to the like ptwishmei^ 
under the Indian tenal Code, in case of default in not attending, of 19 
WOt-.uuwenag such questions, or not briuging in sucb PtPff'er writing, 
as he would Save been subject, to in case ^ had been a party to a suit, 
And aiAdd 8 Ucb d^&bUit. 

aad the oosts of the proceeding shtd^ be jn the discretion of thp 

ladgA 


^ioataia or tUvrwrtmMatMfognHftasrprttoWwktott^ of 

is tlie iowtti of Hadnui ftod Bombajrs--*4lBt KM. -of 1870* 
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S88. The prMseedings of the Court of the District in rda- 

tioa to the gmotiug of probate aud letters of 
admmiitratbu shall, except as hereinafter 
otherwise provided, be regulated so far as the 
circumstances of the ease will admit by the 
Code of Civil Procedure. 


ProoMdiag of Distdoi 
Court in reloiioa to 
probftUi tad adniiiiiftrs. 
tioa. 


Until probate be granted of tbe will of a deceased person 
When and how Dittriot administrator of his estate be oonstir 

Jndgato interfere for pro* tu ted, the District Judge within whose juris* 
teotkm of property. diction any part of tbe property of tbe de* 

ceased person is situate is authori;^ and required to interfere for the 

E otection of such property at tbe instance of any person elaiming to 
interested therein, and in all other cases where the Judge considers 
that the pro.perty incurs any risk of loss or damage ; and for that pur- 
l^se, if be shall see fit, to appoint an officer to aud keep posses- 
sion of the property. 

240. Probate of the wilt or letters of administration to the estate 
Wh«a probate or admi- » deceased person may be granted by the 
nietration may be granted District Judge under the seal of his Court, if 
by Distriot Jod^. appear by a petition verified as here- 

inafter mentioned, of the person applying for the same, that the tes- 
tator or intestate, as the case may be, at the time of his decease, had 
a fixed place of abode, or any property, movedble or immoveabte, with- 
in the jurisdiction of the Judge. 

241* When the application is made to the Judge of a District ill 
0i0poMil of applioation which the^ deceased had no fixed abode at the 
tnsdo to Jod^ of district time of his death, it shall be in the discretion 

feed iSod^*^****^ ^ Judge to refuse the application, if in 

uoa abode. judgment it could be disposed of more 

justly or conveniently in another district, or, where the application is 
for letters of ^ministration, to grant them absolutely, or limited to the 
property within his own jurisdiction. 

841A.* Probate and letters of administration may, upon applica- 
Pre^ate and lettere of ad- for that purpose to any District Delegate^ 

^i^ratioamaybegraaied ^ granted by him in any case in which there 
j is no contention if it appears by petition (veri- 

fied as hereinafter mentioned) that the testator or intestate, as the case 
may be, at the time of bis death, resided within the jurisdiction of such 
JLieiegate. 

242. Probate or letters of administration shall have effect over all 
CkmolaahraiMNMi of pro. the property and estate, moveaUe or immove- 
bsio br toUora of odmiiua* able, ot the deceased, throughout the province 
in which tbe same is granted, and abali be oon- 


brftiifm. 


I . X At. AKI BUMS iyTO WVU- 

olfwive as.to tae reptesentatire title against alldebton of the deceased, 
Wd ati peta^ hoWing property which belongs to him, and sbaU afford 
full mdomuty to all debtors paying their debts, and all persona delieer- 
up wen proTO^ to tbe person to whom such probate or letfeen of 
aamunstaation wall have been granted. 


• Be. Art Vt of 1881 , a a. 
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* ProYitied that probates and letters of adtnioiairatkm granted hy a 
Bifoet ^ uBiimitea ^ro. High Court after the first day of April, 1B75, 
bates, As., grsttied by shall, unless oitierwise directed by the grant, 
have like effect throughout the whole of British 
India. 


242A.^ Whenever a grant of probate or letters of admimstration 
Tranamiaaioo of oertdfl. “ made by a High Court with such effect as 
oato by High Ooart grant- last aforesaid, the Registrar, or such other officer 
^ probaK *0 other ^8 the High Court making the grant appoints 
in this behalf, shall send to each of the o^er 
High Courts a certificate to the following effect : — i 

I, A, B., Registrar [or as t/ie case may he] ot the High Court of 
Judicature at [or as the case may be], hereby certify that 

on the day of 187 , the High Court of Judicature at 

[or 08 the case may he] granted probate of the will 
[or letters of administration of the estate] of 0. D., late of , 

deceased, to E, F,, of , and 0. U„ of , and 

that such probate [or letters] has [or hav^ effect over all the property 
of the deceased throughout the whole of British India; 

and such certificate shall be filed by the High Court receiving the 
same. 

243. The application for probate or letters of administration, if 
ConolnsiTonegs of appH- »nade and verified in the manner hereinafter 
oatioD for probate or ad- mentioned, shall be conclusive for the purpose 
mimatration, if properly gf authorizing the grant of probate or ad minis- 
made and verified. tratioii, and no such grant shall be impeached 

by reason that the testator or intestate bad no fixed place of abode, or 
no property within the district at the time of bis death, unless by a 
proceeding to revoke the grant if obtained by a fraud upon the Court. , 


244 Application for probate shall be made by a petition distinctly 
Petition forprobato. written in English or in the language in ordi- 
nary use in proceedings before the Court in 
which the application is made, with the will annexed, and stating 
the time of the testator’s death, 

that the writing annexed is his last will and testament, 
that it was dnly executed, and 
that the petitioner is the executor therein named ; 
and in addition to these particulars, when the application is to the 
District Jud^, the petition shall further state that the deceased at the 
time of his death had his fixed place of abode, or had some property, 
moveable or immoveable, situate within the jurisdiction of the Judge ; 

" and when Uie application is to a District Delegate, the petition 
sl^ farther state that the deceased at the time of bis death resided 
within the jurisdiction of such Delegate/’f 

• 245. lo oases wherein the will is written in any language other 
than Eoglisb, or than that in ordinary use in 
ei wm to bs snnesad to proceedings Wore the Court, there shall be a 
translation thereof annexed to the pejtitioo by 


e See Act XUI. of 1875. 
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a tniidiiior «f llte Court, if tbe lanauiige be eUe lor rrbiob a tnmiiator 
V«tta«ti 0 B«rtrM«i«»i(ni » af^puiated ; or if tfae will be in auy <rtber 
tgrpcwmoihartiuwOawt- kuj^age, thea bj uay pereeu eoiapeteut to 
tomalaMr. traiislaite tbe aame, in wmdi case suoh tmu*> 

latioD shall be verified by that person in tlte folio wing tuanner 

“ 1 (A. B.) do dedaie that I read and perfectly uaderstaud the 
language and character of the otigiual, and that the above is a trUb atid 
aocuiate translation thereof.” 

346. Appiicattous for ktton of admudstratioe ahall be asadc 
fMHtoifbrtattwseraA. petition diatiactdy written as aforesaid, 
minifttnitioiL stating 

tbd tiftie s^nd plane of tbe deoeaseii’s death, 
the family or other reladves of tbe deceased, and their re8|>ective 
resideaoes, 

the right in which the petitioner claims, 

that the deceased left some property within the juiisdiotieD of tbe 
District Judge ** or District Delegate,*** to whom the application is 
made, and 

the amount of assets which are likely to come to the petitioners 

hands; 

** and when tbe application is to a District Delegate, the petitioii 
Hhall further state titat the deceased, at the time of his death, resided 
withiu tl>e jurisdiction of such Del«^ata**i* 

84fBA4 Every person applying to a High Court for probate of a 
■istemehta la will or letters of admin istratieu of an estate, 
Ibr piObate. Ae. intended to have effect throughout British India^ 
ihalt state tfi his petition, iti addition to the matters respectively re- 
tiuired by section 244 and section 246 of this Act^ that to tbe b4wt of 
his belief no application has been made to any other High Court for a 
probate of the same will or for letters of administration of tbe same 
estate^ intended to have suoh effect as last aforesaid ; 

or, where any such application has been made, the Hi^ Court to 
which it was maae< the pemti or Arsons by whom it Was made, and 
the proceedings (if any) had thereon. 

And the High Court to wbiob any application is made uader the 
proviso to section 242 of this Act maytif it think fit, rejeetthe same. 

847, The pet&tieii for probate or letters of administmtion ahiill, in 
tot pre^bato or all csses, be subscribed by the petitioner and 
s4st faa»^afr a jobs s%aiS fats pleader (if any), and shall be vertBed by the 
aaS veriSsd, petWenCr in the Mlowing manner er to the 

nke efflscti*-** 

{A, the petitioner in the above petitm, deelare that what 
la st i aci d therein tree lo the best of my informatleti abd belief^ 

948, Where the application is for probate, the petitloa Shalt 
tMSdMMb of pomvo be te^ed byatleastouesf thea^tMeisidothe 
eas wMMSi wttl (tfbeu pSoeUraMe^ in^ the maitnef or to ibe 
sdNt fbnowing 


So am. 


STbo words quolod liovo bm ioserted hf Aoi TI, of 18S1, o, %, 
4 ItiW piiiwsriwi^ hM be wtt a dde d by Ant vl, oT iW|S; 4 

laiwAaehaiXtidmb 





i&cv X] imi^ jkm. U§ 


Me^ tbe wilneaMA the hmt ivSIaiid ib# 

H^itlofied in the above petittoiiy declare diatX imiiMeat^jnid 
aaaribeaind testator a6Bx hia signature mark) tlieieto<cfemAmma|f 
(or that tiie said testator ackiiowtedged ilie erritiog annexed to tbf 
above petitiou to be bis last will and testaineiit in ibt presence}.^ 


$t$. If any petittoo or declaratipn which is bei^bjr rjtqpirn^ to hp 
Paniihiiieat fm false aver, verified shall contain any averment whlbfa the 
it in pet^tiw or deoiara- person making the verification knows or believes 
to be false, snob person shall, be sobj^t to 
imishment aeoerding to the provisions of the law fov^ the time being in 
>roe for the punishment of giving or febricating false evidence. 




District Jndge may ex« 260. In all cases it shall be lawful for the 
anm nstitioiice is saraoB, Dwtrict Judge ** or District Delegate/’^ if be 
shall think proper, 

to examine the petitioner in person upon oath or solemn affirmsr 
tioQ, and a|so 

to require further evidence of the due execution of the will, or the 

^ right of the petitioner to the letters of ad** 

require ftirther evidence, mijjistration, as the case may be, and 

tb issiie citations calling upon all persons claiming to have any 
• aad issue citations to in* interest iii the^ estate of the* deceased to come 
w>eoe proceedings. and See the proceedings before the grant of 

probate or letters of administratien. 

The citation shall be fixed up in some conspicuous part of the 
Court-house, and also in the offioe of the Coh- 
Pnblics^n of citation. lector of the District, and otherwise published 
er made known in such manner, as the Judge **or District Delegate”^ 
issuing the same may direct. 


251.t Caveats against the grant of probate or administration may 
Caveats against grant of be lodged with the District Judge or a Diatrict 
probate or administration. Delegate ; and immediately on any caveat bs^ 
ing lodged with any District Delegate, he shall send a copy thereof tp 
the District Judge, and immediately on a caveat bping entered with 
the District Judge, a copy thereof shall be given to the District Dele- 
gate, if any, witmn whose jurisdiction it is alleged the deceased resided 
at the time of his death, and to any other Judge or District Delegate 
to whom it may appear to the District Judge expedient to transmit the 
same. 

262. The caveat shall be to the following 
FwrmcCcsv^. effect;— 

Let nothing be done in the matter of the estate el A, K, late of 
, deoeased, who died on the day of at , 

without notice to (7. D., of " 


* woriis qnoM have been inserted by Act VI. of 1S81, s. 0. 

t*Tmi eeotion baa been anbatitated ibr the one origix^tjly asastod hf 4# ^ ^ 
lasi, s. 6. 



'm jOQitAir nvQommn 

fM. Nd pfooeeiHag shall be tiJcoQ on ft petitioii lor probftte or letters 
Mm mUf of cmrtfti admittistration after ft caveat agmiost the 
uiktm on p 0 ti^ grant thereof has beeo entered with the Judge 
fS sstR alter aofciee to "or oflEloer"* to Whom the appticatioo has been 
made ** or notice has been ^reu of its entry 
with some other Delegate,*** until after such notice to the person by 
Whom the same has been entered as the Oourt shall think reasonable, 

858A.f A District Delegate shall not grant probate or letters of 
l>i«trlot Oetegnte when administration in any case in which there is 
not to grant probate or ad^ contention as to the grant, Or in which itotbei> 
wiuittrattoB. ^4ge appears to him that probate or letters of 

ndiniutstratioa ought not to be granted in his Court. 

ff^cplan(Uion.-^By **ooDteatioii** is understood the appearance of 
any one in person, or by his recognised agents or by a pleader duly ap* 
pointed to act on his behalf, to oppose the proceeding. 

25SB.f In every case in which there is no contention, but it 
Fower to transmit state, appears to the District Delegate doubtftil whe*. 
inent to Uiartot Judge in ther the probate or letters of administratii n 
deabtfni oases where no giiould or should not be granted, or when any 
aeaiention. question arises in relation to the grant, or ap* 

plication for the grant, of any probate or letters of administration, the 
District Delegate may, if he thinks proper, transmit a statement oi thft 
matter in question to the District Judge, who may direct the District 
Delegate to proceed in the matter of application, according to such 
instructions as to the Judge may seem necessary, or may forbid any 
fiitther proceeding by the District Delegate in relation to the of 

Such application, leaving the party applying for the grant in question to 
make application to the Judge. 

ASSO.f In every case in which there is contention, or the District 
Delegate is of opinion that the probate or 
1^^ of administration should be refused in 
J>et«^thmkaorobafca or his Court, the petition, with any documents 
of administration that may have been filed therewith, shall be 
ba rafnaod ia bis returned to the person by whom the applica- 
tion was made, in order that the same may be 
presented to the District Judge ; unless the District Del^ate thinks it 
necessary, for the purposes of justice, to impound the same, which he 
is hereby authorised to do ^ aud in that case the same shall be sent by 
him to the District Judge, 

264. When it shall appear to the Judge or District Delegate’*^ 
Orast of probate to be that probate of a will sbonld be grant^, he 
under seel of Ooari. will grant the same under the seal of his Court 

in manner following 


• The words quoted heire betm inserted by Aet VX. of 1881, s. 6. 

1 SS?^**** 2530, bat© been inserted by Act VI. of 1881» S. 7n 

S tSS words quoted bate been ineerted by Aot VI. Of ftel, a 9. 
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tttB; No prol>ate of a wiU stiall be gtanted tmtil after the expim* 
!ViM tion of 66760 dear days* and no letters of admi- 

a^mdministrfttioii. nistration shall be granted until after the ex* 

Ijdratiop of fourteen clear days from the day of the tesUtor or intestate*# 
death* 

269. Every District Judge or District Delegate^’^ diall file and 
Filing of original wills of preserve all original wills of which probate or 
whioh probAte or adminis. letters of administration with the will annexed 
tmtion, with will annexed* be granted by him among the records of 

his Court, until some public registry for wills is 
established ; and the Local Government shall make regulations for the 
preservation and inspection of the wills so filed as aforesaid* 

260. After any grant of probate or letters of administration, no 
Grantee of probate or ad- other than the person to whom the same shall 
ministration alone to sne* have been granted shall have power to sue oV 
Ao., until eame revoked. prosecute any suit, or otherwise act as represen* 
tative of the deceased, throughout the province in which the same may 
have been granted, until such probate or letters of administration sbaU 
^ve been recalled or revoked. 

261* In any case before the Dbtirict Judge in which there is ooo« 
Pfooedare in oontentioos tention,f the proceedings shall take, as nearly 
eatss* as may be, the form of a regular suit according 

to the provisions of the Code of Civil Procedure, in which the petitioner 
for probate os letters of administration, as the -case may be, shall the 
plainti^i and the person who may have appeared as aforesaid to oppose 
the grant ^all be the defendant* 

262. Where any probate is or letters of administration are revoked, 
Pmimiito emaonijor or payment b<md fide made to any executor 
•d^nistrator bofore pro- or administrator under such probate or admi* 
bAteor AdminUrtjrAtion re- sistration before the revocation thereof shall, 
notwithstanding such revocation, be a legal 
disohaim to the person making the same ; 

mod executor or administrator who shall have ficted under 
m^ofswiliaxeoiitoror cuay such revoked probate or administration 
«toMiMior to reooop may retain and reimburse himself in respect of 
any payments made by him, which the person 
to whom prdbate or letters of administration shall be siterwaids 
jgiinled might have lawfully made. 

'268. Every order made by a District Judge by virtue of the powers 
AppMls fitntt oidm of hereby conferred upon him shall be sulneot to 
IMridi appeiu to the Hlffh Court under the nifes con* 

tained in the Code of Oim Procedure api^icable to appeals. 


The High Court shall have ooncurrent jurisdiction with the 
jsriidiotos District Judge in the exercise of all the powers 
dr Oosrt. hereby conferred upon the Diotrict Jud^ 


e Tbe words UttotodlkisubmlasBKtsd by AotTlu^ 1881, ai» 
t S6eaW*W.?.16S. 
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PAETXXxn** 

Or Esaouxons or thsib owr Wboko. 

S66. A penon who intermeddles wiiA the estate of the deceased, 
SMontar of liio oim or does any other act which belongs to the 
wr«»g. ^ ^ office of executor, while there is no rightful 

executor or administrator in existence, thereby makes himself an ezecu* 
tor of his own wrb^. 

EmeeptioiM. First. — ^Intermeddling with the goods of the deceased 
for the pnrpoee of preiwtring them, or providing tor his funeral or for 
the immediate necessities of his family or property, does not make an 
executor of his own wrong. 

Second. — ^Dealing in the ordinary course of business with, goods 
of the deceased received from another, does n'ot make an executor 
bis own wrong. 

UlmtrationB. 

(a.) A uses or gives away or sells some of the goods of the deceased, or takes 
them to satisfy his own debt or legacy, or receives payment of the debts of the de- 
ceased. Ho is an executor of his own wrong. 

(&.) A, having been appointed agent by the deceased in bis lifetime to collect bis 
debts and sell his goods, continues to do so after he has become aware of his death. 
He is an executor of his own wrong in respect of acts done after he has become- 
aware of the death of the deceased. 

(c.) A sues as executor of the deceased, not being such. He is an executor of 
his own wrong, 

266. When a person has so acted as to become an executor of his 
LiabiHfcy of executor of own wrong, he is answerable to the rightful 
his own wrong. executor or administrator, or to any creditor or 

legatee of the deceased, to the extent of the assets which may have 
come to his hands, after deducting payments made to the rightful 
executor or administrator, and payments made in due course of ad- 
ministratiom 


PART XXXIIIf 

Of the Powers of an Executor or Administratob. 

267. An executor or administrator has the same power to sue in 
In respect of oauees of respect of all causes of action that survive the 

ection sumviog deceased, deceased, and to distrain for all rents due to 
and rents due at death. hitii at the time of his death, as the dctpeased 
had when living. 

268. All demands whatsoever, and all rights to prosecute or defend 

O'- proceeding, exiBtiog m 

Sion of or against deceased, favour of or gainst a person at the time of lus 
survive to and against exe^ decease, survive to and against his exeeutdiB 
oator<»^ administrator, or administrators; except causes of action lot 

^ This Part does not extend to Hindus, lainas, Sikhs, or Buddhists.— Aot 
eC 3B70. 

t So Ihr as it relates to an executor and an administrator with the will annexed. 
Shit Fart M»pbes to the wills of Hindos, Ac., on or after 1st September 1S70, inShe howef 
J^^nmaoes and iu the towns of ICadras and BomSmy.— Act XXI. of a t* 
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defamation, assault as defined in IxsIiMr Penal Code, or other per- 
■onal injuries not causing the death of the j^y ; and eyeept also oases 
where, idier the death of the party, the tell^ som^tiMuld not be en- 
Ji^ed, or •granting it would be nugatory, 

TlMr&tions. 

(/$.} A oolliftton takee place on a railway in consequence of some neglect or defanlt^ 
of the ofiicials. and a passenger is severely hurt, bnt not so as to oanne 4aai4i. 80 nor- 
wards dies witiiout having brought any notion. The cause of action does npt survive. 

( 6 .) A Bues for divorce. A dies. The cause of action dbes not survive to Ins 
repmentative. 

289. Aa executor or aclministrator has {>owet to dispose of the 
tower of wocntor or ad. property of the deceased, eithef Wholly 
nUoiatrator to diipow of or in part, in such manner as he may think 
fit, 

lllmtrationg, 

(a.) The deceased has made a specific bequest of part of his property. The exe- 
cutor. not having assented to the bequest, seifs the subject of it. The sale is valid, 

' (A) The executor, in the exorciso of his discretion, mortgages a part of the im - 
moveable estate of the deceased. The mortgage is valid. 

270, If an lexecutor or administrator purchases, either directly 
VwdtamB by exeoator or indirectly, any part of the property of the 
adminietrator of deceased*! deceased, the sale is voidable at the instance of 
property. peraou interested in the property 

sold. 

27J.. When thqre are several executors or adininisIratorB, the 
Fowera, of several oroou- powers of all may, in the absence of any direc- 
tors or a^mimstrators, ex- tiori to the contrary, be exercised hy aby one< 
miseabld by one. of them who has proved the wHl or taken out 

administration. 

Illustrations. 

(a.) One of sovorul executors has power to release a debt duo to the deceased. 

(b.) One has power to surrender a lease. 

(c.) One has power to sell tlie properly of the deceased, moveable or im- 
moveable. 

(d,) One has power to assent to a legacy. 

(«,) One has DOW (*r to endorse a promissory note payable to the deceased. 

( /• ) The will appoints A, B, 0, and D to be executors, and dhects that two of 
toem be a qoorttin. No act can bo done by a single executor. 

Bnrvlva) of powers 6a 272. Upon the death of one or more o 
dmiUi of one of Mverai 0 x 0 - Several executors or admit»istrators, all the pow- 
outora or administrators. ^^f office become vested in the survivors 

or survivor. 

273w The administrator of ofFects unadministored has, with respect 
Fowoii of adminiiitrator to such effects, the same |>owers as the oriffitiai 
sisflhola ftnadiitinistorad. executor or administmtor. 

a •4»^»trator . 274. An administrator during minoritj^ 

has all the powers of an ordinary adrainistvator 

278u When probate or letters of administration have been granle 
Ihwora of married exe. to a married woman, she has all the power 
totrix or adm^tsitmirk. of an piditisry executoi or adoiiitiBtiatiQr^ ! 
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* PART XXXIT.^ 

Ofr f ae J>ijfim dt an ExNcutoN on AnniNigtEAtOB^ 

SflTtf. II 18 the duty of an executor to peiforoi the funeral of the 
Ao fimeni deceased in a manner suitable to bis condition, 

if he has left property suiBcient for the por]^ose« 
Sl?7. An executor or administrator shall, within six inonlnA fVom^ 
^ the grant of prebate or letters of admintstra- 

laretttott snA acsowit. exhibit in the Court by which the same, 

may have been granted an inventory containing a full and true estiinate 
of all the property in possession, and all the credits, and also all the ^ 
debts owing liy any person or persons to which the executor or ad minis* 
trator is entitled in that character, and shall in like manner, within 
one year from the date aforesaid, exhibit an account of the estate, 
showing the assets that may have come to his hands, and the manner 
in which they have been applied or disposed of 

SftrtA.f Id all cases where it is sought to obtain a grant of pro** 
loventorf to inoitide pro- bate Of letters of administration inteoded to 
‘ have effect throughout the whole of British 
India, the executor, or the person applying for 


io ftzij part of British 


administration after the first day of April, 1875, to the effects of any 
per^n dying in British India, and leaving proper^ in more than one 
province, shall include in the inventory of the effects of the deceased 
his moveable or immoveable property situate in each of the provinces: 

And the value of such property situate in the said provinces, re-* 
i^ctively, shall be separately stated in such inventory, and the probate 
cr letters of administration shall be chargeable with a fee correspond* 
tng to the entire amount or value of the property affected thereby, 
wheresoever situate within British India. 

278« The executor or administrator shall collect, with reasonable 
Am to property of, and diligence, the property of the deceased, and the 
idbto owing to, deoeased. debts that were due to him at the time of his 
death. 

279. Funeral expenses to a reasonable amount, according to the 
Wxpessot to bo paid be- degree and quality of the deceased, and death* 

lore ail debts, bed charges, including fees for medical attend* 

Nnce, and board and lodging for one month previous to bis death, are to 
be paid before all debts. 

280. *1^6 expenses of obtaining probate or letters of administra* 
ISspenses to be paid next tioo, including the costs incurred far or in re* 

after snob expenses. ^ spect of any judicial proceedings that may be 
liecesoaiy for administering the estate, are to be paid next after the 
foneral ex pe nses and death* bed charges. 

jm. Wages due for services rendered to the deceased within three 
Wages for oertaittserrioes Hiopths next preceding his death by any la* 
iobe MS' paid, and then bourer, artizan, or domestic servant, are next to 
•tbsrdebsa be paid, and then the other debts of the 

deceased. 

M - 

* Bo 2kr ns it rslaios to the eseootor and sa ndmiiiistrator with ilie wiU mBiisamd, 
^Is Pm applies to Wilis nwdo by Hbidos, Bs., on or nOer 1st Bopletnbor 1870, in tbs 
Lower Provtnoes. and In the towns of JLidrss and fioiBbfiy.-*Aot NXL of 1870, s. 2S 

t SseAotJUH.ofl87«, a5. 
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gm M i tfr^ an ** 09 oipditor is to 

tobta to b* raid a«wto « riffbt of prioritjr over ^lotlMr, Igr touon 

Mid ntoiiii/. that his mbt is secured bj aa iDsttomeot: wsder 

66al, or on My other accooirte 

But the executor or adininietrator shall pay all such debl9* as ha 
koowsf of, including bis own, equally and rateably^ as &r aa the assets 
the deceased will extend. 

Appiioafeton of inovoaW® 288. If the domicile of the^ deceased aras 
proj^riy to pajrmeiit of not in British lutlia, the application of his 
moveable property to the payment of his debts 
itt BrituOi Indlas is to be regulated hy the law of the cooatfy 

in which he was domiciled, 

IlluntraUon, 

A diet, having bis domicile in a country v^hero instraments under seal have 
pHority over instrunionts not under seal, leaving moveable property to the v^ue of 
10,000 rupees, immoveable property to the value of 6,000 rupees, debts on instro- 
ments under seal to the amount of 10,000 rupees, and debts on instruments not 
under seal to the same amount. The debts on tne instruments under seal are to be 
paid in full out of the moveable estate, and the proceeds of the immoveable estate, 
are to be applied, as far as they will extend, towards the discharge of the debts not 
under seal. Accordingly, one-half of the amount of the debts not under seal is to 
be paid out of the proceeds of the immoveable estate. 


284. No creditor who has received payment of a part of his debt 
Or<^torp.!dii>i»rt<ind« by y'rtue of the last preceding section shall be 


oaotion 2SS to bring pay* 
moat into aoooont before 
i^aring in proceeds of im* 
tnoveal^ pi^erty. 


entitled to share in the proceeds of the im* 
moveable estate of the deceased unless Im 
brings such payment into account for the bene* 
fit of the other creditors. 


lUuatration, 

A dies, having his domicile in a country where instruments under seal have 
priority over instruments not under seal, leaving moveable property to the value of 
6,000 rupees, and immoveable property to the value of 10,000 rupees, debts 
instruments under seal to the .amount of 10,000 rupees, and debts on instruments 
not tinder seal to the same amount The creditors holding instruments under seal 
receive half of their debts out of the proceeds of the moveable estate. The pro- 
ceeds of the immoveable estate are to bo applied in payment of tlie debts on instru- 
ments not under seal until one-half of sumi debts has been discharged. This will 
leave 5,000 rupees, which are to lie distributed ruteably amongst aU tlio oreditora 
without distinotioQ in proportion to the amount which may rommn due to them. 

Bebbi to be paid before 286. Debts of every descriptioa must be 
paid before any legacy. 

286. If the estate of the deceased is subject to any oontingent| 

' 2xeci>toria>admliii«tmter liabilities, an executor or administrator is not 
tiei bound to pay legadoe bound to pay any legpey without a eufficient 
witbeat indemuity. indemnity to meet the liabilitiee whenever they 

may become due. 

287. If the assets, after payment of debt% necessary expenses 

. Abaiimat of gonml specific legacies, are not sufficient to pay all the 
\ ^ general legacies in full, the latter shall abate 

or be diminished in equal proportions; 


• A nidalli^ to pay calls Si a Bomb., O. €t X, SO. 

t aotttifir, not ociiiitniislival|y.-«*e Bondi., 0. 0* ^ 

t8 BpBi.,0.0,J BO. 
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mA the executor has no riglit 16 pay one legatee tit preference 
SiiKmtor not to pay one to another, nor to retain any money m account 
jlflfatoe.Ui polomnoo to of a legacy to himself or to any person for 
anotaw, whom he is a trustee* 

288. Where there ifTa speciftc legacy, and the assets are sufficient 
Kon^utemeot of speoi. *>** payment of debts aud necesswy expenses, 

So legacy when asaeta anfli* the thing specified must be delivered to the 
oimit to pay debta. legatee Without any abatement* 

289* Where there is a demonstrative legacy, and the assets are 
Bight under demonatra. sufficient for the payment of debts and neees* 
tive legapy, when aaaeta sarv expenses, tbe legatee has a preferential 
anlBotant to pay debts and claim for payment of his legacy out of the fund 
jteoeaaaiy eapenaea, which the legacy is directed to be paid 

until such fond is exhausted, and if, after tbe fund is exhausted, part of 
the legacy still remains unpaid, he is entitled to rank for the remainder 
against the general assets as for a legacy of tbe amount of such unpaid 
xemainder, 

290. If tbe assets are not sufficient to answer the debts and the 
Bafoabla abatamant of specific legacies, an abatement shall be made 

•peoifio legaoiea* from the latter rateably in proportion to their 

respective amounta 
JUui^ration, 

A has bequeathed to B a diamond-ring, valued at 500 rupees, and to 0 a horse, 
valued at 1,000 rupees. It is found necessary to sell all the effects of the testator, 
and his assets, after payment of debts, are only 1,000 rupees. Of this sum rupees 
333-5-4 are to be paid to B, and rupees 666-10^ to C. 

291. For the purpose of abatement, a legacy for life, a sum appro- 
LegMes treated as gene- priated by the will to produce an annuity, and 

ral fer purpoM of abs^ the value of an annuity when no sum has been 
appropriated to produce it, shall be treated as 
general legades* 

PAET XXXV.* 

Of the Sxscutob’s Assent to a Lboacy. 

Asaeiit neeeasary tp eom* 292. The assent of the executor is neces- 
plete le^tee’a title. saiy to complete a legatee's title to his legacy* 

lUugtratiom. 

XflA A by his will bequeaths to B his Qoverument paper, whldi is in deposit 
with the Bank of Bengal. Tbe Bank has no authority to deliver the securiUes, nor 
B a right to take possession of them, without the assent of the executor. 

(5.> A by his will has bequeathed to 0 his house in Calcutta in the tenancy of 
B. C w ndt entitled to receive tbe rents without the assent of the executor. 

298. The assent of the executor to a specific bequest shall be aufii- 
JSShotofeseouter^saMetit cient to dfvest his interest as executor therein, 
lo speotflo isga49^. ^ transfer the subject of the bequest to the 

' ■ — * - I I, rff ,,l I I , 

e So flw as ii rslatea to am sxeentor and an administrator wiUi the will tMs 

Fgrt iwiisi to wills mads by Htadiii, 4 eo.. on or after 1st Septsmbar 1S70, in the Lower 
BnwioflMandlntbeiimmerile^mftm of I970|a X, 
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tentM, aniess ibe natare or tibe oirontnsfonees of the projMntf leqnira 
■febet it shell be transferred in a pa^icolar way. . „ ^ 

' ^is assent may be verbal, and st may be either exfueas or la^^sea 
Natnra of from the oondwot oi the executor. 

IUvi0trmtkm$^ * 


(a.) A horse is bequeathed. The executor requests the legatee to dispese of it. 
•or a ^ivd party proposes to pmchase the horse from the executor, and he direo& 
him to ftm)ly to the legatee. Asiient to the legacy is implied. 

{b.) The interest of a fund is directed by tbe will to be applied for ikib main- 
ienance of t^e legatee during bis minority. The executor commences so to apply it* 
This is an assent to tbe whole of the bequest. 

<o.) A bequest is made of a fund to A, and after him to B. The executor pays 
the interest of tbe fund to A. This is an implied assent to the beqnest to B. 

(d.) Elxecutors die after paying all tlhe debts of the testator, but before sSjlMae- 
tloh of specific legacies. Assent to tbe legacies ihay be presumed. 

(s.) A person to whom a specific article has been bequeathed takes possessfoki 
of it, and retains it without any objection on the part of the exeoutor. His assMft 
may be presumed. 


294. The assont of an executor to a legacy may be conditfonal, an4 
if the condition be ot»e which he has a right to 
enforce, and it is not performed, there is no 
assent. 


Conditional assent 


lUuirtmtiona. 

(a.) A bequeaths to B his lands of SttltAtqmr, which at the date of the will, and 
at the death of wore subject to a mortgage for 10,000 rupees. The executor assents 
to the bo<iuest on condition that H shall, within a limited time, pay the amount due on 
the mortgage at the testator’s death. The amount is not paid. There is no assent. 

(6.) The executor assents to a bequest on condition that the legatee sliall pay him 
a sum of money. The payment is not made. The assent is nevertlieless vand. 

29B. When the executor is a legatee, his assent to bis own legacy 
Assent of executor to his is necessary to complete his title to it, in the 
wwB legaey. same way as it is reouired when the 

is to another person, and his assent may in like manner be express or 
implied. 

Assent shall be implied if in bis manner of administering the 
preperty he does any act which is referable to 
Impiiod assent character of legatee, and is pot referable to 

bis character of executor. 


Aa executor t ake** the rent of a house, or the intefest of QoyestUiient securitisa 
bequeathed to him, and applies it to bis own use. Tliis is assent. 

Xffbot of exeeutoi^s as* 296. The assent of the .executor to a l^;aoy 
gives effect to it from the death of the teet^tox. 
JUu9ttaHon$, 


(o.) A legatee sells his legacy before it is assented to by the executor. Th® 
executor’s sub^uent assent operates for the benefit of tlie purchaser, and complete 
his title to the legacy. 

(A) A bequeaths 1,000 rupees to B with interest from his deatib. The exeeator 
does not assent to this legacy until dm expiration of a year from A*« dealh* B la 
<aatidea to interest from die death of A 

^l^wutqr when to Oelifer SB7* An exjBcutor is not bound ^ pay 
’„**9’^***** ddlivar any legacy until the expimtian ^ MO 

vaar |ba tastalor's death. 
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< IlluMiratian^ 

A by hifl will diroots his legacies to be^paid iirithin six months after hts death* 
^le exeoutor is not bound to pay them before the expiration of a year* 


PABT XXXVI* 

Of the Patmsht and AppoBTioNMEirT OF Annuities. 

298, Where an annuity is given by the will, and no time is fixed 

' Oommeiioetiient of an- commencement, it shall commence from 

nniiy when no thus fixed the testator’s death, and the first payment shall 
by will, be made at the expiration of a year next after 

that event. 

299. Where there is a direction that the annuity shall be paid 

• When annuity, to be paid quarterly or monthly, the first payment shall 
quarterly or monthly, first be due at the end of the first quarter or first 
falls duo. month, as the case may be, after the testator’s 

death ; and shall, if the executor think fit, be paid when due, but the 
executor diafl not be bound to pay it till the end of the year, 

' 800. Where there is a direction that the first payment of an an* 

« . Duity shall be made within one month or any 

other division of time from the death of the 


. Bates of sttooesiire pay- 
ments when first payment 
directed to be made within 
giren time, or on day oer- 


Apportionment where an- 
nuitant dies between times 
of psjyment. 


testator, or on a day certain, the successive pay- 
ments are to be ma^e on the anniversary of the 
earliest day on which the will authorizes the 
first payment to be made ; 

and if the annuitant should die in the in- 
terval between the times of payment, an ap- 
portioned share of the annuity shall be paid to 
nis representative. 


PART XXXVII.* 

Of the Investment of Funds to pbovide fob Legacies. 

90L Where a legacy, not being a specific legacy, is given for life, 
Investment of sum be- sum bequeathed shall, at the end of the 

qneothed where legepy, not year, he invested in such securities as the High 
Speoifio, given for life. Court may, by any general rule to be made, 
from time to time authorize or direct, and the proceeds thereof shall be 
pi|id to ^e legatee as the same shall accrue due. 

802. Where a general legacy is given to be paid at a future time, 
« Tuniatmcmt of goneral executor shall invest a sum suflBoient to 
to be paid at fntnre meet it in securities of the kind mentioned in 
the last preceding section. 

r The intermediate interest shall form part 

Igtennedlate Interait. residue of the testator’s estate* 


Ifllmiedlate Intareit. 


a So lim at it mUeitee to an execmtor nod an administrator with the will annexed, 
Fart iqipliee to willn made Hindns, Ac*, on or alter 1st Sept ember 1870, In the 
Bet and in the towns oc Hadiai and Boinbiiy.<«-Aot 
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ember 1870, In 
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808 Tl^ere an annuity is and no fund is cbai|^d with Its 
so food pyment, or appropriated ^ the wHl fo an swer 
c%wffAwmi,orm^^ a Gorernment anauity 6£ thfe apedfieil 
ad to» aimfiHfo amount aball be purchased ; or, 

if DO such annuity can be obtained^ then a sum sufficient to^ pro- 
duce the annuity shall be invested for that purpose in such securities as 
the High Court may, by any general tule to be mede,fr6m tioid to time 
Imthorise or direct. 

S04. Where a bequest is contingent, the executor is not bound to 
l^nsfer to rtoidwsry le* invest the amount of the legacy, but may trails- 
gi^ttoofoontingeatbeqaeat. fer the whole residue of the estate to the re- 
siduary legatee on his giving sufficient security for the payment of the 
legacy if it shall become due. 

309. Where the testator has bequeathed the residue of bis estate to 
iRTMtaiwt Of r«.id<i. be. ft peraoft li/® without my direction to laveek 
SiM»Uisd for Ufo. withoat it in any particular seounties, so much theroor 
^irootioD to inrett in parti- gg ig uot at the time of the testator^ dedeaa# 
otilar •aoarities. invested in such securities as the High Court 

may for the time being regard as g^d securities shall be converted into 
tnon^ and invested in such securities. 

906. Where the testator has bequeathed the residue of his estate 
Infeatment of waidao be- ‘ person for life wi th a direction that it shall 

ouaatoed for life, with dirao- be invested in certain specified secariliea^ so 
S«wi to^Jn^oat in spooifled much of the estate as is not at the time of hie 
death invested in securities of the specified kind 
shall be converted into money and invested in such securities. 

807* Such conversion and investment as are contemplated by the 
t'imesiidiniioiierofooii. two last preceding sections shall be made at 
fiMoo and ioTeatment. such times and in such manner as the executor 
shall in his discretion think fit ; 

and until such conversion and investment shall be completed, the 
Intereat pajable QotU in- person who would be for the time being enti- 
▼aatment. ^ ^ tied to the income of the fund when so invested 

shall receive interest at the rate of four per cent, per annum upon the 
market-value (to be computed as of the date of the testatoi^e Mttii) of 
such part of the fund aa shall not yet have been so invested. 

308, Where, by the terms of a bequest, the legatee is entitled tq 
the immediate payment or possession of the 
money or thing bequeathed, but i8aii4nor,kil4 
there is no direction in the will to pay it to any 
person on his behalf, the executor or l^inis- 
trator shall pay or deliver same i^te the 
Oourt of the District Judge, by whom or by whose District l>rie« 
gate,*** the probate was, or letters of administration with the will ati- 
mexed mranted, to the account of the legatee, unless the legatee 
be a ward ot the Oourt of Wards ; 

and if the legatee be a ward of the Court of Wards, the Iqgaqy 
aihall be paid into that Oourt to bis account, and such payment into the 


PvsoeCnie where minor 
tnUtteS to Immediate pay- 
ment or poaaeadoD of be- 
^pieet, and no direotion to 
to pereon on bia bebatt 





m 


im. IS.} aimii mfoemiBm act. 

itbe Piibist Judge, «r into |1^) CWt of Wnsik M 4i|» «w» 
nay be, ebali be a flaffi<»Oiit diaebMgo for lUto >no99; w ; ' 

•ad ancb money, when piud in, abaU be inveslKra in tiba fnnl^ase of 
Ooneroiaent securiuea, which, with the iotoieet tbeieon, eball be tron^ 
feixed or to the peraou entitled thereto, or otherwiee applied foy hti 

bmefit, •(( Judge or t^ Court of Wards, as the oase nt^ be, may 
dUeeii, 


PAET XXXVIII.* 


Or rat Pboobdubk and iNTSiaaT or LKaAOiis. 


iAgnU^a title to pro. , 309. The legatee of a specific UgAcy is en- 

dnoa of ipeoifio legacy. titled to the clear produce thereof, if any, front 
the testator’s death. 

Meception. — A specific bequest, coDtingent in its terms, does not 
comprise the pniduce of the ieg^y between the death (d the testator and 
the vesting of the legacy. 

The clear produce of it forms part of the residue of the testator’s 
estate. 

Iliustrationita 

(a») A bequeaths bis flook of sheep to B, Between the death of A and 
by his executor the sheep are shoruy or some of the ewes produce lambs. Ifhe wool and 
hinbs are the property of B. 

4b,) A bequeaths hk Govern meat securities to B» but postpones the did^ivery of 
them till the death of 0. The interest whioh falls due between the death of A and 
the death of 0 belongs to B, aud must, unless he is a minor, bo paid to him as It is 
veoeived. 

(c.) The testator bequeaths all his four per oent. Government promiseory notee to 
A when he shall complete the age of 18. A, if ho complete that a^, is entitled to 
reoeive the notes, hut the interest which accrues in respeot of them, hetween t|^e ^sta* 
tor 8 death and A's completing 18, forms part of the residue. 


310. The legatee under a general residuary bequest is entitled to 
Besidoary legatoek title tbe produce of the residuary fund firoiu tbe 
toprodaoeofreeiduaryfund. testator's death, 

Exoeption , — A general residuary bequ^t contingent in its t(^rms 
does not comprise the income which may accrue upon the fund be- 
queathed between the death of the testator and the vesting of the legacy. 
Such income guos as undisposed of. 


Illustrations, 

(a,) The testator bequeaths the residue of his property to A, a minor, to be paid 
ie him when he idiall complete the age of 18. The income from the testator's death 
belongs to A. 

(o.) The testator bequeaths the residue of his property to A, when he shaU oom* 
mto the age of 18. A, if he complete that ege, is entitled to receive the residue. 
The itteeme which has aoomed iu respect of it since the testator's death goes as an* 
mpoted of. 

Interest when no time 811. Where no time has been fixed for tbe« 
Jked forpaymeatof general payment of a general legacy, interest begins to 
run from the expiratioii of one year from tbe 
testator’s death. 


* 8e fiw as it relates to an eocaontor and an adminietratcir with the will iliiiexed, 
this ^aif apnlles to wills made by Uindns, Ac., on or after 1st Septesoher IWCI, th# 
liower TroidiiMi awl ia Uo towjw of |Mras and Bombar . Aot A KX of 1870^ a B. 
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iim. 


" Where the U bequ^illit la eUiiiki^M^ 

et a debt, iatevectt rune from tbe d^h of the teetator, 

(£*) Wbete the testator was a pieua&t or a more remote anooitor of 
tiib legatee, or has pot himself in the place of a pareat of tiie legatee^ 
die l^acyshall bear ioterest from the death of the testator. 

(§,) W here a sum is bequeathed to a minor with a direetion to fiajir 
for his mainteoance out of it, interest is payable from the death of dte 
testator. 

812. Where a time has been fixed for the payment of a general 
. , legacy, interest begins to run from the time so 
Interest time fixed, fixedl 

The interest up to such time forms part of the residue of the tes- 
fator^s estate. 

Exception , — ^Where the testator was a parent or a more remote 
ancestor of the legatee, or has put himself m the place of a parent of 
the legatee, and the legatee is a minor, the legacy shall bear interest 
from me death of the testator, unless a specific sum is given by the will 
fbr maintenance. 

^ , . , , , 813. The rate of interest shall be four pef 

Bate of interest. ' annum. 

314. No interest is payable on the arrears of an annuity within the 
Ko interest on arrears of first year from the death of the testator, al* 
annnit^ within first year though a period earlier than the expiration of 
after testator's death. fixed by the will for’ 

making the first payment of the annuity. 

815. Where a sum of money is directed to be invested to produce 
Interest on sum to he in. an annuity, interest is payable on it from the 
vested to produce annuity, death of the testator. 


PART XXXIX.* 

Of TEX Bjcfuneino of Lbqacibs. 

816. When an executor has paid a legacy under the order of a 
Befhnd of legs «7 paid Judge, he is entitled to call upon the legatee to 

under ladgeTs orders. refund, in the event of the assets proving ia* 
sufficient to pay all the legacies. 

817. When an executor has voluntarily paid a legacy, he cannot 
Ko rafimd if paid ¥ 0100 . call upon a legatee to refund, in the event of the* 

assets proving insufficient to pay all Ae legacies. 

818. When the time prescribed by the will for the performance of 
Behind when legacy be» ® condition has elapsed without the condition 

eomes due on pe^rmaaoe having been performed, and the executor has* 
of oonditioa within further thereupon, wituout fraud, distributed the assets ; 
^me eHowed under seotion g^^h case, if further time has been allowed, 

under the one hundred and twenty-fourth sec- 
tion, for the performance of the condition, and the condition has been 

^ So Ihr as It rslates to an exeoutor and an adndnisteator with Um will aimesed, this 
Kart eppllM to wiiia ssade hr Hindus, So., on or alter 1st September 1X70, in the Lower' 
trofiiices and in the towns of Madree and Boiahay.-«-Aot XXI. of 1890, a S. 
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fuibmM <lie lemoj oaoxiot be eleimed from ihe mernttor^ 

pat those to whom lie has paid it aim liaUe to refund the amount. 

till When tile executor has paid away the assets in kifacie 8 » 
ihmi aaeh legsMe eom* he is idtmwaida omi^fed io diaohaige a debt 
|(sliftble to IS^ of which he bad no previous notioOp he is eu* 

nation. titled to call opon each legatee to nahindio* 

proportion. 

820, Where an executor or administrator has given such notices 

as would have been given by the High Oonrt 
DisMmtioB of amsta administration-suit for creditors and others 

to send in to him their claims against the estate of the deceased, he 
tiiall, at the expimtion of the time therein named for sending in claims, 
be at liberty to distribute tbe assets, or any part thereof, in discharge 
of such lawful claims as he knows of, and abml not be liable for the 
assets so distributed to any person of whose claim he shall not have 
bad notice at the time of such distribution ; 

but nothing herein contained shall prejudice the right of any ere- 
Creditor tnaj follow m- ditor or claimant to follow tbe assets, or any part 
sota thereof, io tbe bands of tbe persons who may 

have received the same respectively. 

821, A creditor who has not received payment of Lis debt may* 
Withiii what period ore- Call upon a legatee who has received payment 

ditorr^oail upon legatee of his legacy to refund, whether the assets of 
te reemd. ^ ^ testator's estate were or were not sufficient 

at the time of bis death to pay both debts and legacies, and whether 
the payment of the legacy by the executor was voluntary or not. 

822, If the assets were sufficient to satisfy all tbe legacies at the 

Whenlogateenotsatiaaed testator's death, a legatee who has 

not received payment of his legacy, or who has 
been compelled to refund under tbe last preced- 
ing section, cannot oblige one who has received 
payment in full to refund, whether tbe legacy 
were paid to him with or without suit, althpngh the assets have subse- 
quently become deficient by the wasting of the executor. 

828. If the assets were not sufficient to satisfy all the legacies at 
When legaten ^he time of the testator's death, a legatee who 

most flrtt proceed againet has not received payment of his legacy must, 
meontor, if aolrent^ before he can call on a satisfied legatee to refund, 

first proceed against the executor if he is solvent ; but if the executor is 
insolvent or not liable to pay, the unsatisfied legatee can oblige each 
satisfied l^Retee to refund in proportion. 

824. The refunding of one tegatee to another shall not exceed the 
IdtaHtereSuidiagof Olid sum by which the satisfied legacy ought to 
^rsteeteslloti»«r« have been reduced if the estate him been pro- 

perly administered. 
lUuitratkm. 

A has l^Qcatheil 240 rupees to B, 480 rupees to C, and 720 rupees to D. Tbd 
•wets are only 1,200 rupees, and, if properly administered, woOld give 200 rupees to B, 
«W rupees to and 600 rupees to D. C and D have been paid tueir legacies in full, 
Mviitg nolmqg to B, B can oblige 0 to refund $0 rupees, and D to refund rtmeee. 


oomp^ed to refund 
under seotion S21, oannot 
oblige one paid in fnU to 
refand. 


*6eeAflt8r,dri377« 
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mimmHxmmfrsa. tlWk 

825. Tlieiefwia^ §U mm 

More§^ Without iutofett 

926. The eqrpkfl or residue of the deceased’s profierty, after fmy^ 
BacMiie after ueuai pay. meet of debts aod legacieSi ehail be paid totho 
mmts to be paid to roai- reskhiary legatee wlieu any has been apmi^bd 
mrnj lesidoa the wiU, 


PAET Xh^ 

Of TH» lililBlLtTY inr aw ExBOUIOB OB ADlCIKIStBAtOB FOB 
Devastation. 

827. When an executor or administrator misapplies the estate of 
IdatvMity of axooatororad* the deceased, or suldects it to loss or darfi^e^ 
auuiitnitor for devaatation. he is liable to make good the loss or damage 
so occasioned. 

lUrntrations. 

ia.) Tha cseostor pays out of the estate an uafounded elaun. He is liable to 
Slake the lone. 

(/i.) The deoeafied had a valuable lease renewable by notioe, which the executor 
meglects to give at the pro))er time. The executor is liable to make good the loss. 

fc.) The deceased had a lease of less value than the rant payable hu* it^ hut ter* 
mimilde on notice at a particular time. The executor neglects to give the notice. He 
isdudde to wake good the loss. 

828. When un executor or aKltninistrator occasions a loss to the eetmte 
For neglect to get in nay by neglootiug to get in any part of the property 
part of property. of the deceased, he is liable to muko go^ tko 

amount 

lUustrafhns. 

(a.) The executor absolutely releases a debt duo to the deceased from a sdlvcnt 
yersoii. or <s«»rof#ouiid8 with a debtor who is able to pay in full. The executor is liable 
to make good the amount. 

(6.) The executor neglects to sue for a debt till the debtor is able to plead the 
Act for the limitation of euiU, and the debt is thereby lost to the estate. The exeom* 
tor is liable to make good the amount. 


PART XLI. 

Miscellaneous. 

829, [R^gpmUd by Act No. VII. of 1870.] 

880. [Repealed by Act No. XXIV. of 1867.] 

831. The provisions of this Act shall not apply to intestate or testa- 
Saotaisioii to property of mmiiary succession to the property of any 

Htiidni, Ao«, and oertain Hiijdu,f Muhammadan, or Buddhist nor ohalt 

•"J' “»«>«• Of any intertwy 

ocoamog, before the first day of January 1866 . 
The fourth section shall not apply to any uiarriase coutiacteS 
lirfore the same day. 


.... 1.?? ** w admiBirt.*tor iritti tiu luiH wnmd. 

iUiItei.WbMtowdlaaMd.hf S>a<>i>«.JM.,-<wor totor Im 
iMMto l » to» i i i to. M i a AiAhatoMM of Uidia. aad Bambw—AsTSTaOm^S 
t KewstoAotUl. «r ISM. eaaUft9JlM»,«.a 



AcvX] tmua saeeaimm ^ 

SS2, Tha Ooreraor-Qeneral of India in Council Bltall, from Urns 
IWrof<w«or.Q«... ^ h»ve power by an order eith^ to- 
r»i •nr rmotf, trospectiFely from the pa»»og of tbi 9 Ae^ or 

Or tHbe in pvo^iBcttvely, to exempt from tbe opeymtion of 

li^ froie operation of whole or aoy part of this Act the memters 
of any race, sect^ or tribe io British India, or 
any part of such race, sect,* or tribe, to whom he may consider it impos* 
sible or iuexp^ient to apply the provisions of this Act, or of the part of 
the Act mentioned in the order. 

The Governor-General of India in Council shall also have power 
from time to time to revoke such order, but not so that the revocation^ 
shall have any retrospective effect. 

4.11 orders and revocations made under this section shall be pub" 
lished m the OazetU of li^va* 

• Under tliis aeotlon Katira Ohrigtianein the Provipoe of Ooorg have been eicenipted 
from the provigiona of the Snooeagion Aot retroapeotively from the I6th March 
<7<igg^ qf Jndin, Jaly S5, 1868, p. 109^ 
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INDEX TO THE INDIAN SUCCESSION ACT. 


AWtemexit of atiiiiiitr hy a will, a. 168* 
of general legaeiee, e. 8S7« 

of tpedfie legaoiesi ■. 290. ^ 

Aooeptaiioe of a benefit given by a will oonetitutes an election to take anfier wffli 
. fl. 173. 

AoW Begtmenial Debte, 1863, not affected, a. 330. 

Admmiatrator*General*a, 1865, not affected^ a. 330, 

VIU. of 1865 not affected, a. 330. 

- XXYL of 1860 not affected, a 330. 

does not apply toaucceiaion to the proper^ of a Hindu, Mubamntadan, tti 
Bnddbia^ a. 331. 

doee not apply to a will made, or an inteataoy oocnrring^ before the la^ of 
January, 1866, a. 331. 

Ademption of legaoiea, a. 136. 

. of apeolfio bequeat of right to receive aomething from a third party, a. 141, 
pro tanto by teatator'a receipt of part of entire thing apeoificalfy bequeath* 
ed, a. 148. 

pro tanio by teatator*a receipt of part of fund of which a porti<m haa been 
apecifically bequeathed, a. 143. 

when atock apecifically bequeathed doea not exiat at teatator’a death, a. 145, 
pro tanio when stock apecifically bequeathed exiata in part only at teata- 
tor'a death, a. 146. 

when the thing bequeathed ia to be received by the testator from a third 
person, a. 149. 

Admlniatratiott of authenticated oopy of will proved abroad, a. 180. 

cannot be granted to a minor or a lunatic, a. 189. 
entitlea adminiatrator to inteatate'a righta from moment of hia deatb» 
a. 191. 

doea not validate intermediate acta of adminiatrator, a. 198. 
grant of, where executor haa not renounced, a. 193. 
granted to reaiduary legatee, a. 196. 

on death of reaiduary legatee, hb representative haa a right to, 
a. 197. 

when there ia no executor or reaidnaiy legatee or repreaentative of 
reaiduary legatee, a. 198. 
order iu which conneotiona are entitled to, a. 800. 
granted to widow, a. 801. 
persona aasoobted with widow in, a. 802. 
anrant of, when Giere ia no widow, or aha is excluded, a. 203. 
deceased’s kindred of equid degree equally entitled to, a. 204. 
nght of widower to, a. 205. 
granted to a creditor, a. 206. 

rules for, when decetMd haa left property in Britbh India, a. 207. 
when no will b forthcoming, a. 811. 

With the will annexed to the attorney of an aheent executor, a. 218, 
to attorney of abeent person who, if present, would be entitled to 
administer, a. 818. 

to attorney of absent person entitled to administer in caae of iatas* 
tacy, a. 814. 

to ^piaraian of a minor, a. 215. 

liimled grant of, nntil ona of several minor eaeontota the age 
of eightaen, a. 216. 

for nee tm hen^t of a Inaatio hahen$p a 217. 

fendtnU Ute^ a 218* 

liiatted to a partionlar pnvpoea^ a 220. 



wnvz TO 7m mBiiuf Jtor* m 

Ib^ltd to fifopMy in wlmdi a iMMon Iim a boiioioiiid iaiere^tj t, 9M» 

limited to a eiiit^ ». 222. 

Hokiled to tbe fntrpoee of beoomixkg a pairt^ to a iiut agaiait adminis* 
tratm** a 223. 

limited to ooiLedtioii and piaaemtioii of deeeaaed'a |nt>perty« a 224. 
granted to a ^^eraon other than the pereoii who, under ordinary oircum* 
•tanete, would be entitled to aamtaietratioDi e. 225. 
anhjeet to ezeaption, as. 226, 227. 

of the riMit of aeeeaaed's estate after adminiatratioii has been granted 
subject to exeepiion, a 22B. . 
of effects nnadministered at the death of the executor, a. 
of effects nnadministered, s. 230. 

of nnadministered part of deceased's estate after the expiration of a 
limited grant, s. 231. 

application for, made to the jndge of a distriot in which the deceased 
had no 6x^ abode, s. 241. 

ooQolnsixeness of letters of, s, 242. > 

* oonclusiveness of application for, if properly made and verified, 

B. 243. 

grant of letters of, to he under the seal. of the court, a. 255* 
Administration-hond, assignment of, s. 256. 

Administrator defined, a 3. 

to make inventoiy of deceased's property, ss. 256 — 277. 
of effects nnadministered, powers oC s. 273. 
during minority, powers of, s. 274. 

Admin tstrator-0eneral, nothing in Act affects the rights of, a. 330. 

Alteration in an unprivileged will, s. 66. 

Annuity created by will, payable for life only, s. 160. 

kgatee may elect to take the money set aside for the purchase of, a. 161. 
created by will shall abate as the other legacies, b. 162. 
cheated by will shall he satisfied before we residue is paid to the residuary 
legatee, s. 163. 

time for commencement of, when no time is fixed in the will, s. 298. 
payable quarterly or monthly, time for commencement of dates of succes- 
sive payments of, ss. 299, 300. 

apportioned share to be paid to representative of annuitant who dies between 
times of payment of, s. 300. 

Appeals from orders made by distriot judge, s. 203. 

Appointment, power of, defined, a. 56. 

executed by genei*al bequest, s. 76. 

implied gin to objects of power in default of, s. 79. 

of executor, s. 182. 

Assent of execntC^ necessary to complete legatee's title,, s. 292. 

Assets, distribution of, s. 320. 

Bastai^ see IllegUimale child* 

Bequest may be void for uncertainty, s. 76. 

power of awmintinent executed by a general, s. 78. 
to tiie **helia,*' Ac., of a partiouw person, s. 80. 

to the "representatives," Ac., or to the " executors and administrators" of 
a particular person, s. 81. 
without words of limitation, s. 82. 
in the alternative, s. 83. 

to a person, words describing a class added to a, s. 84. 

^ to a class of persons nnder a general deecription only, e. 85. 
two, made to the same person, s. 68. 
residuary, s. 90. 

to a lineid descendant who dies in testator's , lifetime, leaving descendants, 
S.96. 

to a described dass of persons, s. 98. 

to such membern of a class as shall have attained a particiilar age, s. 106. 
onerons, •. 109. 

ecnlingent npon a specified nneertain event, s. Ill, 

to oiioE of oortain persons as shall sortiTe at seine period notiq^sdAed^ii; IXfr 

M,18 



US mmt TO TSB mmAx soocrasicm 

of ft fund for tmkaan pnxpo 90 B, romo of whidbt oixmoi be £itlfiUed« ft* 1S7« 
to ftD eseontor* e. 128. . , - , 

of etoek where testator has ao equal or greater amoant of stock of m epeet« 
fied kind, s. 131. 

o! money of which payment is postponed, s. 138. 
of enumerated articles, when not speelfic, s. 133. 
specific, to two or more persons in sncoession, s. 134. 
not specific, to two or more persons in sncoession, e. 136, 
of a thing described in general terms, s. 168. 
of the interest or prodnce of a fnnd, s. 159. 
of annnity, ss. 160 — 163. See AnnuHjf, 
not adeemed by snbseqnent provision for legatee, s. 166. 
eonditiondl, ss. 118-<-124. ^ 
upon an impossible condition, s, 113. 
n^^ illegal or immoral condition, e. 114. 
wnen the condition is considered to be fnlfilled, s. 115, 
on failure or prior, second bequest shall take effect, though the failure ooonift 
in a manner not contemplated, s. 116. 
unless the contrary appear from the will, s. 117. 

over, conditional on the happening or not happening of a specified uncertaiii 
event, s. 118. 

snob bequeet of no effect unlese condition is fnlfilled, s. 119. ^ 

subject to prior bequetrt, invalidity of, does not affect the validity of the 
original bequest, s. 120. 

may he made with the condition that it shall cease to have effect in case ft 
specified uncertain event shall happen, s. 121. 
validity of soch condition, s. 122* 
void^ ss. 99 — 106. 

if made by particular description to ft person not in existence, e. 99, 

•uhieot to a prior bequest to a person not in existence, s. 100. 
if tne vesting of the thing bequeathed be delayed beyond the lifetime of any 
person and the minonty of the legatee, s. 101. 
to a class with regard to some of whom it is ino^rative, s. 102. 
if intended to take effect after a prior bequest wnioh is void for certain reft* 
sons, s. 103. 

for religious or charitable uses, s. 106. 

See Abatement^ Ademption, 

Briti^ India, meftning of the term, s. 3. 

law of, applicable to oases of intestate and testamentary sncoession, s. 8* 

snccession to immoveable property in, s. 6. 

acquisition of domicile in, s. 11. 

law of Buoceesion to moveables in, s. 19. 

Boddhist, 4.ot does not apply « to sncoession to the nropertjr of a, s. 831. 

Capital of testator’s estate may be applied to satisfy annuities, s. 163. 

Caveat against grant of probate or administration, s. 261. 
form of, s. 262, 

after entry of, no proceeding to he taken without notice to the caveator, e. 263. 
Citation to be issued before grant of administration to a legatee other than nniversal 
or rssidnary legatee, s, 199. 

Godidl defined, s. 3. 

disoovered alter grant of probate, s. 186. 

CdUateral oonsafiguinity defined, s. 22. 

See Ooneanguinity, 

Conditional heqneete, law tegerding, it. 113^124. 

See JS^ruftst. 

iJonaangninity d^ned, s. 20. 

lineal, defined, a. 21. 
ooUat^, defined, a 28, 
table ot 8. 84, 

See JKificIrni 

Oonetmotion of wUla, ea 61««*98, 

See Witt^ 

MttM to lagacf M ii,]l M *< iM. 
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Creditor pdd in mrt to toing tncli ptyment into aooouiit Mort dtariiig aa the ' 
oeeds of deoeoe^e immoreable property, e. 884. 

Debto of deceased to be pud equally and rateawly by executor, s. 288. 

must be paid beforo legacies, a 285. 

BenuiBstratiTe legacy defined, s. 197. 

when not adeemed, a 140. 

right under, when assets are sufficient to pay debt«, e. 888. 
llistribution of intestate’s property, ss. 89 — 48. 
of asseta a 8^. 

See Iniettaie. 

District Delegate, appointment of, s. 835A. 

District Judge define, s. 3.^ 

has jurisdiction in granting and revoking probate and letters of admi'« 
nistration, s. 236. 

powers of, in relation to the granting of probates and letters of admi- 
nistration, B.* 286. 

may order any person to produce testamentary papers, a 287. 
proceedings of, regulated by the Code of Civil Prooedure, s. 238. 
may interfere for the protection of property, s. 239. 
may grant probate or letters of administration, s. 240. 
may refuse grant of probate if the deceased had no fixed abode in the 
district, s. 241. 

Domicile of deceased regulates succession to moveables, s. 5. 
a person can have but one, s. 6. 
of origin of person of legitimate birth, s. 7. 
of origin of posthumous child, s. 7. 
of origin of illogitimaie child, s. 8. 
of origin, continuance of, s. 9. 
acquisition of, s. 10. 

not necessarily acquired by residence, s. 10. 
acquisition of, in British India, s. 11. 

hot acquired merely by residence in a country as the representativa of a 
foreign government, s. 12. 
eontinuanoe of, s. 13. 

minor's, follows domicile of the parent from whom he derived his domicilo 
of origin, s. 14. 

acquired by a woman on marriage, s. 16. 
of wife follows her husband's, s. 16. 
when a minor oan acquire a new, s. l7. 
aiequisition of new, by lunatic, s. 18. 

in absence of proof of, sucoeesion to moveable property in British India is 
regulated by the law of British India, s. 19. 
the application of the moveable property of a deceased person to the pay- 
ment of his debts is regulated by the law of the country in which he 
has his, s. 283. 

Dntt^ see Customs, Stamp, 

S8ectioc, when it takes place, s. 167. 

devolution of interest relinquished by person making, s. 168. 
rules relating to, not affected by testator’s belief as to his ownership, s. 169. 
bequest for a man’s benefit bow regarded for purpose of, s. 170. 
a person who takes no benefit directly under the will is not put to bis, s. 171. 
to take in opposition to the will does not disqualify the person from taking 
a benent under the will, s. 172. 

when acceptance of a benefit given by a will constitutes, s. 178. 
inference of waiver of inquiry into circumstances wbiob might influenoet 
ss. 174. 175. 

representatives may call upon leMtee to maks, s. 176. 
postponemeat of, in case of dimility, s. 177. 

Bxecutor defined, s. 8. 

not disqualified as a witness, a 65. 

shall not take legnwy as executor unless he shows intention to a6t, •* 128* . 

IS deceased’s legd representative for all purposes, s. 179. 
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aitpoisted liy tie will, «“ ^ P“<** to no «n» wfco il «4, •• 1«1> 
Appointmant of, 1 . , 

Aooftial of roprewntfttion to gwrmng* t. loo* 

when right as, can be estftblishe4, s. 187. g j • • 

to recoup himself for payments made before pnobale or loiter* or noMunh 
tration rerohed, s. 882. 
of bfi oirn fwoog, 888. 


liability of, s, 888. ^ ^ ^ 

•powers of, in respect of canses of action sorriving 
due at the time of his death, s. 887. 


the dooeMedp and rents 


demands and rights which surrive to and against, s. 868. 
has power to dispose of deceased's propertr, s. 269, 
puronaae of deceased^s property by, is voidable, s. 270. 
powers of several may oe exercised by one, a. 271. 
powers of, survive to survivors, s. 272. 
to perform deceased s funeral, s. 276. 

to show inventory of property. See., within six months, ss. 284 877. 
to show account of estate within one year, ss. 284, 277. 
to collect property and debts dne to deceased, s. 278. 
to pay deceased's debts equally and raieably, s 282. 
not lionnd to pay legaoies without indemuity to meet contingent liabilities, 
s. 286. 


not to pay one legatee in preference to another, s. 287. 
assent necessaij to complete legatee's title, s. 292. 
assent to speoino legacy, s. 293. 
conditional assent, s. 294. 
assent to his own legacy, s. 295. 

assent to legacy gives effect to it from death of testator, s. 296. 
not bound to pav a legacy until one year from the testator's death, s. 297. 
who has paid a legacy under the order of a judge may call on the legatee to 
refund if the assets are insnflioient to pay all the legacies *s. 316. 
who has paid a legacy volantanly cannot call for refund, s. 317. 
liability of, for devastation, s. 387. 
lor neglect to get in any part of deceased's property, s. 328. 

Xxottcration of legatee's immoveable property for which land-revenue or rest is pay« 
able periodically, 8. 156. 

of speotdc legatee's stock iu a joint-stock company, s. 157. 

Expenses of deceased's funeral to be paid before all debts, s. 279. 

of obtaining probate or lettei's of administration to be paid next after 
funeral expenses, &c., s. 280. 

Failure of gift in contemplation of death, s. 178. 

for instrument or writing mentioned in the Act, s. 829. 

Form of grant of piobate, s. 264. 

of iottem of administration, s. 255. 

Funeral expenses and death-bed charges to be paid before all debts, s. 279. 

General legacy, abatement of, s. 287. 

See Bequest, 

Oitt, implied, to the objects of a power in default of appointment, s. 79. 
iu oontemplation of death, s. 178. 
property transferable by, a. 178. 
mav be resumed, s. 178. 
lalls in certain oases, s. 178. 

Government, local, see Zoeal Oovemment. 

Goverucr*General of India in Oounoil may exempt any tribe in Britisii India from the 
operation of the A<4 s. 332. 

Gfiiits of probate or letters of admiuistratiou, errors iu, may be rectified by the court, 
s. 232. 


may be amended if a codicil is discovered after the grant, s. 233. 
revoeaiton of, a. 234. 

See JfVnhote. 

Grantee of probate or letters of administration alone can act as deceased’s ropresenta* 
tive^ s. 260. 
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haA ocmourtcent jatMlotioa witli tSi® dwfcnflt jadga m in® w»wi® m 
powm aonlerf®!^ fer the Aet, a. 264u * 

Hiadiit Aot Aoaa not «pf^ to toeoMtion to the pnoMr^ of any, a oSl* 

Hotobpoty ohildren's aavanoements not to be beongnt into* e. 42* 

IHegimtate donsiotie of origin ol, «. 8. 

liiimomb)e property defined, e. 3. < ^ ^ 

in Britieh India, snooession to, is regulated by Jaw of firitisb 
India, s. 6. 

ImpUcation, appointment of ezecntor bv, necessary, s. 182* 

Inoome* direotion to aocomulate, is void, s. 104, 

Insane person, see LwuUie. 

Instrument or 'writing, stamps and fees for, s. 320. 

Interest when no time is fim for payment of a general legacy, s. 811. 

when a time has been fixed cor payment of a general legacy, s. 312. 
rate of, on iegaeies, B. 318. . ^ ^ a » 

not payable on arrears of annuity within the first year from the testator s 
death, s. 314. 

on a snm to be iavMted to produce an annuity, s. 313. 
refunding of legacies without, s. 325. 

Inieiikeation in an unprivileged will, s. 58. 

Intestacy, proviaions r^rdin^, ss. 25 — 28. 

Intestate*# property, distribution of — 

(a) where he has left lineal deseendante^ ss. 29 — 38. 
where he has left a child or children only, s. 30. 
where he has left a grandchild, but no onild, and no more remote 
lineal descendants, s. 31. 

where he has left only lineal descendants of the same degree, s. 82. 
where he has left lineal descendants of different degrees of kin* 
dred, and the persons through whom the more remote de« 
scent are dead, s. 33. 

(5) where he has left no lineal deaeendanta, ss. 84—42. 
if intestate’s father be living, s. 35. 

if bis father be dead, and he has left a mother, brothers, and sis- 
ters, but no child of a deceased brother or sister, s. 36. 
if his father be dead, and he hat left a mother, brothers and sis- 
ters, and a deceased brother’s or sister’s child, s. 37. 
if his father, brothers, and sisters are all dead, but be ha# left a 
mother, and a brother's or sister's child, s. 38. 
if his brothers and sisters, all their children, and his father, are 
dead, but his mother is living, s. 39. 
if he has left a brother or sister, and a ohild of a deceased brother 
or sister, but no parent, s. 40. 
if he has left no parent, nor brother nor sister, s. 41. 
when right to, can be establkibed, s. 190. 

Invalidity of will or bequest for uncertainty, s. 76. 

of direetion to aeoumnlate the income from property, 1. 104. 
of bequest, if by parUcular desoriptiou to a person not in mditeaoe, s. 99. 

subject to a prior bequest, to a person not in existence, s. 100. 
if the vesting of the thing bequeathed be delayed beyond the 
lifetime of any person and the minority of the legatee, 
s. 101. 

if made to a class with regard to some of whom it is inoperative 
for oertatn reesons, s. 102. 

if intended to take effect after a prior bequest which is void for 
certain reasons, a 103. 
for religious or charitaUe uses, a. 105. 
upon an impossible condition, s. 118. 
upon illegal or immoral condition, s. 114. 
subject to a prior bequest, does not affect the validity of the 
mighiai bequest , », 120. 

Bee Beqmet* 
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InvMtiBrat of fnoda to provide for legaeies, m. 808. 

of sum when a legacTf not specific* is for lilsp s» 301* 
of amount of ^neral legao;^ to be paid at a future timcp s. 303* 
of sum to pioduoe an annuity* s. ZOB* 

Jamdietion of district judge in granting and revoking probate and i^tteif of adminia^ 
tration* a 2BB. 

Ebdred defined, s. 20, 
table of* i. 24, 

See Oonmngvimty, 

Xispse of legacy* §, 92, 

Lapsed share* being part of the general residne, goes as undisposed of* s. dS* 

L^eey to a person who attests the will Is void* s. 64. 

e Ven in general terms* vesting of* s. 91. 

pses if l^tee does not survive testator* s. 92. 
does not lapse if one of two joint legatees die before testator* s. 93. 
unless it be giren in words wiiieh show that the testator intended that the 
shares should be distinct, s. 94. 

to lineal descendant does not always lapse when be dies before the testator* 

8. 96. 

to one person for the benefit of another does not lapse on the death, in the tee^ 
tator*8 lifetime* of the person to whom the bequest is made* a 97. 
vesting of, where legatee is not entitled to immediate* possession* s. 106t. 
vesting of, when contingent on specified nnoertain event, s. 107. 
executor shall not tidce* unless he manifests an intention to act* s. 128. 
specific* defined, s. 129. 

of a sum, certain, not specific, merely because the stocks* &o., in which it is 
invested are described, s. 130. 

directed to be paid out of a fund* part of which is the subject of a spcoifie 
legacy* s. 138. 

ademption of* ss. 189 — 143. See Ademption. 

charge on a fund* part of which is the subject of a speoifio legacy, when tes- 
tator has received part of the fund, and the remainder is insu&cieut to pay 
both legacies, s. 144. 

to a creditor not taken as satisfaction of debt, s. 164. 
to a child not taken as satisfaction of portion, s. 166. 
debts must be paid before, s. 286. 
abatement of* ss. 287—390. See Abatement. 
treated as general for purpose of abatement* s. 291. 
time for payment of, s. 297. 
rate of interest on, s. 313. 
refunding of. ss. 316—326. 

See Hffnnd^ Specific, 

Legal repreaenUtive of deceased, see Ikecutor, 

Xiegatee loses his legacy if be attests the wiU*8. 64. 

does not lose his legacy by attesting a codicil confirming the will, s. 64. r 
can take nothing bv an onerous bequest unless he accepts it fully, a 109. 
may ampt one and refuse the other of two separate b^uests, a 11X>, 
rendering impossible an act on the non-performance of which the legacy is to 
goover, al23. 

must perform oondi^on within n^fied time* unless the delay be eansed by 
fraud, a 124. 

may receive unconditionally a fund bequeathed to biro, alibougb tbe will 
directs that it is to be enjoyed in a particular manner* sa 126* 126. 

•noepts speoifio legacy su^eet to any pledge or lien* a 164* 
of annuity is entitled to it for bis iUe only* s. 160. 

may take an annuitv or money set apart lor the puroKase of an annuity* a 161, 

wbo is a minor* entitled to immediate payment* e. 308. 

of s|s^o lega^ia entitled to tbe dear produce thereof from the testaior^s 

under a gimeral residuaTy bequest is entitled to tbe produce of the tesidnary 
fund from testator's dea4b* a 310« 
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miiattsfied, mmy proceed agaioit ezeeator if he is eolreatt Bp 
limit to refund by one, to another, a, S24, 
reaiduaiy, eee Meindiiarff 
Legitimate child, domicile of origin of, s. 7. 

Letters of adminiatratioa not granted till foarteeo days after the Intestate'e death, 
a. 268. * 

See Adminisiraiion. 

Limited grants, see Probate, 

Lineal consangninitj, see Coneanguinily, 

.Local Government, meaning of the term, a 8. 

Lnnatio, aconiaition of new domicile by, a. 1^. 
pr<M)ate cannot he granted to, a. 183. 

Marriage, neither interest in, nor ^wer over, property is aoQnired or lost by, a. 4. 

between a person domiciled and a person not domiciled in British India* 
a 44. 

settlement of minor’s property in contemplation of, s. 46. 
revocation of will by, s. 56. 

Married woman, probate cannot be granted to, without hnsband’s previous consent, 
s. 183. 

to whom probate has been granted, powers of, a 275, 

Minor, meaning of the term, s. 3. 
domicile of, s. 14. 

acquisition of new domicile by, s. 17. 

settlement of property of, in contemplation of marriage, s. 45. 
probate cannot be granted to a, s. 183. 

Minority defined, a. 3. 

Month, meaning of the word, s. 3. 

Moveable property defined, s. 3. 

succession to, is regulated by law of oonntry in which the deceased 
had his domicile at his death, s. 5. 
a person can have but one domicile for succession to his, s. 6. 
in British India law of succession to, s. 19. 

Mnhammadan, Act does not apply to succession to the propel ty of a, s. 331. 
Obliteration in an unprivileged will, s. 58. 

Onerous bequest, legatee takes nothing by, unless be accepts it fully, s. 109. 

Payments to executor before probate or letters of administration revoked, s. 262. 
Person, meaning of the term, s. 3. 

Persons who are held, for purposes of succession, to be similary related to a deceased 
person, s. 23. 

Petition for probate, a. 244 

for letters of administration, a. 246. 

for proMe or letters of administration to be subscribed and verified by petU 
tioner and his pleader, s. 247. 

Petitioner for probate may ve examined by district judge, s. 250. 

Portion, legacv to a child not taken as satisfaction of, s. 166. 

Posthumous child, domicile of origin of, s. 7. 

Power of appointment defined, s. 66. 

executed hj a general bequest, s. 78. 

See AppoifUment, 

Powers of maiTied exeontriz, s. 275. 

Probata defined, s. 3. 

can be mnted only to an executor appointed by the will, s. l6l. 
cannot 1 m granted to certain persons, s. 183. 

may be granted to several execntors simultaneously or at different times, s. 184. 

separate probate of codicil discovered after grant of, s. 185. 

estaUlithes the will from testator’s death, s. 188. 

of eopy or draft of lost will, a. 208. 

of contents of loot or destroyed will, s. 209. 

of oopv where original exists, s. 210. 

UmiM to purpose specified in the wQl, s« 219. 
subject to exception, e. 226. 
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petition for, e. 244. 

tratieUtioii of will to be luinezed to tbi petiUdii lor, 0, 84Si* 
gmnt of, to be under seal of coui^ e; 284. 
not to be (Mnted till eeteA deye after testator'* death, a. 268* 
expenses of, to be paid next after funeral expenses, &c., s. 28()« 
oonteutioos cases concerning grants of, s. 261.^ 

Produce and interest of legacies, ss. ^9 — 315. 

Property, interest in, and power over, not acquired or lost by marriage, « 4* 

in respect of which a deceased person Is conside^ to hare died intefUtl# 
s. 25. 

derolution of intestate's, ss. 26 — 88. 
distribution of intestate's, ss. 20 — 42. See IniegtaU* 
tiot included in a settlement made nrerions to tbe marriage of a pertoQ do« 
xuiciled in British India, ana a person not domioilM in British India, 
8. 44. 

settlement of minor's, in contemplation of marriage, s. 45. 
fnmlidity of direction in a will to accumnlats the income arising hwA % 104. 
transferable by gift in contemplation of death, a 178. 
of deceased, rests in executor or administrator as representatire, s. 179. 
Province defined, s. 8. 

Punishment for false verification of petition, s. 249. 

Eefnnd of legacy paid under judge's order, a 319. 

when lepMsy has become due on the performance of a condition, s. 818. 

for discharge of a debt of which the executor had no previous knowledge, 8. 319. 

may be called for within two years from testator's death, a 321. 

limit to, s. 324. 

to be without interest, s« 325. 

Beghnental Debts Act, 1863, not affected, s. 930. 

RenttUoiation of executorship, s. 194. 

adxhinistration may be granted to the person entitled to administer in 
case of intestacy, 8. 195. 

Rendoary legatee, how constituted, s. 89. 

property to which he is entitled, s. 90. 

shall not receive any of the residue until annuities created by the 
* wfll are satisfied, s. 163. 

transfer of amount of contingent bequest to, s. 804. 

Rbildue bequeathed to a person for life, investment of, s. 306. 

bequeathed to a person for life, with direction to invest in meoified securities, 
a 306. 

time end manner of such investment, s. 307. 

cl property after payment of debt and legacies shall be paid tC the resi* 
duary legatee, s. 326. 

Revival of nnprivile^ will after revocation, a 60. 

Invocation of will by teiftfitor's marriage, s. 56. 
of unprivileged will, a 57* 
of privileged will, s. 69. 

BetUement of minor's property in oontemidation of marriage, a 45. 

Specific legacy to two or more persons in succession, s. 134. 

not liable to abate with general legacies, a 136. 
of goods described as in a certain place is not adeemed by 
sa 147 — liS« 

is not adeemed when subject Is changed by operutbn of law, «. 150. 
is net adeemed when mil^ecit is changed wiuioiit tsatatCr'o koowledge, 
a ffil. 

of stock Is not adeemed when the otcek is lent to A tbifd par^ on 
condition that it shaH be mplaeed, a 152. 
of stock is not adCeineid if the Clock is eold anid lOplioed, a 158. 
does not abate if the asirtefe are imfflciefiit to pi^ 4ebts, a. 286. 
rateable abatemCii of , if CcieU «re net ooffioioiit to de^ 

See Ahatmn$iU^ AdmpHon, 
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f3tftni|» on iiiiitruniefiftte, «. 329. ; 

Suooeasioa to iminoA*€ttbio property in British India is regulated by the lew o€ 
British India, s. 5. 

to moveable propeitv is regulated by the law of the oountiy in .which 
the deceased had hiS domicile, s. 5. 
to moveable property, a person can have but one domicile for, s. 6. 
to a person's moveable propei*ty in British India, in absence of proof of 
domicile elsewhere, is regulated by the law of British India, s. 19. 
persons similarly related to a deceased person for purpose of, s. 23. 

. table of kindred, s. 24. 

Tenor, executor according to, s. 182. 

Testator's title to things bequeathed to be completed at the cost of his estate, s. 155. 
Uncertainty, a will or bequest may be void for, s. 70. 

VerijOcation of petition for probate by one of the wituesses to the will, s. 248^ 
Vesting of legacy given in general terms, s. 91. 

when payment or possession postponed, s. 106. 
contingent on specified uncertain event, s. 107. 
of interest in a bequest to such members or of a class as shall have attained 
a particalar age, s. 108. 

Void bequests, law regarding, ss. 99 — 105. 

^e BegueBtj Invalidity/. 

Wages for services rendered to the deceased witliin three months next preceding his 
death to be paid next after expenses of funeral and probate, s. 281. 
Widow may be excluded from her share of her husband’s estate, s. 2C. 
share of intestate husband’s property, s. 27. 

share to be deducted before distribution of estate, ss. 29, B4. r 

widower has same rights us, s, 4B. 

Widower has same rights in respect of intestate wife's property as a widow has in 
respect of intestate husband's property, s. 43. 

Will defined, s. 3. 

persons who may dispose of their property by, s. 46. 
a father may appoint a guardian for his chihi by, s. 47. 
obtained by fraud, coercion, or importunity, s. 48. 
may be revoked or altered, s. 49. 
rules for execution of unprivileged, a. 50. 
written document considered to form part of, s. 51 . 
a bequest to a witness is void, s. 54. 

is not insufficiently attested by reason of a bequest to a person attesting it, s. 54. 
an executor is not disqualified as a witness to prove the execution or validity 
of, 8. 55. 

revoked by testator’s marriage, s. 56. 

made in exercise of power of appointment, not revoked by testator's marriage^ 
s. 56. 

unprivileged, can only bo revoked by marriage or by another will or codicil, or 
by a writing executed as an unprivileged will, s. 57. 
unprivileged, c&ct of ol)literation, interlineation, or alteration in, s. 58. 
unprivileged, revival of, s. 60. 
construction of, ss. 61 — 98. 
wording of, s. 61. 

qneqtions as to object or subject of, s. 62. 
misnomer or misdescription of object of, s. 63. 
when words may be supplied in a, s. 64. 

rejection of erroneous particulars in description of subject of, s. 65. 
when part of description is not to be rejected as erroueotis, s. 66. 
extrinsic evidence admissible is case of latent ambiguity, s. 67. 
extrinsic evidence inadmissible in case of patent unmiguity or deficiency, s. 68. 
meaning of any clause of, to be collected from the entire, s. 69. 
words may be taken in a restricted sense, or in a sense wider than usual, s. 70. 
where a clause is susceptible of two meanings, s. 71. 
no part of, to be reject^ as destitute of meaning, s. 72. 
woras occurring in different parts of, are taken to be used everywhere lu the 
same sense, s. 73* 
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Will, ie«t«torV intention to be carried out as far as s. 74. 

ot two tnoonsistent clauses, ^e latter shall prerail, a. 75. 
may be void for unoertststy, s. 75. 

words describing subject refer to property answering that deseiiption at the 
testatoris death, s. 77. 

where a bequest is made to the heirs,** &c., of a parrioular person, s. 80. 
where a bequest is made to the representatives*^ or to the executors ** or 
“ admiuistrators** of a particular person, s. 81. 

Where property is bequeatlied to any j^rson without words of Mmitation, s. 82. 
where ^operty is bequeathed to a person with a bequest in the alternative, 

where property is bequeathed to a person, and words are added to describe a 
clam of persons, s. 84. 

where a bequek is made to a class under a general description only, s. 85. 
construction of the terms “ children,** ** grandchildren,** “ nephews,** ** nieces,** 
cousins,** ** first'Couinns/* cousins-german,** first cousins once re- 
moved,** ** second cousins,” ** issue,** and ** descendants,** in a, ss. 86, 87. 
where two bequests are made to the same person, s. 86. 
of whl^^robate or letters of administration may be granted shall be filed, 

privile^^, persons who may dispose of their property by, s. 52. 
execution of, s. 63. 

may be made by word of mouth, s. 53. 
revocation of, s. 59. 

See Annuity, Bequest, Legacy. 

Witnesses, will to be attested by two or more, s. 50. 

to a will cannot take a legacy, s. 54. 

Woman acquiras domicile by marriage, s. 15. 

domicile of married, follows the domicile of her husband, a. 16. 

Year, meaning of the word, s. 3. 
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THE MOFUSSIL SMALL CAUSE COURTS ACT. 

NO. XL OF 1865/ 


RfiosnrsD thb G.^Q/s Assekt>n the 15th Mahcu 1865* 

An Ad to consolidate and amend the law relating to Courts of Small 

Causes beyond the local limits of the ordinary original civil 

jfjurisdidion of the High Courts of Judicature. 

Whereas it is expedient to consolidate and amend tbe law 
Praamble. relating to Courts of Small Causes beyond the 

local limits of the ordinary original civil juris* 
diction of the High Courts of Judicature; It is enacted as follows 

Interpwtotion^Uuae. Something 

repugnaut in the subject or context — 

Words importing the singular number include the plural* and words 
importing the plural number include tbe singular : 

Words importing the masculine gender include females: 

“Judge” includes an Acting Judge : 

“ Section” means a section of this Act : 

“ Court of Small Causes” means a Court constituted under this Act : 

And* in every part of British India in which this Act operates* 
“Local Government” denotes the person authoiized to administer the 
executive government in such part : and 

“High Court” denotes the highest Civil Court of appeal having 
jurisdiction therein. 

2.f Any Courts of Small Causes now in existence* which shall 
Conrts oonstitnted under have been constituted under Act No. XLII. of 
Act XUL of I860. 1800* shall be considered as constituted under 

this Act within the territorial limits of the jurisdiction assigned to sudi 
Courts under the said Act XLII. of 1800, or which may hereafter be 
assigned to them under the next following section* and shall be subject 
to all the provisions contained herein.f 

8. The Local Government^ may, with the previous sanction of tbe 
PownrtooonftitatoSiiuai Governor-General of India in Couiicil, consti* 
Cause Courts. tute* for the trial of suits under this Act* Courts 

of Small Causes* with such establishment of officers as may bo necessary* 
at any places within the territories under such Govomment. 


• Declared to apply to the whole of BrUish India* except tbe Scheduled Diatrfots* 
by Act XT. of 1874. 

t See Act XiV. of 1870. 

i This does not include a Chief Conmiissicner* 6 Beng. 201. But iu Burma now eea 
the Burma Courto Act. 
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Whenever a Court of Small Causea gliali he ao «»>8tltated, the 
IjomI limita of jnriidie. Government shall fix the territorial iimita 

ttoB. fixed b/liOMd Ooreni. of tli.e juriBdicii<^ of such Court, and may, ftwn 
time to time, alter the limita so fixed. 

The Local Government may abolish any Court of Small ^uses. 


Seal of Oooii. 


4* Every Court of Small Causes shall use a seal bearing ibe fol« 
lowing inscription in English and in the Ian* 
guage of the Court — ** Court of Smalf Causes 
of ” — and shall be subject to the general control and orders 

of the High Court. 


6. Courts of Small Cause sliall he held at such place or places 
Control of High Court, within the local limits of their respective juris- 
Places where Courts to be dictions B8 shall, from time to time, be appoint- 
.**®*‘*’ ed by the Local Qovernmeut. 

6. The following are the suits which shall bo cognizable by Courts 
. Suits oopmissftble by Small of Small Causcs, namely, claims for mouey due 
Cause Courts. on bond or other contract, or for rent, or for 

personal property, or for the value of such property, or for damages, 
when the debt, damage, or demand does not exceed in amount or value 
the sum of five hundred rupees, whether on balance of account or 
otherwise : 


Proviso. 


Provided that no action shall lie in any 
such Court — 


(1) on a balance of partnership-account, unless the balance shall 
have been struck by the parties or tbeir agents ; 

(2) for a share or part of a share under an intestacy, or for a legacy 
or part of a legacy under a will : 


, ^ (3) for the recovery of damages on account of an alleged personal 
injury, unless actual pecuniary damage shall have resulted firom the 
injury : 

; (4) for any claim for the rent of land or other claim for which a 
suit may now be brought before a revenue^officer, unless, as regards 
arrears of rent for which such suit may be brought, the Judge of the 
Court of Sinall^ Caiises shall have been expressly invested by the Local 
Government with jurisdiction over claims to such arrears. 

7, The Local Government may extend the jurisdiction of any 
Power to ostond jnriedio- Court of Small Causes in suits of the nature 
described in the last preceding section, and 
wi,«wnipoeB. thereby made cognizable by Courts of Small 

Causes, to an amount not exceeding one thousand rupees. ^ 

8 to 11. [Jtapeal^d by Act No. X. of 1877.] 


Saits eogaisable by Coart 
ixf Small (^asee not to bo 
iMard %y oihor Court hsYtng 
jarisdiotiott withm local li- 


12. Wlieoever a Conrt <rf Small Caoees U 
constituted under this Act, no suit cogiiisaUe 
by such Conrt slmll bo heard or determined in 
any other Court having jurisdiction within the 
locnl limits of the junMiction of such Conit 
of Small Causes ; 
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^ Provided that aotbiiig m this Aet aball be held to take away the 
Seiriogor jarifdioitoii of jitriadiotion vhieb a Ma^isirate^ or a person 
AtogitttiatMfis todebiei exeroUilig the powers of a Magistrate, or an 
Asiastant or Deputy Magistrate, can now exercise in regi^d to debts or^ 
other claims of a civil nature ; 

or the jttrisdiction which can be exercised by vUlage-mlinsifs or 
irin«gih>«iiiii«ia and village-pancbdyats* under the provisions of the 
paaditjani in liadrw ; Madras Code ; 

or by military Courts of Bequests, or by Cantonment Joint Magts* 
of militaiy Courts of Re- trates invested with civil jurisdiction under 
5 Act III. of 1859 (far ix>nf erring dvil jurie^ 

diction in certain cases upon Cantonment Joint Magistrates) 

m* by a single officer duly authorized and appointed under the 
of officers appointed to ^be Presidencies of Madras and 

ti 7 small suits in Madras Bombay respectively, for the trial of small suits 
and Bombay: ii, military bdzdrs, in cantonments, and stations 

occupied by the troops of those Presidencies respectively .f 


13. Every Court of Small Causes shall (except as hereinafter pro* 
vided) be held before a Judge appointed by the 
Judge of Court. Local Government, and who shall receive such 

salary as the Oovernor-General of India in Council may from time to 
time determine. 


Such Judge shall be Judge either of one such Court or of two or 
more such Courts as the Local Government shall appoint.^ 

14. It shall be lawful for any Judge who is the Judge of two or 
Power to Judge of several more Courts of Small Causes to fix, subject to 
Courts to fix times and dates the orders of the Local Government, or, in ter- 
of circuits and sittings. ritories under the immediate administration of 
the Government of India, of the Chief dorainisAioner or other principal 
civil authority, the times at which he will go on circuit, and the dates 
on which his sittings iu the several Courts of which he is Judge shall 
commence. 


Notice of such times and dates shall be published in the official 
Pnbiioatton of notice of Gazette and at such places and in such man* 
times and dates. Her gg tjje Local Government or Chief Com* 

missioner or other authority as aforesaid shall think fit to direct in 
that, behalf. 


IS. The Local Government may, from ^ time to time, invest any 
Looal (government may pe*^son with the powers of a Judge of a Court of 
invMt pwson, for limited Small Causes under this Act for a limited 
period or for speeitic perkxls in each year only, 
Bmal Cause Court Jn ge. declare in what Uourt or Courts of Small 

Causes such powers shall be exercised by such person. 


• See Act XIl. of 1876. 

t So mtmh of this section as relates to the trial of small suits in military b&aftvf* 
oantenments, and atationa in the Madras Presidency, has lioen repealed by Act *Xli. 
of 1876. 

t «» Mi'’' if 11177 - 00 
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Ally pefgoli investttd in alt Oom^ in Jdia Iiocal 
Ooveram#tit fball hnyp dedai^ that ba almll 
gaob ptrmom. exensiae tha aanl pawers, bava alt aneb fMMasii 

*1i» might in aneh Courts he exercised by a Judge of tbe aaidCMrtti 
appointed under the thirteenth sectioo. 

10, If it shall be declared by the Local Government tlmt any per- 
IsHidlotioti to he sxsr- invested under the last preceding section 
eimd by taoh pertont in with the powers of a Judge of a Court Of Smalt 
^rt ai wUiob ibsrs Is a Causes shall exercise those powers in a Court 
^ of which there is a Judge appointed under ‘^e 

thiTteenth section, the person so invested sbidl exercise a jurisdictioil 
coDCufrent with that Of such Judge. 

The Local Qovernmeiit shall, from time to time, make rules to 
Fewer to make mlee for provide for the distribution of business between 
Oistribotiou of bttsineM. any person so invested and any Judge in whose 
Court it may be declared that sneh^^erson shall exercise hispowei^and 
generally for r^ulating and defining the duties and relative positions 
of Judges of Courts of Small Causes and persons so invested as afore- 
said; 

Provided always that no such rule shall be m any way inconsistent 
tritti the provisions of this Act. 

17. Every person invested with the powers of a Judge of a Court 

of Jndga. S“an Causes under the fifteenth metioft 
aadoriMrMiiiitimtod With shali receive such remuneration as the Go- 
iKjwers and rentriotioti from vernor-Qeneral m Council shall, from time to 
praotitdng within the limits, time, determine. 

It shall not be lawful for any such person to practise as a barrister, 
attorney, vakil, pleader, or law-agent in any district or place within the 
territorial limits of which he is empowerea to exercise the powers wiin 
which lie is invested. 

18. In all suits under this Act the summons to the defendant shall be 
for the final disposal of the suit, and no written 
statement other than the plaint shall be received 
unless required by the Court. 

10. [BqXHxled by Act No. X. of 1877, a. 99.} 

SM. In tho execution of a decree under this Act, if, after the sale 
Axeoiitkm im. moveable property of a judgment-debtoit* 

imwmibi«|m»perty,ifmoTa. any portion of a judgment-debt shall remain 
airla property not efficient. auj the bolder of the judgment desire fo 

issue execution upon any immoveable property belonging to the judg- 
inent-debtor, the Court, on the application of the holder of such judg- 
metil, shall grant him a copy of the judgment and a certificate of any 
sum mnaining due under it ; 

ai^ on the presentation of such copy and certificate to anjr Court 
of Civil Judicature having general jurisdiction in the place in which 
the tmiaeveable fHroperty of the judgment-debtor is situate, sueb Court 
shall proceed to enforce such judgment according to its own rules and 
saede of ptcoedure in like eases. 

81. In suits tried under this Act, ell de- 
cisions and orders of the Coof t shall be final : 


fittiutmiiia 
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TwMed tli«( in any <me in wbiah a daorea ihall pivaed a» 
of Af^fioiiiioit to p^ie agai&gt a defeudant* N ma;^ within 
oit aiido ooryorto i tn — ii t thirty days after any process for eurarcing the 

flecrea has haen exeeated. give notice to the Court by whicb the decreia 
was passed, of liis iuteution to apply to the Court at it| |iex^ fitting 
for aa order to set it asida: 

aod if, on the application being made to the Court at its next sit^' 
Wlien Booh daoroe may ting, it shall be proved to the satisfaction of the 
booet oside. Court that the summons was not duly served* 

or Uiat the defendant was prevented by any sufficient cause from 
appearing when the suit was heard, the Court shall pass an order setr 
ting aside the decree, and shall appoint a day for proceed!^ witli the 
suit, upon such terms as to costs or otherwise as shall to the Court seem 


proper : 

Provided also that it shall be competent to the Court, if it shall 
Kew trial. iblpk fit, in any case not falling within the pro- 

viso last aforesaid, to grant a new trial, if notiee 
of the intention to apply for the same at the next sitting of the Court 
be given to tlie Court within the period of seven days from the date of 
4he decision, and if the same be applied for at the next sitting of the 
Xfourt; 

but no such new trial shall be granted where the party apfdyhlg 

SeporitofdebtiiBdoort.. defendant or one of the 

vepantoiaeotiuKioom. defendants, unleas he shall, with his notice of 

application, deposit in Court the amount for which a decree shall have 
boen passed against him, including the costs (if any) of the opposite party. 

^ fo 28. [Eepeaied by Act ITo. X* of 1877^ 

89. Whenever more Courts than one are constituted in any district 
Power to appoint prinoi- under this Act, the Local Government may 
pal Court. appoint one of the same Courts to be tihe prin- 

cipal Court of Small Causes in such district. 

80. The Judge of the principal Court of SmmSl Causes in any dis- 

Siuiog of J»ago of prio. ^ oUw Court 

^pai Court with of of Small Causes m the same district, or with a 
fiiibsr Cou^ in dvit^kit for person invited with the powers of a Judge m 
trial of amts. aforesaid in such Court, for the trial and ^ter- 


jmnatioB of any suit cognizable undmr ihib Act, 

and shall so sit for the trial and determination of any such suit 
mhick the Judge of such other Court or other jperson as aforesaid may 
teserve for trial by himaelf and the Judge of the principal Court of 

fT.tinnf| 


Jl],. The Local Qovemment may, from time to time, rulm 

1^ , I, providing that, in such cases as ^It M pra> 

eeribed in such rules, two judges, or 
sife togetiiar tor tetel and a person invested with the powers a 
dr MStaiii mMs. Judge as aforesaid, shall sit together,jM4 

^d j^pose of suits and applications. 

If two . judges or a Judge and a person inveatnl with toe 
^ITr-fitrr .r««iw .two powers of a Judge aa irforesaid, sit tJgetoer, 
ai^ toejreonepr in toe de(MU>iiJiriWdflr.toJbe 
peesed, each detoion or ooierumli fe»lW.decmm orwdtr of ^Conrti 
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but U they dhall differ on a poiet of law, or asago hwtagilie £>ieo 
Fmedare wben tli«y of law, or in ccmstruifig a 4^mejit, tibo oon* 
Otabr, Bt ruction of which may affect the loeritB of tlm 

^edwion, they shall sttbmit a case for the opioioo ot the High Court ou 
the point of difference between them ;♦ , 

and the provisions applicable to a reference to ttie High Oourtf 
ProTiBlona appfiod to »holl be applicable to every reference made 
roforoncM} ttiider tection. Under this SeCtioD. 

88. If two Judges differ on any matter other than the matters * 
Caating Toioe in case above* men tinned, the Judge who is senior io 

of diflbreiioe lietween two reject of date of appointment as a Judge^ of 

jTiidgea. Court of Small Causes shall have Idie casting 

voice. 

84. If a Judge and a person invested with the powers of a Judge 
And between Jodge end SB aforesaid differ on any matter other than the 

person iuTeated with matters above-meijtioDed, the Judge shall have 
Jndge’apowera. the casting voice. 

85. It shall be lawful for the Local Government to appoint to any 
Appointment of Eegiiitrar. Court of Small Causes an officer, who shall be 

called the Registrar of the Court, and who shall 
be paid such salary as shall, from time to time, be authorized in that 
bShalf by the Oovenior-Geoeral of India in Council. 

Poiitiou of Koffietrar. 8®* The Registrar of every Court of Small 

^ Causes shall be the chief ministerial officer of 

the Court. 

In addition to any other duties and powers herein imposed or con- 
Dutios and powers. ferred upon the Registrar, he shall, subiect^ to 

the provisions contained in the next following 
section, 

. receive all plaints presented to the Court ; 

issue notice of suit to the defendants ; 

receive any documents which the parties may wish to put in ; and 

issue process for the attendance of their witnesses. 

He shall likewise keep lists of all causes coming on for trial, and 
fix such days for their being heard respectively, as may seem to him fit. 

He may also receive notices under the twenty-first section. 

87. If, when the Judge is absent on duty, and there is no person 
When Begiifcrar maj invested with the powers of a Judge as afore- 

j«ot dsfeoUve {dnint. said, the Registrar sbail be of opinion that any 

plaint presented to the Court is defective in any of the particutars 
mentioned in sections twenty-seven to thirty-two, both inclusive, <rf the 
Code of Gvil Procedure, he may reject the same. 

But it shall be lawful for the Judge, or for any person invested 
Rmiml of Begiatrar*! rp. with the powers of a Judge as aforesaid, to re- 
oapikm dr ject any plaint which may have been received 

by the Registrar, and to receive any plaint which may have been rejected 
hy him : 

Provided that such reception or rejection (as the case may be) by 
the Registrar shall, in the opinion Of such Judge 
' or Other person empowered as aforemdd, have 

f 8 m Act X er un. 
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beea erroneous, and that an applioatton to set the same aside shall be 
made at the first subsequent sitting in the said Court of a Judge or 
ether person duly empowered as tdbresaid 

88. If a suit shall have been instituted in a Court of Small Caus6i> 
When Begistrar may re- and the defendant shall have been duly aum^ 
beive and enter np jndg- moned to appear and answer therein, and if, 
meats by confession. before the day appointed for the hearing of 

such suit, the defendant or bis agent duly authorized in that behalf 
ahall appear before the Registrar of the Court, and admit the plaintiff's 
claim, and apply for leave to confess judgment, it shall be lawful for 
the Registrar, if the Judge be absent on duty, and there be no person 
invested with the powers of a Judge as aforesaid, to enter on the record 
a decree for the plaintiff by confession, and such decree shall have the 
life force and effect as a decree for the plaintiff would have bad if the 
suit had been heard by the Judge and a decree passed by him for the 
plaintiff : 

Provided that in every case, before passing a decree under this 
section, it shall be the duty of the Registrar 
fully to satisfy himself of the service of the 
summons, of the identity of the parties, and of their good faith in 
appearing before him. 

39. The Registrar, if the Judge be absent on duly, and there be no 
Bxcontlon of deoroes by person invested with the powers of a Judge as 

BegUtrar. aforesaid, shall also receive applications fur the 

Execution of decrees passed by the Judge, or other person empowered 
as aforesaid, of the Court of which he is the Registrar, and, subject to 
any orders which he may receive from the Judge or such other person, 
Shall execute such decrees in the same manner as the Judge might 
execute them. 

No appeal shall lie from any order passed by the Registrar under 
' Bar of appeal. Beyersal this section ; but the Judge or other person 
byJadge. empowered as aforesaid may, within threa 

calendar months from the making'of the order, of bis own motion reverse 
or modify it. 

40. The Local Government may invest any Registrar with the 
Power to inyest Begistrar powers of a Judge of a Court of Small Causes 

with Jadge*» powers. in suits arising within the local limits of the 

jurisdiction of the Court of which he is the Registrar, provided that 
the amount or value of the claim shall not exceed twenty rupees. 

The Registrar shall exercise such powers subject to the general 
Control oy«r Eogiatrar. Control of the J udge, or, when there is no J udge, 

of any person invested with the powers of a 
Judge as aforesaid. 

41. The suits cognizable by the Registrar under the last preceding 
of snita oognl* section shall be set down for bearing before such 

by Bogiatrnr* Registrar, and he shall hear and determine such 

suits, and execute the decrees made therein, in such manner inwall 
Xfii^pHsets as the Jud« of die Court might hear, deter{piiie, and eteonta 
thfi same respectively ; 

M. 20 
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jPtwidad UMit the or, wben tbure i* no iiio petiM 

intrentod with the powefs of a Jtidge^ wboiieiFOt 
to Judge** file. he thinks propefi may transfer to his own <iU noy 

init on the file of the {tegistrar, and may hear and determine the oaine. 

42. \Repealed hy Act Ifo, X of 1877.] 

43. A decree passed by a Begistrar under the tblrty*ejighth fiectfon 
SeUing wide ik»Ki»tmr*e may be set aside by the Judge of tbo Courtii 

dsoree aider aoctioa SS. or, when there is no Judge, by the person in-, 
tested with the powers pf a Judge as aforesaid, in such manner and 
on such grounds only as it might be set aside if it were a decree pessaa 
at the bearing of the oause by the Judge or other person empowered 
gs albtedaid. 

44. An officer, to be styled the clerk of the Court, may be appointed 
Appointment and rono- to any Court of Small Causes on such salarv 

ml of clerk of Ooarfc. as shall be authorised by the Qovernor-Genorfiil 
of India in Council. 

The ‘appointment and removal of such officer shall rest with thO 
^urt, subject to the approval of the Local Government, or, in ter- 
ritories under the immediate administration of the Qovernmeat of 
India, of the Chief Commissioner, or other principal civil authority. 

The Begistrar of any Court of Bmall Causes may also be the clerk 
of the Court 

43, When *a clerk is appointed to any Court of Small Causes, such 
PothMofcUrk. * clerk shall, subject to the orders of the Court 

and of the Begistrar if there be a Begistrar^ 
issue alt summonses, warrants, orders, and writs of execution, and kecm 
fin account of all proceedings of the Court, and shall take charge ot 
and keep an account of, all monies payable or paid into or out of Court, 
find shall enter an account of all such monies in a book belonging to 
the Court to be kept by such clerk for that purpose. 

46. The High Court shall have power to make and issue general 

Klgii Cotirt rapowored for regulating the practice and proceed- 

10 molno nilef of pmotioo, inga of Courts of Small Causes, and also to 
4e* prescribe forms for every proceeding in the said 

OooM for which it shall think that forms should be provided, and fof 
keeping all books, entries, and accounts to be kept by the officers, and 
foam time to time to alter any such rule or form ; 

provided that such rules and forms be not inconsistent with the 
pp^visioos of this Act or of any other law for the time beiog in fbtcse^ 

47. riZejpcoZed by Act No, X of 1877.] 

48. Kothing io the second section of the said A/ct No, HI. of 1838^ 
Bavlogof AotXI.on84l, or the sixth, seventh, and eighth sectiops ol 

••^****"^^* ^ Act No. XXII. of 1864 (to mctke pfwidan 

for iht Administration of Military Oantonments}, feiamg to the 
estfibiisiHaent of Courts of Small Causes in military cantooments, shall 
be held to affect so much of Act No. XL of 1841 consolidating 
find ammdium the fygulatums concerning MiHtsfiryOaarts^fBsgnedta 
for J7atim Offiom mm BddUo^s in the seSrtdoe of tmMm lmdm Cknii- 
^ny) as declares thaA in places beyond the frontier of the temtoi^ 
ff the East India Company, actions of debt and oSimr pevmiak 
aHHr be iKonght hefofe t^e militacy Courts &eratn oientiofiad, figaspt 
paraons ao amenable as therein mentioned, for any fitnasmS ‘ 
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49 . Nothing in this Act, nor in the siiih, aeventb, and eighth 
Sttvitigp of jorisdiotioii of sections o£ the said Act X£XX« of XSG4| shaTl he 
Ckmrte of Bequests* held to affect the itirisdictiou of any Court of 

Requests convened under the hundred ana third section of the Sta* 
tute 27 Yic., cap. S, or the corresponding section in any other Statute 
for the time being in .force, for punishing mutiny and desertion, and 
for tlid better payment of the army and their quarters, or the powers 
of a comnianding officer under any such Statute to assemble such 
Courts. 

•0. When, in any Act passed prior to the coming into operition Of 
EeforsnoeinpjeYionsAota ^^bis Act, reference ts made to Act XLII, of 
to aot XLII. of 1860 to be 18()0, such reference shall be read as applying to 
wad as applying to this Act. this Act; and when any procedure is directed 
to be in accordance with the provisions of Act ALII, of 1860, 6oeh pip- 
cedure shall be deemed to be directed to be in accordance with the 
provisions of this Act* 

51. Whenever the state of business in any Court of Small CausOSi 
Power to gi?e Small Oauss ibe Judge of which shall be the Judge of sqdjjt 
Oonrt Judge powers of l^riQ. Court Only, is not sufficient to occupy his tim^ 
^pui Sadr AmCn or Hagis- fully, the Local Government may invest bliB 
within such limits as it shall from time to time 
appoint, in addition to his powers as such Judge, with the powers of a 
Magistrate as defined in the Code of Criminal Procedure, or, in the 
Kegulation Provinces, with the powers of af Principal Sadr Amin, or, 
In the Non-Regulation Provinces, with the powers of an officer oxercis** 
iiig the like or nearly the like powers as those of af Principal Sadr 
Amin* 

62. In the places in which the provisions of Act X* of 1869:^ (tif 
Power to give Small Cause the law relating to ijte Jteoovery </ 

Court Judge jurisdiction Bent in tfie Presidency of Fort William in 
under Aot X. of 1859. Bengal) are in force, tlie Local Government 
may empower any Judge of a Court of Small Causes to hear and 
determine, tinder the rules contained in the said Act X* of 1859J appli«> 
Cable to trials before a Collector, and subject to the same regular aoil 
special fq)peal, the claims cognizable under such 4ct arising within the 
local limits of the jurisdiction of such Court. 

Any Ju^e so empowered shall exercise all the powers of a Coliector 
under tne said Act X. of 18594 ^^oept the power of bearing appeak. 

69 . Courts of Small Causes shall comply with such requisitions as 
Courts to ftimichrooarda, may from time to time be made by the Local 
Ao., called for by Govern. Government or tho High Court, for records, 
ipeat or Bigb Court. returns, and statements in such form and man- 

Her M such Govemment or Court may deem proper^ 

• See Act X. of 1863, «. 1 (repOaledby Aot XIX. of 1867) : Act IV. of 186i(rep<^ 
Aat ViXl. of 1808) i Aot XXll. ot 1864, a. 44 Bengal Aot 11. of 1862, i. 2 (repeated 
Aot XU. of 187m: MadrM Aot IV. of IS^S (rmpi^ed by A«»t XlLeriS72)« BMittr 
▲ot Vm. of 1863 (^led by Act XXt. of W3). 

t See, in Beiqpd, Aot VI of 1871, a 30, and itt Madras, Aot Ul. Of 1873, i. 29. 

t la tb# Not^-Weetm Provinoes, Ibr **AotX. of 1868/’ tbe wmNIs ailsi 
^ tbe Korto*We 0 teia Prorinoea Bent Aot, 1881,” should be subsUtutsI* 
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THE PARSI SUCCESSION ACT. 

NO. XXL OF 1866. 


BECEivimo THS Q.-Q.’s Asskkt ok the 10th April 1865. 


An Act to define and amend the Law relating to Inteetate Suceession 

among the Pdreie.^ 

WHBBBiLS it b expedient to define and amend the law relating 
to intestate saccession among the Pireis ; It is 
PrwmWe. enacted as follows : — 


1. Where a Pdrrsi dies leaving a widow and children, the property 
Hiviiion of property which he shall have died intestate shall be 
among widow aad children divided among the widow and children, so that 
of inteBtate. share of each son shall be double the share 


of the widow, and that her share shall be double the share of each 
daughter. 

2. Where a female PArsl dies leaving a widower and children^ 
Division of property the property of which she shall have died in- 
among widower and child- testate shall be divided among the widower and 
ren of intastato. children, so that bis share shall be double 

the share of each of the children. 


8. When a Pdral dies leaving children, but no widow, the property 
Division of property which he shall have died intestate shall be 
amongst children of nmio divided amongst the children, so that the share 
iutestate leaving no widow, shall be four times the share of 

each daughter. 

4. When a female P^ral dies leaving children, but no widower, the 
Division amongst chii- property of which she shall have died intestate 
dren of female inteetate shall be divided amongst the children in eoual 
leaving no widower. she^veB. 

8. If any child of a Pdrsl intestate shall have died in his or her 
Dtviilott of predeoeascid the widow or widower and issue of 

cliild*« aiinro among widow sucii child shall take the share which such child 
would ^ have taken if living at the intestate’s 
* death in such manner as if such deceased child 

bad died immediately after the intestate’s death. 


6* Where a Pdrsl dies leaving a widow or Mridower, but without 
Division of property when any lineal descendants, his or her father 

intestate Icnvee widow or and mother, if both are living, or one of them if 
^ ^ moiety of the 

j. , . property as to which he or she shall have died 

intestate, and the widow or widower shall take the other moiety. 


tW ^ ^ *^***^ Bdtieh ladis, empt Bdhedidod Distetom, 
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Wbete bolli the fttther and the mother of the intestate survive 
him or her, the father^s share shall be doable the share of the mother. 

Where neither the &ther nor the mother of the intestate survives 
him or her, the intestate’s relatives on the father’s side, in the order 
specified in the first schedule hereto annexed, shall t^e the moiety 
which the father and the mother would have taken if they had survived 
the intestate. 

The next«of-kin standing first in the same soliedule shall be pre« 
ferred to those standing second, the second to the third, and so on in 
Succession, provided that the property shall be so distiibuted as that 
each male shall take double the snare of each female standing in the 
same degree of propinquity. 

If there be no relatives on the father’s side, the intestate’s widow 
or widower shall take the whole. 

7. When a Fdrsi dies leaving neither lineal descendants nor a 
Diviaion of property when widow or widower, his or her next-of-kin, in 

intestate leavL neither wi- the order set forth in the second schedule hereto 
dow nor widower nor lineal annexed, shall be entitled to succeed to the 

desoendants. whole of the property as to which he or she 

shall have died intestate. 

The next-of-kin standing first in the same schedule shall always 
be preferred to those standing second, the second to the third, and so 
on in succession, provided that the property shall be so distributed as 
that each male shall take double the share of each female standing in 
the same degree of propinquity. 

8. The following portions of the Indian Succession Act, 1865 

Exemption of Parels from s^all not apply to Pdrsls (that is to Bay) the 

parts of Indian Succession whole of Part IIL, the whole of Part IV. ex- 

Aot, 1805. cepting section 25, the whole of Part V., and 

section 43. 


THE FIRST SCHEDULE. 

(1.) Brothers and sisters, and the children or lineal descendants of such of them 
as shall have predeceased the intestate. 

(2.) Grandfather and grandmother. 

(8.) Grandfather*s sons and daughters, and the lineal descendants of such of 
them as shall have predeceased the intestate. 

(4.) Great-grandfather and great-grandmother, 

(5.) Great-mndfather's sons and daughters, and the lineal desoendants of such 
of them as shall have predeceased the intestate. 


THE SECOND SCHEDULE. 

(1.) Father and mother. 

(2.) Brothers and sisters and the lineal descendants of such of them at shall 
have predeceased the intestate. 

fS.) Paternal grandfather and paternal grandmother. 

(4.) Children of the paternal grandfather, and the lineal descendante of such of 
them as shall have predeceased the intestate. 

(6.) Paternal grandfather's father and mother. 

(6.) Paternal grandfather's father's children, and the lineal descendants of such 
of them as shall have predeceased the mtestats. 



tm 
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Brother* and ainter* hy the motb^’e aide^ and the liaeal d^eeebdmtl s^h 

of thetn ee ahaB hare predeceased the intiBState, 

(8,) Jdaternal grandfather and maternal grandmother. 

(9.) Children of the maternal grandfather, and the lineal deaoendants of etioh of 
ftem a« shall have predeceased the intestate. 

(10.) 8ori*s widow, if she have not re<*naarried at or b^oio the death of the in* 
taetate. 

(11.) Brother's widow, if she had not re-married at or before the death of the 
intestate. 

(If.) jpictemat grandfktlier’s son's widow, if she have not re- married at or before 
the deatn of the intestate. 

(lS,f Maternal grandfather's eon's widow, if she have not re-manied et or b^eoe 
the death of the intoetato. 

(14.) Widowers of the intestate’s deceased daughters, if they have not re- 
married at or before the death of the intestate. 

(15.) Maternal grandfather’s father and mother. 

(16.) Children of the maternal grandfather's father, and the lineal doseemdants 
pf such p£ them as shall have predeceased tlie intestate. 

(17.) Paternal grandmother’s father and mother. 

(18.) Children of the paternal grandmother's father, and the lineal descendants 
of stieh of them as shall have predeceased the intestate. 
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THE GENERAL CLAUSES ACT. 

NO. I. OF 1868. 


Reccitsd the Q.-Q/s Assent on the 8rb January 1868. 

4n Aei for ahoiiming the language need in Acts of the Oovemor^ 
General of India in Council and for oilier purposes, 

Whsheas it is expedient to shorten the language used in Acts 
made by the Qoveruor-General of India io 
Preamble. Council, and to make certain provisions relate 

ing to such Acts ; It is hereby enacted as follows : — 

1. This Act may be cited as “ The General 
abort utle. Clauses* Act. 1868." 

2. In this Act and in all Acts made by the Govern or- Gen oral of 
India in Council after this Act shall have come 
I«terpretotjoo.oian*e. operation, — unless there be something re- 

pugnant in the subject or context, — 

(1.) Words importing the masculine gender shall be taken to in- 
clude females ; jn 

(2.) Words In tne singular shall include the plural, and vice versd; 

^3.) ** Person" shall include any company, or association, or body of 
individuals, whether incorporated or not ; 

(4.) “ Year” and “ month” shall respectively mean a year and month 
reckoned according to the British calendar ; 

(5.) “ Immoveable property” shall include land, benefits to arise 
out of land, and things attached to the earth, or permanently fastened 
to anything attached to the earth ; 

(6.) “ Moveable propeity” shall mean property of every description^ 
except immoveable property ; 

(7.) “ Her Majesty” shall include Her heirs and successors to the 
Crown ; 

(8.) British India” shall mean the territories for the time being 
vested in Her Majesty by the Statute 21 & 22 Vic., cap. 106 (An Act 
for the better govei^nment of India), other than the Settlement of 
prince of Wales's Island, Singapore, and Malacca ; 

(9.) Government of India” shfill denote the Governor-General of 
India in Council, or, during the absence of the Governor-General of 
India from his Council, the Prejudent in Council, or the Governor-Ge- 
noral of India alone, as regards the powers which may be lawfully exer- 
cised by them or him respectively ; 

(10.) ** Local Government” shall mean the person authorized by^ law 
le administer executive government in the part of British India in 
wbioh tile Act containing such expression shall operate, and daail in- 
CSiief OwKuamMW} ' 



OEITKRAL CLAUflSS ACT. 


160 


(11.) ** High Court*' shall meau the highest Civil Court of appeal in 
such part ; 

(12.) "District Judge*' shall mean the Judge of a principal Civil 
Cour t of original jurisdiction ; but shall not include a Hi^ Court in the 
6xerch*e of its ordinary or extraordinary original civil jurisdiction ; 

(13.) " Magistrate” shall include all persons exorcising all or any of 
the powers of a Magistrate under the Code of Criminal Procedure ; 

(14.) " Barrister” shall mean a barrister of England or Ireland, or a 
member of the Faculty of Advocates in Scotland ; 

(15.) " Section”’ shall denote a section of the Act in which the word 
occurs ; 

(16.) " Will” shall include a codicil and every writing making a 
voluntary posthumous distribution of property ; 

(17.) " Oath,” " swear,” and " affidavit” shall include affirmation, de^ 
claratiou, affirming and declaring in the case of persons by law allowed 
to affirm or declare instead of swearing ; 

(18.) " Imprisonment” shall mean imprisonment of either descrip^ 
tion as defined in the Indian Penal Code ; 

(19.) And in the case of any one whose personal law permits adop* 
tion, " son” shall include an adopted son, and " father” an adoptive 
father. 


3. In all Acts made by the Governor-General of India in Council 
after this Act shall have come into operation — 

(1) for the purpose of reviving, either wholly or partially, a Statute, 
BeTiTftl of repealed on- Act, or ^gulation repealed, it shall be neces^ 

aotmentf. sary expressly to state sfll purpose ; 

(2) for the purpose of excluding the first in a series of days or any 

other period of time, it shall be sufficient to ub 6 
Oommenoemoatoftime. the word "from;” 

(3) for the purpose of including the last in a series of d^s or any 

^ ^ . other period of time, it shall be sumcient to 

Termlutio of bmo. .« 

(4) for the purpose of expressing that a law relative to the chief or 
Official 6hie(§ and anbor* superior of an office shall apply to the deputies 

or subordinates lawfully executing the duties of 
such office in the place of their superior, it shall be sufficient to pre«> 
scribe the duty of the superior; 

(5) for the purpose of indicating the relation of a law to the sue* 

cessors of any functionaries, or of corporations 
SnooMfcns. ^ having perpetual succession, it shall be suffi- 

cient to express its relation to the functionaries or corporations ; find 

(G) for the purpose of iudioating the application of a law to every 
Snbatitiition of fanction. person or number of persons for the time being 
•riaa. ^ ^ executing the functions of an office, it shall he 

fiufficient to mention the official title of the officer at present executing 
such functions, or that of the officer by whom the functions are com- 
monly executed. 

4. Whenever by any Act or Regulation now in force or hereafter 
JMy may be telcea |»ry to be in force, any doty of customs or exdB% 

or in the nature thereof, is leviehl^ on anjr 
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S iren quantity, by weight, measure, or value, of any goods or merohan- 
iae, a like duty shall be leviable according to the same rate on any 
greater or less quantity. 


6. The provisions of sections sixty-three to seventy, both inclusive, 
of the Indian Penat Code, and of section three 
Seoovsiy of fines. hundred and seven* of the Code of Criminal 

Procedure, shall apply to all Hues imposed under the authority of any 
Act hereafter to be passed, unless such Act shall contain an express pro^ 
vision to the contrary. 


6. The repeal of any Statute, Act, or Regulation, shall not affect 
Matters don© under anything done, or any offence committed, or 
teaotment before its repeal, any fine or penalty incurred, or any proceed- 
ingsf commenced, before the repealing Act 
shall have come into operation. 


• See section S and sohednle v. of Apt X. of 1872. 

t This inclados a suit in which a decree has been giren.— C Bomb., A. C> J*, 1169. 
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THE COURT FEES' ACT. 

NO. VII. OF 1870. 

Biobived thb Q.-O/s Absent on thb 11th Maech 1870. 


CHAPTER I. 

PaSUMiNAET. 

1. This Act may be called **The Court 
Fees* Act, 1870** : 

It extends to the whole of British India ; 

And it shall come into force on the first 
day of April 1870, 

2. {RepealtA by Act No. XIV. of 1870.1 
CHAPTER 11. 

Fbbs in the High Courts and in the Courts of Small Causes 
AT the Presidency Towns, 

8. The fees payable for the time being to the clerks and ofiScers 
Levy of feet in High (other than the sheriffs and attorneys) of the 
Ck>»rui on their origmnl High Courts established by Letters Patent, by 
•W*®* virtue of the power conferred by Statute 

twenty-fourth and twenty-fifth of Victoria, chapter one hundred and 
four, section fifteen, 

or chargeable in each of such Courts under No. eleven of the first, 
and Nos, seven, twelve, fourteen, sixteen, twenty, and twenty-one of 
the second, schedule to this Act annexed ; 

and the fees for the time being chargeable in the Courts of Small 
LsvyoffoMinPreddenoy Causes at the rresidency towns and their 
EmU Oanto Ooorto. several offices ; 

shall be collected in manner hereinafter appearing. 

4. No document of any of the kinds specified in the first or second 
FMondooQiiMiiite Bchedule to this Act annexed, as chargeable 

Ao., in High Oonria in their with fees, shall be filed, exhibited, or recorded 
SKfemordiiiaiy jnrisdiotion. or shall be received or furnished by, any of 

the said High Courts in any case coming before such Court in the 
exercise of its extraordinary original civil jurisdiction ; 

or in the exercise of its extraordinary original criminal jurisdiction ; 
or in the exerdse of its jurisdiction as regards appeals from the 
Xa ihelr nppnUnte juris* judgment of two or more Judges cS the said 
distloB. Court, or of a Division Court ; 

or in the exercise of its iurisdiction as rq^ards appeals from the 
Oourts Sttlgect to its superintendence ; 

As Omts or foftmiot ^ exercise of its jnrisdictioa ai A 
(M anista. Qourt cA reference or revision ; 


Short title 
Extent of Act. 
Commsnoainent of Aot. 
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uhImIs Mp^Cof sadi document there he paid efee of euamoant 
imt lew than that indicated bj mther of the aidd schedules as the pro«^ 
per fee for sudi doeument 

8. When any difference arises between the officer whose dnty it is 
Pinoedare in omo of dif. to see that any fee is paid under this chapter, 
ferenoe as to noooositj or and any suitor or attorney, as to the necessity 
aiiumiit of toe. paying a fee or the amount thereof, the ques* 

tion shall, when the difference arises in any of the said High Courts, 
be referred to the taxing-officer, whose decision thereon shall be final, 
except when the question is, in his opinion, one of general importance, 
in which case he shall refer it to the nnal decision of the Chief Justice 
of such High Court, or of such Judge of the Hi^h Court as the Chief 
Justice shall appoint either generally or specially m this behalf. 

When any such difference arises in any of the said Courts of Small 
Causes, the question shall bo referred to the Clerk of the Court, whose 
decision thereou shall be final, except when the question is, in his opi* 
nion, one of general importance, in which case he shall refer it to the 
final decision of the first Judge of such Court. 

The Chief Justice shall declare who shall be taxing-officer within 
the meaning of the first paragraph of this section. 


CHAPTER IIL 

Fees in other Courts and in Public Offices. 

6. Except in the Courts hereinbefore mentioned, no document of 

. F«ei on doonmenU any of the kinds 8j>ecified as chargeable in the 

fto,, in mufnsgal Courte or first or second schedule to this Act annexed 
in public office®. defiled, exhibited, or recorded in any 

Court of Justice, or shall be received or furnished by any public officer, 
unless in respect of such document there be paid a fee of an amount 
not less than that indicated by either of the said schedules as the proper 
fee for such document. 

7. The amount of fee payable under this Act in the suits next 
Computation of feoe pay. hereinafter mentioned shall be computed as 

able ill certain enits : follows :~— 

L In suits for money (including suits for damages or compensation, 
. or arrears of maintenance, of annuities, or of 

or money : Other sums payable periodically) — according to 

the amount claimed: 

iL In suits for maintenance and annuities or other sums payable 
for makitoiiaiioe and an- periodically — according to the value of the sub* 
^lUee: ^ ject-matter of the suit, and such value shall be 

deem^ to be ten times the amount claimed to be payable for one year : 

iii. In suits for moveable property other than money, where the 
tor otoor moroable pro- subject-matter has a market-value — according 
• market, to such value at the date of presenting the 

I plaint: 

IV. In suits — ^ 

(a) for moveable property where the subject-matter has no maiket* 
. % toovaahto pmerto of value, as, for instance, in the case of dootfineiUa 
no elating ^ title, 
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(b) to onfbroe ike rijglit to ofaoiO in an^ 

property on tbe groutid that it is joint Aunilj, 
property, ^ i 

(c) to obtain a declaratory dooret or i>rde 
where Gonseqaential relief is pr%yed> 

(d) to Obtain an injnnetion^ 

(e) for a right to some benefit (not bereiii 
otherwise provided for) to arise oat of land, aiMi 

foraoooants: foraecounts — 

, according to the amount at which the relief sought is valued in thr 
plaint or memorandum of appeal. 

Id all such suits tlie plaintiff shall state the amount at which he 
values the relief sought, and the provisions of the Code of Civil Proce-? 
dure, section thirty-one, shall apply as if, for the word 'claim," the wordi 
'relief sought* were substituted. » 

V. In suits for the possession of land, houses, and gardens^--accord' 
for posBOHsfon of land, ing to the value of the subject-matter; anr 
honsoB, and gardoua ; 8uch value shall be deemed to be — 

where the subject-matter is land, and — 

(a) where the land forms an entire, or a definite share of an estata; 
paying annual revenue to Government, 

or forms part of such an estate, and is recorded in the Collector*., 
register as separately assessed with such revenue, 
and such revenue is permanently settled — 
ten times the revenue so payable : 

(b) wheie the land forms an entire estate, or a definite share of ar 
estate paying annual revenue to Govern merit, or forms part of sucl 
estate, and is recorded as aforesaid ; 

and such revenue is settled, but not permanently — 
five times the revenue so payable: 

(c) where the land pays no such revenue, or has been partially ex- 
empted from such payment, or is charged with any fixed payment if 
lieu of such re\ cuue, 

and nett profits have arisen from the land during the year nex 
before the date of presenting the plaint — 

fifteen times such nett piofirs: ‘ 

but where no such nett profits have arisen therefrom— the amoun 
at which the Court shall estimate the land with refoience to the value 
of similar land in the neighbourhood : 

(d) where the land forms part of an estate paying revenue to Go- 
vemment, but is not a definite sltare of such estate, and is not separate- 
ly assessed as above-mentioned — the market-value of the land : 

Provided tlmt, in the territories subject to the Governor of Btfmba;' 
prewtBo «s to Bombay Council, the value of the land shall h 
ProBlSenoy. deemed to be^ 

(1) where the land is held on settlement for a period notexoeedin^ 
shirty years, aod pays the full as^^essmeut to Government— -a sum equa 
to five times the survey-assessment ; 

(2) where the laud is bold on a permanent settlement, or on 

aettlement for any period exceeditig thirty years, and pays fill 
iHsaiiMtiient.^to Government — a sum equal to ten times ike surveyHassesa 
meat; and ^ • * 
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s(9^ ithare llie wbble or toy pm of llie annoOl ooi^y^SN^mmeiit 
U remitted— a sum computed under paraspniph <1) or paragraph (S) 
this proviso, as the case may be, in addition to ten times the assess- 
meat or the portbn oi assessment so remitted : 

Ss}planodian.-^Tht word * estate/ as used in this paragraph, means 
toy land subjedi to the payment of revenue, for which the proprietor, 
ot a ftirmer or raiyat, shall have executed a separate engagement to 
Gbvernment, or wnich, in the absence of such engagement, shall have 
been separately assess^ with revenue: 

(e) where the subject-matter Is a house or garden — according to 
for tiooies and gardens : the market- value of the house or garden* 
vL In suits to enforce a right of pre-emption — according to the value 
to enforoearightof pre- (computed in accordance with paragraph v. of 
emptioa. this section) of the laud, house, or garden id 

respect of which the right is claimed : 


vii In suits for the interest of an assignee of land revenue— fifteen 
for ititeisat of assignee of times his nett profits as such for the year next 
land.revenue. before the date of presenting the plaint: 


viii. In suits to set aside an attachment of land or of an interest 
to set aside an attach- in land or revenue — according to the amount 
ttent. for which the land or interest was attached : 

Provided that, where such amount exceeds the value of the land or 
interest, the amount of fee shall be computed as if the suit were for the 
possession of such land or interest : 

ix. In suits against a mortgagee for the 
recovery of the property n)Oftgagcd, 

and in suits by a mortgagee to foreclose 
the mortgage, 

or, where the mortgage is made by couditional sale, to have the 
sale declared absolute — 

according to the principal money expressed to be secured by the 
instrument of mortgage : 


to redeem : 


to foreclose : 


for specific performance: X. In suits for Specific performance — 

(a) of a contract of sale— according to the amount of the consi- 
deration : 

(b) of a contract of mortgage — according to the amount agreed'to 
be secured : 


(c) of a contract of lease — according to the aggregate amount of 
the fine or premium (if any) and of the rent agreed to be paid during 
tb6<fit$t year of the term : — 

(d) of an award — according to the amount or value of the property 
in dispute : 

faetween landlord and xi- lo the following suits between landlord 
and tenant : 

(a) for the delivery by a tenant of the counterpart of a lease, 

(b) to etihanoe the rent of a tenant having a right of occupancy, 

(c) Ur the delivery by a landlord of a lease, 

(4) to toolest a notice of ^eettnent. 
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(i^ to rwiovet llio oecnpaaoj of Uutd from whMi » tobont bw bem 
iUegftlly ejected by the leodlord, and 

(/) for abatement of rent — 

according to the amount of the rent of the land to vhloh tbe '^t 
nfera, parable for tbe year next before the date of preeentbg tbe plaint. 

8. ibe amount of fee payable under this Act on a memorandum 

of fPPe«»l “ order lekting to ^pen- 

Appeal agAintt order reiau satiQii under any Act for the time being m 
ing to oowpeiiiation. force for the acquisition of land for public pur* 

poses shall be computed according to the difierenoe between the 
amount awarded and tbe amount claimed by the appellant* 

9. If the Court sees reason to think that the annual nett profits or 
Power to oeoertain nett the market-value of any such land, house, or 

proSte or markefc-raioe. garden as is mentioned in section seven, para* 
graphs five and six, have or has been wrongly estimated, the Court may^ 
lor the purpose of computing the fee payable in any suit therein men- 
tioned, issue a commission to any proper person, directing him to make 
such local or other investigation as may be necessary, and to report 
thereon to the Court. 

10* i. If, in tbe result of any such investigation, the Court finds 
Prooednre where nett pro- that the nett profits or market-value have or 
flu or market-ralne wrongly has been wrongly estimated, the Court, if the 
eitimated. estimation has been excessive, may, in its dis- 

cretion, refund the excess paid as sucli fee : but if the estimation has 
been insufficient, the Court shall require the plaintiff to pay so much 
additional fee as would have beou payable had the said market-value 
or nett profits been rightly estimated : 

ii. In such c^o the suit shall be stayed until the additional fee is 
paid. If the additional fee is not paid within such time as tbe Court 
shall fix, the suit shall be dismissed : 

iii. Section one hundred and eighty of the Code of Civil Proce- 
dure shall be construed as if the words ‘ the market- value of any pro- 

a or’ were inserted after the word ‘ ascertaining,' and as if the 
1 * or annual nett profits' were inserted after the word * damages*' 
11. In suits for mesne-profits or for immoveable property and 
■ Preoednre in tnif for “exue-profits. or for an account, if the ptofita 
snesno-profits or account or amount decreed are or is in excess of the 
»wheii^ amount diicrood ex- profits claimed or the amount at which the 
ceede amount claimed. plaintiffs valued the relief sought, the decree 
shall not be executed until the difference between the fee actually paid, 
and the fee which would have been payable had the suit comprised the 
whole of the profits or amount so decreed, shall have been paid to ^tbe 
proper officer. 

Where the amount of mesne-profits is left to be ascertained in the 
course of tbe execution of the decree, if the profits so asoertained 
exceed the profits claimed, the further execution of the decree shall be 
stayed until the difference between the fee actually paid, and the fee 
which would have been payable had the suit comprised the whole of 
the profits so ascertained, is paid* If the additional fee is not pai4 
within such time as tbe Court shall fix, tbe suit shall be dismissed* 
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’ tX i Ev<ttj question relating to valuation for the purpose rf deter« 
* Bookidn of qneotiom a« mining the amount of any fee chargeable 
to voloatioii* under this chapter on a plaint or memorandum 

of appeal shall be decided by the Court in which such plaint or memo** 
randum, as the case may be, is filed, and such decision shall be final as 
between the parties to the suit : 

ii. But whenever any such suit comes before a Court of appeali 
reference, or revision, if such Court considers that the said question has 
been wrongly decided, to the detriment of the revenue, it shall re<|iiire 
the party by whom such fee baa been paid to pay so much additional 
fee as would have been payable had the question been rightly decided, 
and Uie provisions of section ten, paragraph iL, shall apply, 

13. If an appeal or plaint, which has been rejected by the lower 
Befandoffeepaidonme. Court on any of the grounds mentioned in the 
snomiiditiii of appeal. Code of Civil Procedure, is ordered to be re** 
beived, or if a suit is remanded in appeal, on any of the grounds men- 
tioned in section three hundred and fifty *‘One of the same Code, for a 
Second decision by the lower Court, the Appellate Court shall grant to 
the appellant a certificate, ^authorizing him to receive back from the 
Collector the full amount of fee paid on the memorandum of appeal : 

Provided that, if, in the case of a remand in appeal, the order of 
remand shall not cover the whole of the subject-matter of the suit, the 
certificate so granted shall not authorize the appellant to receive back 
more than so much fee as would have been originally payable on the 

C rt or parts of such subject-matter in respect whereof the suit has 
en remanded. 

14. Where an application for a review of judgment is presented on 
BeniDd of fee on epplloa- O'* after the ninetieth day from the date of the 
tion for review of jndgment. decree, the Court, unless the delay was caused 
by the applicant’s laches, may, in its discretion, grant him a certificate, 
authorizing him to receive back from the Collector so much of the fee 
paid on the application as exceeds the fee which would have been pay- 
able had it been presented before such day. 

16. Where an application for a review of judgment is admitted, 
^ «^nd where, on the rehearing, the Court reverses 
?metroriiiodia«i its former or m^ifies its former decision on the ground 
doebioa on ground of mie- of mistake in law or fact, the applicant shall 
‘^•^* be entitled to a certificate from the Court 

authorizing him to receive back from the Collector so much of the fee 
paid on the application* as exceeds the fee payable on any other appli- 
cation to such Court under the second schedule to this Act, No. one, 
efamse (h) or clause (d). 

But nothing in the former part of this section shall entitle the 
appUcimt to such certificate where the reversal or modification is due, 
vmolly or in part, to fresh evidence which might have been produced at 
' the originid bemring. 


• 8es4otXX.of 1870. 
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lA Wboa any appeal h preaealed to a Civil Courts not agabit the 
AddftiooAi foe where re. whole of a decision, but only agaifist eo much 
«lKMident tehee objection to thereof as relates to a portion of the subject* 
nneppenkd part of decree, matter of the suit, and, 00 the heariog of suoh 
appeal, the respondent takes, tinder section three hundred and forty- 
eight of the Code of Civil Procedure, an objection to any part of th^ 
said dectsioD other than the part appealed against, the Court shall not 
hear such objection until the respondent shall have paid the additional 
lee which would have been payable had the appeal comprised the part 
of the* decision so objected to. 

17^ Where a suit embraces two or more distinct subjects, the plaint 
or memorandum of appeal shall be chargeable 
Mttltifarioua smti. aggregate amount of the fees to which 

the plaints or memoranda of appeal in suits embracing separately each 
of such subjects would be liable under this Act. 

Nothing in tlie former part of this section shall be deemed to affect 
the power conferred by the Code of Civil Procedure, section nine. 


18. Wlien the first or only examination of a person who complains 
Written examinations of of the offence of wrongful couffnement, or of 
eompiainanta. wrongful restraint, or- of any offence other than 

Ha offence for which polioe-oficers may arrest without a warrant, and 
who has not already presented a petition on which a fee has been levied 
under this Act, is reduced to writing under the provisions of the Code 
of Criminal Procedure, the complainant shall pay a fee of eight annas, 
unless tlie Court thinks fit to remit such payment. 

Kxeraption of oertaio do. 18* Nothing contained in this Aet shaU 

mnaoBts. render the followbg documents cbaigeable with 

any fee : — 

i. Power-of-attomsy to institute or defend a suit when executed b^ 
an officer, warrant-officer, non-commissioned officer, or pri* 
vate of Her Majesty’s army not in civil employment^ 

it Declarations mentioned in section one hundred and eighteen 
and section one hundred and sixty-four of the Code of Civil 
Procedure. 

iii* Written statements called for by the Court after the first hear- 
ing of a suit 

iv. Plaint presented to a Military Court of Requests and petiidoii 
for execution of a decree of such Court. 

V. Plaints in suits tried by Village Munsifs in the Presidency of 
^ Fort St. Qeoige. 

vi Plaiuts and processes in suits before District Panchdyats in tiis 
same Presidency. 

vU, Plaiuts in suits before Collectors under Madras Regulation XII. 
of 1816. 

viH. Probate of a will, letters of administration, and o^ficate mmt- 
tioned in the first schedule to this Act annexed, No. twelve, 
where the amount or value of the proporiy b respect of 
which the p r o bat e or letters or oortifioate sml be granted 
does not exceed one tiiousand rupees. 
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AppUcatiofi or peiitioa to a Collaetor or other officer mi^iog a 
settlement of laud-revenue, or to a Board of Revenue, or a 
Commissioner of Revenue, relating to matters connected 
with the assessment of land or the ascertainment of rights 
thereto or interests therein, if presented previous to the nnal 
confirmation of such settlement. 

X. Application relating to a supply for irrigation of water belong* 
ing to Government, 

xi. Application for leave to extend cultivation, or to relinquish 
land, when presented to an officer of land-reyenue by a per* 
son holding, under direct engagement with Qavernmeut, land 
of which tbe revenue is settled, but not permanently, 
xii Application for service of notice of relinquishment of laud or of 
enhancement of rent 

xiii. Written authority to an agent to distrain. 

xiv. First application (other than a petition containing a criminal 

charge or information) for the summons of a witness or other 
person to attend either to give evidence or to produce a docu- 
ment, or in respect of the production or filing of an exhibit 
not being an affidavit made for the immediate purpose of 
being produced in Court. 

XV. Bail-bonds in criminal cases, recognizances to prosecute or mve 
evidence, and recognizances for personal appearance or other- 
wise. 

xvi. Petition, application, charge, or information respecting any of- 
fence, when presented, made, or laid to or before a police- 
officer, or to or before the Heads of Villages or the Village 
Police in the territories respectively subject to the Governors 
in Council of Madras and Bombay, 
xvii. Petition by a prisoner or other person in duress or under re- 
straint of any Court or its officers. 

xviii Complaint of a public servant (as defined in the Indian Penal 
Code), a municipal officer, or servant of a Railway Company., 
xtx. Application for permission to cut timber in Government forests 
or otherwise relating to such forests. 

XX, Application for the payment of money due by Government to 
the applicant. 

XXL Petition of appeid against the chaukid^ri assessment under Act 
No, XX. of 1856, or against any municipal tax. 
xxii. Applications for compensation under any law for the time being 
in force relating to the acquisition of property for public 
purposes, 

xxiti. Petitions ^sented to the Special Commissioner appointed 
under Bengal Act No. IL of 1869 (to ascertain, regulc(i$p 
and record certain tenures in Chutid Ndgpur), 
xxiv. Petitions under the* Indian Christian Marriage Act, 1878, sec- 
tions forty-five and forty-eight. 


•S«eA<aXT, ofm7S,s. S. 

' M.22 
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OHAPTBB IIIA.* 

PnonxttB, LtTTBM 07 AoMiriSf AATIOK, AND OtSflTICATBS 
07 AOICt»IffrEATiaN» 

19A. Where any person, on applying for the probate of a will or 
Belief wh«re too high a letters of administration, has estimated the 
Opsrt-te htm been paid. property of the deceased to be of greater ralue 
than the same has afterwards proved to be, and has consequently paid 
too high a Court-fee thereon^ if within six months after the true value 
of the property has been ascertained, such person produces the probate 
or letters to the Chief Coatrolling Kevenue Authority of the province 
in which the probate or letters bas or have been giants, 

and delivers to such Authority a particular inveotoiy and valua- 
tion of the property of the deceased, verified by afiBdavit or affirmation, 
and if such Authority is satisfied that a greater fee wae paid on 
the probate or letters than the law required, 
the said Authority may — 

(a) cancel the stamp on the probate or letters, if such stamp bas 
not been already cancelled ; 

(b) substitute another stamp for denoting the Court-fee which 
should have been paid thereon ; and 

(c) make an allowance for the difference between them as in the 
case of spoiled stamps, or repay the same in money, at bis discretion. 

19B. Whenever it is proved to the satisfaction of such Authority 
BsM where debts dtie that an executor or administrator has paid 
fto«RadeoeMedj»ereonbaTe debts due from the deceased to such an amount 
bm paid oat ofhie aetate. being deducted out of the amount or value of 
tibe estate, reduces the same to a sum which, if it bad been the whole 
gross amount or value of the estate, would have occasioned a less Court-fee 
to be paid on the probate or letters of administration granted In reqpect 
of such estate, than has been actually paid thereon under this Act, 

such Authority may return the difference, provided the same be 
claimed within three years after the date of such probate or letters. 

But when, by reason of any legal proceeding, the debts due from 
the deceased have not been ascertained and paid, or bis effects have not 
been recovered and made available, and in consequence thereof the 
executor or administrator is prevented from claiming the return of such 
Aflerenoe within the said term of three years, the said Authority may 
allow such further time for making the claim as may appear to rea- 
ionablO under the circumstances. 

11)C. Whenever Such a mni of probate or letters of admimstra- 
BeUef la case of Mvena tion has been or is made in respect of the whole 
of the property belonging to an estate, and 
the nilt fee chargeable under this Act has been or is paid thereon, no 
fee shall be chargeable under the same Act when a Kke graat is made 
in respect of the whole or any part of the same property beboging to 
the same estate ; 


• This lim hem imtM iw Aet na 
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Wbrnnem: sueli a grant baa been or k made io retpect of aajr pro* 
peat; laamiaf part of an estate, the amount of feee theo aetuaUj paid 
under tim Act shall be deducted when a like grant is made in respect 
ef property belonging to the same estate, identic with or including the 
paoperl^ to which the former grant relates 

19D, The probate of the will, or the letters of administration of 
PsobotesdeeUredTididM the effects, of any TOrson deceased, heretofore 
to irnit-fn^perty, though Of hereafter granted, shall be deemed valid and 
not ooTored hj Coort-fee. available bj nis executors or administrators for 
recovering, transferring, or assigning any moveable or immoveable pro« 
petty whereof or whereto the deceased was possessed or entiUed, either 
wholly or partially as a trustee, notwithstanding the amount or value 
of such property is not included in the amount or value of the estate in 
respect of which a Court*fee was paid on such probate or letters of 
administration. 

19K Where any person, on applying for probate or letters of ad* 
Freviftioa for oaM where ministration, has estimated the estate of the 
too low a Oonrufeehaabeen deceased to be of less value than the same has 
paid on probates, Ao. afterwards proved to be, and has in consequence 

paid too low a Court-fee thereon, the Chief Controlling Revenue 
Authority of the province in which the probate or letters has or have 
been granted on the value of the estate of the deceased being 
verified by affidavit or affirmation, cause the probate or letters of adminis- 
tration to be duly stamped on payment of the full Court-fee, which 
ought to have been originally paid thereon in respect of such value and 
of the farther penalty, if the probate or letters is or are produced within 
one year from the date of the grant, of five times, or if it or they is 
or are produced after one year from such date, of twenty times, such 
proper Oourt^fee, without any deduction of the Court*fee originally 
paid on such probate or letters : 

Provided that, if the application be made within six months after 
the ascertainment of the true value of the estate and the discovery 
that too low a Court-fee was at first paid on the probate or letters, and 
* if the said Authority is satisfied that such fee was paid in consequence 
of a mistake, or of its not being known at the time that some particular 
part of the estate belonged to the deceased, and without any intention 
of fraud or .to delay the payment of the proper Court-fee, the said 
Authority may remit the said penalty, and cause the probate or letters 
to be duly stamped on payment only of the sum wanting to make up 
the fee which should have been at first paid thereon. 

19F. In case of letters of administration on which tpo lowaOonrt- 

Administratortogirepro- Authority 

fvr ieenrtfy befoiw letter* shall Dot cause the same to be duly stamped in 
stamped wider eeotiem 19EL manner aforesaid, until the administrator baa 

« [iven such secut ity to the Court by which the letters of administration 
ave been ganted as ought by law to have been given on the granting 
tibereof, in case the &dl value of the estate of the deceased bad^ been 
then ascertained. 



171 covBunm. p8W^ 

190. Where toe low a Court-fee has been |>»i4 on mj fiotiito or 
letters of admioistiwtioii in cousequotiee of My 
mistake, or of its uot being koowu at timo 
}>aiM,no;«mthiQtix months that some particular part of the estate beiMg* 
•ftordisooreryofttudor-paf. to the deceased, if any executor or adminis^ 
irator acting under sucfi probate or letters does 
not, within six months after the first day of April 1875, or aftor the 
discovery of the mistake, or of any effects not known at the time to 
have belonged to the deceased, apply to the said Authority and pay what 
is wanting to make up the Court-fee which ought to have been paid at 
first on such probate or letters, he shall forfeit the sum of one tbouisaDd 
rupees, and also a further sum at the rate of ten rupees per cent, on 
the amount of the sum wanting to make up the proper Court-fee. 

19H. The provisions of sections 19A to 19Q (both inclusive) shall, 
Section* ISA to 19G ap- 'ynv.tatis mutandis^ apply to certificates grant- 
pUed to oertifioatea under ed under Act No. XL. of 1858 {/oT making 
^®t8 XL. of 1868 and XX. better preyvision /iw’ the care of the persons ana 
^ property of Minors in the Presidency of Fort 

William in Bengal) or Act XX. of 1864 (for making better jnsmsion 
for the care of the persons and p7*operty of Minorus in the Presidency 
of Bombay) and to the holders of such certificates. 

CHAPTER IV. 

Pkocess Fkks. 

Eolet ai to oosta of pro- 20. The High Court shall, as soon as may 
ooaaea. be, make rules as to the following matters: — 

i. the foes chargeable for serving and executing processes issued 
by such Court iu its appellate jurisdiction, and by the other Civil and 
Revenue Courts established within the local limits of such jurisdiction ; 

ii. the fees chargeable for serving and executing processes issued 
by the Criminal Courts established within such limits iu the case of 
offences other than offences for which police-officers may arrest without 
a warrant ; and 

iii. the remuneration of the peons and all other persons employed 
by leave of a Court iu the service or execution of processes. 

The High Court may, from time to time, alter and add to the rules 
so made. 

All such rules, alterations, and additions, shall, after being confirm- 
Oottdnnaticm ^nd pab« by the Local Qoverument, and sanctioned 
lloatioa of rules. by the Governor-General of India in Council, 

be published in the local official Gazette, aud shall thereupon have the 
force of law. 

Until such rules shall be so made and published, the fees now 
leviable for serving and executing processes shall continue to be levied, 
and shall be deemed to be fees leviable under this Act. 

ftt. A Tidile in the English and Vernacular languages, showing 
Tsbls of proosas foas. chargeable for each service and execu- 

tion. shall m exposed to view in a ccMSspiimous 
part of each Court. 
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n Stibji^et to mloa to be made hf tbe High Ociitrt, aod applroved 
JStwM^k^ ef DistHei and by tbe Xiooal Qovemmeot atid tbo Qoireroor- 
aaitoiiliiiat^Coarti* Oeoera] of India in Council, 

erery Dia^ct Judge and every Magistrate of a District shall fix, 
and may from time to time alter, the uumber of poous necessary to be 
employed for the service and execution of processes issued out of bis 
Court and each of the Courts subordinate thereto ; 

and for tbe purposes of tiiis section, every Court of Small Causes 
KomW ef peons in Ha. established under Act No. XI. of 1865 (to 
fiiisai SinaU Goose Courts, consolidate and amend the law rdating to 
Cowrie of Small Causes beyond the local limits of the ordinary 
nal eivU jurisdiction of the High Courts of Judicature) shall be 
deemed to be subordinate to the Court of the District Judge, 

23. Subject to rules to be framed by the Cliief Controlling Ee- 
Komber of peons in Re- veiiue Authority, and approved by the Local 

venae Oourts. Qovernraent and the Governor-General of India 

in Council, every officer performing the functions of a Collector of a 
District shall fix, and, may from time to time alter, the number of peons 
necessary to be employed for the service and execution of processes 
issued out of iiis Court or the Courts subordinate to him. 

24. Every process served or executed under this chapter shall be 

«.rr,d nnderthi. ‘o be a process witliin the meaoiug of sec- 

chapter to be held process tion one hundred and eighty-eight of the Code 
served under Cml Prooe- of Civil Procedure, and of section two of Act No. 
dare Code. XXIII. of 1861 (to amend ilc< VJII. of 1859). 

CHAPTER V. 

Of thk Mode of levying Fees. 

Ooileotion of fees by 25. All fees referred to in section three, or 
•tamps. chargeable under this Act, sliall be collected by 

stamps, 

26. The stamps used to denote any fee chargeable under this Act 
Stamps to be impressed shall be impressed or adhesive, or partly im- 
or adhesive. pressed and partly adhesive, as the Governor- 

Oeneral of India in Council may, by notification in the Gazette of India, 
from time to time, direct. 

Bales for supply, number, 27. The Local Government may, from time 
reuewai, and keeping ao- to time, make rules for regulating-—* 
counts of stamps. 

(a) the supply of stamps to be used under this Act, 

(b) the number of stamps to be used for denoting any fee charge* 
able uoder this Act, 

(c) the renewal of damaged or spoiled stamps, and 

(cl) the keeping accounts of all stamps used under this Act ; 

Provided that, in the case of stamps used under section three in a 
IHgh Ooart, Mich rules shall be made with the concurrence of tbeCSiief 
Jaitioe o£ each Court. 

All rates riiatl be published in the local official Qasette,' and 
shall tb«reupon have tbe force of law. 
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S8t docatnent wIiTch ougJit to beara ttenipiitidbf tl#Act 
stiMnpfiig dmnieiiftt in* be of my validity, luileea and oal^ it is 
•drertaiitly reoeived. properly stamped. ^ 

But if any such document \b, through mistake or imdyertoiicif^ re- 
crived, filed, or used in any Court or oflSce without beieg pro^iy 
stamp^, t)ie presiding Judge or the head of the office, as the ease ffiAjr 
be, or, ill the case of a High Court, any Judge of such Court, may, ii lie 
thinks fit, order that such document be stamped as he may direct; and 
on such document being stamped accordingly, the same and every pip- 
ceeding relative thereto shall be as valid as if it bad been prepeily 
stamped in the first instance. 

29. Where any such document is amended in order merely to €or« 
rect a mistake, and to make it conform to tb# 
Auetided doomnent. original intention of the parties, it shall not bh 
necessary to impose a fresh stamp. 

80. No document requiring a stamp under this Act shall be filed 
, or acted upon in any proceeding in any Court 

Oanoeilation of itamp. office until the stamp has been cancelled. 

Such officer as the Court or the head of the office may from time 
to lime appoint shall, on receiving any such document, forthwith effect 
such cancellation by punching out the figure-bead so as to leave the 
amount designated on the stamp untouched, and the part removed by 
punching shall be burnt or otherwise destroyed. 


CHAPTER VI. 

MiSO£LLS.NEOUS. 

81. i. Whenever an application or petition containing a complaint 
Repayment of feee paid charge of an offence, other than an offence 
cm appiioationa to Criminal for which police-officers may arrest without 
warrant, is presented to a Criminal Court, the 
Court, if it convict the accused person, shall, in addition to the penalty 
imposed upon him, order him to repay to the complainant the fee paid 
ou such application or petition. 

ii. In the case mentioned in section eighteen, the Court, if it con-^ 
vict the accused person, shall, in addition to the penalty imposed upon 
him, order him to repay to the complainant the fee, if any, paid by the 
latter for the examination. 

iii. When the complainant has paid fees for serving processes in 
either of the cases mentioned in tlie first and second paragraphs of this 
section, the Court, if it convict the accused person, shall, iii addition to 
the penalty imposed upon him, order him to repay such fees to the 
complainant. 

iv. All fees ordered to be repaid under this secdon may be recover- 
ed as if they were fines imposed by the Court 

JHL Tlie Code of Civil Procedure, sections three hundred and eight 
Amoiteasttef Sot Tilt three hundred and nine, shall be read as tC 

of 1S5S, Motiotti 80S, 800, for the words * stamp-duty’ and ‘stamp/ the 
878. words and figures ‘ fees owrgeable under the 

Court Fees' Act, 1870/ were substituted; secdon three hiiodredaiid 
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8eyeiity*one of the same 0^ Aall be reed as if, for the words ' a stamp 
of the value/ the words * thu* pay meot of the fee ’ were substituted ; aud 
secdon three hundred and s^^oty-three of the same Code shall be read 
as if, for the words ^ou a s||i!ipp paper of the value/ the words * and 
Shan be ohargeable with the fe^* were substituted ; and as if for the 
words * for the stamps/ the worw * the fees’ were siihstitutecL^ 

S3. Whenever the filing or exhibition in adrimina! Court of a 
AdmisBion in trim\nnX document itt respect of which the proper fee 
oMetofdoonmentBforwhioii has not been paid is, in the opinion of the 
propor to hM not, been paid, presiding Judge, necessary to prevent a failure 
of justice, nothing contained in section four or section six shall be 
deemed to prohibit such filing or exhibition. 

84 . In the General Stamp Act, 1869, section forty-eight shall be 

Bale, for Bale of etampa. figures * Act No. 

XXVI. of 1867 (to amend the law relating 
to Stamp Dutiee)* the words and figuros * The Court Fees’ Act, 1870/ 
were sumtiiuted. 

35. The Governor-General of India in Council may, from time to 
Power to rednoe or romit time, by notification in the Gazette of India^ 

fbee. reduce or remit, in the whole or in any^art of 

British India, all or any of the fees mentioned in the first and second 
schedules to this Act annexed, 

and may, in like mauuer, cancel or vary such order. 

36. Nothing in Chapters II. and V. of this Act applies to the 
Bering of feee to oertaia Commission payable to the Accountant-General 

offioere of High Courts. of the High Court at Fort William, or to the 

fees which any officer of a High Court is allowed to receive in addition to 
a fixed salary. 


• Sao Aot xvr. of 1870. 
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COOBT FSBS. 

SCHEDULE t 
Ad vcdoTtm fees. 


urn* 


Numbbb. 


1. Plaint or memoran- 
dum of a»|^l (not other* 
wiao provided for in thi8« 
Aot), preeented to any Civil 
or Bevenue Ctmrt, except 
those mentioned in section 
. tbree*^ 


When the amount or value of the 
snbject-matter in dispnte does not 

exceed five rnpeea 

When inch amount or value exceeds 
five rupees, For every five rupees, 
or part thereof, in excess of five 
rupees, up to one hundred rupees ... 
When such amount or value exceeds 
one hundred rupees. For every ten 
rupees, or part thereof, in excess of 
one hundred rupees, up to one 

thousand rupees 

When such amount or jralue exceeds 
one thousand rupees. For every one 
hundred rupees, or part thereof, in 
excess of one thousand rupees, up 

to five thousand rupees 

When such amount or value exceeds 
five thousand rupees, For every two 
hundred and fifty rupees, or part 
thereof, in excess of five thousand 
rupees, up to ten thousand rupees ... 
When such amount or value exceeds 
ten thousand rupees. For every 
five hundred rupees, or part thereof, 
in excess of ten thousand rnpees, 
up to twenty thousand rupees 
When such amount or value exceeds 
twenty thousand rupees, For every 
one thousand rupees, or part there- 
of, in excess of twenty thousand 
rupees, up to thirty thousand ru- 

pe es ... 

Wlien such amount or value exceeds 
thirty thousand rupees. For every 
two thouMind rupees, or part there- 
of, in excess ot thirty thonsand 
rupees, up to fifty thousand rupees. 
When such amount or value exceeds 
fifty thousand rupees. For every 
five thousand rupoM, or part there- 
of, in excess of fifty thonsand rn- 
peea 


Paopib Fix. 


Six annas. 

Six annas. 


Twelve annas. 


Five rupees. 


Ten rupees. 


Fifteen mpess. 


Twenty rupees. 


Twenty rupees. 


Twenty-five m- 


Provided that the maximum fee levi- 
able on a plaint or memorandum ol 
appeal shall be three thousand 
rupees. 


* To asoertain the proper fee leviable on the ioatitution of a sidt, see the Tilde 
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Ad vaHorem fees. 


Kimnx* 


2. in n suit for pos- 
sMRton under Act No. XI v. of 
1869 {to provide for the limi- 
tation of section fifteen. 

3. IRweUsd by Adt No. 
F///.0/187L] 

4. Application for review of 
jndfpnent, if preeented on or 
after the ninetieth day from 
the date of the decree. 

6. Application for review of 
jnd^ent if presented before 
the ninetieth day from the 
dat ]9 of the decree. 


6. Copy or translation 
of a jn^ment or order not * 
beingi or having the force 
of, a decree. 


7. Copy of a decree or 
order having the force of a« 
decree* 


8. Copy of any doenment C 
liable to stamp-duty under 
tbeOeneral Stamp Act, 1869,^ 
when left by ahy party to a 
' eoit or prooeeding in place of 
'the ori^nal withdrawn;. 





When such judgment or order is 
passed by any Civil Court other 
than a High Court, or by tbe pre- 
siding ofiioer of any Revenue 0(mrt 
or office, or by any other Judicial 
or Executive Authority — 

(a.) — If the amount or value of the 
subject-matter is fifty or less 

than fifty rupees 

(6.) — If such amount or value exceeds 

fifty rupees 

When such judgment or order is 
passed by a High Court 

When such decree or order is made 
by any Civil Court other than s 
High Comt, or by any Revenue 
Court — 

tlie amount or value of the 
subject-matter of the suit 
wherein euoh decree or order 
is made is fifty or less than 
fifty rupees 

(b.)-— If such amount or value ex- 
oeeds fifty rupees ... * ... 

When snob decree or order is made 
by a High Court ... 

(a.)—* When tbe stamjj-dnty charge- 
able on tbe original does not 
exceed eight annas 


(b.) — In any other case 


Fbx. 


A feeof one-ban 
tbe amonnt 
prescribed in 
the foregoing 
scale. 

The fee leviable 
on tbe plaint or 
memoinnd nm 
of appeal. 

One-balf of tbe 
fee leviable on 
tbe plaint or 
memoranda m 
of appeal* 


Four annas* 
Eight annaf« 
One rupee. 


Eight annas. 


One rnpee* 


Four mpeoa. 

Tbe amount nf 
tbe duty 
chargeable on 
the originei 

Sight annas*' 

I. 


M,23 
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NtncBXB. 


SCHEDULE 

Ad vcdarem f€€B, 

I I PiopiB VwaL 


If the monies so recovered or real- 
ized exceed the amount of debts or 
other property as sworn to by the 
person to whom the certificate is 
granted, the Court may cancel the 
same, and order such person to take 
out a fresh certificate, and nav the 
fee prescribed by this soheaule for 
such excess. 

In default of filing such statement 
within the time allowed, the Court 
may cancel the certificate.* 


* that the certificate liable to oanoellation remains in force until cancelled, tee 6 
Madr«lii,135. 
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SCHEDULE I.—(eoatiB«i)d)'. 

TaUe of raiet of ad valorem fees leviable o» Ike imtiiuHon of eulte. 


Wlisii the AmoDiit or raliie 
of the sabjsot-matter 
eiome 

Bat does not ezoeed 

.. ... i 

Proper fee. 

Bs. 

Rs. 

Ra, A« P. 

0 

6 

0 6 0 

5 

10 

0 12 0 

10 

15 

12 0 

16 

20 

18 0 

20 

26 

114 0 

26 

SO 

2 4 0 

80 

85 

2 10 0 

36 

40 

8 0 0 

40 

45 

8 6 0 

46 

50 

3 12 0 

60 

55 

4 2 0 ' 

55 

60 

4 8 0 

60 

65 

4 14 0 

66 

70 

6 4 0 

70 

76 

6 10 0 

76 

80 

6 0 0 

80 

85 

6 6 0 

85 

90 

6 12 0 

90 

95 

7 2 0 

96 

100 

7 8 0 

100 

110 

8 4 0 

110 

120 

9 0 0 

120 

130 

9 12 0 

180 

140 

10 8 0 

140 

150 

11 4 0 

160 

160 

12 0 0 

160 

170 

12 12 0 

170 

180 

13 8 0 

180 

190 { 

14 4 0 

180 

200 j 

16 0 0 

200 

210 

16 12 0 

210 

220 

16 8 0 

220 

230 

17 4 0 

290 

240 

18 0 -0 

240 

250 

18 12 0 

260 

260 

19 8 0 

260 

270 

20 4 0 

270 

280 

21 0 0 

280 

290 

21 12 0 

290 

800 

22 8 0 








o(K«tr 


SCHEDULE 

TaHU ^raltet oj ad valorem feet, <^-^(«ootiaaed). 


When the amount or valiie 
of the «iih|e 0 t>iiiatter 
ezome 

Bat does not ezeeed 

Proper Fee* 

. Bs. 

Bs. 

Bs. 

A. 

P. 


310 

23 

4 

0 

810 

820 

84 

0 

0 

320 

830 

24 

12 

0 


840 

85 

8 

0 

340 

350 

26 

4 

0 

850 

860 

27 

0 

0 

360 

370 

87 

18 

0 

370 

880 

28 

8 

0 

380 

890 

89 

4 

0 

390 

400 

80 

0 

0 

400 

410 

80 

12 

0 

410 

420 

81 

8 

0 

480 

430 

82 

4 

0 

430 

440 

83 

0 

0 

440 

450 

33 

12 

0 

460 

460 

84 

8 

0 

460 

470 

85 

4 

0 

470 

480 

86 

0 

0 

480 

490 

86 

12 

0 

490 

500 

87 

8 

0 

500 

510 

88 

4 

0 

510 

520 

89 

0 

0 

520 

580 

89 

12 

0 

580 

540 

40 

8 

0 

540 

560 

41 

4 

0 

550 

660 

42 

0 

0 

560 

670 

42 

12 

0 

570 

580 

43 

8 

0 

580 

590 

44 

4 

0 

590 

600 

46 

0 

0 

600 

610 

46 

12 

0 

610 

620 

46 

8 

0 

680 

680 

47 

4 

0 

' 680 

640 

48 

0 

0 

640 

650 

48 

12 

0 


660 

49 

8 

0 

660 

670 

50 

4 

0 

670 

680 

51 

0 

0 

680 

690 

51 ; 

18 

0 

690 

760 

68 

S 

0 
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SCHEDULE L^0QD6ii»ied). 

!M>U of ratu af ad wlorem Ue$, ^4 — (ooQUoaad). 


Wben tka raottot or ralae 
ojf tbo init^oet«iia»tter 
tticeedi 

Bttt does not ekoeed 

Proper Pee. 

. Ba. 

Bs. 

Ba. A. F. 

700 

710 

68 4 0 

710 

7M 

64 0 0 

720 

730 

64 12 0 

780 

740 

65 8 0 

740 

760 

66 4 0 

760 

760 

67 0 0 

760 

770 

67 12 0 

770 

780 

68 8 0 

780; 

790 

69 4 0 

790 

800 

60 0 0 

800 

810 

60 12 0 

810 

820 

61 8 0 

820 

830 

62 4 0 

880 

840 

68 0 0 

840 

860 

63 12 0 

860 

860 

64 8 0 

860 

870 i 

65 4 0 

870 

880 

66 0 0 

880 

890 

66 12 0 

890 

900 

67 8 0 

900 

910 

68 4 0 

910 ■ ; 

980 

69 0 0 

920 

930 

69 12 0 

980 

940 

70 8 0 

940 

950 

71 4 0 

960 

860 

72 0 0 

960 

970 

72 12 0 

970 

980 

78 8 0 

980 

990 

74 4 0 

990 

1,000 

76 0 0 

1.000 

1,100 

80 0 0 

1,100 

1,800 

85 0 0 

1.200 

1,800 

60 0 0 

1,800 

1,400 

65 0 0 

1,400 

1,600 

100 0 0 . 

1,600 

1,600 

106 0 0 

1,600 

1,700 

110 0 0 

1,700 

1,800 

116 0 0 

L800 

1,900 

190 0 0 

1.900 

SiOOO 

190 0 0 






atavn]. 


ooimT nn, 


18 V 


SCHEDULE L->-(«oiitieBed). 

*Fatile of rate« of ad valorem dxt. — (contiaaed). 


When ilui amount or valae 


of tlM Bubjeot-matter 
exoeeda 


Ba. 

2,000 

2,100 

2,200 

2.300 

2.400 

2.500 
2,600 

2.700 
2,800 

2.900 

3.000 

3.100 

8,200 

3.300 

8.400 

8.500 
8,600 

8.700 
3,800 

8.900 

4.000 

4.100 
4.200 
4,800 

4.400 

4.500 
4,600 

4.700 
4,800 

4.000 

5.000 

5.250 

5.500 

5.750 

6.000 

6.250 
6.506 

6.750 
7,000 

7.250 


But doM not exceed 


PraperfW 


Bs. 

2,100 

2,200 

2.300 

2.400 

2.500 
2,600 

2.700 
2,800 

2.900 

3.000 
8,100 
8,200 

3.300 

8.400 

8.500 

3.600 

8.700 
8.800 

3.900 

4.000 
4,100 
4,200 

4.300 

4.400 

4.500 

4.600 

4.700 
4,800 

4.900 

5.000 

5.250 

5.500 
5;760 

6.000 

6.250 

6.500 
6,750 
7,000 

7.250 

7.500 


Bs. A. 
130 0 
135 0 
140 0 
145 0 
150 0 
IBS 0 
160 0 
165 0 
170 0 
175 0 
180 0 
185 0 
190 0 
195 0 
200 0 
205 0 
210 0 
215 0 
220 0 
225 0 
280 0 
235 0 
240 0 
245 0 
250 0 
255 0 
260 0 
265 0 
270 0 
275 0 
285 0 
205 0 
805 0 
315 0 
825 0 
835 0 
345 0 
855 0 
865 0 
875 b 


P. 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 
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covKinaa. 


iim. 


SCHEDULE I. — (cootinned). 


Tabu 0/ ratea of ad valorem fees, fke. — (oontinued). 


Wlien the amount or raliie 
of the snbjeot-matter 
exceeds 

But does not exceed 

Proper Fee» 

Ea. 

Ra. 

Rs. 

A. 

p. 

7,600 

7,750 

885 

0 

0 

7,780 

8,000 

895 

0 

0 

8,000 


406 

0 

0 

8,250 

8,500 

415 

0 

0 

8,600 

8,750 

425 

0 

0 

8,750 

9,000 

435 

0 

0 

9,000 

9,250 

445 

0 

0 

9,250 

9,600 

455 

0 

0 

9,600 

9,750 

465 

0 

0 

9.750 

10,000 

475 

0 

0 

10,000 

10,500 

490 

0 

0 

10,600 

11,000 

505 

0 

0 

11,000 

11,500 

620 

0 

0 

11,500 

12,000 

535 

0 

0 

12,000 

12,500 

650 

0 

0 

12,600 

13,000 

565 

0 

0 

18.000 

13,500 

580 

0 

0 

13,600 

14,000 

695 

0 

0 

14,000 

14,500 

610 

0 

0 

14,600 

15,000 

625 

0 

0 

16,000 

15 500 

640 

0 

0 

15,600 

16,000 

655 

0 

0 

16,000 

16,500 

670 

0 

0 

16,600 

17,000 

685 

0 

0 

17,000 

17,600 

700 

0 

0 

17,500 

18.000 

716 

0 

0 

18,000 

18,500 

730 

0 

0 

18,600 

19,000 

745 

0 

0 

19,000 

19,500 

760 

0 

0 

19,500 

20,000 

775 

0 

0 

20,000 

21.000 

796 

0 

0 

21,000 

22,000 

815 

0 

0 

22,000 

28,000 

835 

0 

0 

23,000 

24,000 

855 

0 

0 

24,000 

25,000 

875 

0 

0 

26,000 

26,000 

895 

0 

0 

26,000 

27,000 

915 

0 

0 

27,000 

28,000 

035 

0 

0 

28,000 

29,000 

955 

0 

0 

29,000 

80,000 

975 

0 

0 

80,000 

82,000 

1^5 

0 

0 
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ctotrsT FEfi. 
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SCHEDULE I. — (continued). 

Table of rates of ad valorem, fees, &e. — (continued). 


When ihe atnonnt or value 
of the subject-matter 
exceeds 

Bat does not exceed 

Proper Pee. 

Rs. 

Rs. 

Rs. 

A. 

p. 

82,000 

34,000 

1,015 

0 

0 

34,000 

36,000 

1,085 

0 

0 

86,000 

3H,000 

1.055 

0 

0 

38,000 

40,000 

1,076 

0 

0 

40,000 

42,000 

1,095 

0 

0 

42,000 

44,000 

1,116 

0 

0 

44,000 

46,000 

1,135 

0 

0 

46,000 

48,000 

1,155 

0 

0 

48,000 

60,000 

1,176 

0 

0 

50,000 

65.000 

1,200 

0 

0 

6.5,000 

60,000 

1,225 

0 

0 

60,000 

65,000 

1.250 

0 

0 

65,000 

70,000 

1,276 

0 

0 

70,000 

75,000 

1,300 

0 

0 

75,000 

80.000 

1,325 

0 

0 

bO.OOO 

85,000 

1,350 

0 

0 

85,000 

90,000 

1,875 

0 

0 

90,000 

95.000 

1,400 

0 

0 

95,000 

1,00,000 

1,425 

0 

0 

1,00,000 

1,05.000 

1,450 

0 

0 

1,05,000 

1,10,000 

1,475 

0 

0 

1,10,000 

1,15,000 

1,500 

0 

0 

1,15,000 

1,20,000 

1,626 

0 

0 

1,20000 

1.26,000 

1,550 

0 

0 

1,25,000 

1,30,000 

1,575 

0 

0 

1,30,000 

1,36,000 

1,600 

0 

0 

1.35,000 

1,40,000 

1,625 

0 

0 

1,40,000 

1,45,000 

1,650 

0 

0 

1,45,000 

1,50,000 

1,675 

0 

0 

1,50,000 

1,55,000 

1,700 

0 

0 

1,55.000 

1,60,000 

1,725 

0 

0 

1,60.000 

1,65,000 

1,760 

0 

0 

1,65,000 

1,70,000 

1,776 

0 

0 

1.70,000 

1,75.000 

1.800 

0 

0 

1,75,000 

1,80,000 

1,825 

0 

0 

1.80,000 

1,85,000 

1,850 

0 

0 

1,85,000 

1,90,000 

1,875 

0 

0 

1,90,000 

1,95,000 

1,900 

0 

0 

1,95,000 

2.00,000 

1,925 

0 

0 

2,00.000 

2,05,000 

1,960 

0 

0 

2,05,000 

2,10,000 

1,975 

0 

0 


M. 24 




IjMI 'ocmff 

S<3HSDtJL£ 


Talk of rates of ad mkremfm, «C!C.^wii<sin«i«JK 


Whm tbe amount or value 
of tba aubjiaoi^matter 
exceeds 

Out dots not mcoeai 

Proper Pee. 


Rs. 

Rfl. 

Rs, 

A. 

P. 

2,10,000 

2,16,000 

2,000 

0 

0 

2,16,000 

2,20,000 

2,025 

0 

0 

2,30,000 

2.25.000 

2,050 

0 

0 

2.36,000 

2,30,000 

2.075 

0 

0 

2,30,000 

2.36,000 

2,100 

0 

0 

2,36,000 

2,40.000 

2,125 

0 

0 

2,40.000 

2,46,000 

2,150 

0 

0 

2,46,000 

2,50.000 

2.176 

a 

0 

2.50,000 

2,56, COO 

2,200 

0 

0 

2,56,000 

2,00,000 

2,285 

0 

0 

2.00 000 

2,66,000 

2,260 

0 

0 

2,05 000 

2,70,000 

2,275 

0 

0 

2,30.000 

2.75,000 

2,3100 

0 

0 

2.76,000 

2.80.000 

2,326 


0 

2,N0,0n0 

2,86,000 

2,360 

0^ 

0 

2.06.000 

2,90,000 

2,375 

0 

0 

2.90,000 

2,96,000 

2,400 

0 

0 

2,96.000 

3.00,000 

2,425 

0 

0 

8,00,000 

8,05,000 

2,450 

0 

0 

3.06,000 

3.10,000 

2,475 

a 

0 

3 10,000 

3,15,000 

2,.5C0 

0 

0 

8,16,000 

3,20,000 

2,525 

0 

0 

8,30,500 

3.25,000 

2,550 

0 

0 

8,36,000 

3,30,000 

2,575 

0 

0 

8.80,000 

835,000 

2,600 

0 

0 

3,36,000 

8,40.000 

2,625 

0 

0 

3,40000 

3,45,000 

2,660 

0 

0 

8,46,000 

3,50,000 

2,675 

0 

0 

8,50,000 

8,55,000 

2.700 

0 

0 

8.55,000 

3.60,000 

2,725 

0 

0 

3,60,000 

3.65,000 

2,760 

0 

0 

3,65.000 

8.70.000 

2,776 

0 

0 

8,70,000 

3,76.000 

2,800 

0 

0 

8.75.000 

3,H&,000 

2,826 

0 

0 

8, 80.000 

3,86,050 

2,850 

0 

0 

8,35.000 

3,90,000 

2.875 

Q 

0 

8.30,000 

3.96,000 

2,900 

0 

0 

8.36.000 

4,00000 

2,926 

0 

0 

4.00,000 

4.05.000 

2,960 

0 

0 

4.35.000 

4,10.000 

2.976 

0 

0 

4^0,000 


3,000 

0 

0 







q6tritT WtL Jl 

S€a£J>UI/B H. 
fkitd Fite.- 


NviUiAB. 


1. Appliofttion* or petlUon 


(a.) — When preiiente^ ^ 1 

cer 01 the Cnetjorne or 
Oiee Department or to any 
Mapetrate by any person 
having dealing with the Go- 
vemment, and vrhen the sub* 
j^matter o£ such applioa- 
tton relates exolusively to those 
dealing^; 

mr when presented to any officer 
of land-revenne by any per- 
son holding temporarily-set- 
tled land under direct engage- 
neent with Govemmrnt, and 
When the subject-matter of the 
application or petition relates 
exclusively to such engage- 
ment ; 

or when presented to any Muni- 
cipal CotniHissioner under any 
Aot for the time being in force 
lor the conservancy or im- 
provement of any place, if the 
ap^icatioti or petition relates 
solely to such conservancy or 
improvement ; 

Of when presented t6 any Civil 
Conrtt ofber than a principal 
Civil Court of original juris- 
diction, or to any Cantonment 
Ma^stMite sitting as a Court 
of &vil Judicature under Act 
No; III. of 186&, or to anj 
Court of dtaall Causes consti- 
tuted under Act No. Xljof 
1865, or under Act Ka XVl. 
of 1868, -section twenty, or to 
a Collector or other officer of 
revenue in relation to ahjr itiifc 
or cade in which theamonnt 
Of valne of^tbe eobject-matter 
is less than fifty rupees ; 

or when presented to ai^ Civil, 
Criminal, or RevebnOUoilVti of*' 
to any Board or etxeCntiVe offi- 
cer for the pnrpoie of obtaSn-^ 
ing a copy or team^ition of ’ 
any jndf^ent, deOree, or otaer 
pass^ by such Oouffc Board; 
or officer, or of ahy o^er dh- 
cument} on reoard in ahcH' 
Court or office. 




ITbs* 


I One anna. 


t t 6 Bongal, Appmdis^ 



m 


CN7UBT 

SCHEDULE II. — (coatintted)* 
t'ixed JVeff; 


Nitmbbb. 


1. Application or petition — 
(continued) 


S. Application for leave to 
me a« a pauper ««• 


(6.) — When containing a 'complaint 
or charge of anj offence other 
than an offence for which 
police-officers may, under the 
Criminal Procedure Code, ar- 
rest without warrant, and pre- 
sented to any Criminal Court ; 

or when presented to a Civil, Cri- 
minal, or Revenue Court, or to 
a Collector, or any revenue 
officer having jurisdiction 
equal or subordinate to a Col- 
lector, or to any Magistrate in 
his executive capacity, and 
not otherwise provided for by 
this Act ; 

or to deposit in Court revenue 
or rent ; 

or for determination by a Court 
of the amount of compensa- 
tion to be paid by a landlord 
to his tenant. 

(c.) — When presented to a Chief 
Commissioner or other chief 
controlling revenue or execu- 
tive authority, or to a Com- 
I xnissioner of Revenue or Cir- 

i cuit, or to any chief officer 

charged with the executive ad- 
niinistrntion of a Division, and 
[ not otherwise provided for by 

this Act 

(rf.) — When presented to a High 
Court 


d. Application for leave to 
appeal a» a pauper 


(o.) — ^When presented to a District 

Court 

(l>.) — ^When presented to a Commis- 
sioner or a High Court 


4. Plaint or memorandnm 
of appeal in a suit to obtain 
possession under Act No. X V I. 
of 18d8, or Bombay Act No. 

V. of 1864 (ft) ffive Mdmlat- 
fWrs’ Churte juriedktim in • 
certain came to m<un4ain 
ecsieting possession or lo 
reitore poemesion U> any 
pcfifiy dupoeimmd otkerwm 
tikdn by couree of loio 


.{ism 


PfiarsB Feb. 


y Eight annas. 


One rupee. 
Two mpees. 
Eight annas. 

One rupee. 
Two rupees* 


Eight annas. 



AorVIL] 


0(>0itTF8I8. 

S.OHEDULE n.— (continued);.' 
Fixed Fees. 


m 


XTmcBXB. 


6. Plaint or memorandum 
of appeal in a euit to estab- 
lieh or disprove a right of oo- 
cuptmcy. 

6. Bail-bond or other in- 
strument of obligation not 
otherwise provided for by this 
Act, when given by the direc- 
tion of any Court or execu- 
tive authority. 

7. Uudeti:aking under sec- 
tion forty-nine oF the Indian 
Divorce Act. 

8. Petition of objection to 
assessment under the Indian 
Income Tax Act. 


PB0F8B Pbb. 


Bight annas* 


9. Petition of appeal un- 
der the Indian Income Tax 
Act 


One rupee* 


10. MukUrn^ma or Wa- 
•kiUatudma* 


When presented for the conduct of 
any one case — 


(a.) — to any Civil or Criminal Court 
other than a High Court, or 
to any Uevenue Court, or to 
any Collector or Magistrate, 
or other executive officer, 
except such as are mentioned 
in clauses (/^) and (c) of this 
Number 


Bight annas. 


(6.) — to a Commissioner of Revenue, 
Circuit, or Customs, or to 
any officer charged with the 
executive administration of 
a Division, not being the 
chief revenue or executive 
authority 


One rupee. 


(c.) — to a High Court, Chief Com- 
missiouer, Board of Re- 
venue, or other chief con- 
trolling revenue or executive 
authority 


Two rupees* 


11. Memorandum of appeal 
when the appeal is not from 
an order rejecting a plaint or 
from a decree or an order hav- 
ing the force of a decree, and 
is presented — 


(a.) — to any Civil Court other than 
a High Court, or to any 
Revenue Court or execu- 
tive officer other than the 
High Court or chief con- 
trolling revenne or execn- 
tive authority 


Bight anoas. 



miM cooler hmmd.' 

SCfiEDULB 

Fiamd Jf^$M 


KniBiB. 


Memorandum, — (oontd,) 


18. Caveat 

13. Applioattoa under Acfc 
No. X. or 1859, section twenty- 
sis:, «r Beng^ Act No. VL of 
1862, section nine, nr Bengal 
Act No. VIII. of 1869, sec- 
tion seven.* 

14. Petition in a suit under 
the Native Converts’ Marriage 
Dissolution Act, 1866. 

16. Plaint or memorandum 
of appeal in a suit to obtain 
possession of a wife. 


(5.) — ^to a High Court ‘or Chief Com- 
missioner, or other chief 
controlling executive or re- 
venue authority 


16. Administration-bond. 

17. Plaint or memorandum ' 
of appeal in each of the fol- 
lowing suits : — 

i. to alter or set aside a 
summary decision or ondei* of 
any of the Civil Courts not 
established by Letters Patent 
or of any Revenue Court: 

it. to alter or cancel any 
entry in a register of the 
names of proprietors of re- 
ventMKpayiiig estates : 

ill. to obtain a declaratory 
deciee where no coacequeatiiil 
relief is prayed ;t 

iv. to set aside an award : ' 

V. to set aside an adop* * 
tiou: 

vi. every other stiii where 
it is |Mii possible to estimate 
at a money-value the sub- 
ject-matter in dispute* and 
which is not otherwise pro- 
vided for by this Act 

18. Application under sao- 

tion ^hmslmiidfcdatid twenty- 
six of the Code of Civil 
procedure ... ••• 

19. Agreement under sec- 
tion three hundred* and 
twenty-eight ofr the same^ 




Fbopbe Fbb. 


Two rupeeCi 


Five rupees. 


Eight rupees. 


Ten rupees. 


* Bk* BmA * thirty-seren,* 


t SewaBnngM Jm* EL 
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. oncmr reis. 

SCHEDULE IL— (conclnded). 
FiwtdFm, 


idif 


Nttmbbb. 


Pbopbb Fbb. 

20, Kveij petition under 
the Indian Dtwoe Aot. empt 
petitions under section forty- 
four of ih« same Act* and 
every memorandum of appeal j 
under section fifty-five of the 
aalne Act 

21. Plaint or memorandum 
of appeal under the Pdrsf 
Ifarriage and Divorce Act 
1805. 

* ••• ••• ••• ••• 

J 

Twenty rapees. 
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THE LAND-ACQUISITION ACT. 

NO. X. OF 1870. 


Received the Q.-G/s Assent on the Ist April 1870. 

An Act for the Acquisition of Land for Pvhlic Purpose 
and for Companies, 

Whereas it is expedient to consolidate and araend the law for the 
acquisition of land needed for public purposes 

Preatnhl®. for Cornfianies^ and for determining tl»e 

amount of compensation to be made on account of such acquisition ; It 
is hereby enacted as follows : — 

PART 1. 

Preliminary, 

1. This Act may be called “The Land 

Short title. Acquisition Act, 1870 

Local extent. It extends to the whole of British India ;* 

And it shall come into force on the first 

Oommenoemont. ^f 

2. On and from such day Act No. VI. of 1857 ( for the acquisition 

^ , of land fm* public purpones), Act No. II. 

Repeal of Acts. ^f yj 

Act No. XXII. of 1803 (to provide for taking land jor works of 
public utility to he constructed by private persons or companies^ 
and for regulating the construction and use of works on land so 
taken), shall be repealed. 

All references made to any of the said Acts in subsequent Acts, 
orders, or contracts, shall be read as if made to this Act. 

luterprotation-olanae. 3 -f- Ij, this Act — 

The expression “land” includes benefits to arise out of land, and 
things attached to the earth or permanently fastened to anything 
attached to the earth : 

The expression “person interested” includes all persons claiming 
an interest in compensation to be made on account of the acquisition 
of land under this Act : 

The expression “ Collector” means the Collector of a District, and 
includes a Deputy Commissioner and any officer specially appointed 
by the Local Government to perforin the functions of a Collector under 
this Act : 

... *. been anpUed to Mysore (Sth Jane 1870) and the Haidaiib&d AMigned 

DistnoU (Utb July 1870). 

t ^ tonoU of this neotion as declares tbs Oonmissioner of a Dirision to be a prin. 
Mai OieU Conrt of original jorisdiotion in Ondb has been repealed by Act 
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The etpressiou^* Court” meauB, in the BegulaUou Pjro«^DC6»s, British 
J3urme» and Siodh, a priaci|)al Civil Court of origioal jurisdiction, 

and in the Non-regulation Provinces other than British Burma and 
8mdh, the Court of a Commissioner of a Division, 

unless when the Local Government has appointed (as it is hereby 
empowered to do), either specially for any case, or generally within any 
epecified local limits, a judicial officer ta perform the functions of a 
Judge under this Act, and then the expression Court” means the 
Court of such officer : 

The expression ** Company” means a Company registered under 
the Indian Companies* Act, 1800, or formed in pursuance of an Act of 
Parliament, or by Royal Charter or Letters Patent : 

And the following persona shall be deemed persons ” entitled to 
act’* as and to the extent heteinafter provided (that is to say) — 

trustees for other persons beneficially interested shall be deemed 
the persons entitled to act with reference to any such case, and that to 
jthe same extent as the persons beneficially interested could have acted 
if free from disability : 

a married woman, in cases to which tlie English law is applicable, 
phall be deemed the person so entitled to act, and, whether of full age 
or not, to the same extent avS if she were unmat ried and of full age ; and 
the guardians of minors and the committees of lunatics or idiots 
shall be Memed respectively the persons so entitled to act, to the same 
extent as the minors, lunatics, or idiots themselves, if free from dis- 
ability, could have acted. 


PART IL 
Acquisition. 

Preliminary Investigation, 

4. Whenever it appe irs to the Local Government that land in any 
Power to enter and sur- locality is likely to be needed for any public 
vey. ^ purpose, a notification to that effect shall be 

published in the local Gazette, and tlie Collector shall cause public 
notice of the substance of such notification to be given at convenient 
'places in the said locality. 

Thereupon it shall be lawful for any officer either generally or 
specially authorized by such Government in this behalf, and for his 
servants and workmen, 

I to enter upon and survey and take levels of any land in such locality : 
» to dig or bore into the sub-apil : 

to do all other acts necessary to ascertain whether the land is 
adapted for such purpose : 

to set out the boundaries of the land proposed to be taken and the 

* Power tonsil ant liM. intended line of tne work (if any) proposed to 

* * be made thereon : 

to mark such levels, bonndariea, and line by placing marks and 
jCUtting treiacbes ; 

and, where otherwise the survey cannot be completed, and the 
Power to Oiosr’lawL ieVels taken, and the boundaries and tine marked, 

to cut down and clear away .any part of any 
#taiidiQg er^, fence, or juj^le^ 


M, 29 
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Ptovided that no pets^ i^al! entar into any building dr c^pdii any 
enclosed court or garden attaohod to a d^el& 
ing-house (unless with the ootiaent ol the nccu* 

S ier thereof) without previously giviitg such occupier at least SOtOll 
ays’ notice in writing of his intention to do so. 

5. The officer so authorized shall, at the time of such entry, pay or 

for tender payment for all neceisaary damage ta )m 

done as aforesaid, and, in case of dispute as to 
the sufficiency of the amount so paid or tendered, he shall at pnoa refer 
the dispute to the decision of the Collector, and such decidoa shall 
be hnal. 

Declaration of Intended Acquisition, 

6, Subject to the provisions of Part VII. of this Act, wbenerrer il 
HeoUratiioa that landia appears to the Local Government that any parti** 
Mqaired for a public pur- cular land is needed for a public purpose, or 
1*°^ for a Company, a declaration shall be made tO 

that effect under the signature of a Secretary to such OovemmeDt, or of 
some officer duly authorized to certify its orders : 

Provided that no such declaration shall be made unless tho ccm^ 
l^ensation to be awarded for such property is to be paid out of publiO 
revenues, or out of some municipal fitnd, or ny a Company. 

The declaration shall be published in the local official QaSette, and 
ConioDts of dcclaruticm. shall State the district or other territorial divi« 
sion in which the land is situate, the purpose 
for which it is needed, its approximate area, and, where a plan ^all 
have been made of the land, the place where such plan may be 
inspected. 

The said declaration shall be conclusive evidence that the land is 
Bcolnrution to be bvU needed for a public purpose or for a Companyg 
^ as the case may be ; and after making scich 

declaration, the Local Government may acquire the land in manner 
hereinafter appearing. 

7* Whenever any land shall have been so declared to be necKled 
After deelurution, Oolleo- for a public purpose, or for a Company, tba 
to to tike order fiar eo- Local Qovernmeiit, or some officer autaorized 
qaieliiett. Local Government in this behalf, shidl 

direct the Collector to take order for the acquisition of the land. 

8. The Collector shall thereupon cause the land (unless it has been 
Lend to be tnerked out already marked out under section fonry to be 
pad meesared. mark^ out. He shall aho cause it to be 

FImi. measured, and (if no plan has been made there^ 

ol > a plan to be made of the same. 

8, The Collector ahall then cause public notioo to be given at 
Kotioe to perione ioter- convenient places cm or near the land to be 
^ taken, stating that the Govemmeat mtends to 

Uke possession of the land, and that claims to compmMhiliofi for all 
interests in such land may be made to him. 

Such notioe idkaU state the pwrtiodlm el the land so apd 

Oonlo&is i^aotlsb. . *kaU require all persons interested in the land 
to appear persoanjy^ or by sgeal htihm «is 
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(Tolh^lor M B time imd place tbema meatiooed (emdi vtifiie abt being 
murlier tlma days after tbe date of pablicadon tbe eotiee); 
iwd $0 atite the nature of tbeir respective interests in tbe land and die 
amount and wticulars of their olaitns to compensation for such interests. 

The Ooliector shall also serve notioe to the same effiict on tbe 
Kotte to omiriert, occupier (if any) of such land and on all such 
persons known or believed to be interested 
therein, or to be entitled to act for persons so interested, as reside^ or 
have agents authorized to receive service on their behalf, within the 
revenue district in which the land is situate. 

In ease any person so interested resides elsewhere^ and has ii<f 
such fl^nt, th6 notice shall be sent to him by post. 

10. The Coi lector maj’ also require any such person to deliver to 
' Fowar to roqoire ttato. him a statement containing, so far as may 1^ 
■lentsottoiiomot a&d in- practicable, the name of every other person 

pr)S8e8sing any interest in the land or any pait 
jthereof as co^proprietor, sub-proprietor, mortgagee, tenant, or otherwise, 
and of the nature of such interest, and of the rents and profits (if any^ 
received or receivable on account thereof for the year next preceding 
jthe date of the statement. 

Every person required to make or deliver a statement under this 
Persono raqairod to make Section or section nine shall be deemed to be 
etatomentfl to be deemed legally bouud to (lo SO within the meaning of 
legally bound to do so. sections one hundred and seventy-Bve and one 
hundred and seventy-six of the Indian Penal Code. 

Enquiry into Value and Claima, 

11. On the day so fixed, the Collector shall proceed to enquM 
Enquiry into raiue ond siuninarily into the value of the land and te 

amount cf oompensatioa. determine the amount of compensation which 
Touder. ju |,jg opinion should be allowed therefor, and 

shall tender such amount to the persons interested who have attended 
in pursuance of the notice. 

For the purpose of such enquiry, the Collector shall have power te 
Power to summou wit- summon and enforce tbe attendance of wit« 
Heseea. uesses and to compel the production of docu- 

ments by the same means and (as far as may be) in the same manner as 
is provided in the case of a Civil Court under the Code of Civil Procedure. 

13. The Collector may, if no claimant attends pursuant to thb 

s »o.ti)Oiimii«iteifeoqui.T. **'*“*^* 

from time to time postpone the enquiry to a 

day to be fixed by him. 

13. In determining the amount of compensation the Collector 
Hutterf to be oontidered silull take iuto consideration the matters men- 

sod matterf to be neglected, tioned in section twenty-four, and shall not take 
iota consideration any of tbe matters mentioned in section twenty-five. 

Award by Collector. 

14. if tbe Ooliector and the persons interested agree as to this 
Award in me of agree- amount of Compensation to be allowed, the 

ewmt n» m wwBaenaidaeii. Culiector shall make an award under his band 

for the same. ^ . 
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Sadi' «warf shall be filed io the Collector’s office and 
Aw*witol>.ffl«d*iia to conclusive evidence, as ^twoM theOotlw^ 
l^ •vldello•. and the pereons mtereated, of twe ?«tiio cf tiia- 

land and the amount of compettBanon allowed for the same. • 

_ . , , . 16. When the Collector proceeds to make 

wttu^r<K o?tf*ConwtOT the enouiry as aforesaid, whether on the day 
and persons interested oon- originally fixed for the enquiry or on the day 
ftot agree. to which it may have been postponed, 

if no claimant attends, 

or if the Collector considers that farther enquiry as to the nator^ 
of the claim ought tg be made by the Court, ^ 

or if any person wiiom the Collector has reason to think interested 


does not attend, 

or if the Collector is* unable to agree with the persons interested 
who have at tended in pursuance of the notice as to the amount of com- 
pensation t(» he allowed, 

or if upon the said enquiry any question respecting the title to the 
land, or any rights thereto or interests therein, arise between or among 
two or tnoro poisons making conflicting claims in respect thereof, 

the Collector shall refer the matter to the determination of the 
Court in manner hereinafter appearing. 


Taking Poaseaaion, 

16. When the Collector has made an award under section fourteen 

or a reference to the Court under section fifteen', 
Power to take poMesiioD. possession of the land, which shall 

thereupon vest absolutely iu the Government, free from all eucum- 
bi'ances. 

17. In cases of urgei cy, whenever the Local Government so directs, 
Power 10 tuke poflsessiou the Collector (though no such reference has 

inoa^eBoi ofgoncf. directed or award made) may, on th^ 

expiration of fifteen days from the publication of the notice mentioned 
in the first paragrapli of section nine, take possession of any waste or 
arable land needed for public purposes or for a Company, 

Such land shall thereupon vest absolutely in the Government, free 
from all encumbrances. 

The Collector shall offer to the persons interested compensation for 
the standing crops and trees (if any) on such laud ; and in case such 
offer is not accepted, the value of such crops and trees shall be allowed 
for in awarding compensation for the land under the provisions horein 
contained. 


PART III. 

Bkperbuck to Court and Procedurr thereon. 

18. In making a reference under section fifteen, the Collector shaff 
CoUeotor^s •intement oa State for the information of the Coqrt, in writ- 
sefinenae OewH. ing under his Land, 

<a) tite situatiion and extent of the land needed, 

(6) the namea of the persons whom he has reason tojliiiik inten- 
•sled in such land. ^ 
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( 0 } tlie amount awarded for damages^ and paid or tender^ under 
aeetibtut five and seventeen, or either of them, the amount of (pmpensa- 
tion tendered for the land under flection eleven, or, if no claimant has 
attended pursuant to the notice mentioned in aeotiou nine, the amount 
of oompensatioQ which the Collector is willing to give to the persons 
interested, and 

(d) the grounds on which the amount of compensation was deter* 
mined. 


19. The Court shall thereupon cause to be served on each of the 
, persons so named a notice requiring him (if he 

Senrioe of notice. not made a claim under section nine) to 


state to the Court, on or before a day to be therein mentioned, the sum 
which he chums as compensation for his interest in the laud so needed* 


The Court shall also cause a notice to be served on the Collector 
and each of such persons, requiring them to appoint, on or before a day 
to be therein mentioned, two qualified assessors (one to be nominated by 
the Collector, and the other by the persons iuteiested) for the purpose of 
aiding the Judge in determining the amount of the conqyeusation. 


If no claimant has attended pursuant to the notice mentioned in 
section nine, the Court shall cause to be atiixed on some conspicuous 
place, on or near the land needed, a notice to the effect that, if the pert 
sous interested in such land do not, on or before a day to be therein men- 
tioned, appear in Court and state the nature of their respective interests 
in the land and the amount and particulars of their chums to compensa- 
tion, and nominate a qualified assessor, the Court will proceed to deter- 
mine such amount. 


20. In case of failure to nominate eitiier of sucli assessors within 
Power to oppoiut anas* the time so specified, the Judge shall himself 
appoint an assessor in his stead. 


21. As soon as the assessors hive been appointed, the Judge and^ 
^ . . the assessors sliall proceed to determine the 

ofamcnat. Compensation. 


22. If, before such amount is determined, any of the assessors dies, 
Appointaleiit of new at- or desires to be discliacged, or refuses or neg- 
••wor. lects, or becomes incapable, to act, the party by 

whom he was appointed may appoint some other qualified person to act 
in bis place. 

If the assessor so dying, or desiring to be discharged, or reftising^ 
or neglecting, or becoming incapable, were appointed by the Judge, 

or, in the case of an assessor appointed by either party, if for th^ 
^paee of seven days after notice from the Court for that purpose the 
{Hsrly who appointed such assessor fails to appoint another, 

the Judge shall appoint some other qualified person in his stead* 


Every assessor so substituted shall have the same powero as wem 

of vested in the former assessor at the time of bis 

aew asMMor*. ^ dying, or desiring to be discharged, or tefos- 
iog OX'^n^Ieciiog or becomtog incapable. .1 



m 
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' SS. Evety pro«e«^itig onder aectioo tirebt^-^me diaU talsB {daoe in 
rrnniiiilinptrhT f- T~ Open Court, and ail mrsotis entitied t0 imctun 
fiaert. iu aujr Civil Court anail be entitied to ampnar* 

fdead, and act, or to af^pear and act (aa the caae may be^ in raxm^MPO* 
Mediae. 

24, Iu determining the amount of compensation to be awarded 

: J J aL* A 




in aoterminiiig oompen. aod assessors shall take into oonsidefar 

First, the market-v^lue« at the time of awardiog compensatton, of 
each land : 

Secondly, the damage (if any) sustained by the person interested aI 
the time of awarding compensation^ by reason of severing sud) land 
from his other land : 

Thirdly, the damage (if any) sustained by the person interested 
at the time of awarding compensation, by reason of the acquisition 
injnritmsly affecting his other property, whether moveable or immove* 
able, in any other manner or his earnings; and 

FonrUdy, if, in consequence of the acquisition, he is compelled te 
change his residence, the reasonable expenses (if any) incidental to 
Such change. 

lisiUrttobefiogieotodio 25. Blit the Judge or assessors shall not 
dtSvriniiiing oompeiiaation. take into consideration — 

First, the degree of urgency which has led to the acquisition : 

Secondly, any disinclination of the person interested to part with 
the land acquired : 

Thirdly, any damage sustained by him which, if caused by a 
private person, wouUI not render such person liable to a suit: 

, . FouHhly, any damage which, after the time of awarding compen- 

isation, is likely to be caused by or in consequence of the use to which 
the laud acquired will be put: 

Fifthly, auy increase to the value of the land acquired likely to 
accrue froin the use to which it will l>e put when acquired : 

Sixthly, auy increase to the value of the other land of the person 
interested, likely to accrue from the use to which the land acquired 
will be put ; or 

Seventidy, any outlay or improvements on such land made, com- 
inenced, or effected with the intention of enhancing the compensation 
to be awarded therefor under this Act, 

20. Where the person interested has made a claim to oompensa* 
. IbilcMi M to amount of tion, pursuant to any notice mentioned in sec* 
eompentatioo. tion nine or in section nineteen, the amount 

awarded to him shall not exceed the amount so claimed, or be less than 
the amount tendered by the Collector under section eleven. 

Where the person interested has refused to make such claim, of 
baa omitted without sufficient reason (to be allowed by the Judge) to 
make such claim, the amount awarded may be less than, and shall in 
no case exceed, the amoimt so teudet ed. 

Where Uie person interested has omitted fer a sufficient reason (to 
hm allowed by the Judge) to make such claim, the amonnt awarded to 
him shall not be less than, and.imiy exceed, ibe amount to totidered» 


A:!#X.] «»« uin»-A<x(tmiTtiw t9$ 

Tbe ^visidtn <»f this aod the two preceding eeetione ehall haread 
t« weejf assessor, in a laiigaage which be ouderstaads, before be gives 
hw ophiion as to tlie amount of compensatiou to be awarded under 
this Act. ’ 

Baoonl of MMawn* opt. 27. The opinion of eaeh assessor shall be 
aSosa given orally, and shall be recorded in writing 

by the Judge. 

28. In case of a difference of opinion between the Judge and tba 
Biffermioscmqaestiottaof assessors, or any of them, upon a questiion of 

law or practice or usage having the force of 
law, the opinion of the Judge shall prevail, and there shall be no 
appeal therefrom. 

29. In case the Judge and one or both of the assessors agree aa^ 
Agreement at to amonnt to the amount of Compensation, there decision 

of oompenBation. thereon shall be final. 

SO. In case of ditference of opinion between the Judge and both 
Bifferenoe aB to the o( the assessors* as to the amount of compenx. 
amonnt of oompenBation. sation, the decision of the Judge shall prevail, 

subject to the appeal allowed under section tiiirty-five. 

31. Every assessor appointed unfler this Aol, not being an officer 

AweBBora* fees. Government, shall receive such fee for bis 

services as the Judge shall direct, provided 
that such fee shall not exceed five hundred rupees. 

Such fee shall be deemed to be costs in the proceeding. 

32. The costs of all proceedings taken under this Part by order 
OoBta of prooeedinga taken of the Court shall, in the first instance, be 

by order of Court. paid by the Collector. 

83. Where the amount awarded does not exceed the sum tendered 
Party to pay ooBtB. by the Collector, the costs of all proceedings 

under this Part shall be paid by the person 
interested. 

Where the amount awarded exceeds the sum so tendered, sucii 
costs shall be paid by the Collector. 

34. Every award made under this Part shall be in writing signed 
Awards to be in writing. ^7 Judge and the assessors or assessor con- 
curring therein, and shall specify the amount 
^warded under the first clause of section twenty-four, and also the 
Amounts (if any) respectively awarded under the second, third, and 
fourth clauses of the same section, together with the grounds of awards 
ing each of the said amounts. 

It shall also state the amount of costs incurred in the proceedings 
Award to state amount Under this Part, and by what persons and m 
«€ ooetc what proportious they are to be paid. 

The costs (if any) payable by the person interested, and not de- 
Soeorery of oosta. ducted under section forty-two, may be recover- 

ed as if they were costs incurred in a suit, and 
as if tlie award were the decree therein. ' 


^ WlmOMw or*w9t tbsy agros wftb other, 17 Abith. Wv a, mg/ 
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M. If the Judge differs from both the assenon «k fe Uie smoant 
At»Mt from Jadga’rde. of oompeiisation, he shall prmioHoe hie 4ec^ 
«« ibo competisatioii. sioo^ aud the ConeelK>r or the persao lolereetw 
(ae the case may be) may appeal therefrom to the Court of the Diatriet 
Judge * unless the Judge whose decision is appealed from is the 
District Judge, or unless the amount which the Judge proposes to 
award exceeds five thousand rupees, in either of which cases the appeal 
shall lie to the High Court. * 

Every appeal under this section shall be presented within the time 
and in manner provided by the Code of Civil Procedure for regutas 
appeals in suits. 


Piwiticmi of Code of 
Civil Prooedere made appli- 
cable. 


36. The following provisions of the Code 
of Civil Procedure : — 


(a) as to adding parties, 

(b) as to adjournment, 

‘ (c) as to death, marriage, and bankruptcy or insolvency of partiei^ 

(d) as to summoning witnesses and their attendance, 

(e) as to examination of parties and witnesses, 

(/) as to production of documents, and 

(g) as to commissions to examine absent witnesses and to make 
local enquires, 

shall apply, so far as may be, to proceedings before the Court, 


PART IV. 

Appoktiokment op Compeksatiow, 

* 87, Where there are several persona interested, if such persons 
PariionUn of apportion- agree in the apportionment of the compensa- 
mift to be tpeoiaed. tiou, tire particulars of such apportionment 

Shall be specified in the award, and as between such persons the award 
^all be conclusive evidence of the correctness of the apportionment 

88. When the amount of compensation has been settled under 
Oitpataa* to apportion- section fourteen, if any dispute arises as to the 
moiit. apportionment of the samq or any part thereof^ 

the Collector shall refer such dispute to the decision of the Court, 

39. When the amount of compensation has been settled by tihe 
Beterminatioii of Court, and there is any dispute as to the up* 
poriiotis. portion ment thereof, or when a reference to 

the Court has been made under section thirty^eight, the Judge sitting 
atone shall decide the proportions iu which the persons interested are 
piititled to share in such amount 

An appeal shall lie from such decision to the High Court, unless 
the Judge whose decision is appealed from is not the D^trict Ju(^e, in 
yrbich c^e the appeal shall lie in the first instance to the District Sndffe, 

. Sveiy appeal under this section shall be presented within the time 
and in manner provided^ for regular appeals in suits. 

t Itt of ibi spimlliiWJarliaiofcias, IS Beag. m* 
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PAKT V. 

Pathkkt. 

, ^ 40. Payment of the oompensatlon shall be made by the Collector 

Fluent of oompeiifatiaii according tp the award to the persons named 
^ whom mado. therein, or, in the case of an appeal under sec^ 

tion thirty-nine, according to the decision on such appeal : 

Provided that nothing herein contained shall afiect the liability of 
any person who may receive the whole or any 
Proviio. compensation awarded under this 

Xct to pay the same to the person lawfully entitled thereto. 

41. When the amount of the compensation has been settled under 
Payment on making Section iburteen, if the persons interested shall 

award by Oolleotor. 80 desire, the Collector shall, on the making of 

the same award, pay tlie amount of such compensation, and take pos- 
session of the land : 

Provided that, in any case where immediate possession is not ro* 
quired, he may allow the occupants (if any) of the land to remain in 
occupation of the same, upon such terms as he and they may agree on, 
until possesBtoti of the land is required. 

42. In addition to the amount of any compensation awarded under 
p6r66iQtsg6 on m&rket- Part II, or Part III. of this j\.ct, the Collector 

▼aiue. shall, in consideration of the compulsory nature 

of the acquisition, pay fifteen per centum on the market-value men- 
tioned in section twenty-four. 

When the amount of such compensation is not paid on taking 
' A . . possession, the Collector shall pay the amount 

Paymont witb interest. awarded and the said percentage with interest 

on such amount and percentage at the rate of six per oentirm per 
annum from the time of so taking possession : 

Provided that the costs, if any, payable to the Collector by the 
person interested, shall be deducted from such amount and percentage : 

Provided that, in cases where the decision of the Court under 
f 'jfiveA of paymoQt in op- Part III. or Part IV, of this A.ct is liablo to 
penlabla oases. appeal, the Collector shall not pay the ainouut 

of compensation or the percentage, or any part thereof, until the time 
for appealing against such decision has expired, and no apfieal shall 
have been presented against such decision, or until any such appeal 
shall have been disposed of. 


PART VI. 

Txmporart Occupation op Land. 

* 48, Subject to the provisions of Part VII. of this Act, whenever it 

Tomporaiy oocnpsitioii of appears to the Local Qorernment that the tem- 
aiiibio load. porary occupation and use of any waste or ara- 

Ue land are needed for any public pnrpoee, or for a Company, the 
Local Government may direct the Colleetor to procure the ooeup^on 
tuiAuae of.thasame lor suck term as it shall think fit, not ejcoee<fifig 
three years from the commencement of such occupatioii, 

H. 26 
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The Collector diall thereupon give notice in writing to the personi 
interested in such land of the purpose for which the same is needed, 
and sbdh for the occupation and use thereof for such term as aforesaid 
and for the materials (if any) to be taken therefrom, pay to Aem such 
compensation, either in a gross sum of money, or by monthly cr ottjer 
periodical payments, as shall be agreed upon in writing between him 
and such persons respectively. 

In base the Collector and the persons interested differ as to the 
Diffarenos as to oompen- sufficiency of the compensation, the Collector 
cation. shall refer such difference for the final order of 

the Court. 


44. On payment of such compensation. 


' ^owor to enter and take 
pcssecaion. 

or on executing such agreement, 
or OD making a reference under section forty-three, 
the Collector may enter upon and take possession of the land, and 
Use or permit the use thereof in accordance with the terms of the said 
Notice. 

And on the expiration of the term, the Collector shall make oit 
fiMtorationofiand taken, tender to the persons interested comnensatioil 
for the damage (if any) done to the Wad and 
not provided for by the agreement, and shall restore the land to the 
persons interested therein : 

Provided that, if the land has become permanently unfit to be used 
for the purpose for which it was used immediately before the cotamence* 
mont of such term, and, if the persons interested shall so require, the 
Local Qovernment shall proceed under this Act to acquire the land as 
if it was needed permanently for a public purpose or for a Company. 


4B. In case the Collector and persons Interested differ as to th4 
DiffmooeM to condition condition of the land at the expiration of the 
ef land. term, or as to any matter connected with the 

said agreement, the Collector shall refer such difference for the final 
order of the Court, and on such reference, or on a reference under sec* 
tion forty-three, the Judge sitting alone shall decide the diffexenoo 
teferred. 


PAKT YII. 

Acquisition of Land for Companies. 

46. Subject to such rules as the Governor-General of India in 
tkmpKaj may bo author- Council may, from time to time, prescribe in this 
iiod to ontor and tnrroy. behalf, the Local Government may authorize 
any officer of any Company desiring to acquire laud for its purposes to 
mcercise the powers conferred by section four. 

In every imoh case section four shall be construed as if, for the 
Conitraoidim of Motions words for such purpose,** the words "for ^4 
emraiidSvs. purposes of the Company** were sobetitlite^ 

ied section five shall be construed as i^ after tfai words " the offttfer^ 
the words " of tike CkmiDanv'* vrere i«serted. 
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0. Hie provisions of section six to section forty-fixe (botii inclu- 
Cmmit of Local OoTcm* sive) shall not be put in force in order to a0« 
^ttoaosnlfitktt. quire land for any Company, unless with the , 

previous consent of the Local Government, and unless the Company 
jLcecnttbaoragraement. shall have executed the agreement hereinafter 
mentioned. 

48. Such consent shall not be ^ven unless the Local Government 

Pfefiotts enqniiy, ^ satisfied, by an enquiry held as hereinafter 

provided — 

(1) Uiat such acquisition is needed for the construction of some 
work, and 

(t) that such work is likely to prove useful to the public. 

Such enquiry shall be held by such officer and at such time and 
place as the Local Government shall appoint. 

Such oflScer may summon and enforce the attendance of witnesses, 
and compel the production of documents by the same means and, as 
far as possible, in the same manner as is provided by the Code of Civil 
Procedure in the case of a Civil Court. 

49. Such officer shall report to the Local Government the result 
Agreement with Seore« pf the enquiry, and if the Local Government 

torj of State in Council. is satisfied that the proposed acquisition is need* 
ed for the construction of a work, and that sucn work is likely to prove 
useful to the public, it shall, subject to such rules as the Governor-General 
of India in Council may from time to time prescribe in this behalf, 
require the Company to enter into an agreement with the Secretary of 
State for India in Council, providing to the satisfaction of the Local 
Government for the following matters, namely; — 

(1.) The payment to Q()vernment of the cost of the acquisition : 

(2.) The transfer, on such payment, of the land to the Company : 

(8.) The terms on which tne land shall be held by the Company : 

(4.) The time within which, and the conditions on which, the work 
shall be executed and maintained ; and 

(5.) The terms on which the public shall be entitled to use the 
work, 

50. Every such agreement shall, as soon as may be after its execu* 
IHtbUofttioa of agree* tion, be published in the Gazette of India^ 

ttent. and also in the local official Gazette, and shall, 

thereupon (so far as regards the terms on which the public shall be 
entitled to use the work) have the same effect as if it had formed part 
of this Act. 


PAET VIII. 
MlSCELLAKXOUa 


9L Service of any notice under this Act shall be made by delivering 
^ ^ , or tendering a copy thereof, signed, in tbe case 

eentoor ^ notice under section four, by th|e officer 

thmmn mentimied, and, in the case of any other notice, by or by ordojf 
of the CMlector or the Judge, 
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^ raav be; practicijble, the 4iiemoe ol tbe ifepll be 

jBiede on the person tnereio named. 

When such person cannot be found, the sertnce mmy be madd m 
any adult maJe member of his family residing with him ; and if siofeuob 
adult male memikr can b^ found, the notice may be served by fixing 
the copy ou tlie outer door of the house in which the person therein 
pamed ordinarily dwells or carries on business. 

02. Whoever wilfully obstructs any person in doing any of the 
ObftrnctioDtoBnrvey,&o. acts authorized by section four dr section eight, 
tieoohM. or wilfully fills up, destroys, damages, or dis- 

places auy trench or mark made under section four, shall, on eonvictioa 
l)«troyittg<aitd.markt. before a Magistrate, be liable to imprisonment 
for any term not exoeediug one month, or to 
fine not exceeding fifty rupees, or to both. 

63. If the Collector is opposed or impeded in taking possession 
M«gi«trate to enforoo Under this Act of any land, he shall, if a Ma^ 
•nrrooder. gistrate, enforce the surrender of the land te 

himself, and, if not a Magistrate, he shall apply to a Magistrate or (yrith- 
in the towns of Calcutta, Madras, and Bombay) to the Commissioner of 
Police, and such Magistrate or Commissioner (as the case may be) shall 
enforce the surrender of the land to the Collector. 

84. Except in the case provided for in section forty-four, nothing 
OoTenuncFiit notboandto in this Act shall be taken to compel the Oo^ 

complete (wquiaition. vernmeut to complete the acquisition of any 

land unless an award shall have been made or a reference directed 
under the provisions hereinbefore contained. 

But whenever the Governraeut declines to complete any such ae- 
CkMoipensation wliea ao. quisition, the Collector shall determine the 
qoiaition ia not oompleted. amount of compensation due for the damage (if 
any) done to such land under section four or section eight, and not 
already paid for under section five, and shall pay such amount to the 
person injured. 

85. The provisions of this Act shall not be put in force for the pur- 
Fari of honao or building pose of acquiring a part only of any house, ma- 

not to be taken. Dufactory, or other building, if the owner desire 

that the whole of such house, manufactory, or building shall be^so 
acquired.^ 

86. Where the provisious of this Act are put in force for the pur* 

Payment of Coiieotor’e acquiring land at the cost of any Muni- 

cUargea by Manioipid Body cipal Fund, or of any Company, the charges in- 
or Oompany. curred by the Collector in such acquisition shall 

be defrayed from or by such Fund or Company. 

87. Noawardoragreementmadeundertbis Act shall be chargeable 
Sumption atamp. with stamp-duty, and no person claiming under 

duty and fima. any sttcb award or agreement shall be Ualile to 

pay any fee for a copy of the same. 

^ Bom., O. 0. J., OS, a daoiaion on the oenreapoadilig foottaa ef AetVIr 
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Bar xA anlta to aet aside 68. No Btlit shall be brought to 86t aside 
awards under Act. ^ i^n award under this Act 

And no suit or o(ther propeeding shall be oommoneed pr prosecuted 
Limitation of sniu Ibr agaiust any person fpr anything done in pur- 
MytUng done in porsnanoe saance of this Act, without giving to sucb per- 
. son a montli'a previous notice in writing of the 

intended proceeding, and of the cause thereof, nor after tender of suffix 
cient amends, nor after the expiration of three months from the accrual 
of the cause of^suit or other proceeding.* 

68. Die Local Ok)verDraent shall hare power to make rules eonsis- 

Powar to rnloa guidance of officers 

- * in all matters connected with its enforoement, 

and may, from time to time, alter and add to the rules so made. 

All such rules, alterations, and additions, shall, when sanctioned by 
Qovernor-Geiieral in Council, be published 
P«biu»t.oB or r»u». ^ OuMtte, aud ahall tbereupoa 

have the force of law.*f* 


• Repealed, so far as it relates to the limitatioa of suits, by Act IX, of 1871, s. 2. 

T See the Bengal Bales, Calcutta Gazette^ 7th Jaly 187^, p. .818 : Bombay Rales. 

13th Haroh 1878, p. 226: North-Western Proyinoes Rulea. 
Wwrth» Western Provincts QoMetic, 18th December 1875, p. 1744. 



r aw 1 


THE HINDU WILLS ACT. 

NO. XXI. OF 1870. 


Beocited the Q.-O.’s Assent on the 19th JutT 1970. 

An Act to regtdate tiio WiUa of Hind'&e, Jaincu, SKkho, and Bud- 
dJiictB in the Lower Provinoee of Bengal and in ^ towne of 
Madras a/nd Bombay, 

Whbbeas it ia expedient to provide rules for tbe execution, attests^ 
tion, revocation, revival, iuterpretation, and 
prolMte of the wills of Hiudds, Jainas, Sikhs, 
and Buddhists in the territories subject to tbe Lieutenant'Qovernor of 
Bengal and in the towns of Madras and Bombay ; It is hereby enacted 
as follows : — 

. 1. This Act may be called “ The Hindd 

Short title. WUls Act. 1870.” 


OortaiD portions of Act X. ^ • « • .• # a* 

of 1865 extended to wills 2- The following portions of the Indiaq 

of Hindus, Jninos, Sikhs, Succession Act, 1865, namely ,-r— 
and Buddhists. > » 

sections forty-six, forty-eight, forty-nine, fifty, fifty-one, fifty-five, 
and fifty-seven to seventy-seven (both inclusive), 

sections eighty-two, eighty-three, eighty-five, eighty-eight to one 
hundred and three (both inclusive), 

sections one hundred and six to one hundred and seventy-seven 
(both inclusive), 

sections one hundred and seventy-nine to one hundred and eighty- 
nine (both inclusive), 

sections one hundred and ninety-one to one hundred and ninety- 
nine (both inclusive), 

so much of Parts XXX. and XXXI. as relates to grants of probate* 
and letters of administration with the will annexed, and 

Parts XXXI II. to XL, (both inclusive), so far as they relate to an 
executor and an administrator with the will annexed, 

shall, notwithstanding anything contained in section three hundred 
and thirty-one of the said Act, apply — 

(a) to ail wills and codicils made by any Hindfi, Jaina, Sikh, or 
K f k Buddhist, on or after the first day of Septem- 

^ ^ ber one thousand eight hundred and seventy, 

within the said territories or the local limits of the ordinary original 
civil jurisdiction of tbe High Courts of Judicature at Madras and 
Bommy ; and 

(&) to all such wills and codicils made outside those territories 
and limits, so far as relates to immoveable property situated within 
those territories or limits : 


* Tliit mftkM ** ib 0 probate evidenoe againit all persons, exeontors or others^ In* 

4msM under tbe witt .”— 8 SOB, 2S0. 
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S. Provided that marriaf ^ shall not revokt 
pirovifoea oodicil : 

And that nothiug hereiu ooataiiied shall autfaorizo a tsstator to 
bequeath property which be could not have alienated intof* viwa, or to 
deprive ahy persons of any right of maintenance of whichi bqt for 
aectioQ two of this Act, he could not deprive them by will ; ,4^ 

And that nothing herein contained shall vest in the executor or 
administrator with the will annexed of a deceased person any property 
which such person could not have alienated inter vivos : 

* And that nothing herein contained shall affect any law of adop»^ 
{ion or intestate succession : 

And that nothiug herein contained shall authorize any Hindff, 
Jatna, Sikh, or Buddhist to create in property any interest which he 
could not have created before the first day of September one thousand 
mght hundred and seventy. 

4 . On and from that day, section two of Bengal Regulation V. of 
’ P.rtiai repeiU of Bengal 1799 shall be repealed so far as relates to th* 
Bfigolatioii y, of 1709, soo- executors of persons who are not Muhammadans, 
tion 2. but are subject to the jurisdiction of a District 

Court in the territories subject to the Lieuteuant-Qovernor of Bengal* 

6 . Nothing contained in this Act shall affect the rights, duties, and 
SaTitig of rights of Ad- privileges of the Administrators- General of 
miulstmtor-GeneraU Bengal, Madras, and Bombay, respectively.* 

6 . In this Act and in the said sections and Parts of the Indian 
Succession Act all words defined in section 
loterpretation-olatuie. three of tl)e same Act shall, unless there be 

tometbing repugnant in the subject or context, be deemed to have the 
same meaning as the said section three has attached to such words 
l-espectively. 

And in applying sections sixty-two, sixty-three, ninety-two, ninety* 
six, ninety-eight, ninety-nine, one hundred, one hundred and one, one 
hundred and two, one hundred and three, and one hundred and eighty* 
two, of the said Succession Act, to wills and codicils made under this 
Act, the words “ son,” sons,” “ child,” and children,” shall be deemed 
to include an adopted child ; and the word ** grandchildren” shall be 
deemed to include the children, whether adopted or natural-born, of a 
child, whether adopted or natural-born ; and the expression ** daughter* 
In 4 aw” shall be deemed to include the wife of an adopted son : 

« ^ And in making grants, under this Act, of letters of administration 
with the will annexed, or with a copy of the will annexed, section one 
hundred and ninety-five of the said Succession Act shall be construed 
m if the words ** and in case the Hindfi Wilis Act bad not been passed” 
were added thereto ; and section one hundred and ninety*eight of the 
said Succession Act shall be construed as if, after the word “intestate ” 
the words “and the Hiudfi Wills Act had not been passed” were 
inerted ; and sections two hundred and thirty and two hundred and 
tMrtv-one of the said Succession Act shall be construed as if the wordsi 

* if the Hindfi Wills Act bad not been passed,” were added thereto^ 
req^eotivety. 






[ *ot 3 


THE BENGAL CIVIL C0URT3 ACT. 

NO. VI. OF 1871. 


Ebobivbd the Q.-Q/a Assent on the 10th February 1871. 

An Act to comolidate and amend the law rdating to the District and 
Subordinate Civil Courts in Bengal, 

Whereas it is expedievit to consolidate and amend the law relat* 
iitg to the District and Subordinate Civil 
• Courts in the territories respectively under the 

f overnments of the Lieutenant*Qoveruors of the Lower and North- 
t^estero Provinces of the Presidency of Fort Williaim in Beitgal ; It is 
hereby enacted as follows - if'- 


CHAPTER I 
Preliminary. 

1. This Act may be called " The Benoal 
Short title. Qjyjl » 

It extends to the ^rritories for the time being respectively under 
' the governments of the said Lieutenant-Go- 

LootU extent. vernors, except such portions thereof as for 

Ihe time being arc not subject to the ordinary jurisdiction of the High 
Courts, and except the JhAnsi Division. 

Except this section and sections seventeen, twenty-nine, and thirty, 
Partial exoloiion of Mu. nothing herein contained applies to Courts of 
faseai Small Cause Courts. Small Causes established under Act No. of 

1865. 

2. [J^psaied by Act No. XII. of 1873,'\ 


CHAPTER II. 

Constitution op Civil Courts. 

8. The number of District Judges to be appointed under tliis Aei 
, Kumliev of Oistrku shall be fixed, and may, from time to time, be 
Jo^s.. altered, by the Local Oovernment. 

4 . The number of Subordinate Judges and Munsifs to be appoint* 
Humber of Bobordisiate sd under this Act in each district shah fixed, 

lunges and Muueifl. and may, from time to time, be altered by, the 

Local Government, 

5. Whenever the oflSoe of District Judge or Subordinate Judg^e 
Vaeauoioa lu Pistriot under this Act is vacant, or whenever <£e 

fodgoiakipi. Governor-General in Council has sanctioDed au 

incretkse df the number of District Judges or Subordinate Jud^, the 
L^l Government shall supply such vac^cj, or appoint such ac^tioiial 
District JCudges or Saboxdiimte JadgeSraetbe case may be. 



BKNOAt cim COUaiBI* 


0 . Whenever the office of a Munsif is vacnnt;, it’ when the Go* 
vernor*Qeneral in Oonnoii baa sanctioned j 


Yfto^iioiosinMaii«if«bipa. i„cf^aae of the number of Munsifa, th< 

Oo^rt shall nominate such person as it thinks fit to be a Munsif, a^ 


the Lociil Government shall appoint him accordingly : ^ 

Provided that the Local Government may, with the sanctidhiw the 
Governor*General in Council, make rules as to the qualifications of per- 
sons to be appointed to the office of Munsif under this Act ; and ou such 
rules being made, no person shall be nominated to such office unless he 
possesses the qualifications required by the said rules. 


7, When the business pending before any District Judge requires 
Ad^ttonalJudgei. Additional Judges for their* speedy 

disposal, the Lopal Government may, upon the 
recommendation of the High Court, and subject to the saueflon of the 
Governor-General in Council, appoint such Additional Judges as may 
W r^uisite. 

booh Additional ^hall perform any of the duties of a District 

Judge under <%apter fu. of this Act that the District Judge may, with 
the sanction of the High Court, assign to them, and in the performance 
of such duties they shall exercise tho same powers as the District Judge, « 


8 . In the event of the death of the District Judge, or of his being 
Temporaty charge of incapacitated by illness or otherwise for the 
jOisirict performance of his duties, or of hts absence 

from the station in which his Couit is held, the Additional Judge, or, 
if there is no Additional Judge attachoil to such Court, the leuior 
Subordinate Judge of the district, shall, witliout relinquishing his 
ordinary duties, assume charge of the Judges office, 

and shall discharge such of the current duties thereof as are con«- 
nected with the filing of suits and iippeals, the issue of prooesses, and 
the like functions, 

and shall continue in charge of the office until it is resumed by 
the District Judge or assumed by an officer duly appointed thereto. 


9. In the event of tlie death of a Subordinate Judge, or of Ms 
Traasfer of prooeodiuKs being incapacitated by illness or otherwise for 
en death, Ac., pf Subordi- the performance of his duties, or of his ab^oueo 
luMje Judge. on leave when no person is appointed io act 

for him, 

the District Judge may transfer all or any of the proceedings pend- 
ing in the Court of such Subordinate Ju<lge either to his own Court or 
to the Court of a Subordinate Judge (if any) under his control. 

All proceedings transferred under this section shall be disposed of 
as if they had been instituted in the Court to which they are so trans- 
ferred 


A District Judge, on the occurrence within his distrfet of any 
femporury ehaigu of vacancy in the office of Munsif, may, pending 
MuuBifahip. the action of the High Court under seclipn mk, 

appota^ aurih person as he thinks fit to act io such office. 


* Sfic: Hoad * its/ 
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BEHQAL Oim OOUBW. ClW'l- 


Aad he ehell forthwith report to the High Court the oocurreDce of 
9 irety each vacaocy eud each appointmeot. 

. 10. The Local Government may inveet 

with the powers of any Court under this Act 
. any officer in the district of K&cbdr and the 

divisions ot Assam, Chutii N^igpdr, and Kdch 


▲uam, ChntisN&gpvr, snd 
SUtobBMr. 


Bib&r. 

Nothing in sections three to nine (inclusive), thirty-two, thirty- 
three, and thirty-four, applies to any such officer. But all the other pro- 
visions of this Act apply, mutatia mutandis, to officers so invested. 


11. The general control over all the Civil Courts in any district ia 
Omafcrol of Civil Oourte vested in the District Judge, but subject to the 

in digtriot. Superintendence of the High Court. 

12. The present Judges of the Zila Courts, Additional Judges, Sub^ 
IS'iTBt Diatriot, Additional, ordinate Judges, and !Muosifs, shall be deemed 

and Subordinate Judges to have been duly appointed to the offices the 
sndHunsifs. duties of which they have respectively dis- 

charged, and shall be the First District Judges, Additional Judges, Sub^ 
ordinate Judges, and Munsifs under this Act, 


18. [Repealed by Act No. X, of 1873.] 

14. Every Court under this Act shall use a seal of such form and 
tum.u of fionrts dimensions as are for the time being prescribed 

by the Local Government 


18. Every District Judge, Additional Judge, Subordinate Judge, 
Judges and Hunsifii ft^d Munsif under this Act, shall be deemed to 
deemed Civil Courts. be a Civil Court witbiu the meaning of the 

Code of Civil Procedure and of this Act 

16. The Local Government may fix, and from thne to time alter, 
Power to fix sites of the place or places at which any Court under 

Oourti. this Act is to held, 

17, Subject to such orders as may from time to time be issued by 

Paoation. the Qovernor-Gbneral in Council, the High 

Court shall prepare a list of days to to 
observed in each year as close holidays m the Courts subordinate thereto. 

Such list shall be published in 'the local official Gaxette, and the 
mid days shall be observed accordingly. 


CHAPTER IIT. 

OaniNART JuiasoicnoN. 

18* Tbe Iiocal Government shall fix, and may from time to time 
Power to fix loosl limits vary, the local limits of the jurisdiction of any 
of jmMiotloii. Civil Court under this Act ; 

Provi^ that, where more than one Subordinate Judge is appointed 
to any distriot, and where more than one Munsif is appoiniea to any 
- the Judge of the District Court may sssign to each such Sub* 
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odfoiriie lii%6 or Uansif the beat Umits of his partioular joriwliction 

within such district or manaifi, as the case may be. 

The present local limits of the jurisdiction of every Oivu CoWt 
(other tiiBxi the High Court) shall be deemed to be fixed under this 
Act 

19. The jurisdiction of a District Judge or Subordinate Judge ex^ 
Sxtont of original joria. tends, subject to the provisions in the Code of 

diotion of Distriot or Sub- Civil Procedure, section six,* to all otiginai 
ordinate JTitdge. suits cognizable+ by the Civil Court, 

20. The jurisdiction of a Munsif extends to all like suits in which 
iCatent of Mimsirs juris, the amount or value of the subject-matter in 

diction, disputej does not exceed one thousand rupees, 

21. Appeals from the decrees and orders of District Judges and 
Appeals from District Additional Judges shall, when such appeals are 

and AdditionaiJadges. allowed by law, lie to the High Court. 

22. Appeals from the decrees and orders of Subordinate Judges 
Appeals from Sabordi- Aud Munsifs shall, when such appeals are allow- 

nate Judges and Muasifa. ed by law, lie to the District Judge, except 
where the amount or value of the subject-matter in dispute exceeds 
five thousand rupees, iu which case the appeal shall lie to the High 
Court ; 

Provided that the High Court may, from time to time, with the 
previous sanction of the Local Government, order that all appeals from 
the decrees and orders of any Munsif shall be preferred to tne Court of 
such Subordinate Judge as may be mentioned in the order, and such 
appeals shall thereupon be preferred accordingly. 

23. [Repealed by Act No, XII, of 1873,] 

24. Where, in any suit or proceeding, it is necessary for any Court 
Oert&in decisions to be under this Act to decide any question regarding 

aooorditig to native law. succession, inheritance, marriage, or caste, or 
any religious usage or institution, the Muhammadan law in cases where 
the parties are Muhammadans, and the Hindfi law in cases where tho 
parties are Hindis, shall form the rule of decission, except in so far as 
such law has, by legislative enactment, been altered or abolished. 

Iu cases not provided for by the former part of this section, or by 
aoy other law for the time being in force, the Court shall act according 
to justice, equity, and good conscience. 


25. No Munsif, Subordinate Judge, Additional Judge, or District 
Judges not to tiy suits in Judge shall try any suit in which be is a party 
wbiob are interested, personally interested, or shall adjuaicate 
upon any proceeding connected with, or arising out of, such suit. 

No Subordinate Judge, Additional Judge, or District Judge shall 
try any appeal against a decree or order passed by himself in another 
capami^, * 

When any such suit, proceeding, or appeal comes before any such 
Huosif, Subordinate Judge, Additional J udge, or District J udge, he shall 


* i. s., sections 15 and 25 of Act XIV*. of 1S8S. 
f for tbe time being, 
t IS Sntb. C. a. S6S— 0. 
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forthwith transmit the wbol^ reedrd of the case to tlia Ootkft W wfaleli 
he is immediately suboriiinate, with a report of the cireunwitaiiceB at* 
t0t)ditig the reference. 

The superior Court shall thereupon dispose of the case in the rniik* 
oer prescribed by the Code of Civil Procedure, section six.* 

Nothing ill the last preceding clause of this section shall he dtemed 
to affect the extraordinary original civil jurisdiction of the High Court. 


CHAPTER IV. 

Special Jukisdicttun. 

26. Every District Judge may from time to time, suVject to the 
Power to mfor to Subor- ordeis of the High Court, refer to any Subor- 

dirmte Judgea uppeala from dinate Judge under his control any appeals 
^“"®**^* pending before him fiom the decisions of 

Munsifs; and such Subordinate Judge shall hear and dispose of such 
appeals accojdingly. 

The Distiict Judge may withdraw any appeals so referred, and 
hear and dispose of appeals so withdrawn. 

27. The High Court may from time to time, by order, authorixe 
Transfer to Buboidinato any District Judge to transfer to a Subordinate 

Judge or Maiisifof npptmla Judgo Under his control appeals from orders of 
and pmooodingH pending Munsifs pioforred under the Code of Civil 
Wore liLtnoO Judge. X>,.„ccdtiie, soctions 30. 70, 85, 94, 119, 231. aud 
257, or under Act XXIll. of 1801, section 

Tlio High Court may also from time to time, by order, antborize 
any District Jtulge to transfer to a Subordinate Judgo or Munsif under 
the control of sucli District Judge any of the proceedings next herein- 
after menlionoiJ, or any class <»f such proceedings specified in such order, 
and then pending, or thereafter instituted, before such District Judge. 

The proceedings rcfcrreil to in the second clause Of this section are 
the following (that is to say), — 

(1.) Proceedings under Bengal R<*gulation V., I79f) (fo limit the 
interference of the Zita and City (hartn of DitodnC Addlat in ike 
^ecution of wills and administration to the estates of persons dying 
infesfate). 

(2.) Proceedings under Act No. XL. of 1858 {for making better 
provision for the care of the persons and properly of minora in the 
JPresidency of FoH William in Bengal), or Act No. IX. of 1861 (to 
amend the law relating to ^ninors), 

(3.) Claims to attached property under the Code of Civil Pro- 
cedure, 8ectit)u 278. 


* Now Act XIV. of 18S2, s. 25. * 

t aptmtilH ai*o now profermi. renjicctirolv, uniler Act XIV. pf 1882, ceotioti 333 

(«Aot VII!. of 185e. section 231), and under the same Ao%, section MRS, olaWM 6 (as to 
ordsfs rt^eoUti^ plaints), clause 8 (as to oixlers rejecting applications nnder aeelioii X03 
to set aeide dtsndssals of suits), danse 11 (us to questions arisinpf in execution of decrees), 
danse IS (as to orders onnfirniinK or setting aetde Nal€>)S) and danse 24 (as to orders. l,io 
give bail f«»r appearing, 2, for the attaohmeut of property before judgment, and 3, grant- 
ing injauctiuus). 
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(4) A^ncatio&ft by judgroent^debtoni uiidm seeiloii 84i if tbe 
mam Code. 

(8.) Applicatione to file awarde under section S£5 of the same 
Code. 

(6.) Applications for permission to sue or appeal as a pauper. 

(7.) Applications for certificates under Act No. XXVII. of 1860 
( for faciliMing tJie collection of debts on successions, and for the 
semruy of parties paying debts to the representaUms of deceased 
persons). 

The District Judge may withdraw any proceedings so transferred, 
and may either himself dispose of them, or. with the sanction of the 
High Court, transfer them to any other Subordinate Judge or Munsif 
uuder his control. 

28. Subject to the provisions of the last clause of section twenty- 
Dieposal of prooeedinga seven, all proceedings transferred under the 

BO traottferred. second danse of tlie same section shall be 

disposed of by the Subordinate Judge or Munsif (as the case may be) 
according to the rules prescribed for the guidance of District Judges 
in like cases : 

Provided that an appeal from the order of the Subordinate Judge 
or Munsif in such cases shall lie to the District Judge. 

An appeal from his order thereon' shall lie to the High Court if 
an appeal from the decision of the Judge iu such proceedings is allow- 
ed by the law iu force for the time being. 

29. The Local Government may invest, within such local limits as 

Power to iuvoatSubor- appoints, any Subordinate 

dmate Jadgea with amail Judge with the jurisdiction of a Judge of a 
cause jarisdiotiou. Oouit of Small Causes for the tiial of suits 

cognizable by such Courts up to the amount of five hundred rupees, 
and any Munsif with similar jurisdiction up to the amount of fifty 
rupees; and may, whenever it thinks fit, withdraw such jurisdiction 
A*om the Subordinate Judge or Munsif so invested. 

30. Section 51 of Act No. XI. of 1865 {to consolidate and amend 
AmoDdment of Act No. the luto relating to CoiCrts of Small Causes 

XI. of 1866. beyond the local limits of the ordinary ori^ 

ginal civil jurisdiction of the High Courts of Judicature) shall be 
read as if, for the words “ Principal Sadr Amin,” the words Subor- 
dinate Judge'' were substituted. 

CHAPTER V. 

Misfeazance. 

31. Any District Judge, Additional Judge, Subordinate Judge, or 
Suspension or removal of Munsif, may, for any misconduct, be sufpended 

Jadges. or removed by the Local Government. 

82. The High Court may, whenever it sees urgent necemty for 
Suspension of Subor- 80 doing, suspend any Subordinate Judge under 
aiuate Judge. itg control. 
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Whenerer the High Court ezeroiaes this^ower, it sbail forthwith 
report to the Local Gbverument the circumstances of the suspensioiit 
and the Local Qorernment shall make such order thereon as it thinks 
fit. 

of MBMifc 88, The High Court may appoint a com- 
Iqr Sigh Oonrt. mission for euqiiiriDg into the alleged misoon* 

duct of any Munsif. 

On receiving the report of the result of any such enquiry, the 
High Court may, if it thinks St, remove the Muaaif from office, or 
suspend him, or reduce him to a lower grade. 

The provisions of Act No. XXX VII. of 1850 (for regulating 
enquiries into the behaviour of public aervante) 'shall apply to en- 
quiries under this section, the powers conferred by that Act on the 
uovernment being exercised by the High Court. 

The High Court may also, previous to the appointment of such 
commission, suspend any Munsif pending the result of the enquiry. 

The High Court may, without appointing any such commission, 
remove or suspend any Munsif, or reduce him to a lower grade. 

34. Any District Judge may, whenever he sees urgent necessity 
BngpeniioaofMungifaby for SO doing, suspend from office any Munsif 
Bistriot JuSgo. Under his control. 

Whenever a District Judge suspends from office any such Munsif, 
he shall forthwith send to the High Court a full report of the circum- 
stances of the suspension, together with the evidence, if any, and the, 
High Court shall make such order thereon as it thinks fit. 


CHAPTER VI. 

Ministerial Officers. 

36, The Judges of the District Courts shall appoint the ministerial 
Appointment and ro- officers of such Courts, and, subject only to 
moval of miniBtorialoffioera the general control of the Local Government, 
of District Oourta. the said Judges may remove or suspend such” 

officers, or fine them in an amount not exceeding one month's salary. 

36. The ministerial officers of the Courts of Subordinate Judges 
Appointment and re- Munsifs shall be nominated and appointed 
snoval of miniaterial offioora by those Courts respectively, subject to the 
approval of the District Judge within whose 
jurisdiction such Courts are situate. ^ 

Every such Court may, by order, remove or suspend from office, or 
Power to puniah each fine in an amount not exceeding one month's 
offi^ra. salary, any of its ministerial officers who is 

guilty of any misconduct or neglect in the peiformance of the duties of 
his office. And the District Judge, subject only to tbe general control 
of the liocal Government, may, On appeal or otherwise, reverse or modify 
every such order. 

The District Judge, within whose jurisdiction such Court is situate/ 
may, by order, suspend or remove any such miukterial officer.^ 


• See Act XIX. of 1877. 


Act TI.] BBNOja cvtiL 2i$ 

Nothing in this section or in section thirty-five shall exempt the 
offends from any penal or other consequences to which he may be lia- 
ble under any other law in force for the time being. 

37. The Local' Government may, at the instance of the District 
Transfer of miniiterial Judge, transfer from any Court in the terri- 

offioeni. ^ tories subject to such Government, to other 

Court in the same territories, ail or any of the ministerial omcers of 
such Judge or of any Subordinate Judge or Munsif under his control. 

The District Judge may transfer ail or any of the ministerial offi- 
cers of any Court under bis control to any other such Court. 

38. Any fine imposed under this chapter shall, if the order impos- 

ing it so directs, be recovered by deduction 
Beoovaty of fines. offender's salary. 
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sTHE INDIAN EVIDENCE ACT. 

NO. I. OF 1872. 


KfCCEIVBO THE G.-G.’s AStJENT ON THE 15TH MaBCH 1872. 

Whereas it is expe<iient to consolidate, define, and amend the 
Law of Evidence ; It is hereby enacted as fol- 
PremnWe. . — 


PART I.-RELEVANCY OF FACTS. 

Chapter I. — Preliminart. 

1. This Act may be called “ The Indian 
Short title. Evidence Act, 1872 : ” 

It extends to the whole of British India,* and applies to all judi- 
cial proceedings in or before any Court, includ- 
®*'*"*’ ing Courts Martial,+ but not to affidavits pre- 

sented to any Court or officer, nor to proceedings before an arbitrator ; 

and it shall come into force on the first day 
Oomoenoemeat of Act. September 1872. 

SL On and from that day the following 
Bopeal of eoaotments* repealed : — 

(1.) All rules of evidence not contained in any Statute, Act, or 
Begulation in force in any part of British India : 

(2.) All such rules, laws, and regulations as have acquired the force 
of law under the tweuty-tifth section of * The Indian Councils’ Act, 1861/ 
in BO far as they relate to any matter herein provided for ; aud 

(3.) Tbe enactments mentioned in the schedule hereto, to the 
extent specified in the third column of the said schedule. 

But nothing herein coutained shall be deemed to affect any pro* 
vision of any Statute, Act, or Begulatiou in force in any part of British 
India, and not hereby expressly repealed. 

* tt has been applied to the Haidarib&d Astfigned Distriots and the Cantonment of 
SIkandaiAbad. — Foreign Department, No, SOJ, dated May 2, 1872. 

t Tbie i« repealed, aa to Knropean Conrta Martial, by the Mutiny Act: No Court 
Martial ahall, in reepeot of Uie eondnot of its prooeodiug, or the reoeption or njeotion of 
evidenoe, be enbjeot to the prorisione of the * Indian Kyidenoe Aot, 1872,’ or any Act of 
mr Itegislatuiv, other than the Parliament of the United Kingdom/’— 28 Yio., c« 7, 

9 * 101 . 
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“Eeleyant” 


8, In tbis Act bbe following words and expressions are used in the 
. . following senses, unless a contrary intention 

InterpreUtion^biifle. appears irom the context 

''Court” includes all Judges and Magistrates and all persons, ex« 
cept arbitrators, legally authorized to take evi* 
dence. 

••Fact/* « Fact” means and includes — - 

(1) any thing, state of things, or relation of things, capable, of 
being perceiired by the senses; 

(2) any mental condition of which any person is conscious. 

llluBirations, 

(a.) That there are certain objects arranged in a certain order in a certain place, 
is a £ict. 

Cb.) That a man heard or saw something, is a fact. 

rc.) That a man said certain words, is a fact. 

(d.) That a man holds a certaiu opinion, has a certain intention, acts in good 
faith or fraudulently, or uses a particular word in a particular sense, or is or was at 
a specifiod time conscious of a particular sensaliou, is a fact. ’ 

(e.) That a man has a certain reputation, is a fact. ^ 

^ One fact is said to be relevant to another when the one is connected 
with the other in any of the ways referred to 
in tiie provisions of this Act relating to the 
relevancy of facts. 

The expression " facts in issue** means and 
«r.ct.inw" includes- 

any fact from which, either by itself or in connection with other 
facts, the existence, noa-exktenco, nature, or extent of any right, liabi- 
lity, or disability, asserted or denied in any suit or proceeding, neces- 
sarily follow;s. 

Explanation, — Whenever, under the provisions of the law for the 
time being in force relating to Civil Procedure, any Court records au 
issue of fact, the fact to be asserted or denied in the answer to such 
issue is a fact in issue. 

llluBtratlon$, 

A is accused of the murder of B. 

At his trial the following facts may be in issue : — 

That A caused B^s death ; 

That A intended to. cause B^s death ; 

That A had receivea grave and sudden provocation from B ; 

That A, at the time of doing the act which caused B’s death, was, by reason of 
unsoundness of mind, incapable oi knowing its nature. 

" Document*' means any matter expressed or described upon any 
^ o substance by means of letters, figures, or marks, 

^ or by more than one of those means, intended 
to be used, or which may be used, for the purpose of recording that 
matter. 

lUuttratiom, 

A writing is a document : 

Words printed, lithographed, or photographed, are documents : 

A map or plan is a document : 

t, ^jiiracription on a metal plate or stone is a document : 

A oancature is a document 

H. 28 
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ftfidme.** " Evidence’’ meai» and indudeB*^ 

<1) aU ataiements which the Cburt permits or requires to m^e 
before it by witnesses, in relation to matters of fact under inquiry ; 
such statements are called oral evidence : 

(2) all documents produced for the inspection of the Cou^rt ; 
such documents are called documentary evidence, ^ 

A fact is said to be proved when, after considering the fomttiers 
Proved ** oefore it, the Court either believes it to exists 

or considers its existence so probable that la 
prudent man ought, under the circumstances of the particular laaee, to 
act upon the supposition that it exists. 

A is said to be disproved when, after considering the matters 
" Diiproved.” before it, the Court either believes that it does 

^ not exist, or considers its non-exasteneo so pro- 

bable that a pnidentman ought, under the circumstaooea of the parti- 
cular cose, to act upon the supposition that it does not exist. 

„ 2^ot proved.’* ^ ^ proved when it is 

neither proved nor disproved. 

4 . Whenever it is provided by this Act that the Court migr pre- 
‘*May presume.” sume a fact, it may either regard such met as 

proved, unless and until it is disproved, or may 
call for proof of it : 

Whenever it is directed by this Act that the Court shall presume 
« syn ptoBume.” ^ regard such fact as proved unless 

and until it is disproved : 

When one fact is declared by this Act to be conclusive proof of 
** Oonolusive proof.” another, the Court shall, on proof of the one 
fact, regard the other as proved, and shall not 
allow evidence to be g^iven for the purpose of disproving it. 


CflAPTKR II.— Op thk Relbvanct op Facts. 

6 . Evidence may be given in any suit or proceeding of the exist- 
BviSoiioo may be given ^nce or noQ-existence of every fact in issue and 
of facts in issue and rele- of such other facts as are hereinafter declared 
vant faots. ^ ^ relevant, and of no others. 

Explanation , — ^This section shall not enable any person to give 
evidence of a fact which he is disentitled to prove by any provision of 
the law for the time being in force relating to Civil Procedure. 

Illustrationa. 

(a.) A is tried for the murder of B by beating him with a club with the inten- 
tion of cansing his death. 

At A*s trial the following facts are in Issue — 

A*s beating B with the dub ; 

A’s cattail^ B’s death by such beating ; 

A*8 intention to cause B’s death. 

(h ) A suitor does not bring witli him, and have in roadlneas Hot prodttctoi at 
the mi hearing of the case, a bond oh which he relies. This section dees net en- 
able him to prince the bond or prove its contents at a subsequent stage of the pro- 
ceedings, otherwise than in aoomrdanoe with the oondiUcis prescribed by the (Me 
of (Svil Procedure. 
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8, Facts wbicb, though not in issue* are so connected with a fiict 
of UKste forming in issue as to form part of the same transaolion^ 
1^ of ssiso tranMotiim. are relevant, whether they occurred at the same 
time and place, or at different times and places. 


UlmtraticnB, 


(ci.) A is accused of the murder of B by boating him. Whatever was said or 
done by A or B or the by-standers at tbo beating, or so shortly before or after it as 
to form part of the transaction, is a relevant fact. 

(6.) A is accused of waging war against the Queon by taking part in an armed 
insurrection in which property is destroyed, troops are attacked, and gaols are broken 
open. The occurrence of these facts is relevant, as forming part of the ^general trans* 
action, though A may not have been present at all of them. 

(c.) A sues B for a libel contained in a letter forming part of a correspondence. 
Letters between the parties relating to the subject out of wliich the Kbol arose, and 
forming part of tlie correspondence in which it is contained, are relevant facts, 
though tlmy do not contain the libel itself. 

^.) Tne question is, whether certain goods ordered from B were delivered to 
A. The ^oods were delivered to several intermodiate persons successively. jBaofa 
delivery is a relevant fact. 

7, Facts which are the occasion, cause, or effect, immediate or 
faete which are occasion, Otherwise, of relevant facts, or facts in issue, or 
muse, or effect of facta in which constitute the state of things under 
which they happened, or which afforded an 
opportunity for their occurrence or transaction, are relevant. 


Illustrations. 


(a.) The question is whether A robbed B. 

The facts that, shortly before the robbery, B went to n fair with money in his 
possession, and that he showed it, or mentioned the fact that he had it, to third per- 
sons, are relevant. 

(A) The question is, whether A murdered B. 

Marks on the ground, produced by a struggle at or near tho place whore the 
murder was committed^ are relevant facts. 

The question is, whether A poisoned B. 

The state of B’s health before the symptoms ascribed to poison, and habits of B 
known to A, which afforded an opportunity for the administration of poison, are 
relevant facts. 


Motive, preparation, and 8. Any fadt is relevant which shows or 

prerionsor sabs^nentcon- constitutes a motive or preparation for any fact 
in issue or relevant fact. 

The oondmist of any party, or of any agent to any party, to any suit 
Of proceedtug, in reference to such suit or proceeding, or in reference to 
any fact iu issue therein or relevant thereto, and the conduct of any per- 
son an offence against whom is the subject of any proceeding, is rele- 
vant, if such conduct influences or is influenced by any fact in issue or 
relevant fact, and whether it was previous or subsequent thereto. 

Eagplanaiion 1. — ^The word "conduct” in this section does not 
include statements, unless those statements accompany and explain acts 
other than statements ; but this explanation is not to affect the rein* 
vaney of statements under any other section of this Act. 

E^^plmaHon 2. — When the conduct of any person is relevant, ianv 
statement made to him or in his presence and hearing, which affects snda 
conduct, is lelevant^ 
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(a,) A ii tried for the murder of B. ^ , * a n j At i » 

The fAcU that A umwiemd C, that B knew that A had murdered 0, and that B 
had tried to extort money from A by threatening to make bis knowledge public, are , 
Televfint* ' * 

A sues B upon a bond for the payment of money. B deniee the making of 

the h<»nd. 

The fact that, at the time when the bond was alleged to be made, B required 
money for a particular purpose, is relevant. ^ 

(cJ.) A is tried for the murder of B by poison. 

The fact that, before the death of B, A procured poison similar to that which was 
administered to B, is relevant. 

(ff.) The question is, whether a certain document is the will of A. ^ 

The facts that, not long before the date of the alleged will, A made inquinr into ’ 
matters to which the provisions of the alleged will relate, that he consulted vakils in 
reference to ms king the will, and that he caused drafts of other wills to be prepared, , 
of which he did not approve, are relevant. 

(e.) A is accused of a crime. 

The facts that, either before, or at the time of, or after the alleged crime, A pro- 
vided evidence which would tend to give to the facts of the case an appearance favour- 
abte to himself, or that ho destroyed or concealed evidence, or prevented the presence or 
procured the absence of persons who might have been witnesses, or suboruM persons 
to give false evidence respecting it, are relevant. 


( f . ) The question is, whether A robbed B. 

The facts that, after B was robbed, C said in A*s presence, ‘ The police are coming 
to look fur the man who robbed B/ and that immediately afterwards A ran away, are 
relevant. 


(o.) The question is, wliether A OAves B rupees 10,0r)0. 

The facts that A asked C to lend him money, and that D said to C in A*s pre- 
sence and hearing, * I advise you not to trust A, for he owes B 10,000 rupees/ and 
that A went away without making an^’ answer, are relevant facts. 

(h.) The ouestion is, whether A committed a crime. 

The fact tuat A absooiided after receiving a letter warning him that inquity was 
being made for the criminal, and the contents of the letter, are relevant. 

<i.} A is accused of a crime. 

The facts that, after tiie commission of the alleged crime, he absconded, or was iu 
poascssiou of property or the proceeds of propert}' ac‘(piired by iJiC orime, or attempted 
to Conceal things which Avere or might have been used in committing it, are relevant. 
(j. ) The question is, whether A was ravished. 

The facts that, shortly after the alleged rape, she made a complaint relating to the 
crime, the circumstances under which, and the terms iu which, the complaint was . 
made, are relevant. 

The fact that, without making a complaint, she said that she had been ravished* 
IS not relevant as conduct under this section, though it may be relevant — 
as a dying declaration under section 32, clause (I), or 

as oorroborativo evidence under section 157. ^ 

(k.) The question is, whether A was robbed. 

The fact that, soon after the alleged robbery, he made a complaint relating to the 
offenoe* the circumstanoes under which, and the terms in which, the complaint was , 
made, are relevant. 

The fact that he said he had been robbed, without making any oomplaiut, is not 
relevant as conduct under this section, though it may be relevant — 
as a dying deelaratioi] under section 32, clause (1), or 
as oortt»borative evidence under section 157. 

8 . Facts necessary to explain or introduce a fact in issue or relevant 
Facts necessary to which support or rebut an inference . 

plain or introduce relevant sug^gested by a fact in issue or relevant fact* or 
which establish the identity of any thing or 
person whose identity is relevant, or fix the time oy place at which any 
filet in issue or relevant fact happened, or which show the relation of 
j^Hies by whom any such fact was transacted, are relevant in so far as 
are necessary for that purpose. 
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IlludfatiimM, 

(a.) !19ie question is, whether a ffiren dooument is the will of A. 

!nie state of A's property and of his family at the date of the alleged will mar 
be reloTaiift facts* 

(h.) A sues B for a libel imputing disgraoefal conduct to A ; B affirms that the 
matter alleg^ to be libellous is true. 

. The TOsition and relations of the parties at the time when the libel was published 
may be relerant facts as introductory to the facts iu issue. 

The paiiioulars of a dispute between A and B about a matter unconuected with 
the alleged libel are irrelevant, though the fact that there was a dispute may be rele- 
vant if it affected the relations between A aud B. 

j^.) A is accused of a crime. 

The fact that, soon after the commission of the crime, A absconded from bis bouse, 
is relevant, under section 8, as conduct subsequent to and affected by facts in issue. 

The fact that, at the time when he left home, he had sudden and urgent business, 
at the place to which he went, is relevant as tending to explain the fact that he left 
home suddenly. 

The details of the business on which be left are not relevant, except in so far as 
they are necessary to show that the business was sudden and urgent. 

(d,) A sues B for inducing C to break a contriust of service made by him with 4^ 
C, on leaving A's service, says to A, * 1 am leaving you because B has made me a 
better offer." This stfvtement is a relevant fact as explanatory of C's conduct, which 
is relevant as a fact in issue. 

(s.) A, accused of theft, is seen to give the stolen property to B,‘ who is seen to 
give it to A's wife. B says, as he delivers it, * A says you are to hide this.' B's state- 
ment is relevant as explanatory of a fact which is part of tiie transaction. 

(/. ) A is tried for a riot, and is proved to have marched at the head of a mob. 
The cries of the mob are relevant as explanatory of the nature of the transaction. 

10. Where there is reasonable ground to believe that two or more . 

Things said or done by persons have conspired together to commit an 
conspirator in reference to offence or an actiormble wrong, any thing said, 
common design. done, or written by any one of such persons in 

reference to their common intention, after the time when such intention 
was first entertained by any one of them, is a relevant fact as against 
each of the persons believed to be so conspiring, as well for the purpose . 
of proving the existence of the conspiracy as for the purpose of showing 
that any such person was a party to it, 

lUvstraiion, 

Beasonable ground exists for believiog that A has joined in a conspiracy to wage 
inx gainst the Queen. 

The facts that B procured arms in Europe for the purpose of the conspiracy, 0 
collected money in Calcutta for a like object, D persuaded persous to join the eon- ' 
spiraoy in Bombay, E published writings advocating the object in view at Agra, and F 
transmitted from Delhi to G at Oabul the money which C had collected at Calcutta, 
and the contents of a letter written by H giving an account of the conspiracy, are 
each relevant, both to prove the existence of the conspiracy, and to prove A's com- , 
plioiiy in it, although he may have been ignorsnt ot all of them, and although the 
persons by whom they were done were strangers to him, and although they may have 
taken plM before he joined the conspiracy or after he left it. 

When facts not otherwise 11. Facts Dot otherwise relevant are re- 

mlevantbwme relevant. levant— 

(1) if they are inconsistent with any fact in issue or relevant fact ; 
“(2) if by themselves or in connection with other facts they make 
the ^istence or non-existence of any fact in issue or relevant fact btgh«* 
ly f^obaMe or improbable.* 
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fa ) The onMioii U, wtetlwr A committed a oriiiw at ^ontta oa a oertaia day- 

TIm fact ftat, oo that dajr, A was at Lahore, w relevant. . 

The fact that, near the time when the crime waa oommitt^, A w ^ a dirtam f 
lrom^phS»wbiieitwaa oommitted, which would render it highly imptohaWe, 
thoiurh not impoaeible, that he oommitted it, ie relevant. 

(A) The queetion ie, whether A oommitted a crime. • 

' The oirenmetanoee are each that the crime mnet have been oommitted eitw Mr A, , 
B C, or D. Bveiy fact which ehowe that t^ crime could have been oommitted by no 
000 doe, and that it wae not oommitted by either ^ C, or D, ie relevant. 

In euit. for damage., ^ 12. In suite in which dama^ are claim, r 
fmsu teoding to enable ed, any fact which Will enable the Court to 
Coaft to determine amount determine the amount of damages which ought 
are rdtemot. ^ awarded is relevant. 


Taote releFant when right 13. Where the question is as to the exist- 

Of anatom ia in qaeation. ence of any right or custom, the following facts 

are relevant — 

% (aj Any transaction by which the right or custom in question was 
created, claltwed, modified, recognized, asserted, or denied, or which was 
inconsistent with its existence ; 

(5.) Particular instances in which the right or custom was clairoedi 
recognized, or exercised, or in which its exercise waa disputed, asserted, 
Of departed from. 

Jllusiration, 

The question ie, whether A hae a right to a fiehory. A deed coaferring the fishery 
oh A'e auceatora, a mortgage of the fishery by A’r father, a subsequent grant of the 
fishery by A’s father irreconoileable with tlie mortgage, particular instances in which 
A*s father exercised the right, or in which the exercise of the right was stopped by 
A's neighbours, are relevant facte. 

14. Facts showing the existence of any state of mind — such as in- 
Fact, showing eziitenoe tentioD, knowledge, good faith, negligence, 
Of state of mind, or of body, rashness, ill-will, or good-will towards any par- 
or bodily feeling. ticular person, or showing the existence of any 

state of body or bodily feeling — are relevant, when the existence of any 
such state of mind, or body, or bodily feeling, is in issue or relevant. 

Eocsplanatim . — A fact relevant as showing the existence of a rele- 
vant state of mind must show that it exists, not generally, but in refer- 
ence to Uie particular matter in question. 


lUrntrations, 


(a.) A if accused of receiving stoleu goods knowing them to be stolen. It it 
ptwrm that be was in nOtsewion of a pattionlar stolen article. 

Tbe fact that, at the same time, be was in possession of many other stolen articles» 
is i^evaat, as tending to show that he knew each and all of tbe articles of which he 
was in pOMwesion to be stolen. 

(b.) A is aoonsed of frandulently delivering t6 anotlier person a piece of bounter- 
leit eoin, which, at tbq time when be delivered ii, he knew to be counterfeit. 

Tbe fact that* at tbe time of its delivery, A was possessed of a number <4 other 
pieces of counterfeit ooin, it relevant. ^ .. ' 

(c.) A sues B ler damage done by a dog of B's. which B knew to be ferocious. 

* The laets that tbe dog had previonaly bitten X, Y, and Z, and Uial they baa 
made ooninlaints to B. are relevant^ 

(d.jn^e qaestion is, whether A the acceptor of a bill of exdiaoge, knew tlsA tbe 
Mine of tbe payee was fictions. 
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bol that A kad accepted other bOli drawn in ike same iHanner before they 
been transmitted to him by the payee if the payee had been a real pe»oa« 
•la tel^anta as showing that A knew that the pa^ee was a fiotitions peitton. 

te.) A is ^used of deCamiog B by pubhehing an impatation intended to harm 
4lie tenntation of B. 

Tbe fact of previous publications by A Expecting B, showing ill* will on the part 
of A towards B, is relevant, as proving A’s intention to harm B’s reputation by tbe 
particnlar publication in question. 

The facts that thei*e was no nrevious quarrel between A and B, and that A repeated 
the matter complained of as he heard it, are relevant, as showing that A did not intend 
to harm the reputation *uf B. 

(/.) A is sued by B for fraudulently representing to B that C was solvent, where- 
by B, being induced to trust C, who was insolvent, suffered loss. 

The fact that, at the time when A represented C to be solvent, C was supposed to 
be solvent by his neigh borne and by persons dealing with him, is relevant, as showing 
that A made the representation in good faith. 

(p.) A is sued by B for the price of work done by B, upon a house of which A is 
owner, by the order of C, a contractor. 

A*8 defence is that B*s contract was with C. ^ 

The fact that A paid C ,for the work in question is relevant, as proving that A 
did, in good faith, make over to 0 the management of the work in question, so tbat^p 
was in a position to contract with B on 0*8 own account, and not as agent for A. 

(h,) A is accused of the dishonest misappropriation of nroperty which he had 
found, and the question is whether, when he appropriated it, he oelieved in good fs^tb 
that the real owner could not be found. 

The fact that public notice of the loss of the property had been given in the place 
where A was, is relevant, as showing that A did not, in good faith, believe that« the 
real owner of the property could not be found. 

The fact that A knew,*or had reason to believe, that the notice was given fraudu- 
lently by C, who had beam of the loss of the property, and wished to set up a false 
claim to it, is relevant, as showing that the fact that A knew of the notice did not 
disprove A's good faith. 

(i.) A is charged with shooting at B with intent to kill him. In order to show 
A*s intent, the fact of A’s having previously shot at B may be proved. 

(y.) A is charged with sending threatening letters to B. Threatening letters pro- 
vionidv sent by A to B may be proved, as showing tbe intention of the letters. 

(k.) The question is, whether A has been guilty of cruelty towards B, his wife. 
Sxpressions of their feeling towards each other shortly before or after the alleged 
cruelty are relevant facte. 

(f.) The question is, whether A’s death was caused by poison. 

Statements made by A during his illness as to his symptoms are relevant facts. 

(m.) The question is, what was the state of A*s health at the time when an, assnr- 
nnoe on his life was effect^. 

Statements made by A as to the state of his health at or near the time in question 
are relevant facts. 

^4 A sues B for negligence in providing him with a carriage for hire not reason- 
ably nt for use, whereby A was injured. 

The fact that B's attention was drawn on other occasions to tke defect of that 
t^articnlar carriage is relevant. . , , 

The fact that B was habitnally negligent about the carriages which be let to hire 
is irrelevaot 

(o.) A is tried for tbe murder of B by intentionally shooting him dead. 

The fact that A, on other occasions shot at D, is relevant, as showing his inten- 
sion to shoot B. . . , 

The foot that A was in the habit of shooting at people with intent to murder 
them is irrelevant. 

(js.) Ais triedioraorima . ^ i 

The fact that he said something indicating an intention to commit toat psrttcular 
arime is rslevmt. 

The loot that ho said something inditudisg a general disposition to ocmrnit enmes 
of that class is irrelevant. 
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18. When is a question whether an act was aoeijmtal or 
VMt. b«iriogonqaa.tion intentional, the fact that snch act formed part 
wh«»ih 0 r act wm aooidecitai of a series of Bimilar occurreDces, in each ox 
or iutentioiiaU which the person doiug the act was concemodj 

is relevAot, 

Jiluitrations* 

(a.) A is accused of burning down his house in order to obtain money for which 
it is insured. 

The facts that "A lived in several houses successively, eaoh of which he insarecl, 
in each of which a fire occurred, and after each of which fires A received payment 
from a difporent insuranoe<ofiice, are relevant, as tending to show that the fires were 
not accidental. 

(b.) A is employed to receive money from the debtors of B. It is A’s dnty to 
make entries in a book showing the amounts received by him. He makes an entry 
showing tliat on a particular occasion he received loss than he really did receive. 

The question is wliether this false entry was accidental or intentional. 

Thi! facts that otiier entries made by A in the same book are false, and that the 
false entry is in each case in favour of A, are relevant. 

(c.) A is accused of fraudulently delivering to B a counterfeit rupee. 

^ The question is whether the delivery of the rupee was accidental. 

The tacts that, soon before or soon after the delivery to B, A delivered counter- 
feit rupoos to G, D, and E, are relevant, as showing that the delivery to B was not 
accidental. 

16. When there is a question whether a particular act was donei 
* Existence of course of existence of any course of business accord- 
business when relevant. ing to which it naturally would have been donei, 
is a relevaut fact. 

IllustraiionB, 

(a,) The question is whether a particular letter was despatched. 

The facts that it was the ordinary course of business for all letters put in a 
certain place to be carried to the post, and that that particular letter was put in that 
place, are relevant. 

(b.) The question is whether a particular letter reached A. The facts that it was 
posted in due course, and was not returned through the Dead Letter Office, are 
relevant. 

Admiesions, 


17. An admission is a statement, oral or documentary, which sug- 

gests any inference as to any fact in issue or 
, Admission defined. relevaut fact, and which is made by any of the 

persons, and under the circumstances hereinafter mentioned. 

18. Statements made by a party to the proceeding, or by an agent 
Admlssioii— by party to to any such party, whom the Court regards, 

proceeding or his agent. under the circumstances of the case, as expressly 
or inmliedly authorised by him to make them, are admissions. 

Statements made by paities to suits, suing or sued in a representa- 
. by suitor in representa- tive character, are not admissions, unless they 
tlve oharuoteri were made while the party making them held 

that character. 



Statements made by — 

(l)^p6r8onB who have any proprietary or pecunia^ interest in the 
party iotaiestsd in subject-matter of the proceeding, and who midnp 
st-mattori the statement in their chaiacter of persons so 

interested, or > 
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vemm from wlionClii. ' {*> pertpni from whiwa ib^ the 

BUit hare derir^ their lutereirt ia the mihject- 
: \ ^ matter of the suit, ^ ' 

^ ^ 10^ ada()jeaiaae» if they ^re made during the coniinuaime of 

latoiejrt of the persons making the statements. 

. >19. Statements made by persons, whose position or liabitity it i$ 

■' AAttimioM V iwmow Pf®Y® »® agwi.at anjr party to the 

wlt<we .position, mast be ^ suit, are admissions, if such statements would 
firG^m si^QSt party to be relevant as against such persons in relation 
^ . to such position or liability in a suit brought 

by or a^inst them, and if they are made whilst the peison making 
iuern Oceupiea aueh position or is subject to such liability. 

JUmiration* 

^ A undertakes to collect rents for B. 

B Sues A for not collecting rent due from C to B. 

' A denies that rent was due from C to B. 

A statement by C that he owed B rent is an admission, and is a reL van' fact 
against A, if A denies that 0 did owe rent to B. 


Admittfions bj persons az- 



20. Statements made by persons to whom 
a party to the suit has expressly referred for 
itifortnaiioD in reference to a matter iu dispute 
are admissions. 


Illustration . 


Tlie question is whether a horse sold by A to B is sound. 

A says to B, * Go and ask C, C knows all about it.’ C’s statement is an admission. 


21. Admissions are relevant, and may be proved as against the 
Proof of admissions against person who makes them, or his representative 
prsotts makkig thorn, and in interest;* but they cannot be proved by or 
by oroo their behalf. qu behalf of the person who makt'S them, or by 

his representative in interest, except in the following cases : — 

(1.) An admission may be proved by or on behalf of the person 
making, it, when it is of such a nature that, if the person making it 
were dead, it would be relevant as betwecu third persons uudec 
section 82. 


(2.) An admission may be proved by or on behalf of the person 
making it, when it consists of a statement of the existence of any state 
of mind or body, relevant or in issue, made at or about the time whep 
such state^ of mind or^ body existed, and is accompanied by conduct 
xendermg its falsehood improbable. 

(8.) An admission may be proved by or on behalf of the pefsou 
making it, if it is relevant otherwise than as an admission. 


IllusSra^iom* 


(<f.) The question between A and B i« whether a certain deed le or is not forged, 
A aflrths ^lat it is gennine, B that it is forged. 

A may prove a statement by B that the deed is genuine, and B rnc^ prove a state- 
iPjWt by A that the deed is iorged ; but A canpot prove a statement by himself that 
the d^ is genmne, nor can B prove a etatemoht by himself tliat the deed is forged. 


V 21 Satli. W. B. 148. 
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(h) A, ili« of a «hip, it triod for catling her awav* 

Bmetioe it giWn to tbow that the ahtp wat taM out of wr proper aaoiiab 
A prodnoee a book kept by him in the ordinary eonree of hit himoe^ ^lOiniig 
ehaarrationt alibied to hare Seen taken by him from day to day, and indlotii^ that 
the ahip wat not taken ont of her proper conrte. A may proire theae (datemeii^ 
heMnBe th^ would be admbtible between third partite, if he were dead, under aeetion 
claute (S)« 

(c.) A te aoonied of a crime committed by him at Oaloutta. He produeet a letter 
written by himtelf and dated at Lahore on that day, and bearing the Lahore pott^mark 
^ that day. 

Tbe etatement in the date of the letter it admtttlble, beoaute, if A were dead, 11 ' 
would be admlttible under teotion 32, claute (2). 

(d.) A it aocttted of receiving etolen goods knowing them to he ttolen. 

He offers to prove that he rernted to sell them below their value. 

A may prove these statements, though they are admissions, beoaute they are 
explanatory of conduct influenced bv facts in issue. 

(e.) A is accused of fraudulently having in his possession counterfeit coin Which 
he knew to be counterfeit. 

Ho offers to prove that he asked a skilful person to examina the coin, as he 
doubted whether it was counterfeit or not, and that that person did examine it, and 
told him it was genuine. 

A may prove these facts for the reasons stated in the last preceding Ulnstration. 
22« Oral admissions as to the contents of a docunoent are nob 


When oral admissions as relevant, unless and until the party proposing 
to contents of doonments to prove them shows that he is entitled to give 
are relevant. secondary evidence of the contents of such 

document under the rules hereinafter contained, or unless the genuine** 
ness of a document produced is in question. 

23. In civil cases no admission is relevant, if it is made either 
Admissions in civil oases upon an express condition that evidence of it 
when relevant. ig not to be given, or under circumstances from 

which the Court can infer that the parties agreed together that evidence 
of it should not be given. 

iSsrpIattotion. — Nothing in this section shall be taken to exempt' 
any barrister, pleader, attorney, or vakil from giving evidence of any 
matter ai which he may be compelled to give evidence under section 126, 

2A. A confession made by an accused person is irrelevant in a 
Oonfession caused by in- Criminal proceeding, if the making of the con*' 
dnosment, threat, or pro- fession appears to the Court to have been cans* 
1 ^, when invievant in ej by any inducement, threat, or promise, hav- 
erimiiiai proceeding. reference to the charge against the accused 

person, proceeding from a person in authority,* and sufficient, .in the 
opinion of the Court, to give the accused person grounds, which would 
appear to him reasonable, for supposing that by making it he would 
l^n any advantage or avoid any evil of a temporal nature in reference 
to the proceedings against him, 

Oc mf sss i Qn to poUoe-offloer 25. No confession made to a police-officer 

net to be proved, gtaU .proved as against a person aeonsed ol 

any offence, 

26, No confesnion made by any person whilst he is in ^e custody 
Uoalbmicn by noensed ^ ^ police-officer, unless it be made in theim* 
while In oasMy of poiioe mediate presence of a Hagistrate» shall be 
notiobepcovedegainsthliii, proved as Against such person. 


• f Bomb. tSS. 
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jHTwfmimkd tlwt, when any fiwA is depo^ to aa diaoompd in oon- 
: ‘i!|wi -~a- «# w matinii Beonenoe of information leoeived fipcm a penon 
MiiiaA^kam mhumA nar aboused of any offsnoe, in the enatody 4 ^ a 
fce|H«aah poHoe>offioer, eo much of anfeh infonaaationt 

whether it; amonata to a coufesaion or not, aa relatea diatincUy to tha 
&«t ttiMMhy donovned, may be proved. 

dwiMenawtedtwn- . ^8. If such a confession as is inferred to 

iiMvilof in section 24 is made after the, impressiolt 

^ id besmsiit, or caused by any such inducement, threati or 

IMTomis^ reimiit. promise, nas, in the opinion of the Court, been 

fully removed, it is relevant. 

tf such a confession is otherwise relevant, it does not become 
CoBfewioii otherwise re. irrelevant merely because it was made under a 
levent not to heoome irre- promise of secrecy, or in consequence of a de* 
l^aot promiw ception practised on the accused persoii for the 

o Morec^.ao. purpose of obtaining it, or when he was drunk, 

or because it was made in answer to questions which he need not haye 
answered, whatever may have been the form of those questions, or be* 
cause be was not warned that he was not bound to make such confes- 
sion, and that evidence of it might be given against him. 

80. When more persons than one are being tried jointly for the 
Confidsration of proved offence, and a confession made by one of 

bonfesBion affeoting person such persons affecting himself and some other 
making k and others jointly of such persons is proved, the Court may take 
under sameo enoe. consideration such confession aa against 

such other person as well as against the person who makes such confes- 
sion.* 

illuitrationB, 


(a.) A and B are jointly tried for the naurder of C. It is proved that A said, 
* B and I murdered 0/ The Court may consider the effect of this oonfessiou as 
against B. 

(&.) A is on his trial for the murder of C. There is evidence to show that C was 
murder^ by A and B« and that H said. * A and I inui*dered C.' 

This statement may not be taken into consideration by the Court against A, as B 
is not bring jointly tried. 

81. Admissions are not conclusive proof of the matters admitted, 
AdmiasioDs not oonolnsive but they may operate as estoppels under the 
proo^ but may estop. provisions hereinafter contained. 


Statemmta by persons who cannot he called as witnesses, 

82. Btatements, written or verbal, of relevant facts, made by a 
Oases in which statement wbo is de^, or who cannot be found, or 

of roisfvant fact by person who has become incapable of giving evidence, 
sSSJr cannot be or whose attendance cannot be procured with- 

AO, ro an amount of delay or expense which, 

under the circumstances of the case, appears to the Court unreasonable, 
are themselves relevant facts in the following cases : — 

(Iv) When the statement is made by a person as to the cause of 
^Wbaa it raiatea to oansa his death, or as to any of the circumstances of 
oC daatbi ^ transaction which resulted in bIS death, iu 

4ases in whkh the cause of that personas death comes into questim. 


« 10 Bs»b. mi ^ Sotiia Wa B., Cr., S3. 
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giaieslEieiite ai*e relcvaiil wlieilver tJbe pUBi^u niMiib Ibem 
mm 0T wns not, at the tinrie wheo they were etede, under e:i^)e€totidi| of 
de/lth, end whatever may be the nature uf tb^ prooeediug iu which th# 
eauae of hie death cornea into qut stion. < 

(t,) When the statement was made by such ipemm ill the 
or {8 mado ia coarse of course of business, and m partefaw Iwheil 

imsifMMMi} it coriBtsts of any entry or memcuaodum made 

by him in books kept in the ordinary eourse cl business^ or iu the 
discharge of professional duty ; or of au acknowtetlgtnent, written ot 
mgned by hiin, of the receipt of money, goods, securities, 6f property 
of any kit^d ; or of a document used iii coramerce, written or signed by 
him ; or of ttie date of a letter or other document usually dated, written, 
or signed by him. 

(8.^ When the statement is against the pecuniary or. proprietary 
or against interest of i Interest of the person making it, or when, if 
nmkerj, true, it would expose him, or would haVe ex- 

poseil him, to a criminal prosecution Or to a suit for tlamages. » 

(4.) When the statement gives the opinion of any such person, as 
or givm opinion as to *<> 1*'^ existence of any public right or customy 
pnblio right or emstotn, or Of matter of public or general interest, of tlie 
mattem of general intoroat j existence of which, if it existed, lie. Would have 
been likely to be aware, and when such slatetnent was made before any 
controversy ns to such right, custom, or matter had arisen. 

(5.) When the statement relates to the existence of any relation^* 
or rf»iate8 to ezistenoe of <^hip by blood, marriage, or adoption^ between 
ndaUtiKiAhip. persons as to whose relationship of bloctd, mar-^ 

riage, or adoption the person making the statemont had special meana 
of knowledge, and when the statement was made before the question in 
dispute was raised. 

(C.) When the statement relates to the existence of any relatjon- 
or i8 mado in will or doed ship by blood, marriage, or adoption* between 
relating to family BflTnir*! persons deceased, and ia made in apy will or 
deed relating to the affairs of the family to which any such deceased 
person belonged, or in any family-pedigree, or upon any tombstouei 
family-portrait, or other thing on which such statements are usually 
made^ and when such statemeut was made before the question in dis- 
pute was raised. 

or in dootimunt relating (7.) When the statement is Contained in 
ioirauBftotioii ntentioned io any deeil, will, or Other documetit wfaicb relates 
section oJaaee (a) j transaction as is mentioned in sec- 

tion 13 , clause (a). 

erle^ittdbbreeveraiper. (W When the statement was made by % 
84Mia,andoK|>re8fl«3a ftmitnge number of persons, and expressed feeUngii or 
^levtuo, to iimttor in quea- impressions on their pa;it relevant to the mattei^ 
in question. 

UluHraHofU, ; 

(w) The ^nesHon k whether A wak mardend by B ; or 
A awe of tnjams zeooived m n tmnMoUoii iti the eoaise of wbi4^ idui woo 
laviwhed* Tbe qo^ton iA» whether she was xaviehed bj B ; or , 

!l1ie qneetiuu in, whether A wae killed by B under mich oiroumatanoea that a auil 
would lie agahiat B by A*a widow. | * 
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' %|r kmtmlkm mm 9 ^ hue or ber toMrlng 'reifie^irely 

to the murder, the rape, and tlio aoUoaable wrong under eontidarataoiitavn rekuant^ 

(t*) The question le an to 0)6 date of A'e birth. 

An entry in the diar^ of a deceased surgeon, regularly keOt In the eOUlue of bnid^ 
i^ees, stating thati on a given day, he attend^ A's mother, ana delivered her of a eon, 
k a relevant fiust 

(e.) The question k. whether A was in Cnlontta on a given day. 

A statement in the diary of a deceased solicitor, regularly kept in oonrse ol 
hnsiness, that, on a given day, the solicitor attended A at a place mentioned, in OaU 
cotta, fur the purpose of conferring with him upon specified business, is a relevant fact, 
(ef.) The question is, whether a shin sailed from Bombay harbour on a given day. 
A Mtter written by a deceased memoer of a merchant's firm, by which she was 
idiartered to their correspondents in London, to whom the cargo was oonstgued, stating 
that the ship sailed on a given day from Bombay barlM>nr, is a relevant fact. 

(€,y The question is, whether rent was paid to A for certain land. ' 

A letter from A's deceased agent to A, toying that he had received the xunt oU 
A's account, and held it at A 's orders, is a relevant fact. 

(/.) The question is, whether A and B were legally married. 

The statement of a deceased clergyman that he married them under such circum* 
etancee that the celebration would be a crime, is relevant. 

(y.) The question is, whether A, a person who caunot be found, wrote a letter ou 
a oertwn day. 

The fact that a letter written by him is dated on that day is relev|int. 

(A.) The question is, what was the cause of the wreck of a ship. 

A protest made by the captain, whose attendance cannot be procured, k a relevant 

fact. 

(t.) The question is, whether a given road is a public way. < • 

A. statement by A, a deceased headman of the village, that the road was public, 
is a relevant fact 

‘ (y.) The question is, what was the price of grain on a certain day in a particular 
market. A statetwent of the price, made by a deceased batiiya in the ordinary coarse 
ol bis business, is a relevant fact. 

The question is, whether A, who is dead, was the fatlmr of B. 

A statement by A that B was his son is a relevant fact. 

(I,) The qnestion is, what was the date of the birth of A. 

A letter from A's deceased father to a friend, announcing the birth of A on a 
g^ven day, is a relevant fact. 

(m.) The question is whether, and when, A and B were married. 

An entry in a memorandam>book by 0, the deceased father of B, of hie daugh* 
ter's marrirge with A on a given date, is a relevant fact. 

(n,) A sues B for a libel expressed in a painted caricature exposed in a shop- 
whidow. The question is as to the similanty of the caricature and its libellous 
character. The remarks of a crowd of spectators on these points may be proved. 

S3. Evidence given by a witness in a judicial proceeding, or before 
BeleniUT of eertain .Ti. *“7 pe™*'" anthorized bv law to take it, is 
denoe for proving, in snbse- relevant for the purpose of proving, in a subse- 
qutot proMo^tig, the truth quent judicial proceeding, or in a later stagd 
of tooia thorsia stateA judicial proceeding, the truth of 

the facts which it states, urhen the witness is dead or cannot be found, 
or is incapable of giving evidence, or is kept out of the way by thd 
adverse party, or if his presence cannot be obtained without an amount 
of delay or expense which, under the circumstances of the case, the 
Ooort considers unreasonable.* 

Provided — 

that the proceeding was between the same parlies or their repre^ 
a^tal^ves in interest ; ’ 

4 * 
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that the adVerae p^y «« tti® procewHog ^iaA U»e; r^it and 

epportunitjr to crosa-exaiDine ; ,^^.11^. • it. ' » 

that the questions in issue were enbstantaiuly the same in tne- asst 
n in the seoond proceeding. 

ExpUination, — A criminal trial or inquiry shall l» deemed to he a 
proceeding between the prosecutor and the accused within the meaning 
of this section. 

Statements made under Speeded Cireumstanees. 

84 Entries in books of accoont, regularly kept in the course of 
Bntrie* In of ao- business, are relevant whenever they refer to a 
ooast when relerant, matter into which the Court has to inquire, 

but such statements shall not alone be sufficient evidence to ehaige any 
person with liability. 

llluBtration, 

A sues B for Ba. l^OOC, and shows entries in hie acconnt-books showing B to be 
indebted to him to tliis amount, Tlie entries are relevant, but are not sufficient, with- 
out other evidence, to prove the debt. 

36. An entry in any public or other official book, register, or 
Eelevancy ef entry in record, staiiug a fact in issue or relevant fact^ 

♦ public record, made in per- and made by a public servant in the discharge 
fermanoe of duty. j^jg official duty, or by any other person in 

performance of a duty specially enjoined by the law of the country in 
which such book, register, or record is kept, is itself a relevant &ct 

86. Statements of facts in issue or relevant facts, made in publish- 
Eolovauey of statements ^d maps or charts generally offered for public 
in maps, charts, and plans, sale. Of ill maps or plans made under the autho- 
rity of Government, as to matters usually represented or stated in such 
maps, charts, or plans, are themselves relevant facts. 

37. When the Court has to form an opinion as to the existence ' of 

Eelevanoy of statoment 0^ & public nature, any statement of it, 

as to fact of public nature made in a recital contained in any Act of Far- 
®***‘**i*n^ 4.:^ oerttim Acts Hameut, or in any Act of the Governor-General 
or no w ons. . India in Council, or of the Governors in 

Council of Madras or Bombay, or of the Lieutenaut-Gkiveroor in Council 
nf Bengal, or in a notification of the Government appearing in the 
QcmUe of India^ or in the gazette of any Local Government, or in any 
printed paper purporting to be the London Gazette or the Government 
Gazette of any colony or possession of the Queen, is a relevant fact. 

38. When the Court has to form an opinion as to a law of any 
Bslevancy of statements ^untry, any statement of such law contained 

r* contained in in a bwk purporting to be prin^ or published 

aw-booi». ^ under the authority of tlie Government of such 

country, and to contain any such law, and any report of a ruling of the 
Courts of such country containod in a book par^rntting to be k report of 
such rulings, is relevant. 
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Sim much of a U to be , 

99. When any statement of which evidence is given forais part ci 
mat 0 ^e«cetoiN^giT 0 a Statement, or of a conversatioii f part 

. isolated document, or is c<mtattied in a 

document which forms part of a book, or of a 
connected series of letters or papers, evidence 
shall be given of so much and no more of the 
statement, conversation, dociimeifp, book, or series of letters or jpapers^ 
as the Court considers neces^ify in that particular case to the full 
understanding of the naturW mua effect of the statement, and of the ' 
ciroumstancea under which it was made. 


whoii sUtemeut formt imrt 
of 0 ooiiyerMtioii.docainent, 
lKMa.orssrietof letters or 
pspew. 


Judgments of Courts of Justice when rdemnt 

40. The existence of any judgment, order, or decree, which by 
Preriona judgments re- iaw prevents any Court from taking cognizance 

levtMt to bar a second suit of a suit or holding a trial, is a relevant fact. 

^*‘^*** when the question is whether such Court ought 

to take cognizance of such suit, or to hold such trial. 

41. A final judgment, order, or decree of a competent Court in 
Beievant^ of certain the exercise of probate, matrimonial, admiralty, 

judgmonto In probate. &o., or insolvency jurisdiction, which confers upon 
jurisdiction. ^ takes away from any persou any legal 

character, or which declares any person to be entitled to any such char« 
acter, or to be entitled to any specific thing, not as against any speci* 
"fied person, but absolutely is relevant when the existence of any such 
legal character, or the title of any such person to any such thing, is 
relevant 

Such judgment, order, or decree is conclusive proof 
that any legal character which it confers accrued at the time when 
such judgment, order, or decree came into operation ; 

that any legal character to which it declares any such person to be 
entitled accrued to that person at the time when such judgment, order, 
or decree* declares it to have accrued to that person ; 

that any legal character which it takes away from any such person 
ceased at the time from which such judgment, order, or decree* declared 
that it had ceased or should cease ; 

and that any thing to which it declares any person to be so entitled 
was the property of that person at the time from which such judgment, 
order, or decree* declares that it had been or should be bis property. 

42. Judgments, orders, or decrees, other than those mentioned in 

and effeot of section 41, are relevant if they relate to mat** 
jttds^euto. ^ert, or do- tcrs of a pubUc nature relevant to the inquiry ; 

judgments, orders, or decrees are not 
conclusive proof of that which they 8tate.1* 
lUuttraUcn. 

’ A sues B for trespass on his land. B alleges the existence of a public right of 
way over the land, which A denies. 

The existevoe of a decree in favour of the defendant, in a suit by A against 0 , 
for a trespass on the same knd, in which C alleged the existence of the same ri^tof 
way, is rmvant, bttt it is not conclusive proof that the right of way exists* 
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45. JuJgoifenis, orilera, or decrees, other tbAn those meotioDed 

Mr jn«ectiofi8 40. 41, and42;areirrolev^t> iiiile8$ 

in too- tli6 existence of aocb judgment^ order, or decr^, 
iioiisio— 4 S,wheiiroUMr»ut. |g ^ £aot in issue, ot is relevant nnder aome 
other provision of this Act 
IUu8f,raihH§. 

(a*) A And B sepamteljr sa« 0 for a libel wHtob refleeU upon each of them* 0 ia 
oaobeime sa^s that the matter alleged to be^MMlona ia true, a»d the oifomaatanoes 
ItfO Bitch that it in probably true in each caae, djnLneitber. 

A obiaitia a decree against G for damages fy8 ||js ground that C failed to make oui 
bit jiistiiicatlon. The fi^ ia irhilevant as be t wee^ t^ a nd C. 

(6.) A proaeoutea B for adulteiy with G, A*a 

]B aenica that C ia A’s wife, but the Court conviobipi of adulterer* 

Afterwards, 0 ia prosecuted - for bigamy in marrying B during A*a lifetime. 
C says that she nevet was A*8 wife. 

The judgment against B is irrelevant as against C. 

(c.) A prosecutes B for stealing a o<iw from him. B is convicted. 

A afterwards sues C for the cow, which B had sold to him before his convictioflu 
As between A and C, the judgment against B is irrelevant. 

(iff.) A has obtained a decree for the possession of land i^p^nat B. C, B*a sM 
purders A in consequence. 

The existence of the judgment is relevant, as showing motive for a crime. 

44. Alt; party to a suit or other proceeding roay show that any 
Fraud or collusion in ob- j»uignient, order, or decree, which is relevant 
tain log judgment, or incom- uiidei* sectiou 40, 41, or 42, and wliicii has been 

pet^y of Court, may bo proved by the adverse party, was delivered by 
a Court not competent to deliver it, or was 
obtained by fraud or collusion. 

Opinions of Third Persons, when relevant, 

46. When the Court has to form an opinion upon a point of foreign 

Opinions of expoita. science or art, or as to identity of 

band writing, the opinions upon that point of 
j>6r80U8 specially skilled in such foreign law, science, or art, or in quesh 
tious as to identity of handwriting,* are relevant facts. 

Such persons are called experts. 

Plmtration^. 

The question is, whether the death of A was caused by poison. 

The opinions of experts as totbe symptoms produced by the poieoti by whieb A ia 
aiq^poacd to have died, are relevant, 

(A) The question is, whether A, at the time of doing a certain act, was, by reaeoa 
of unaoundnetm of mind, incapable of knowing the nature of the act, or that be was 
doing '>fkat was eitlier wrong or eontrary to law. 

The opinions of experts upon the question whether the i^mptoms exhibited by A 
oommonly show utisoundness of mind, and whether such unsouiidness of mind usiwdly 
renders persons incapable of knowing the nature of the acts which they do, or ol koft^ 
ing that what they do is either wrong or contrary to law, are relevant, < . 

(e.) l^e question is, whether a certain document was written by A. Another 
document Is pi^uoed which is proved or admitted to have been written by A. 

The opinions of experts on the queation whether the two documents were written 
by the same person or by different persons, are relevant. 

46, Facts, not otherwise relevant, are relevant if tliey support or 
Faets bearing npottoplni^ are inconsistent with the opiniona of experts, 
oas of e^rts. when such opinions are relevant. 
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(«.) Tfce avention w, whetiwr A wm poiaoned hy • eerUin poiMP. ^ 

Tm fact tt*t other pereoiit, who wore poieoood by that poiaon, oxhiw^ mrtaiu 
fjmiptoQCHi which expert* fi^m or deny to he the eyinptomfi of thnt poieon, tt reievni^. 

(A.^ The qneetion ie, whether an obetruotion to a harbour is caused bj ft certain 

^be fact that other harbours siinUariy situated in other respects, hut where there 
were no euoh sea-walls, be^n to be obstructed at about the same time, is relevant. 

47. When the Court has to|l^rm an opinion as to the person by 
Opiaioo aa to haadwrit. whoHllby dooumeut waa written or eigued, the 
ing when letevant. opiwa of aoy person acquainted with the hand'* 

writing of the person by whom it is supposed to be written or signed, 
that it was or was not written or signed by that person, is a relevant 
fact. 

Exj^naHon . — A person is said to be acquainted with the hand- 
writing of another person when he has seen that person write, or when 
he has received documents purporting to be written by that person in 
answer to documents written by himself or under his authority and ad- 
dressed to that person, or when, in the ordinary course of business, do- 
cuments purporting to be written by that person have been habitually 
submittea to him. 

llluBtration, 


The question is, whether a given letter is in the handwriting of A, a merchant in 
London. 

B is a merchant in Calcutta, who has written letters addressed to A, and received 
letters purporting to be written by him. 0 is B's oleik, whose duty it was to examine 
and file B's correspondence. D is B's broker, to wliom B habitually submitted the 
letters purporting to be written by A for the purpose of advising with him thereon. 

The opinions of B, C, aud D on the question whether tbe letter is in the hand- 
writing of A are relevant, though neither B, C, nor D ever saw A write. 

48. When the Court has to form an opinion as to the existence of 
Opinion ae to existenoeof any general custom or right, the opinions, as to 

right or onstom when rele- the existence of such custom or riglit, of persons 
who would be likely to know of its existeucei 
if it existed, are relevant. 

Explanation . — The expression, general custom or right, includes 
customs or rights common to any considerable class of persons. 

Illwtration. 

The right of tbe villagers of a particular village to use the water of a particular 
well is a general right within the meaning of this section. 

49. When the Court baa to form an opinion as to — 

Opinions as to usages, the usages and tenets of any body of men 

tenets, Ac., when relevant. or family, 

the constitutioD and government of any religious or charitable 
foundation, or 

the meaning of words or terms used in particular districts or by 
particular classes of people, 

the opinions of persons having special means of knowledge thereon, 
are relevant £aot8. 

00/ When Oeurt has to form an opinion as to the relaikmi^faip 
O^k w on relayoBship, of one person to another, the opinion, expressed 
Whitt sriftvMit.* conduct, as to the existence of such relation« 

ship, of eiiy pecson who, as a memter of the fhmily or otherwise, ' hm 
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miwM ot knowledge on the subject, is s relevnnt fact : PiOTtded 
i W such opinion shall not be suffident to prove a marriagtt w ^oceed- 
ings under the Indian Divorce Act, or in prosecutions undw seaUon 494, 
495, 497, or 498 of the Indian Penal Code. 

Illustratiom. 

(a.) The queetion is, whether A and B were married. The fact that they were 
uaually received and treated by their friends as husband and wife Is relevant, 

(n.) The question is. whether A was th4 Ic^timate son of B. The Jacsl that A 
was always treated as eucn by members of the family is relevant. 

61. Whenever the opinion of any living person ie relefv«iit» tbo 
Qronna. of opinion, whMi grounds on whksh snob opinion is baaed an 

ffeievant* also relevant. 

Illustration, 

An erpert may give an account of experiments performed by him for the 
parpose of forming his opinion. 

Character when relevant 

62. In civil cases the fact that the character of any person concernr 

In civil oases oharaoter to render probable or improbably 

prove conduct impntedp ir. any conduct imputed to him is irrelevanti ev 
relevant. cept in so far as such character appears from 

facts otherwise relevant. 

In criminal cases, prevl- 63. In criminal proceedings the fact thait 

ems good character relevant, the person accused is of a good character is re- 
levant. 

64, In criminal proceedings, the fact that the accused TOrson ba^ 
morirnioai pro<».dlng. been previously convicted of any oifence^^ 

previona conviction reie- levant : but the fact that he has a bad charao- 
▼ant, but not prerioua bad ter is irrelevant, unless evidence has been given 
character, except in reply, ^ character, in which case it 

becomes relevant. 

Explanation, — This section does not apply to cases in which the 
bad character of any person is itself a fact in issue. 

65, In civil cases, the fact that the character of any person ^ such 
Character as affecting es to affect the amount of damages which by 

damagei. ought to receive, is relevant. 

ExplaincUion , — In sections 52, 53, 54, and 55, the word * chaimcter* 
includes both reputation and disposition ; but evidence may giyen 
only of general reputation and general disposition, and not of particular 
acts by whiqb reputation and disposition were shown. 

PART II.— ON PROOF. 

OaAttjER III.— Facts wmem bsbd mot bb PbovieDo 

IMjetfidaSy M* No fact of whieh Court wiU taka 

msA not be pnmet judicial notice need be proved, 

IMi of which Court 07. The Oottit shall take judicial uotioa 
WiltclRsjiidliEM aotiea of the foUowtng fiscbi.: — 

(I J All laws or mka having the fime oC> law, now or heveiofcre iu 
hmafter ^ baiii fuocai m aujr faxt of Britok 
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All A^ pftssed or lioreftftdr to lie by Jferlia- 

mud iH locid wd porooodi Ad;^ directed b; Pftru&ttiamt to bt judi^ 
ihdiy iMiood: 

(®,) Artidoo of War for Her Majesty’s Army or Navy : 

{A) Tbe ooorse of proceeding of Farliameot and of the Oounoils 
for Mrposes of makiog Laws and Regulations established under thd 
Indian UcMiiiothf Ad, or any other law for the time being relating d^re^ : 

EaopUmatiofL — The word * Parliament/ in clauses (2) and (4), in* 
eludes — 

1« The Farliament of the United Kingdom of Great Britain and 
Ireland ; 

2. The Parliament of Great Britain ; 

3. The Parliament of England : 

A The Parliament of Scotland ; and 

A The Parliament of Ireland : 

(5.) The accession and the sign manual of the Sovereign for tho 
time being of the United Kingdom of Great Britain and Ireland : 

(6.) All seals of which English Courts take judicial notice ; the 
seals of all the Courts of British India, and of all Courts out of British 
India, established by the authority of the Governor*Qeneral or any 
Local Government in Council ; the seals of Courts of Admiralty and 
^ritime Jurisdiction and of Notaries Public ; and all seals which any 
person is authomed to use by any Act of Parliament or other Act or 
!^gu!ation having the force of law in British India : 

(7«) The accession to ofiSce, names, titles, functions, and signatures 
of the persons filling for the time being any public oflSce in any part of, 
British India, if the fact of their appointment to such oflfice is notified 
in the Gazette of India, or in the official gazette of any Local Qovern« 
ment : 

(8.) The existence, title, and national flag of every State or 
Sovereign recognized by the British Crown : 

(9.) The divisions of time, the geographical divisions of the world* 
end public festivals, fasts, and holidays notified in the official gazette : 

(10.) Tlje territories under the dominion of the British Crown : 

(11.) The commencement, continuance, and termination of hostili- 
ties between the British Crown and any other State or body of persons : 

^ (12.) The names of the members and officers of the Court, and of 
their deputies and subordinate officers and assistants, and also of all 
officers acting in execution of its process, and of ail advocates, attorneys, 
proctors, vakils, pleaders, and other persons authorized by law to appear 
or act before it : , 

(13 ) The rule of the road on land or at sea.* 

In^ all thfese cases, and also on all matters of public history, litera- 
ture, science, or art, the Court may resort for its aid to appropriate 
books or doeumOOts of reference. 

If the Court is called upon by any person to take judicial notice 
of any fiMit, it may refuse to do so, unless and until such person prodneea 
dny soiffi book or document as it may consider necessary to enanla it "W 
do so. 


•Oeef. S, ActXVill., 1872. 
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68 . No need be proved in my ptoeeeiwg wbiob the pirtiai 
Vneia need not thereto or their a^eta agree te admit at Ihe 

t»e prOTod. hearing, or which, , before the bearreg, tiiey 

agree to admit by any writing under their hands, or which, by any role 
of pleading in force at the time, they are deemed to have admitted by 
their pleadings: Provided that the Court may, in its ^^j^reiion, require 
the facts admitted to be proved otherwise than by suchhdmissicma 


Cbapteb IV. — Of Obal Evidence. 

Proof of foots by oral 69. All facts, except the contents of docu- 
•ridoDoe. ments, may be proved by oral evidence. 

Oral eridenoe mnst be 60. Oral evidence must, in all cases wbat- 
direct, ever, be direct ; that is to say — 

If it refers to a fact which could be seen, it must be the evidence 
of a witness who says he saw it ; 

If it refers to a fact which could be beard, it must be the evidence 
of a witness who says he heard it ; 

If it refers to a fact which could be perceived by any^ other sense 
or in any other manner, it must be the evidence of a witness who says 
he perceived it by that sense or in that manner ; 

If it refers to an opinion or to the grounds on which that opinion 
is held, it must be the evidence of the person who bolds that opinion 
on those grounds : 

Provided that the opinions of experts expressed in any treatise 
commonly offered for sale, and the grounds on which such opinions are 
held, may be proved by the production of such treatises, if the author is 
dead, or cannot be fouud, or has become incapable of giving evidence, 
or canuot be called as a witness without an amount of delay or expense 
which the Court regards as unreasonable : 

Provided also Uiat, if oral evidence refers to the existence or con- 
dition of any material thing other than a document, the Court may, if 
it thinks tit, require the production of such material thing for its 
inspection. 


Chaptee V.—Of Documentary Evidence. 

Proof of oontenu of do- 61. The contents of documents may be 
iminoiits, proved either by primary or by 8ecou4ary 

evidence. 

Primary oTidenoe. ^2. Primary evidenco means the docu- 

ment itself produced for the inspection of the 
Court. 

Sa^sHanation I. — Whore a document is executed in several paxhf^ 
ead) part is primary evidence of the document : 

Where a document is executed in counterpart, each counterpart 
bsing executed by one or some of the parties only, ea<4l^ oountmrpart la 
primary evidence as against the parties executing it, 

Sa^lanoHon 2. — ^Where a number of documents are all mf^je by 
one uniform process, as in the case of printing, lithography, or photo- 



mmmct. 


JkoiX] 


*85r. 


gfttpliy» eacb is primary evidanee si the ooaieiitB ol kbe : Ibut wbsre 
tbiqr are all copies of a commoa original^ they are not pdimary evidence 
of Uie ooateats the origiusi, 

Illuitration. 

A person is sho^ to have been in possession of a number of placards, all 
printed at one time ixom one origtnaL Any one of the placards is primary evidence 
of the contents of any other, but no one of them is primary eviaenoe of die con- 
tents of the original 

BMoadKT endenoe. ®S- Secondary evidence means and in- 

eludes — 

(1.) Certified copies given under the provisions hereinafter con- 
t&ined ; 

(2.) Copies made from the original by mechanical processes which 
in themselves insure the accuracy of the copy, and copies compared 
with such copies ; 

(3.) Copies made from or compared with the original ; 

(4.) Counterpart of documents as against the parties who did not 
execute them ; 

(5.) Orai^ accounts of the contents of a document given by some 
person who has himself seen it. 

llltLstratiom, 

(a.) A photograph of an original is secondary evidence of its contents, though 
the two have not been compared, if it is proved that the thing photographed was the 
original. 

(6.) A copy compared with a copy of a letter made by a copying-machine is 
secondary cviacnce of the contents of the letter, if it is shown that the copy made 
by the copying- machine was made from the original. 

(c.) A copy transcribed from a copy, but afterwards compared with the original, 
is secondary evidence ; bat the copy not so compared is not secondary evidence or 
the original, although the copy from which it was transcribed was compared with 
the original 

(d.) Neither au oral account of a copy compared with the original, nor an oral 
account of a photograph or machine-copy of the original, is secondary evidence of 
the original 

Proof of doouments by 64. Documents must be proved by primary 
primaiy evidence. evidence, except in the cases hereinafter men- 

tioned. 

Oam in whioh secondary 66. Secondary evidence may be given of 

evidenoe relating to dooa« tbe existence, condition, or contents ot a docu- 
ments may be given. ment in the following cases 

(a.) When tbe original is shown or appears to b^im 4^ possession 
or power 

of the person against whom the document is sought to be proved, or 
of any person out of reach of, or not subject to, the process of the 
Court, or 

of any person legally bound to produce it, 
and when, after the notice mentioned in section 66, such person 
does not it ; 

(6.) When the existence, condition, or contents of the original 
bye h^n proved to be admitt^ in writing by the person against whom 
it is proved, or by bis representative in intereft ; 
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faoi lie^ imirxify^ or lost, 6t mlm Itlm, 
|Ntrty offeitog ovideooe of its oootents mnnoU, for any othpr reason not 
arising from bis own default or neglect, ptl^uce it in reasonable tinse ^ 
(d.) When the original is of such a nature as not to be easily 
moveable ; 

(s.) When the original^is a public docainedt wiidiin the ineaniiig of 
section 74 ; 

( /I) when the original is a document of which a certified copy ts 

K rmitted by this Act, or by any other law in force in British India, to 
given in evidence ; 

(g,) When the originals consist of numerous accounts or other 
documents which cannot conveniently be examined in Court, and the 
fact to be proved is the general result of the whole collection. 

In cases (a), (c), and (d), any secondary evidence of the contents of 
ihe document is aamissible. 

In case (b), the written admission is admissible. 

In case (e) or (f), a certified copy of the document, but no other 
kind of secondary evidence is admissible. 

In case (^), evidence may be given as to the general result of the 
documents by any person who has examined them, and Who is skilled 
in the examination of such documents. 


66. Secondary evidence of the contents of the documents referred 
Bulet M to notioe to pro* tu iu section 65, clause (a), shall not be given 
dooo. unless the party proposing to give such second-* 

ary evidence has previously given to the party in whose possession or 
power the document is, or to his attorney or pleader,* such notice to 

E rodiice it as is prescribed by law ; and if no notice is prescribed by 
kw, then such notice os the Court considers reasonable under the 
circumstances of the case : 

Provided that such notice shall not be required in order to render 
s^’Colifdary evidence admissible in any pf the following cases, or in any 
other case in which the Court thinks fit to dispense with it: — 

(1.) When the document to be proved is itself a notice ; 

(2.) When, from the nature of the case, the adverse party mdst 
kno^ that he will be requireti to produce it ; 

(3.) When it appears or is proved that the adverse party has 
obtained possession of the original by fraud or force ; 

( 4 ») When the adverse party or his agent has the original in Court ; 
(5.) When the adverse party or his agent has admitted the loss of 
Ibe docomeht ; 

(6.) When the person in possession of the document is out of reach 
of, dr not subject to, the process of the Court. 


67* If a document is alleged to be signed dr to have been written 
Fraof of stgnstiire iwd wholly or in part by any person, the signatuio 
iMttd writing of person aileg- Or the handwriting of so much of the document 
dnnm^?n!^?rtn?i ml « alleged to be in that person’s handwriting 

must be proved to be in his handwriting. 


asett«,A(AX?IU*,lS71 
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• Sa B doonnient is nq«iw«2 Iv ls« to Its «ttost«i4. H sjsBli sol 

wMMit Mifa«t«d by law to loaot h«a beeu ipalled for U 10 pttrp^sd 

proving ito aieotilioDt if there he et) etteetieg 
witness alive, and, subject to the process of the Oojort, capable of giving 


avideace. 

99. If no such attesting witness can be found, or if the doeumeot 
Proof where no ottsfcting purports to have been executed in the United 
fottBi). Kingdom, it must bo proved that the attesta- 

tion of one attesting witness at Least is in bis handwriting, and that the 
aignature of the person executing the document is in the handwriting 
of that person. 

70^ The admission of a party to an attested document of its 
Adtnisdon of ewcntion execution by himself shall be sufficient proof of 
bf pwty to attested doon- its execution as against him, though it be a 
weak document required by law to be attested. 


Proof when attesting 
witness denies the execii* 
tion. 

Proof of doonment not 
required by law to bo at- 
tested. 


71. If the attesting witness denies or does 
not recollect the execution of the document, 
execution may be proved by other evidence. 

72. An attested document not required 
by law to be attested may be proved as if it 
was uuaitested. 


7S. In order to ascertain whether a signature, writing, or seal is 
Comparison of signature, ^hat of the person by whom it purports to 
writing, or seal, with others have been written or made, any signature, writ- 
admitted or proved. ing, or seal admitted or proved to the satisfac- 

tion of the Court to have been written or made by that person may bc 
compared with the one which is to be proved, although tha^ signature, 
writing, or seal has not been produced or proved for any oth^ purpose. 

Tlie Court may direct any person present in Court to write any 
words or figures for the purpose of enabling the Court to compare the 
words or figures so written with any words or figures alleged to have 
been written by such person. 

Pvhlic Dociimente. 


^ ^ ^ 74. The following documents are public 

Public docnments. documents:-. 

1. Poqumeuts forming the Acts, or records of the Acts— . 

(i) of the sovereign authority, 

(ii) of official bodies and* tribunals, and 

(lU) of public officers, legislative, judicial, and executive, whether 
of British India, or of any ower part of Her Majesty’s dominions, Or of 
a foreign country. 

% Public records kept in British India of private documents. 
PHvste doosMote. 78. AH other documents are private. 

76. Every public officer having the custody of a public document, 
which any person has a right to inspect, shall 
give tiiat pemon, on demand, a oopy of on 
pngmeiit of the foeti tbeiefor, togetbiar with a csgtificate willMn at 



tvaHBieir 


mww 




of sacb eof^ Ast it is • tnio «it^ aa^li dodoment or paart 
l^ovoof, as ihe case maj be, asd each certificate ^haii be dated^ and 
irab^ibed by saeh officer «it]i his name and his offioiai tiUe, and •sIhA 
be sealed, whenever such officer is anthorised by law to ma^ nse of a 
seal ; and such copies so certified shall be called certified oo(des. 

IixpUmation.-^Atij officer who, by the ordinary course of offioiad 
duty, is aatborized to detiver sack copies, shall be deemed to have the 
custody of such documents within the meaning of this section. 

77. Such certified copies may be produced in proof of the contents 
Proof of fkMSmeiits by public documents or parts of the public 

prodnotion of oertiBed oo- documents of which they purport to be 
copies. 

Proof at. oilier 78. The following public documents may 

dooaments. * ^ be proved as follows : — . , 

(1.) Acts, orders, or ootidcations of the Executive Ooyeroment of 
British India in any of its departments, or of any Local Qoverumentor 
any department of any Local Government, 

by the records of the departments, certified by the heads of those 
departments respectively, 

or by any document purporting to be printed by order of any such 
Government ; 

(2.)‘ The proceedings of the legislatures, 

by the journals of these bodies respectively, or by published Acts 
or abstracts, or by copies purporting to be printed by older of Govern- 
ment ; 

Proclamations, orders, or regulations issued by Her Majestji 
or by the Privy Council, or by any department of Her Majesty’s Govern* 
foent, 

by copies or extracts contained in the London OazetUt or purport- 
ing to be printed by the Queen’s Printer ;• 

(4) The Acts of the Executive or the proceedings of the legisla- 
ture of a foreign country, 

by journals published by their authority, or commonly received in 
that country as such, or by a copy certified under the seal of the country 
or sovereign, or by a recognition thereof in some public Act of the 
Governor*Qeneral of India in Council ; 

($.) The proceedings of a municipal body in British India, 
by a copy of such proceedings certified by the legal keeper thereof, 
or by a nriutra hock l^urjporting to be published by the authority of 
such boay ; 

l^blic documents of any other class in a foreign country, 
by the original, or by a copy certified by the legal keeper theredf, 
vith a certificate under the seal of a Notair Public, or cu a ^tish 
Consul or dipiomatio agent, that the copy is cfuly certified by the officer 
having the legal ousto^ of the ordinal, and upon proof of riie chaiao- 
ter of the document according to the law ot the foreign oottntry« 
PrmmpHonz a$ to 

79, The Oonrt shall {ureeume every document purMttiiig to be a 
eet^oate, certified copy, or^odier mcomoat 
Which k latr <ieciam to be admisrihle as 
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miAem6 of ttny particular uud wliiiA p^rj^tis to be <kfy edified 
bt iay uileer tu British ludii^ or by aUy 4ffi<$er ip aoy Native State in 
oIliMoe with Ber M«^esty, who is duly autheriaed thereto by the <3b- 
vefiior-Cfetieral in Oottncil, to bo gentdoe t Provided that such doonihont 
is substantially in the form and purports to be enectitod in tiiw tnatmer 
directed by law in that behalf. The Court shall also presume thiUr anV 
oflBcer by Whonl any sdofa document purports to be signed or oertified* 
held, when be signed it^ the official character which he claims in sUch 
paper. 

80; Whenever any document is produced before any Court, pur« 
Pregnmptlon aa to docn- porting to be a record or memorandum of the 
iment prodooed as record of evidence^ or of any part of the evideno^ given 
evidenoe; ^ by a witness in a judicial proceeding or before 

any officer authorized by law to take such evidence,, or to be a state* 
ment or confession by any prisoner or accused person, taken id accordl* 
anoe with law, and purporting to be signed by any Judge or Magistrate, 
or by any suofa officer as aforesaid, the Court shall presume— 

that the document is genuine ; that atiy statements as to the eir* 
cumstanoes under which it was taken, purporting to be made by the 

S verson signing it, are true; and that such evidence, statement, or con* 
ession was duly taken. 

81. the Court shall presume the genuineness of every document 
PresumptioB M to purporting to be^ the London Gazette, or the 
Kottos, lulwipftpors, private Gazette oj^ Lndxa, or the Oovernmeut Oazeite 
Aoto of Parliament, and of any Local Government, or of any polony^ €C* 
other ddonments. pendency, or possession of the Britit^h Crown, 

or to be a newspaper or journal, or to be a copy of a private Act of 
IParliamont printed by the Queen’s Printer, and of every document pur* 
porting to be a document directed by any law to be kept by an/ person, 
such document is kept substantially in the form required by law, and 
is produced from proper custody. 

63L Wfa^n any document is produced before any Court, purpbrting 


meat admi^ie^n gng^ fot* the time being in England or Ireland, would 
withoutproof of teal oraig- be admissible in proof of any particular in any 
Court of Justice in England or Ireland without 
proof of the seal of stamp or signature authentiedting it, or of tlie j*udi* 
cial ^ official ^racter claimed by the person by whom it purports to 
be mgoBi, the Court shall presume that such seal, stamp, of signature 
is geotifne. and that the person signing it held, at the time i^n be 
exiled it, dm jiadieial or official character which be Claims t 

and^ 81 b doctiment shall be admissible for the same purpose for 
whiA it wosdslie admissiUe in England or Ireland. 

88. me Ootrtt Shalt presume that maps of plans purporting to Ik 
Prompaon tm by tiiie authority of Government sk 

dK«^ made, and aij^ aceurate ; but maps ^ plea 
of Qofznmmb. foi* fbe-purposOs of any catiSe mdsi be 


to be a document which, by the law in force 
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JM. The Court shell presume the genuineness oi erery hook pur- 
TMMnptioaMtoeidiee- porting to be printed or paUislied under the 
tioMoflsmmdMportear authority of the Oovemment of nay oountiy, 
Owdstoni. and to contain any of the lam that oountryi 

and of every book purp(Hrtiog to contiun reports of decisionB of tho 
Courts of such country. 

86. The Court sbaQ presume that every document purporting to 

' PMiBBiptionM to powers* w 'U power*of*attorney, and to have been eze- 
of*sttoRie 7 . cuted before, and authenticated 1^ a Notary 

Public, or any Court, Judge, Magistrate, British Consul, or Vice*Oonsui, 
or represeettMive of Her Majesty or of the Government of India, vraa 
80 executed and authenticated. 

88. The Court may presume that any document purporting to be 
Fresnmption ae to oertl* » certified copy of any judicial record of anv 

Bed oopies of foreign jodii* country not forming part of Biet Majesty's 
oU teoorda. dominions is genuine and accurate, if the docu- 

ment purports to bh certified in any manner which is certifi^ by any 
representative of Her Majesty or of the Government of India resident 
in such country to be the manner commonly in use in that country for 
the certification of copies of judicial records. 

87. The Court may presume that any book to which it may refer 
Praeimipiioii as to books, for information on matters of public or general 

toMpt, and oharts. interest, and that any published map or chart, 

the statements of which are relevant facts, and which is produced for its 
inspection, was written and published by the person, and at the rime and 
plpm, by whom or at which it purports to have been written or published. 

" 88. The Court may presume that a message, forwards from a 
^ Fmmnptios as to tole* tmegraph office to the person to whom such 
'graphio massages. message purports to be addressed, comotponds 

with a, message delivered for transmission at the office from which the 
message purports to be sent ; but the Court shall not make any pre- 
sumprion as to the person by whom such message was delivered for 
transmission. 

89. The Court shall presume that every document, called £» and 
pMsamptioa as to dns ^ot produced after notice to produoe, wae 

saaantioi>,a&,ofdaaaamta attested, stamped, and executed in the manner 
not prodiieed. required by law. 

90. Where any document, puiporting or proved to be tlurty years 
Fnsnapdoa as to doom old, is proauoed from any custody which the 

nsDts tWr^ years oM. •Court in the particular case conriden proper, 
the Court may presume Uiat the signature and every other part of such 
document, whi<m purports to be in the handwriting . of any particular 
person, is in that person’s handwriting, and, in the case ni a document 
exeented w attested, that it was duly executed and attested by rite 
pmsons Iw wbw it purports to be executed and attested. 

Jihipumatton.-— ^Documents are said to be in proper custody if rii^ 
are in the place in which, and under the care fi£ tte person with whom, 
they would naturally be ; but no oustody to improper if it to proved to 
.have had a legirimate origin, or if the drenmstanoeB of the parrioolar 
ease are snrii as to render snrii an origm prohahle. 

e*n) nol'rtii .«l«n i JM. 
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lUu^aUoM. 

(a.) A lam been in poBseedon of landed pronerty for a long iime. He produces 
!broin niB onstody deeds relating to the land showing bis titles to it The oostody is 
proper. 

(5.) A produces deeds relating to landed property of which he is the mortgagee* 
The tnortmigor is in possession. The custody is proper. 

(e«) A, a connection of B, produces deeds relating to lands in B^s possession^ 
whi<di were deposited with him oy B for safe custody. The custody is proper. 

OiUPTSB VI.— 0» TH® Exclusion of OaiJt by Docuhbktaby 

Eyidbncb. 

91, When the terms of a contract, or of a grant, or of any. other 
Brideiioe of terms of oon- disposition of property, have been reduced to 
tracts, grants, and other the form of a document, and in all cases in 
dispositions of m^perty which any matter is required by law to be 
dnoed to form of dooumen . ^ document, no evidence 

shall be given in proof of the terms of such contract, grant, or other 
disposition of property, or of such matter, except the document itself, 
or secondary evidence of its contents in cases in which secondary evi- 
dence is admissible under the provisions hereinbefore contained. 

Exception I. — When a public officer is required by law to be 
appointed in writing, and when it is shown that any particular person 
has acted as such officer, the writing by which he is appointed need not 
be proved. 

Exception S . — Wills admitted to probate in British India* may be 
proved by the probate. 

Explanation I. — ^Tbis section applies equally to cases in which the 
contracts, grants, or dispositions of property referred to, are contained 
in one document, and to oases in which they are contained in more 
documents than one. 

Explanation S . — Where there are more originals than one, one 
original only need be proved. 

Explanation S , — ^The statement, in any document whatever, of a 
fact other than the facts referred to in this section, shall not preclude 
the admisdon of oral evidence as to the same fact. 

lUwtrations, 

(s.) If a contract be contained in several letters, all the letters in which it is 
eontraed must be proved. 

(^.) If a is contained in a bill of exchange, the bill of exchange most 

be proved. 

fo.) If a bill of exchange is drawn in a set of three, one only need be proved. 

(A) A contracts, in writing, with B, for the delivery of indigo upon certain 
terma The contract mentions toe fact that B had paid A the price of other indigo 
contracted for verbally on another occasion. 

Oral evidence is olEered that no payment was made for the other indigo. The 
evidehce ts admissible. 

(s.) A gives B a receipt for money paid by B. 

Om evidence is offered of the payment. 

The evidence Inadmissible. 


Sees, y, Act XTHL, 1872. 
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02. WhoD the terms of aaj sueli contract, granti or other dtsposii 
^ tioo of f>roperty> or anf mister roquiied hy laif 
<^fgf 9 ^esik to be reduced to the form of a doeameot^ . Iiavf 

been proved aocord^Og to the last seption^ no evidenoe.of any oral egree^ 
ment or statement shall be adinitted^ as .between the partieatoany aucb 
instrument or their representatives in interost, for the pudpfK^o m con-» 
tradioting, varying, adding to, or snbstraotiag from, its terms : 

Proviso 1 , — Any fact may be proved which would invalidate any 
document, or which wpuld entitle any person to decree Q.r order 
relating thereto ; such as fraud, intimidation, illegality, want of due 
execution, want of capacity in any contracting party, want or failure of 
ooasidemtion, or mistake in fact or law. 

Proviso 2 , — The existence of any separate ora) agreement as to 
ainy matter on which a document is silent, and which is not inooiisistent 
with its terms, may be proved* In considering whether or not this 
proviso applies, the Court shall have regard to the degree of formality 
of the document. 

Proviso S , — The existence of any separate oral agreement, consti* 
tuting a condition precedent to the attaching of any obligation under 
any such contract, grant, or disposition of property, may be proved. 

Proviso — The existence of any distinct subsequent pral agree- 
ment to rescind or modify any such contract, grant, or disposition of 
property, may be proved, except in eases in which such contract, grant, 
or disposition of property is by law required to be in writing, or has 
been registered according to the law in force for the tinie being as to 
the registration of documents. 

Proviso S , — Any usage or custom, by which incidents not ex- 
piiessly mentioned in any contract are usually annexed to contracts of 
that description, may be proved : Provided that the annexing of such 
incident would not be repugnant to, or incon^tent with, the express 
terms of the contract. 

Proviso 6 . — Any fact may be proved which shows in what man- 
ner the language of a document is related to existing facts. 

Illuetratiom, 

(a.) A^lioy of insurance is effected on goods *in ships from Calcatta to 
London.* T\ie goods are shipped in a particular ship which is lost. The fact that 
that particular ship was orally excepted from the policy cannot be proved. 

(&.) A agrees absolutel;)^ in writing to pay Bs. 1,000 on the nrst March 1873. 
The fact tha^ at the same time, an ord agreement was made that the money should 
not be paid till the thirty-first March, cannot be proved. 

(c.) An estate, qalled * the Himpur tea estate,* is sold by a deed whioh oontaine a 
map o£ the property sold. Tlie &ct that land not included in the map had always 
been regarded as part of the estete, and was meant to pass by dped, cannot he 
proved, 

A enters into a written oontraot with B to wofh certain mines, the^ property 
of B, upon ceirtain terms. A was induced to do so by a mlarejureBentatioa of A*s a^ 
to their value. This fact may be proved. 

(«,) A institutes a suit against B for the spe<fifio petfentnanoe of a oontraot, and 
also prays that the contract may be reformed as to one of its provisions, as that 
vision was inserted in it by mistake. A may prove that such a mistake waa.made aa 
would by law entitle him to have the contract refonned. 

(/.) A orders goods of B by a letter in whioh nothii^ is said as to the thne of 
|iayiimnt| and anetptaihe goods on delivery. B sues A for the prioe. A may show 
that the goods were euppli^ on credit lor a term still nnexpired. 
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: * Boiu^bt of A ft tooe for Bs. 5 PQl* B prove the rerbc^ werrentijr*, 
(i*) 4 knifings of 6, ftn4 gives B ft card on whicb is written^* BoontSt, 
Bs. ^uO a month.* A may prove a verbal agreement that these terms were to inolnde 
pftf^al board. 

A hires lodgings of B f or a year, and a regularly stamped agreement^ drawn up 
by an attorney, is made between them, it is wnt on the subject of board. A may 
not prove that board was included in the terms verbally. 

(t.) A applies to B for a debt due to A by sending a receipt for the money. 
B keeps the receipt, and does not send tlie money. In a suit for the amount, A may 
prove this. ' 

(J,) A and B make a oonhact in wnting to take effect upon the happening of n 
certain contingency. The writing is left with B, who sues A upon it. A may show 
the circumstances under which it was delivered. 

93. When the language used in a document ia, on its face» 
Ezoiusion of evideace to ambiguous or defective, evfdence may not be. 
explain or amend ambign. given of facts which would show its meaning 
ons document. gr supply its defects. 

IlluBtratiom. 


(a.) A agrees, in writing, to sell a horse to B for ‘ Bs. 1,000, or Bs. 1,600.* 
Evidence cannot be given to show which price was to be given. 

(6.) A deed contains blanks. Evidence cannot be given of facts which would 
show how they were meant to be filled. 

94. When language used in a document is plain in itself, and 
Exclusion of evidence when it applies accurately to existing facts, 

against application of doon- evidence may not be given to show chat it was 
meat to existing facts. meant to apply to Buch facts. 

Illustration, 

A sells to B, by deed, ^ my estate at Bdirmar containing 100 bigh&s.* A has an 
estate at Rimpur containing 100 bights. Evidence may not be given of the fact 
that the estate meant to be sold was one situated at a different place and of a different 
sisse. 

95. When language used in a document is plain in itself, but is 
Evidanseasto doonment unmeaning in reference to existing facts, evi* 

in uomeaning reference to dence may be given to sbow that it was used 
existiog facts. ^ peculiar sense. 

lUustraiUm. 

A sells to B, by deed, * my house in Calcutta.’ 

A liad no house in Calcutta, but it appears that be had a house at Howrah, of 
which B had been in possession since the execution of the deed. 

These facts may be proved to show that the deed related to the house at Howrah. 

96. When the facts are such that the languagjS used might have 

BTUhnoe m to apply to any one, and could not 

turn of language which can h^ve been meant to apply to more, than one, of 
to one only of several several persons or things, evidence may be 
given of facts which show which of those per- 
sons eg things it was intended to apply to. 

Jllu$tration$. 

, («•) A ag^s to sell to B, for Bs. 1,000. ‘ my white horse.* A has two white 
horses. EviSraoe may be given of facts which show which of them was meant. 

, A wees to accompany B to ^daiibfid. Evideaice n»y be givfsdf facts 
showing whether HaidarthAt in the Dekkhaa or Haidairtbfid in 6mdh was meant. 
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Wwi^wm MB to applloa* 
Uon of 1 angaage to one of 
two oett of fooU, to neither 
of which the whole oorroot* 
Ij eppHee. 


87. Wbeo the language used anplieft jpart- 
ly to one set of existing fiiots, ana partiy to 
another set of existing mts» but the whole of 
it does not apply o<»rrectly to dther, evidence 
may be g^ven to show to which of &e two it 
was meant to apply. 

Ilhuiration. 


A apees to aell to B * my land at X in the ooonpation of Y.* A has land at X, 
but not m the occupation of Y, and he has land in the occupation of T, but it is not. 
at X. Evidence may be given of facts showing which he meant to sell. 

88. Evidence may be given to show the meaning of illegible^ or 
Evidence as to meaning not commonly intelligible characters, of foreign, 
of illegible characters, obsolete, techinical, locsl, and provincial express- 
sions, of abbreviations, and of words used in a peculiar sense. 

Illustration, 


A, a sculptor, agrees to sell to B * all my mods.* A has both models and model' 
ling tools. Evidence may be given to shown which he meant to sell. 


89. Persons who are not parties to a document, or their represent- 
Who may give evidence atives in interest, may give evidence of any 
of agreement varying terms facts tending to show a contemporaneous agree- 
of document. ment varying the terms of the document. 

Illustration, 

A and B make a contract in writing that B shall sell A certain cotton, to be paid 
for on delivery. At the same time they make an oral agreement that three months’! 
credit sliall be given to A. This could not be shown as between A and B, but it 
might l^e shown by C, if it affected his interests. 


100. Nothing in this chapter contained shall be taken to affect 
Saving of provisiona of sny of the provisions of the Indian Succession 
Indian Snooession Act re- Act (X. of 1865) as to the construction of 
lating to wais. 


PART in.— PRODUCTION AND EFFECT OF EVIDENCE. 

Chapteb VII. — Of THB Burden of Proof, ♦ 

101. Whoever desires any Court to give judgment as to any legal 

Burden of proof, liability dependent on the existence of 

facts which be asserts, must prove that those 
facts exist. 

When a person is bound to prove the existence of any fact, it is 
said that the burden of prpctf lies on that person. 

Illugtrations, 

(a.) A desires a Court to ^e judgment tliat B tiiall be punished for a mime 
wbioii A sa^ B has committed. 

A most prove that B has committed the crime. 

(h,) A desires a Court to mve judgment that be is euiRied to certain land in tbS 
posseanon of B, by reason of faots which he asserts, and which B denies, to be true. 
A must prove the existence of those facts. 

102. Tbe burden erf proof in a suit , or proceeding lies on that 
OuwlunubiirdflaBorproof pofBon who wouldf M\ if no evidence ht all 

iiss* were given on either side, * 
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^ llluttratUm. 

(a.) A SQeB B for land of which B is in poBaession, and which| as A asserts^ was 
left to A by the will of C, B’s father. 

If no evidence were ^ven on either side, B would .be entitled to retain his pos*- 

session. . . , • 

Therefore the burden of proof is on A. 

(5) A sues B for money due on a bond. 

The execution of the bond is admitted, but B says that it was obtained by fraud, 
which A denies. 

If no evidence were given on either side, A would succeed, as the bond is not 
disputed, and the fraud is not proved. 

the burden of proof is on B. 

103. The burden of proof as to any particular fact lies on that 
Burden of proof as to person who wisnes the Court to believe in its 
particular fact. existence, unless it is provided by any law that 

the proof of that fact shall lie on any particular person. 

Illustration: 

A prosecutes B for theft, and wishes the Court to believe that B admitted the 
theft to C. A must prove the admission. 

B wishes the Coui-t to believe that, at the time in question, he was elsewhere. 
He must prove it. 

101. Tlie burden of proving any fact necessary to be proved in 
Burden of proving fact order to enable any person to give evidence of 
to be prov^ to make evi- any other fact is on the person who wishes to 
denoo admissible. give such evidence. 

IllvstTations. 

(a.) A wishes to prove a dying declaration by B. A must prove B’s death. 

(b,) A wishes to prove, by secondary evidence, the contents of a lost document. 

A must prove that the document has been lost. 


105. When a person is accused of any offence, the burden of prov- 
Burden of proving that iog the existence of circumstances bringii^ the 
case of aooused comes with- case within auy of the general exceptions in the 
in exceptions. Indian Penal Code, or within any special excep- 

tion or proviso contained in any other part of the same Code, or in any 
law defining the offence, is upon him, and the Court shall presume the 
absence of such circumstances. 

Blustrationa, 


(a.) A, accused of murder, alleges that, by reason of unsonndness of mind, he did 
not Imow tne nature of the act. 

The burden of proof is on A. 

(6.) A, aooused of mnrder, alleges that, by grave and sudden provocation, be 
was deprived of the power of self-control. 

The burden of proof is on A, 

(c.) Section three hundred and twenty>five of the Indian Penal Code provides 
that whoever, except in the case provided for by section three hundred and thirty-five, 
voluntanly causes grievous hurt, shall be subject to certaiu punishments. 

A is charged with voluntmily causing grievous hurt under section three hundred 
and twenty-five. 

The burden of proving the ciroumstanees bringing the case under section three 
hundred and thirty-five lies on A. 


Burden of 

irithin 




106. Wbea aay fact is eapf^iiall; adthia 
the knowledge of any person, the btuSfn of 
proving that fact is upon him. 





imn. 




(a.) Wb^n a person does an aet vnth some intention other than that which the 
character and circumstances of the act suggest, the burden of proving intention 
is upon him. 

(b.) A is charged with travelling on a railway without a ticket* The bardcm d£ 
proving that he had a ticket is on him. 

Burf«n of p~*iog death 107. When the qaertion ie whether • 
Of person koown to have n^an IS ailve or dead, and it is showti that he 
been alive within thirty was alive within thirty years, the btirden of 
proving that he is dead is on the person who 
affirms it ■ ^ 


108* Provided that when* the question is whether a man is alive 
Barden of proving that or dead, and it is proved that he has not been 
person is alive who has heard of for Seven years by those who would 
^***^*^*^^^ ^^*^**^^” naturally have heard jof him if he bad been 
alive, the burden of proving that he is alive is 
shifted to* the person who affirms it. 

109. When the question is whether persons are partners, landlord 
Bnrden of proof as to tenant, or principal and agent, and it has 
relationship in the oases of been shown that they have been acting as such, 
partners, landlord and ten- the burden of proving that they do not stand, 
aat^ principal and agent. qj Ceased to Stand, to each other in those 
relationships respectively, is on the person who affirms it. 


110. When the question is whether any person is owner of any- 
Barden of proof as to thing of which he is showu to be in possession, 

dwnorshlp. the burden of proving that he is not the owner 

is on the person who affirms that he is not the owner. 

111. Where there is a question as to the good fiiith of a transac- 
tion between parties, one of whom stands to 
the other in a position of active confidence, the 
burden of proving the good faith of the transac- 
tion is on the party who is in a position of 
active confidence. 


Proof of good faith in 
trancaotiona where one 
par^ia in relatioii of aoMve 
aoDfidenott. 




(a.) The good faith of a sale by a client to an attorney ie in qneetidn la a enit 
brought by the client The burden of proving the good iaith of, the tnmeaction 
ie on the attorney. 

(&.) The gcM faith of a sale by a eoa juet come of age to a father ie in question 
in a suit brought by the eon. The burden of proving the good faith of the transa^ 
tion is on the father. 

112. The act (hat any person was born daring the contlnaanCe of 
Birtk anrlug m.nl.gn marine between bis mother sad any 

a 1.^’ man, or within two hundred and ^rtty days 
»M 7 . after its dissolution, the mother HKitui^g tm* 

married, shall be oondiistve proof that be is the legiUmater smt m that 
man, unless it can be shown that the parties to the marriage had no 
aoeess to each oriier at any time when be could base been begotten. 


• 8NaO,aotXVUI.,im. 
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nil A notification in tbe Gazette of India that aby portion of 
^roof of ^ion of tern. British territory has been ceded to any Native 
toiy. State, Prince, of Euler, ♦ abali be conclusive 

proof that a valid cession of such territory took place at the date men- 
tioned in such notification. 

114. The Court may presume the existence of any fact which it 
CooH may presume exist- thinks likely to have happened, regard being 
enoe of certain facts. had to the common course of natural events, 

human conduct, and public and private business, in their relation to 
the liicts of the particular case. 

Illuatrations, 

The Court may presume — 

(a.) That a man wlio is in poMession of stolen goods soon after the theft is 
either the th^ef or has received the goods knowing them to be stolen, unless ho can 
account for his possession ; 

(&.) That an accomplice is unworthy of credit, unless he is corroborated in 
material particulars ; 

(c.) That a bill of exchange, accepted or endorsed, was accepted or endorsed 
for good consideration ; 

(d.) That a thing or state of things which has been shown to be in existence 
within a period shorter than that within which such things or state of things usually 
cease to exis^ is still in existence ; 

(s.) That judicial and ofBcial acts have been regularly performed ; 

(/. y That the common course of business has been followed in particular ; 
(^.) That evidence which could be and is not produced would, if produced, bo 
unfavourable to the person who withholds it ; 

(h,) That if a man refuses to answ’er a question which ho is not compelled to 
answer by law, the answer, if given, would be unfavourable to him ; 

(f.) That when a document creating an obligation is in the hands of the obligor, 
the obligation has been discharged. 

But the Court shall also have regard to such facts as the following, in consider- 
ing whether such maxims do or do not apply to the particular case before it : — 

As to illustration (a ) — A shop-keeper has in his till a marked rupee soon after it 
was stolen, and cannot account for its possession specifically, but is continually 
receiving rupees in the coarse of his business : 

As to illustration (6) — ^A, a person of the highest character, is tried for causing 
a mdn^s death by an act of negligence in arranging certain machinery. B, a person 
of equally good character, who also took part in the arrangement, describes precisely 
what was done, and admits and explains the common careTessness of A and himself : 

As to iUustration (6) — A crime is committed hy several persons. A, B, and G, 
three of the criminals, are captured on the spot, and kept apart from each other. 
Each ipves an account of the crime implicating D, and the accounts coiTOborate each 
other in such a manner as to render previous concert highly impro]t>able. 

As to illustration (c) — ^A, the drawer of a bill of exchange, was a man of busi- 
ness. B, the acceptor, was a young and ignorant person, completely under A’s in- 
fluence : 

As to illustration (d)— It is proved that a river ran in a certain course five years 
ago, but it is known that there have been floods since tliat time which migiit change 
its couri^ ; 

A» to illustration (e ) — ^A judicial act, the regularity of which is in question, waa 
performed under exceptional circumstanoes : > 

As to illustration (/) — ^The question is whether a letter was received. It is 
shown to have been posted, but the usual course of the post was interrupted by 
diarturbaitoes' ; 

As to illustration (p) — ^A man refuses to produce a document which bear 

on a contrimt of smdl importance on which he^is sued, but which mighti also injure 
,the feelings and reputation of his family : 


* See, for example, Gcbzette of India, 4th January 1S78, p. 2. 
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Am ta (*)— A mini tefiMM to Mower • queetto whkh he'fc not 

Mllad bv lew to M*wcr, but the noewer to it miriit omm Iom to him m Better# 

' with the meiter in relation to which it I# edwd : . ^ , 

Ae to illoetwtion (0— A bond ta in poesewion of the obligor, b«t the oiream- 
of the oaoe are mch that he way have etolea U. 


Ohaptkb VUL— EsiOTPtt. 

110. When one person has, by his dechuratitm, set, or omission, 
CaimwMi * intentionally caused or permitted anotherpersou 

xatopiiei. believe a thing to be true, and to ao^pon 


»acyp] 

such belief, neither he nor his representative shall be allowed, m any 
suit or proceeding between himself and such person or his representa- 
tive, to <Mny the truth of that thing. 

niuitrtUum, 

A intie^ntionttlly and fiiUiely loada B to believe that certain land bol<mgs to Ap 
and iwsreby induce* B to buy and pay for it. , ^ , .a # 

The land afterward* liecome* the property of A, and A aeeka to set aaid© the 
sate on the ground thati at the tiuio of t!ie scde, ho bad no title. He most not be 
allowed to prove hi* want of title. 

116. No tenant of immoveable property, or person claiming through 

Bstoppel of tenant ; tenant, sliall, during the continuance of 

the tenancy, bo permitt^ to deny that the 
landlord of such tenant had, at the beginning of the tenancy, a title 
to such immoveable property ; and no person who ^me upon any im* 
and of lioenaee of penon moveable property by the license ct the person 
In possMslon. io passession thereof, shall be permitted to denv 

that such person bad a title to such possession at the time when such 
license was given. 

117. No acceptor of a bill of exchange shall be permitted to deny 

Bstoppel of aooeptor of drawer hm authority to draw such bill 

hill of asohnngn^ bailf»s, or or to endorse it ; nor shall any bailee or licensee 
*^®*“**** ^ be permitted to deny that his bailor or licensor 

had, at the time when the bailment or license commenced, authority to 
make such bailment or grant such license. 

ExplanaHon 1, — l^e acceptor of a bill of exchange may deny 
that the bill was really drawn by the person by whom it purports to 
have been drawn. 

foiptonafion. i?. — If a bailee delivers the goods bailed to a person 
other than the bailor, ho may prove that such person bad a right to 
them aa against the bailor. 


Chaftbb IX.— Or Witni8Si». 

118. All persons shall be competent to testify, unless the Court 
Who awy tastily. considers that they are prevented from under- 

standiug the questions put to them, or from 
giving rational answers to those questions, by tender years, extreme old 
age, disease, whether of body or mind, or any other cause of the same 
kind. 

lunatic is not incompetent to testify, unless be is 
prevent^ by his lunacy from understanding the questions put to bins 
and giving rational answers to them. 
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UA A nit&aai who id uaabld to spetA may his evidenoo iB 
any other maooer in which he cu make it 
^ intcUigibte, as by writing or hy ingns ; but such 
wiitjog must be written and the signs made in open Oonrt Evidence 
so given|ihall be deemed to be oral evidence. 


120. In all dvil proceedings the parties to the suit^ and the has* 
Fartiat to oiTil a&d ^Aud or wife of any party to the suit, shall be 
tbeir wiTM or hnataada. competent witnesses. In criminal proceedings 

person, the husband or wife of sa% 
trm, person, respectively, shall be a competent wit- 

^ ness. 


ISl. No Judge or Magistrate shall, except upon the special order 
JiiSgoi sad Magistratoa. of some Court to which he is subordinate, be 
compelled to answer any questions as to bis 
own conduct in Coart as such J udge or Magistrate, or as to anything 
which came to his knowledge in Court as such Judge or Magistrate ; but 
he may be examined as to other matters which occurred iu his presence 
whilst he was so acting. 

I llu$traiion$» 


(a.) A, 00 hU trial before the Court of Sc« 8 ion, says that a depoaition wa« im- 
properljjT taken by B, the Magintrute. B cannot bo couipoDetl to anawer questions 
as U) this, except upon the special order of a 8U|»en()r Court. 

(&.) A is accused before the Court of Session of having given false evidence 
before B, a Magistrate. B cannot be asked what A said, except upon the special 
order of the superior Court. 

(c.) A is accused before the Court of Session of attempting to murder a police- 
officer whilst on bis trial before B, a Sessions Judge. B may bo examined as to 
what occurred.. 


122. No person who is or has boon inarriod sliall bo compelled to 
eommnnioatious daring disclose any communication made to him during 

marriage. marriage by any person to whom he is or has 

been married ; nor shall he bo permitted to disclose any such communi- 
cation, unless the person who made it, or his represent itivo in interest, 
consents, except in suits between married per.son.s, or proceedings in 
which one married person is prosecuted for any crime committed against 
the other, 

123, No one shall be permitted to give any evidence derived from 
Bvidenoa'M to affairs of unpubiishod official records relating to any 

Btato. * affairs of State, except with the permission of 

the officer at the head of the department concerned, who shall give or 
withhold such permission as he thinks fit. 


124. No public officer shall be compelled to disclose communica- . 
Offioisl <s)mi»nnioi|ktiQna. lions made to him in official confidence, when 

he considers that the public interests would 
suffer by the disclosure. 

125. No Magistrate or police-officer slmll be compelled to say 
Informsliott as to com* whence he got any iaforroation as to the coin- 

mMonof offenses. mission of any offence. 

126. No barrister, attorney, pleader, or vakil, shall, at any time, bo 
Frofsssioiisl oosunntilon* permitted unies'i; with his client’s express oon- 

tiotts. gent, to disclose any communication made to 



25 t (IWi. 

liim io ijte ooarie aoxl for the purpose of bU ei^plcgr^eut ^ ea<^ bar- 
rjsterf pleader^ attomevi or vakil, by or on pehalf of his client, or to st^t^ 
the contents or condition of any document with wJiiich he has become 
acquainted ip the course and for the purpcm of bis pro&asmpat employ-* 
meat, or to disclose any advice given by him to his dieut in the couise 
and for the purpose of such employment : 

Provided that nothing in this section shall protect from discl^ure — 

(1) Any such oommunicatiou made in furtherance of any illegal^ 
purpose ; 

(2) Any fact observed by any barrister, pleader, attorney, or vakil, 
in the course of his employment as such, showing that any crithe or 
fraud has been committed since the commencement of his employment. 

It is immaterial whether the attention of such barrister, pleader,* 
attorney, or vakil was or was not directed to such fact by or on behalf 
of his client 

Expldnatian . — The obligation stated in this section continues after 
the employment has ceased. 

JlluMtraiions, 

(a.) A, a cliont, sayi to B, an attorney, * I have committed forgery, and I wieb 
yon to defend me.* 

As the defence of a man known to be guilty ie not a criminal purpose, this com- 
munication is protected from diHcloMure. 

(6.) A, a client, says to B, an attorney, * I wish to obtain possession of proj>erty 
by the tise of a forged deed, on which I reijttest you to sue.* 

This communication, being made in funhemneo of a criminal purpose, is not pro- 
tected! from diseloKiire. 

(f.) A, being chargcwl with embezzlement, retains B, an attorney, to defend him. 
In tlie course of the pro<wlings^ B observes that an entry has Iwen made in A’s 
accountdmok, churgiug A with the sum said to have been embezzled, which entry was 
not in the book at Uk* cominencomcnt of his cmploymeiit. 

This being a fact observed by B in th»‘ cHmrse of his employment, showing that a 
fraud has been committed since the commouccmcut of the proceedings, it is not pro- 
tected from disclosure. 

127. The provisions of section 126 shall apply to interpreters, and 
Seotion liso to apply to the clerks or servants of barristers, pleaders, 

Interpreters, Ao, atttorneys, and vakils. 

128. If any party to a suit gives evidence therein at his own 
Friviim not waived by instance or otherwise, he shall uot bo deemed 

vblttttteertng evidoooe. to have consented thereby to such disclosure tpi 
IS mentiofied in soctiou 12G ; and if any party to a suit or proceeding 
calls any such barristor, pleailor,* attorney, or vakil as a witness, he 
shall be deemed to have consented to such disclosure only if he ques- 
tions such barrister, attorney or vakil on matters which, but for such 
question, be would not be at liberty to disclose, 

128. No one shall be compelled to disclose to the Oourt any oon- 
Ooafideniial oommuniea* fidenttal communication which has taken place 
tioQs with legal advkere, between him and bis legal professional adviser, 
iiiileiw he offers himself as a witness, iu which case he may be compelled 
to disclose any such communications as may appear to the Court 
necessary to be known in order to explain any evidence which he has 
given, but no ethers. 


• See a 10, Aot XVIU., 1871. 
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180. Ko «itBen who it not » P<urty • >*>it shall he compelled to 
VraaooUoii of titie-aMds prodttoe liis tiU«*deed8 to My property^ or My 
ofvtUoAMiiofe* docameiit in virtoe of which he holds any pro* 

S aa pbdgee or mortgagece or My documeotihe productioiiof wUoh 
t tend to criminate him, unless he has agreed in writing to pioduca 
them with the person seeking the production of such deeds, or some 
persop through whom he claitna 


181, No one shall be compelled to produce documents in bis 
Production of dooamoats pos^ssion which any Other person would 
whtok ^mother pemon, entitled to refuse to produce if they were in 

possession, unless such last-mentioned 
^ * person consents to their production. 

132. A witness shall not be excused from answering any question 
WitnoM not exoosed from as to any matter relevant to the matter in issue 
annweriag on ground that in any suit or in any civil or criminal proceed- 
atuwer willonmiaate. upon the ground that the answer to such 

question will criminate, or may tend, directly or indirectly, to criminate 
such witness, or that it will expose, or tend, directly or indirectly, to 
expose, such witness to a penalty or forfeiture of any kind : 

Provided that no such answer, which a witness shall be compelled 
Proviso. shall subject him to any arrest or pro- 

secution, or be proved against him in any cri- 
minal proceeding, except a prosecution for giving false evidence by such 
answer. 


133. An accomplice shall be a competent witness against an 
Aoootoplioe. accused person ; and a conviction is not illegal 

merely because it proceeds upon the uncorro- 
borated testimony of an accomplice. 

Number of witnogsoB. No particular number of witnesses 

shall in any case be required for the proof 
of any fact. 


Chapteb X — Or the Examlination op Witnesses. 

135. The order in which witnesses are produced and examined 
Order of produotion and ^ball be regulated by the law and practice for 
examination of wituessoB. the time being relating to civil and criminal 
procedure respectively, and, in the abseuco of any such law, by the 
.dl^retiou of the Court, 

iSb. When either party proposes to give evidence of any fact, the 
to dedde aa to ad- J itdge may ask the party proposing to give the 
miBctbilitj of evidanoa. evidence in what manner the alleged fact, if 

E roved, would be relevant; and the Judge shall admit the evidence, if 
e. thinks that the fact, if proved, would be relevant, and not otherwise. 
If the faot proposed to be proved is one of which evidence is 
admissible only upon proof of some other fact, such last- mentioned fact 
must be proved before evidence is given g( the fact first mentioned, 
unless the party undertakes to give proof of such fact, and the Court is 
satisfied with such undertaking. 
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If t1i« tOentier of oae Meged feet depeo* ^ “Sw SSS 

e^noe^ the firet fiwt to be given before the ee^ fort is P*w~' " 
evid«i«e to be givwi of the second foot befwre evidence m giv«i 

«ftliefintfoot joustrancn,. 

(a.) It if wopoied to |>foT« s •tatemeot about a raloTaat fact bj a perton alleged 
io be dead, wbiob etataeient ia releraijt un^r eeotion thitty^wo. 

fli* fact that the peraoD le dead must be proved the person proposing to prove 


till eUtement, before evince if given of the atatament . . 

(ir.) It li propoeed to prove, by a copy, the contents of a doomnent said to be 

The fact that the original is lost most be proved by the person propoeing to "pro- 

dnoe tbe copy, before ibe copy U produced. .... * . i i 

(c.) A is accused of reoeiring stolen property knowing it to have been stolen. 

It is profKMied to prove tiiat he denied the poseeBsion of the property. 

The relevancy of the denial depends on the identity of the property. The Conrt 
may, in its dfscretiofi, either require the property to the identified before tbe denial 
of the poseessfott is proved, or permit the denial of tbe posseesion to be proved be- 
fore the property is identified. 

(rf.) It is proposed to prove a fact (A) which is said to have been the canse or 
effect of a fact in issue. There are several interinediate facts (B, C, and D) which 
must he shown to exist before the fact (A) can be regarded aa the canse or effect of 
the fact in issue. The Court may either fiermit A to bo proved before B, 0 or D is 
proved, or may require proof of li, €, and D before permitting proof of A. 

137. The examiDatiori of a witness by 
the party who calls him shall be called hiS; 
examiuation-iti-chief. 

The examination of a witness by tbe 
adverse party shall bo called his crosa-examiua-. 
tion. 

The examination of a witness, subsequent to the croRS-examination, 
by the party who called him, shall be called his 
reooxarairiation. 

138. Witnesses shall be first examined- 
in-chtef, then (if the adverse party so desires) 
cross-examined, then (if tbe party calling him 
so desires) re-examined. ^ 

The examination and cross-examination must relate to relevant 
facts, but the cross-examination need not be C4>ufined to the facts to 
which the witness testified on his examination-in-chief. 

Tbe re-examination shall be directed to the explanation of matters 
referred to in cross-examination ; and if new matter is, by (lermission 
of tbe Court, introduced in re-examination, the adverse party may' 
further cross-examine upon that matter. 

1304 A person summoned io produce a document does not be- 
OrQi»«wimtiiettcm of per- ^ome a Witness by the mere fact that he pro- 
duces it, and cannot be cross-examined unless' 
and until he is called as a witness. 

140. Witnesses to character may be cross- 
examined and re-examined. 

141. Any question suggesting the answer which the person putting 
it wishes or expects to receive, is called a lead-'^ 
iitg question. 


XixamioaUun-in-chief. 


OfOit-axamiiiAtiofi. 


Be examination. 

Order of examitiatione. 
Btreotioo of ro.exaa}ina 
tion. 


no«i mdied to produoe a <io- 


Wit a eiee e to <Siar«oier. 


Leading queetioiia 



trmwom 
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14S. Xieadiiig qocatioiis must if objectail lo hf ibe ftdtnmie 
wi^tiMqr aoti bo P^7« be aaked ia eu examiiiatioa*bEk*dbief« er 
in ft re-exftmiaatioQ, except witb tim penuieeieii 
of the Court. 

The Court ehi^l permit ieadiQ|r questioue as to mattem^ which are 
introductory or undiluted, or which bave» iu its opiuioii, been f^ready 
eufficieatly proved, % 

Wh* tw b. -kad. ““y •» y 

wf aon mj mj no mkoo. crOSS^examiDatlOU, 

144L Aoj wituess may be adked, whilst under examinatiou, wbe« 
Sirtdoooo at to matteni ia ther any contract, grant, or other disposition of 
writiag. property, as to which he is giving evidence, was 

not contained in a document, and if he says that it was, or if be is about 
to make ^y statement as to the contents of any document, which, in 
the opinion of the Court, ought to be produced, the adverse party may 
object ^ such evidence being given until such document is produced, 
or until facts have been proved which entitle the party who called the 
wituess to give secondary evidence of it. 

Explanation , — A witness may give oral evidence of statements 
made by other persons about the contents of documents if such state- 
ments are iu themselves relevant facts. 

Illustration, 

The quesiton is whether A assaalted B. 

0 depones that he heard A say to D, * B wrote a letter aeoasing me of theft, and 
I will be revenged on him.* This statement is relevant, as showing As motive for 
the assault, and evidence may be given of it, though no other evidence is given about 
the letter. 

145. A witness may be cross-examined as to previous statements 
OroM-examination ae to J^^de by him in writing, or reduced into writ- 

prevtoos statements in writ, ing, and relevant to matters in question, with- 
out such writing being shown to him, or being 
proved ; but if it is intended to contradict him by the writing, his atten- 
tion must, before the writing can be proved, be called to those parts of 
it which are to be used for the purpose of contradicting him, 

146. When a witness is cross-examined, he may, in addition to the 
QaeattonaUwfuHaeroia. questions hereinbefore referred to, be asked 

examioatioo. any questions which tend — 

(1) to test his veracity ; 

(2) to discover who he is, and what is his position in life, or 

(3) to shake his credit, by injuring bis character, although the 
answer to such questions might tend directly or indirectly to criminate 
him, or might expose or tend directly or indirectly to expose him to a 
pen^ty or forfeiture. 

147. If any such question relates to a matter relevant to the suit 
When witnaas to be com- ot proceeding, the provisioDB of section 132 

^led to aaewer. shall apply thereto. 

148. If any such question relates to a matter not relevant to the 
suit or proceeding, except in so far as it affects 
the credit of the witness by injuring bis charac- 
ter, the Court shall decide whether or not the 
wituess shall be compelled to answer it, end 


Court to deeide whon 
quMtiOfi i^t be asked, aud 
vr^witaees oompeU^ to 
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may, if it thiuks fit, warn the witoeas that he is oot oUigedl to answer 
it In exefeisiB^ its disoretion, the Oourt shall have regaiU to the fol* 
lowing ccmsfderationfi 

(1,) Such questions are proper if they are of such a nature that 
the truth of the imputation conveyed by them would seriously afiect 
the opinion of the Court as to the credibility of the witness on the 
matter to which he testifies : 

(2.) Such questions are improper if the imputation which they 
convey relates to matters so remote in time, or of such a character, that 
the truth of the imputation would not affect, or would afiPect in a slight 
degree, the opinion of the Court as to the credibility of the witness on 
the matter to which he testifies : 

(S.) Such questions are improper if there is a great disproportion 
between the importance of the imputation made against the witness's 
character and the importance of his evidence : 

(4.) The Court may, if it sees fit, draw, from the witness’s refusal 
to answer, the inference that the answer,4f given, would be unfavour* 
able. 

149 . No such question as is referred to in section 148 ought to bo 
QtiMiUoa not to be Mked u^^ked, unless the person asking it has reason- 

witboutreaeuuabiogn)QiiiU. able grounds for thinking that the imputation 
which it conveys is welhfuuuded. 

lUuiirationi, 

(<i.) A barrister in iuHtructcd by an attorney or vakil that an important witness is 
a daktiU. Tliss is a rtMtaonable ground for asking the witness whether he is a dakdit. 

(6,) A pleader is iiifurnied by a |icrson in Court that an important witness is a 
dakiit. The infuniiant, on being questioned by the plcmier, gives satisfactory 
reasons for hts statement. This is a reasonable ground lor asking tlic witness 
whetlier he is a dukdit. 

(c.) A witness, of whom nothing whatever h known, is asked at random whether 
ho is a dakdit. There are here no reasonable grounds fur the question. 

(d.) A witness, of whom nothing whatever is known, being questioned as to 
his mode of life and means of living, gives unsatisfactory answers. This may be 
a reasonable ground for asking him if he is a dakAit. 

150. If the Court is of opinion that any such question was asked 
Pitioadam of Court in case without reasonable grounds, it may, if it was 

of question being asked asked by any barrister, pleailer, vakil, or attor- 
witbooi reasonable grounds, report the circumstances of the case to the 

High Court or other authority to which such banister, pleader, vakil, 
or atUrruey is subject iu the exerem of bis profession. 

ISL The Oourt may forbid any questions or inquiries which it 
Indoosni and mndalous regards as indecent or scandalous, although 
qiMNitiotta. such questions or inquiries may have some 

bearing on the questions before the Court, unless they relate to facts in 
issue, or to matters necessary to be known iu order to determine 
' whether or not the facts in issue existed. 

IBS. The Court shall forbid any question which appears to it to 
OsMtiont iatsuMl to in* he intended to insult or annoy, or which, though 
sna or anmuf . proper in itself, appears to the Court needlessly 

offensive in form. 
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^ 18S. yfhm a witnm has bean asked, and has aoswei^, mav <}aes» 

of «?id6iio6 to tioa which is relevant to the iac^ninr omjr la so 
oontradioi mwaro.to qnos* far SB it teuds to shake his credit by iiyartng 
tktti tootang Toraoitjr. jjjg character, BO evidchoe shall be given to 
contradict him ; but if he answers &isely, he may afterwards be charged 
with giving false evidence. 

S^eeption L — If a witness ts asked whether^ he has been previ-^ 
ously convicted of any crime, and denies it, evidence may be given of 
his previous conviction, ^ ^ ^ 

Exception 2 . — If a witness is asked any question tending to im- 
peach his impartiality, and answers it by denying the facts suggested, 
he may be contradicted, 

lUuMimtionB, 

A claim against an underwriter is resisled on the ground of fraud. 

The claimant is asked whether, in a former traoBactioo, ho had not made a frau* 
dttlent claim. He denies it. 

Evidence is offered to show that he did make such a claim. 

The evidence is inadmissible. 

(6.) A witness is asked whether he was not dismissed from a situation for dis- 
honesty. He denies it. 

Evidence is offered to show tliat he was dismissed fur dishonesty. 

The evidence is not admissible. 

(c,) A affirms that on a certain day he saw B at Lahore. ^ ^ ,, 

A is asked whether he himself was not on that day at Calcutta. He denies it. 

Evidence is offered to show that A wan on that day at Oulcutia. 

The evidence is admissible, not as contradicting A on a fact which affects his 
credit, but as contradicting the alleged fact that B was seen on the day in ciuestion 
in Lahore. 

In each of these cases the witness might, if his denial was false, bo charged 
with giving false evidence. 

(«.) A is asked whether his family has not had a blood-feud witli the family of 
B against whom he gives evidence. 

He denies it. Be may be contradicted on the ground Utat the question tends 
to impeach his impartiality. 

154. The Court may, in its discretion, permit the pei^n who calls 
Question by party to his ^ witness to put any queations.to him which 
own witness. might be put in cross-enamination by the 

adverse party. 

156. The credit of a witness may be impeached in the following 
ways by the adverse party, or, with the consent 
of the Court, by the party who calls him : — 
(1.) By the evidence of persons who testify that they, from their 
knowledge of the witness, believe him to be unworthy of credit ; 

(2.) By proof tliat the witness has been bribed, or has accepted* 
the offer of a bribe, or has received any other corrupt inducement to 
give bis evidence ; 

(3,) By proof of former statements inconsistent with any part of 
bu evidence which is liable to be contradicted ; 

. (4.) When a mao is prosecuted for rape or an attempt to ravish, it 
Aiay ne shown that the prosecutrix was of generally immoral character; 

Expla/thation , — A witness declaring another witness to be unworthy 
’^'credit may not, upon his examination^in chief, give reasons for his 


InpMobing credit of wit* 


Sm •. 11, Act XVm., 18ZA. 
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wtaaacM, 


iim%. 

^ » t * k- Im hM reasons to CK>ss-e»i»tBotioB, aod tho 

oaoolS eooti^i^, though, if th^waliase. 
be nay aft«n*mrds be dtarged with g»wng evideueo. 

IlluitraUmiM, 


M A toM B for iho priee af |;oo^s sold and delivarad to B. 

C taji that he delieerM the go^i to B. ... 

BriMoe ii offered to ahow that, on a preriooa oooaaioa, he aud that ha had aol 
dilirered the goods to B. 

The eridenee ia admiaiihla 

(h,) A >« indieted lor the murder of B. 

C aaj a that B, when dying, declared that A had given B the wound of whfeh ho 

died* 


Evldeooe la offered to abow that* on a prerioiia ocoaaion, C eaid that the wound 
waa not given hy A or m hia preeenoe* 

The ertdenoe is admiaaible. 


106. When a witness whom it is intended to corroborate gives 
Qneationa teodtog to oor- evidence of any relevant fact, he may be ques- 
roborato eridenoe of raU- tioned as to any other circumstances which he 
Irani Ihot, admiaaible. observed at or near to the time or place al 

which such relevant fact occurred, if the Court is of opinion tltat such 
eiroumstances, if proved, would corroborate the teatimony of the wit- 
lieaa ha to the relevant fact which he testifies. 


aa ita aaa may be proved to 
eorroborato later teatimcmy 
•a to aama fact. 


A, an aooomplioe, gives an aoeonnt of a robbery in which he took part He de« 
fOribaa vartons itictdeote onoonnected with the robbery which occurred on hia way to 
and from the place where it waa committed. 

Independent evidenee of theeo facts may be given in order to corroborate hia evt 
dance aa to the robbery itself. 

107. In order to corroborate 'the testimony of a witness^ any for- 

Formar etatemewta of Statement made by such witnes.a relating 

to the same fact, at or about the time when 
the fact took place, or before any authority 
legally competent to iuvestigate the fact, may 
be proved. 

108. Whenever any statement, relevant under section 32 or 83 
What mattora may ba “ proved, all matters may be proved, either in 

provad in oomiccrtlon with order to contradict or to corroborate it, or in 
|wc^ ah^moni ^levant order to impeach or confirm the cretlit of the 
ui.aw.Mioi.SS.rM. person by whom it wm made, which might 

liave been proved if that person had been called as a witness, and had 
denied upon cross-examination the truth of the mutter suggested. 

109. A witness may, while under examination, refresh hia mamoij 

BeAwahiiig memory. referring to any writing made by himself i| 

the time of the transaction concerning wbioh 
lie ia Queeiiotied, Of so soon idierwarda that the Court eonsidete u likelf 
that tne transaction was at that time fresh in his memory. 

The witness mav also refer to any such writing made bv atav otbsf 
parsan^ and read by tne witness within the time ateresaid^ u imm km 
fead it he knew it to be carreok 
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4 wiiaeM my refreA mmnorv by rehrma io my 
HHiMM ttiaj ttm dacameat, ka may* with me pemkmn ef the 
eaff <of ioommt w itfirwrii Court, refer to a copy each dwmmmt:. 
m»mnry. Provided' the Court be satiftiied that there ie 

eaffieieot mwon for the aon^production of the orifftoal. 

An expert may refresh hts memory by rd^renoe to profemonal 
treatises 

160. A witoees may also testify to facts mentioned in any such 
TMtimcmy to foots suted document as in mentioned in section 159. al^* 
fa doeamoot aumtioaod ia though he has no specific recollection of the 
facts themselves, if he is sure that the facta 
were correctly recorded in the document. 

lUusiraifOfi, 


A hook'koof^r msv testify to facts recorded by bifn in books regularly kept ia 
the course of business, if he knows that the books were oorrectlj kept, dtbougo hs 
hM foi^otteii the particular transactions entered. 

161. Any writing referred to under the provisions of the two last 
higbfc of adverse party as preceding sections must be produced and shown 

to writing used to rsfresb to the adverse party, if he requires it ; such 
aiemory. party may, if he pleases, cross-examine the 

witiicss thereupon. 

162. A witness summoned to produce a document sha]!, if it is 
rroJnottenof a.onm««u, >" *>»? posHefflion or power, bring it to Court, 

notwithstanding any objection which there may 
be to its production or to its admissibility. The validity of any such 
objection shall he decided on by the Court. 

The Court, if it sees fit, may inspect the document, unless it refers 
to matteis of State, or take other evidence to enable it to determine on 
its adinissihiiity. 

If for such a purpose it is necessary to cause any document to be 
m 1 *• trauslated, the Court may. if it thinks fit, direct 

Translation of documenui. ^ , .{* . . \ 

the translator to keep the contents secret, un« 
leas the document is to be given in evidence; and if the interpreter 
disobeys such direction, he shall be held to have committed an offence 
under section 106 of the Indian Penal Code. 

163 When a party calls fur a document wlii :h he has given the 
OW.g. - e.ide.oe. of otl.er party notice to produce and such docu- 
dooauMot oidlod for ud ment is produced and inspected by the party 
prodooed on notice. calling fur its production, he is bouud to give it. 

as evidence, if the party producing it requires him to do so. 

164. When a party refuses to produce a document which he has 
• U«ng. » eridonoo, of do. h«id notice to produce, lie cannot aftemards use 
oamen^prodnctionofwbioh the document as evidence, without the consent 
wtm on notioe. of the other party, or the order of the Court, 

JUuslralion, 


A caet B on an agrwsment, and gives B notioe to prodnoe it. At tbe trial, A 
celU for the doenment. and B refttien to produce it A gives ^odaiy evidence o/ 
ite eottieitta. B eeeke to produce the docuinent lUelf to contradict tbe secondary evi* 
denee givan by A« <»r in order to abow that the agreomeut is not stamped. He oaaiiet 
4eao. 
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106 The Jtttige may, in order to discover, or to 
power to pot of »lev»nt faots, wk M 

or order produo* pleases, in anj fomi, at any tii 
ness, or of the ^ties, about at ^ 
or irrelevant ; and may order the production of any document or thing : 
and neither parties, nor their agents, shall be entitled to make any 
objection to any such questiou or order, nor, without the leaye of the 
Court, to oross-eaamiue any witness upon any answer given in reply to 
any such question : 

Provided that the judgment must be baaed upon facts declared by 
this Act to be relevant, and duly proved ; 

Provided also that this section shall not authorize any Judge to 
compel any witness to^ answer any question, or to produce any docu* 
inent» which such witness would be entitled to refuse to answer or 
produce under sections 121 to Itll, both inclusive, if the question were 
asked or tho document were call^ for by the adverse party ; nor shall 
tile Ju<]ge ask any question which it would be improper for any other 
person to ask under section 148 or 149 ; nor shall he dispense with 
primary evidence of any document, except in the cases hereinbefore 
excepted. 

166, In cases tried by jury, or with assessors, the jury or assessors 
‘ PowarofjnryorMseisort may put any questions to the witnesses through 
^ Pttiqadttioni, Of by leave of the Judge, which the Judge 

himself might put, and which he considers proper* 


qnm^0aa 

dm. 


obtain proper 
^ question he 
le, of any wit- 
V fact relevant 


CsAPTKB XI. -—Of Improper Aomihsion and RejEcriON of 
Evidknck. 


167. The improper admission or rejection of evidence shall not be 
No asur trial for inipropor ground of itself for a new trial, or reversal of 
'motion of any decision in any case, if it shall appear to 
. , , - ^hc Court, before which such objection is raised, 

that, independently of tho evidence objected to and admitted, there 
sufficient evidence to justify tho decision, or that, if the rejected 
OviUonce had been received, it ought not to have varied the decision. 
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SCHEDULE. 
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[iSm Beetien 


Number and year. 

Trrja®. 

Extent of repeal. 

Stst. 26, Geo. m., 
cap. 57. 

For the further regulation of the trial of 
persons accused of certain offences com- 
mitted in the East Indies ; for repealing 
so much of an Act, made in the twenty- 
fourth year of the reign of his present 
Majesty (intituled * An Act for the l)et- 
ter regulation and management of the 
affairs of the East India Company, and 
of the British possessions in India, and 

1 for establishing a Court of .1 udicaturo 
for the more speedy and effectual trial of 
persons accused ox offences comniitled 
in the East Indies’), as requires the ser- 
vants of the East India Company to dedi- 
ver inventories of their estates and 
effects, for rendering the laws more 
eifectual against persons unlawfully re- 
sorting to the East Indies ; and for the 
more easy proof, in certfiin cases, of 
deeds and writings executed in Great 
Britain or India. 

Section 88, so for os 
it relates to Courts 
of Justioe in Um 
E ast Indies. 

But. 14 & 15 Vic., 
cap. 99. 

To amend the Law of Evidence 

Section 11, and so 
much of section 18 
as ridatos to British 
India. 

Act XV. of 1862 ... 

To amend the Law of Evidence ... 

So much as has not 
been heretofore rc- 
pi^alcd. 

Act XIX of 1853... 

To amend the I.»aw' of Evidence in tlie 
Civil Courts of the East India Company 
in the Bengal Presidency. 

Section 19. 

Act II. of 1855 ... 

For the further improvement of the Law 
of Evidence. 

So much as has not 
been herotoforo 
repealed. 

Act XXV. of 1861... 

For simplifying the Procedure of the 
Courts of Criminal J iidicature not esta- 
blished by Koyal Charter. 

Section 237. 

Act I. of 1868 ... 

The General Clauses’ Act, 1808 

Sections 7 and. 8. 
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INDEX TO THE EVIDENCE ACT. 


meenlng of» eridenoe to tbow^ t. 98. 

Aooeptor of bill from denying drawer^e aaibority, s. 117. 

may aeny drawing, a. 117. 

AioomtAon of Sorereigo or United Kingdom, jadiolall^ noticed, a. 67. 

to office, of Indian public officer, jndicially noticed, f. 67. 

Accidental act, a. 16. 

Accomplice, eompeietit witneae agalnat nerftoti accnaed, a. 133. 

coneictioii upon evidence or, only, not illegal, a. 133* 

Account, booka of, eitii iea in, when relevant, a. 34. 

Aeknowledgtuent of receipt, a. 32, par. 8. 

Ac<|iiairitattce with hand writing, a. 47. 

Aet, application of, a. 1. 
couimcficement of a. 1. 
extent of, 1. 
abort title of, a. 1. 

of conapirator, how far a relevant fact. a. 10. 

See IteUoancij $tai€n%ent 
Aetionable wrong, conapinuty to commit a. 10. 

Acta of Parliament, when judicially noticed, a. 67, 
bow proved, a. 78. 

private, coptea of, preanmption at to genuinenea^ a. 81. 
repealed, a. 8 and ached. 
atatemenU made in reoitala in, a. 37. 

Adding to ieriua of written ooutmot, Ac., aee Ejcciwnm of Emd4tne€, 

Admiralty* juriKdiction, relevancy of certain jndgtnente in, a. 41. 

Adiaiaaibility of comm iin tea tione made during marriage, a. 122. 
evidence of affaira of State, a. 123. 

Judge to decide aa to, a. 138. 

onealiona tending to corroborate evidence of ralevnnt laet» 1. 158* 
diioument produced by witneaa, a, 162. 

Admtaaion defined, a. 17. 

by party to proceeding or hie agent, a. 18. 

peraoii intereated in aubject-iimtter of proceeding, a. 18. « 

from whom interest derived by party to suit, a. Ifk 
whoae poaiiton or liability must be proved aa againal party to 
anit, a, 18. 

anitor in repn^aentative character, a. 18. 

peraon expreaaly referred to for information by party to anit, a. 80 l 
proof of, againat person making it, and by on or bia lielialf, a. 21. 
oral. iM to contents of documents, when relevant, a. 82. 
in civil cas^ when relevant, a. 23. 
not conclusive proof of matter admitted, a. 31. 
may fiperate aa estoppel, a. 81. 
facts admitted need not be proved, a. 68. 
of exmntion by party to attested document, a. 70. 
of eviden^, improper, when no ground fur new trial, a. 107. 

i fact need not be proved, s. 68, 

Affaire of State, admiaaibility of evidence of, a. 183. 

Affidavita pnmented to Court or Officer, Act not appHcaUe to, a. 1. 

Agent, cKmdnet of, a 8. 

cfntwnottt oA tu 18 * 

Sea lVijict|jNa/ 

S gmw wii ««Si wS— «» ^ i irfi iwahlt to rvj Unm inittmaoBkMt,Se9«.8l. 
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Mvmm ^ Umn of doonMiitt •vil«m ol «ontmpQmiDiMi% # • 

to prodiioe tillo-dMaii* •» 130. 

Ambignovta dioiiiiiiiit, oieluMfiii of oTidunoe to osfdaliip •. 93. 

13m 

Atinojiag quMtioiii, Court to ibrbid, •. l$2. 

AoMior of «itoeit» mo Wiinm* 
to iMOOt 0 . 3, expL 

Arbitrmtor, proofings Mforo, Act not ai^Iicoblo to, n. 1, 

An»x of Hor MoJeotj, mo ArtieteB of W^ar, 

Art* optniono of expert* on point of, e. 43. 

Arttclao of War juaictally noticed, a. 57. 

AweMors, questions to witness by s. 106. 

AttesUtion, presumption as to. s. 99. 

Attested document, not required by law to be attested, proof of, s. 73. 

tequired by law to be attested, proof of, ss. 68^71. 

Attesting witness, when execution of dtHsuinent must be proved by, s. 63* 

proof, when he cannot be fonnii, of document executed in th9 
United Kingdom, •* 69. 

proof when he deniee or forgets execution, •. 71. 

Attorney, see Pousort of Attorney, 

communication made to, by or for client, when discloeable, s. 136. 

waiver of privilege, e. 138. 

certain qnesiions asked by, without reasonable grounds, may be reported to 
High Oouid, s. 150. 

Authority, see Eotojyiiel, 

Bad character, relevancy of, in criminal proceedings, i. 6 A 
Bailee estopped from drying authority of bailor, s. 117. 

may prove right of person to whom he delivers goodiw a 117. 

Bailor, bailee estopped from denying authoritr of, s. 117. 

Barrister, commanicaticn made to, by or for client, when dtselosable, s. 136. 

when not disclosable, s. 186* 
waiver of privilege, s. 128. 

certain questions asked by, without reasonable grounds, may be reported to 
High Court, s. 150. 

Bill of exchange, proof of, when drawn in set, s. 91, ill. c. 

Bill of exchange, acceptor of, estopped from denying authority of drawer, s. 117. 

acoe()tor of, may deny drawing, s. 117. 

Birth during ralid marriage, when conclusive proof of legitimacy, s. 112. 

Blanks in s. 93, ill* b, 

BS?f.Uto 0^: 

Bona Ades, see Good faith. 

Book of laws, presumption as to genuineness of, s. 84. 

Books, presnmption as to, s. 87. 

Books of account, entries in, when relevant, s. 34. 

Bribe, credit of witness impeached by sbewiug, s. 155. 

British India, Act extends to whole of, s. 1. 

lawe in force in, judicially noticed, a 57. 

Britisli territories, judicially noticed, a 57. 

British territory, proof of cession of. s. 113. 

Buidmi of proof, sa 1<H--113. 

definition of, s. 101. 

M to asserted legal right or liability, a« 101. 
in suit or proceeding, s. 103. 
as to partioolar fact, s. 103. 

of fact neoeaaary to bo prored to mike other ev idetioe xdgiisiiblA 
a 104 

that case of accused is withiu exceptions of ladiati Penal OmIa ^ 
106. 


of lent cspeotally within knowledge, •* 106, 

of death ol laaa known to hnve hecn alife within jShMiy ymat^ 
a 107. 



mOUX TO TBM SV1JD8KCX AXft 

BoniMi of proof iluil i»»n U •!*« who baa not been beard of for seTeit & 108* 
M to relationehip in caee of partner^ •• 109* 

iandiord and tenant^ a. 109* 
principal and agents a. 109* 
aa to ownerabip a. 110* , , 

of good faith where one party atanda in poaiiion of aottfo oonfii* 
denoe. a. Ill* 

Bnaineaa, aee Cborae qf bu»hm», 

Carieatitre ia a * docttmant/ a. 3. 

CauMt of relevant facta or facta in iaane, a. 7* 

Certified copiea aeoondary evidence, a. 63. 

of public documenta, a. 76. 

preaompUon aa to genutneneaa of, a. 70. 

proof of public documentii, a* 77. 

of foreign judicial reoorda, preaumption aa to, a. 86. 

Ccaakm of Briilab temtoiy, proof of, a. 113. 

Character, when relevant, aa. 52 — 65. 

to prove conduct imputed in civil easee, when relevant, a, 52. 

good, relevancy of, tn criminal proceedings, a. 53. 

bad, relevancy of, in criminal pr<>oeedings, a. 64. 

relevancy of, aa affecting damagea, a. 55. 

witneaa to, croaa.oxamination and re-examination of, a. 140. 

Charitable foundation, relevancy of opiniona aa to, a. 49. 

Charta, relevancy of aiatemetits in, a. 36. 
preaumption aa to, a. 87. 

Civil Procedure law, how it affecta proof of facta, s. 5. 

Civil prooeediiiga, partiea to suit and husband and wife, competent witneeaes in, a. 120t 
Clerk of legal practitioner, communication to, a. 127. 

Client, aee AUomey. 

whan compellable to diacloae confidential commnnieation. a. 129. 
when not compellable to diaoloae confidential oommuuicaiiou, a. 129. 

Colluaion in obtaining judgment may be proved, e. 44. 

Ooinmencement of Act, a. 1. 

Common intention of conapiimtora, a. 10. 

Oommunioation, see €kft\fUUmHul ctmimuniceUion^ Pn>f€$nUmal communieatwn. 
during marriage privilc^l^ from diaclosure, e. 122. 

not generally admisaible, a. 122. 
when admissible, s. 122. 

Comparison of signature, writing, or seal with one admitted or proved, a. 73. 

power to compel person to write for, s. 73. 

Competency of witneeaes, m. 118 — 133. 

See IFitffcse. 

** Ooneloaive proof* defined, s. 4. 

Conduct, how far relevant, s. 8. 

imputed In civil cases, relevancy of charaeier to prore, a. 52. 

Cunfasupn caused by induoement, threat, or promise, when irrelevant, s. 24. 
to polioe-oiBcer, not provable against accused, t. 25. 
while iu custody of polioe-offioer, when provable against accused, a. 26. 

how much may be proved against to* 
cased, e. 27. 

made after removal of impreamon caused by indnoement, threat, or promiaeb 
relevant, a. 28. 

of one of two or more accused pevaons, how far to be considered, s. 30. 
otherwise ivlevant, not to become irrelevant becauae of promise of seenK^t 
Ac., s, 29. 

Confidoiitial oomniunicatioii, when client compellable to discloee, a, 129. 

« when cH<mt not compellable to diaelose, a. 129* 

Otmactemaneii of a aanaatlon, a fact, a 8, ill, if. 

Content to production of documenta, a 130. 

Conspirator, atatements or act of, how far a rdievant fact, a 10. 

OonstruotuMi of willa saving of fwtmmo&a of SuooeaaioB Act as to, a 100. 

Consul, cariifieata by BriUabi a 78- 



iktnx To m iTiOiiiial ict. $08 

CoaUate »t JloeBauaU, ho* prond, •. 91. 

in whftt MM Moondar/ eWdenee adtniBsible, «. 65. 
oirnl «dmiMi€m m ta» r^leiraiioy of, t. 22. 

•YideOM ot Moondary evidaiioe, t. 68. 

ox atatemeoU by other pertouo of> when adinia* 
^ ^ ^ aible.«, 1^. 

Contraet in form of doenment, evidence of term* of, a. 91. 

eiolaeion of evidence of oral agreement varying 
terme of, a. 9t. 

examination of witnesa aa to» a. 144. 

Contradiction of witneaa, a. 163. 

proved relevant atatement, a. 158. 

Contradictory terms of written contract, dto., a, 98. 

See Exelunon of Evidence. 

Controversy, statements made before, a 88, par. 4. 

Conversation, statement forming nart of, a. 39. 

Conviction, previous, relevancy or, in criminal proceedings, a. 54. 

open evidence of accomplice only, not illegal, a. 183. 

Copy of doonment, Secondary evidence, s. 63. 

when witness may refresh memory by reference to, a 159. 
Corroboration of accomplice not required, s. 183. 

evidence of relevant fact, s. 156. 
proved relevant statement, s. 168. 

Conncili for making Laws and Eegulationa, procedure of, judicially noitoedp 
8. 67. 

Counsel, see Batriet^r. 

Counterpart, how far primary evidence, a. 68. 

secondary evidence, a. 63. 

Conrae of busineaa, existence of, when a relevant fact, a. 16. 
atatement made in, a. 38. 

procedure of Parliameut and Indian Legislative Councils, judicially 
noticed, a. 67. 

Court, A.ot applies to judicial proceedings in, s. 1. 

not applicable to affidavits presented to, a. 1. 
defined, s. 3. 

names of mombera and officers of. Court to take judicial notice of, 67. 
to forbid insulting questions, a. 152. 

See Judfje, 

Con rt< Martial, Act applicable to judicial proceedings before, a. 1. 

Courts, seals of, of which Court must take judicial notice, a. 67. 

Credit of witness, questions in cross-examination affecting, as. 146 — 160. 
now impeached, a. 155. 
when may be confirmed, a. 158. 
may be impeached, a. 158. 

Cnminal proceedings, see ConfeMion. 

atatement expoaiog to, a. 82, par. 3. 

hosbaod or wife or accused competeut witness in, a. 120. 

relevancy of bad character, a. 64. 

good character, a. 58. 
previous conviction, a. 54. 

Criminating answer, witness not excused from answering on ground of, as. 132 — 147. 

document, production of, a. 130. 

Oroaa-examinatioo of witneaa, meaning of, e. 137. 

mnat relate to relevant facta, a. 188. 

not confined to facta nponwhicbexam{ned-in*ofaief,a. 186, 

on new matter introdnoed in re-examiuahion, a. 188. 

producing document, a. 139. 

as to character, a. 140. 

av to previous written stnteinente, •.145, 

when they mnat be ptodneedi 
a. 145. 

leading quMtiona may bn iaked, s. 148. 

M. S4 



tu mvzx TO THS XTI0SHCS ACT. 


Ctoi»<>ei«DiD«tion of witueBe. quetftioDii to test Teracity, Ac*, m. 146-^150. 

not to be asked without reasonable ffrottiidi» 
s. U9. 

when Court may report asking of question to 
High Court, s. 150. 

upon answer to Judge’s question, when permitted, s. 165. 
upon writing with which he refreshes memory, s. 161. 
Custom, relevancy of facts where question is as to existence of, s. 16. 

general, relevancy of opinions as to existence of, e. 48. 

Damages, suits for, relevancy of facts in, s. 12. 

relevancy of character as affecting, s. 56. 

Dead person, statement of, see ReUmtU facia. 

Death, statement relating to cause of, s. 32, par. 1. 
statement exposing to suit for, s. 32, par. 3. 

of man known to have been alive within thirty years, burden of proving, 
s. 107. »» 

who has not been beard of for seven years, burden of proving lifs^ 


Decision, reversal of, see Reveraal of dectaum^ Rcporta of decition$. 

Decree, see Judgmenta. 

Deeds, title, of witness not a party, production of, s. 130. 

Defective document, exclusion of evidence to explain, s. 93. 

De6tiitions, s. 8. 

Delay, s. 32. 

Diplomaitc agent, certificate by, s. 78. 

Disease of b^y or mind, person affected with, when incompetent as witness, s. 118. 

• Disproved,* when a fact is, s. 3. 

Divisions of time, when judicially noticed, s. 67. 

Document, see Emhnte^ Preaumption, Production of document, 
defined, s. 3. 

used in oomuieroe, s. 32, par. 2. 
contents of, how proved, s. 61. 
private, s. 76. 

presumptions as to, tm. 79—90. 
produced by witness, translation of. s. 162. 

when Court may inspect, s. 162. 

produced by witness, when referring to matters of State, s. 162. 

on notice, party producing entitled to have it in evidence, s. 163. 
production of, which another person, having possession, could refuse to 
produce, s. 131. 
by witness, s. 162. 
refused, s. 164. 

power of Judge to order, s. 166, 

used by witnees to refresh memory, production of, to adverse party, s. 161, 
Documentary ovidenoe, ss. 61—90. 

defined, s. 3. 


exclusion of oral by, ss. 91 — 100. 

Doeumenta, public, ss. 74—78. 

^mb-witnewi, mode of giving evidence by, e. 119. 

Dying deolaratioii, proof of, e. 104, ill, a, 

Meel of relevant facts or facts in issue, e. 7. 
littaetfiiente repealed, s. 8. 

Unify in boolm of account, when relevant, a. 32, par. 8, a. 34 

1 wnofd, Ao„ made in performance of duty, relevancy of, t. 38. 
SstCppnl, admiseion may operate as, s. 31. 
defined, a U5. 

^ aooep^of bill of exchange hma denying authority of drawer, i. U7. 
iwlee or nosnsee Ihnom denying authority of bailor or liceneor, a 117* 
lioMM of Mm in pownmii of iauMfwUe mpwu horn draviM 

of twwt fimo tojrioK ludlotd’. titU, 11*. 
nltt «j; nviobd, 0 . S. 
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Sfidtnat MktitAt t. 8. 

of ia iatiio «dl foloront IioIb, t. 6. 

admiitiblft tm to op^iootioa of Uagaago to ooo of two ooto of footoi to 

neither of wbiob the ^rhole 
ooireotly o|i{»liee« ». 87. 
which ceil apply to one only of 
earerml pereone or thingOi 
a 96. 

ne to HM of language unmeaning in reference to exiitiag faetii 
a 96. 

aa to written docnment or eontents, e. 144. 
to show meaning of illegibie charaotera, &e., a 98. 
when atateinent forma part of oonveraation, hook, Ao., a. 89. 
doenmentai^t aa. 61 — 90. 
exclusion of oral by dooumcntary, as. 91—100. 

inadmissible aa to meaning of language when document applies aocnrately 
to existing facta, a. 94. 
of affairs of State, admissibility of, a. 123. 

Attorney, Barrister, Ac., ss. 126—128. 

contemporaneoua agreement varying terms of document, who may give, 
a. 99. 

dumb- witness, mode of giving, a. 119. 

fact when not admissible under Civil Procedure Law, a. 6, expl. 
husband or wife, as. 120 — 122. 

oral agreement varying terms of contract, Ac., exclusion of, a 92. 
parties to suits, s. 120. 

Judge or Magistrate, s. 121. 

S ublic officer, s. 124. 

lagistrate or police-officer, a. 126. 
interpreter, sa 127, 128. 

terms of contract, Ac., in form of docnment, a. 91. 
witness, when relevant for proving, in aubaeqaent proceeding, trnth of 
facta stated, a. 33. 
oral, aa. 69, 60. 

must ^ direct, a. 60. 
oral, proof of facts by, a. 69, 
primary', a 62. 
secondary, as. 63, 66, 66. 

to explain ambiguouK or defective document, exclusion of, a. 93. 
judge to decide admissibility of, a. 136. 

what matters may be proved when relevant statement proved under aeoiion 
32 or 33, s. 168. 

impro|)er admission of, when no ground for new trial, a 167. 
improper rejection, of, when no ground for new trial, a. 167. 

Examination, see Eecidmee, 

of witness as to written document or contents, a. 144. 
of witnesses, see Witness, 

Sxamination-in-chief of witneaa meaning of, a. 137. 

must relate to relevant facta, a. 188. 
leading queation, when may be asked, a. 148. 

may not be asked, a. 148. 

when crosa-examination qui^ion may be aeked in* 
a. 164. 

Sxaminationa of witnem, order of, a. 138. - • • ^ 

Eyulngpon of evidence to explain ambignona or defective docnment, e« 93. 

aa to meaning of language when document applies aM^nrately 
to exiatiog facta, a. 94. . . , . ^ juk 

of oral agreement varying terma of wntien eontraot, Ac., a, 98. 
to contnSict answer to queation testing veracity, a. 168* 
of oiil by documentary evidence, aa. 91—100. 

Sjeentioii, admiasion of, by purfy to attested doeument, a. 70. ^ 

of document, proof of. when attesting witnees Ciiioot be founds or men* 
tion in the United Kingdom, a. 69. 
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%% 9 oniUm of document, {nwf of, when ntteeting witneec denies eneontioa, •. 71. 
when attesting witness mvM pent % «. W* 
presiiinptioii as to, s. ^9, 

DUecntire, acts of, how prored, s. 78. 

SSxistenoe of facts, e?idenee of, s. 6. ^ 

foreign State, Ac., when jndieiallj noticed, s. 57. 
lUpeoae, a 59. 

JSxpenments, aooonnts of, s. 51. 

Bxpert, definition of, s. 45. 

opinion of, on foreigpi law, Ac., releTancy of, s. 45. 

relevancy of faets bearing upon, a 46. 
expressed in treatise, when proved by prodnotion, s. 60. 
may refresh tnemory by reference to professional treatisea s. 159. 

Explanation of fact in issue, fact necessary for, s. 9. 

of ambip^ous docnineut, exclusion of evidence in. s. 93. 
fact m iwne, or relevant fact, see Helevanci^ of fact^. 

Extent of Act, s. 1. 

Foot, see Premmption. 

admitted need not be proved, s. 58* 
defined, a 3. 

evidence of, when not admissible under Civil Procedure Law, s. 5. 
in issue, see Reletmicy of fact$, 

evidence of, may be given in suit or proceeding, s. 5. 

Fsets in issue defined, a 3. 

relevant, evidence of, when admissible, s. 6. 
connected with facte in issue, e. 6. 
relevancy of, se. 6—16. 

forming part of same transaction, s. 6. 

which are the oooasiou, cause, or effect of relevant facts, or facta 
in issue, s. 7. 

necessary to explain or introduce a fact in issue or relevant fact, 
e. 9. 

not otherwise relevant, when they become relevant, s. 11. 

in euits for damages, s. 12. 

where right or custom in question, s. 18. 

showing existence of state of mind, body, or bodily feeling, s. 14. 
bearing on question whether act was accidental or intentional^ 
s. 15. 

when ooume of business eoneemed, s. 16. 
bearing on opinions of experts, s. 46. 
no4 rMuiring proof, ss. 56—56. 
judicially noticed, s. 56. 
proof of, by oral evidence, s. 59. 

Fasts, public, when judicial];^ noticed, s. 67. 

Festivsls, public, when judicially noticed, s. 57. 

Flag, natioual, of foreign State, Ao« when judicially noticed, s. 57. 

Foreign expressions, evidence admieeible to show meaning of, s. 98. 
luatcial records, certified oopiea of, presumption as to, s, 66. 
law, opinions of ex|:wrts on, rdevanoy of, s. 45. 

Forfeituim exposure to, witnees not excused from answering on ground of, 
es. 132, 146, 147. 

Vbund ift obtaining jodfomt may be pxoved, s. 44, 

Fraudulentlv acting, a fact, s. 3. ill. d. 

Fuuetioni of Indian public offic^ when judiinaUy notioid, s, 57. 

Ci^EiMtMs, italemenl made in, a. 37. 

pimeniBplioii ao to geguiiiefiess of, a. 81. 

{Sftmttt ^ Indiih notice in, of oeinon of British ismtory, proof, s. 113. 

0eiiind 0mim 10|56| seotloM 7 and 8 repealed, s. 2 and ached. 

Oenei^onatoin or right deiaed, e, 48. 

Qenuinenees of doeufaenti, Ac., see Jhmtmofkm, 

Geographical divkioiM of the wocid, when Uonii mnsi take judicial notioe o( s. 57. 
Qm oaerifiter, relrvanny of* m eriminel ptooeedings, a, 53. 

Iaith» acting in, is a e, ^ iil d. 
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Good futb, twaUf «he«riiig exigtence af^ g. I4» 

bardeo ot proQt where one party etiwie i« poitttiaii of aoUve ooofWbeiio^ 

g. 111. 

6ood>wUl, facts sbewickg existence of, a. 14. 

Government, see Notifimtiom of OoffimmeM* 

Government Gaxettes of Local Governments, 4bo., presnmptioii as to geikoiimess of 
s. 81. 

Grant, evidence of terms of, when in form of docament^ s. 8!« 
examination of w'iiness as to its being in writing, s. 144. 
exclusion of evideoce of oial agreement varying terms of, when in form of 
document, s. 92. 

Grounds of opinion, see Opinion. 

Handwriting, identity of, relevancy of opinions of experts on, s. 45. 
proof of, when necessaiy, s. 67. 
relevancy of opinions as to, s« 47. 

High Court, certain questions asked by Attorney, Ac., without reasonable grounds, 
may be reported to, s. 160. 

Highly improbable, facts, g. 11 (2). 

pn^ble, facts, s. 11 (2). 

Holidays, public, when judicially noticed, s. 67. 

Hostilities between British Crown and otlier States, Ac., oommenoement, Ac., of, 
judicially noticed, s. 57. 

Husband of accused in criminal proceecliog competent witness, s. 120. 

^rty to civil suit, cuiiipetc^nt witness, s. 120. 

Identity of thing or person wliose uientity is relevant, facts establishing, s. 9. 
handwriting, relevancy of opinions of experts on, s. 45. 
witness, questions in cross-examination to discover, ss. 146 — 150. 

not to bo asked 
wiUiout reasonable 
pounds, 8. 149. 
when Court may 
report asking of 
question to High 
Court, s. 150. 

Illegible characters, meaning of, evidence admissible to shew, s. 98. 

Ill-wdll, facts shewing existence of, s. 14. 

Impeaching credit of witness, ss. 155, 158. 

Incapacity to give evidence, s. 32. 

Incompetence of Court to deliver judg#ient may be proved, s. 44. 

Inconsistency with facts in issue or relevant facts, s. 1 1. 

Indecent questions, when Court may forbid, s. 151. 

may not forbid, s. 151. 

India, British, Act extends to whole of, s. 1. 

Indian Councils' Act, 1861, repeal of rules, Ac., having force of law under s. 25, a. 2. 

course of proceeding of Councils under, judicially 
noticed, b. 57. 

Indian Penal Code, burden of proof that case of accused is within exceptions of, s. 105. 
offence under s. 166 of, s. 162. 

Indian Public Officers, accession to offic^ Ao., of, when Court must take judicial 
notice of. s. 57. 

Indian Snccession Act, provisions of, as to construction of wills not affected, s» 100. 

wills under, how provable, s. 91. 

Inducement, confession caused by, s. 24. 

Infereiice suggested by fact in issue or relevant fact, facts supporting or rebutting, 
a. 9. 

from refusal of witness in orosa^xammataon to answer question as to 
veracity, Ac., s. 148. 

Information as to oommissioil ot offence, sooroe of, Magistrate and police-officer not 
compellable to disclose, s. I^. 

Inscription is a * document' s. 3. 

Insolvency-jurisdiction, reievanoy of jndgments in, s* 41 . 

IpspectioB by Court production of document for, s. 3. 

of document produced by witness, a. 162# 
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Inttttlibg question*, Court to forbid, «. Ib2. 
lutcutioii, bittviiiig an, ia a fact, a. 3, ill. d* 
facta ahewing, a. 14. 

Intcntiona) act, a. 15. 

Intoreat, atatcmeata againat, a. 32, par. 3. 

Interpretation-claiiae, a. 3. 

Interpreter, see Tramlator. 

cominunication made to, when diacloaable, a. 127. 

when xiot diacloaable, a. 127. 
waiver of privilege, a. 128. 

IntroducticKi of fact in iaaue or relevant fact, a. 9. 

JournalH, preaiimption as to, a. 81. 

Judge when compilable to answer queetion as to conduct or judicial knowledge, a. 121. 
may be examined as to other matters which occurred in bia presence, a. 121. 
power of, na to translation of document produced by witneaa, a. 162. 
must decide upon proved relevant facts, s. 166. 
power of, to coinpl person to write for comparison, a. 73. 
decide as to relevancy of facta, s. 186. 
inapect document produced by witneaa, a. 162. 
examine witneaa and order production of document, a. 165. 
Judgment, fraud, or collusion in obtaining, or inooiiipetency of Court, may be proved, 
a. 44. 

Judgmonta, Ac., of Courta of justice, when relevant, as. 40—44- 
wben relevant to bar second suit or trial, a. 40. 
in probate, Ac., jurisdiction, of what conclusive proof, s. 41. 

relevancy of, a. 41. 

in other than probate, Ac., jurisdiction, relevancy and effect of, s. 42. 

other than above, when relevant, s. 43. 

must be based upon proved relevant facta, s. 165. 

Judicial notice, facts of which Court inuat take, a. 57. 

facta of which Court takes, not necessarj- to prove, s. 56. 

Judicial proceedings before Ctitirts and Courts-martiul, Act aplicublc to, s. 1, 

Jury, qiicHtiona to witness by, a. 166. 

Knowkslge, facta shewing existence of, a. 14. 

Landlord and tenaut, burden of proof as to relationship in case of, a. 109. 

title of, estoppel of tenant from denying, s. 116. 

Language, ace JSridetice. 

when document applies accurately to existing facts, evidence inadnsiasibla 
aa to uieauing of, a. 94. ^ 

which can apply to one only of several persons or things, evidence admiS' 
sible aa to application of, a. 96. 

unmeantug in reference to existing facta, evidence admissible as to use of, 
s. 95. 

admUsibilitv of evidence aa to application of, to one of two acts of facta 
to neither of which whole correctly applies, s. 97. 

Law-book, see Law of mmntrif, 

l^aw of country, relevancy ol statement of, contained in law-book, s. 38. 

Laws, see Book of law». 

in force in British India, judicially noticed, s. 57. 
repeahHl, a. 2. 

Leading question, meaning of, a. 141. 

in examination-in-ohief and re-examination when may be asked, 

a. 142. 

when may not be at^^ 
ed, a. 142. 

may be asked in eroMhexamixtation, a. 143. 

Legislative Cnuncns, see Gmnei/i. 

Legislatures, |>fooeedixigs of, bow proved, a, 78, ols. 2, 4. 

Li^timaey, when birth during valid marriage^ oonciosive proof of, a. 112. 

Letters, oontract eontahied in, a. 91, ill. o. 

liicexiaee, estoppel of, from denyW authority of lieenaor, a. 117. 

of pt^rson in poasesaion of imtnove^e property, estoppel of, fioxn denying 
lieenaor^ IKiaacaaioaf a. 116. 
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XiiMfitfin !te«iin» ««io|>ped frtm ibdyinir Mtborlty ot •« lit. 

LitliogrApb«d dewumeut^ how fwr prtmsry evtdeiioe» s. 6£. 
wotdt are » * duoument,’ o. 3. 

Xiocal eaproMtono, moatttttg of ovtdonoe ikdmtMible to thow^ a 96, 
exient of Act, a 1. 

London ChisseiU^ pr««umptiofi a« to gofioinoneos of, a. 81. 

Ix>ti0 of doontDODt, a 66, ol. 6. 

Lo«t doeomoDt, proof of o^tntonia of, «. 104 ilL 4 
Lonaiic when inoompetent a* witoesa, a I IS. 

Magiatrate, qaeationa aa to ootiduot or knowledge, not generaUv compellable to anawer, 

a. m/ 

when eompellable to anawer, a. 161, 
may be examined aa to other mattera which occurred in hia preaeuce, 
a. 181. 

not ooiufiel table to diaoloee whence information obtained aa to commiaaioii 
of offence, a. 125. 

Mapa are * doenmenta,* a. 3. 

releyancy of etatenienta in, a. 36. 
preanmptton aa to, as. 83 — 87. 

Carriage, birth during valid, when conclnaive proof of legitimacy, a. 118. 
oommunicationa during, privileged from diaoloRore, h. 122. 

notgeneiall^ admiaatble. a, 122. 
when admiMiible, a. 122. 

Matrimonial jurtadiction, relevancy of jnd^menia in, a. 41. 

Mfttten* of State, document produced by witueae referring to, a. 168, 

*• May preaume,'* defined, a. 4. 

Meaning of words or terms, relevancy of opinions as to, s. 49. 

MeiiiorHiiduin of evidence, presumption as to, a, 80. 

Mental condition included in ** fact," a. 3. 

Mind, state of, see Bsletfaficy of faci». 

Mortgagee, prodnetion of mortgage.instrument by, s. 130. 

Motive for fact in iasue or relevant fact, a. 8. 

Municipal body in British India, proof of proceedings of, a. 78. 

Karnea of Indian public officers, when Court must take ludicial notice of, s. 57. 
National flag of foreign Btate, 4c.f when Court must take judicial notice of, a. 57, 
Native Btates, proof of cession to, a. 113. 

Navy of Her Majeaty, see Arficfea of War, 

Negligence, facts shewing existence of, s. 14. 

New matter introduced in re-examination, a. 138. 

cross-examination upon, a. 138. 

Newspapers, presumption as to genuineness of, a. 81. 

New trial, improper admission or rejection of evidence when no ground for, a. 167* 
Non-existence of facts, evidence of, s. 5. 

Notary Public, seal of, judicially noticed, a. 57. 

Notice to produce, rules aa to, a. 66. 

See Premmption, 

document produced under, party producing entitled to have it to 
evidence, a. 163. 

if production refuted, when party refusing can afterwards give 
document in evidence, a. 164. 

Notification in Oaaustte of India of oeaaion of British territory, a. 113. 

N(»tifieations, statement of fact in Guvemment, a. 37. 

of Government, how proved, a. 78. 

* Not proved,* when a fact is said to be, e. 8. 

Number of witneeaea, a 134. 

Obadlete expressions, meaning of, evidence admiaaible to show, a. 96. 

Oiicaaion of relevant facta or facta in iaaue, a. 7. 

Offence, conspiracy to commit, a. 10. 

commiaaton of, sonree of infnnnatton aa to, Magiatrate and police-officer not 
compellable to diacloee, a 185. 

Offenaive queatione. Court to forbid needlessly, a. 162. 

Officer, affidavfbi presented to. Act not applicable to, a. 1. ^ 

Official character, pfccfui^tiou ac toy a 79, "" 
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OAfflul fliiBHiitini cation*, arlmi pntdio offloar not ooin{MUnUa tn diad<tM^ a. 184* 

<Ma ad*, peraoB of ettrama, trtun iMomiwteiit aa witaaa^ *• 110. 

Onoi, aee Burden efyrwf. . . 

Opioioiia bolding ceHatfi* tv tt not, •• 8* ill. »» 
on foreign Uw, relerancy of, a. 45. 
ratevanoy of facta bearing OfiOii, «. 45* 
of tbird peraon, when relevant, ai. 45—51* 
aa to handwriting, relerancjf of, a. ilT. 

eYiaienoa of general onatom or right, relevaiK^ of, a. 48* 
naagea, tetie^ meantng of terma, dte., relevancy of, a 49. 
reUtionahip, relevancy of, a. 50. 

of export expreaara in treatiae, when proved by ita prodnction, a. 50* 
relevancy of gronnda of, a. 51. 

Opportunity for oocnrrenoe or traneaction of relevant facta or facta sli isane, a* 7* 

Oral admiarion aa to contenta of docoment, rderaocy of, a. 29. 

agreement, evidence of, not admiaatble to vary terma of written contract, a. 92. 
evidence, aa. 59, 60. 

defined, a. 3. 
moat be direct, a. 50. 

of contenta of document, 'secondary evidence, a. 63. 
of domb-witneaa, a. 119. 

excloaton of, by doonmentary evidence, aa. 91 — 100. 
of etatementa by other persona of contenta of documents when admia* 
aible, a* 144. 
proof of facta by, a. 69. 

Order, aee Judgimntte 

of production of witneaaea, a. 135. 
of examinations of wiineaa, a. 136. 

Ordera of Government, dtc., how proved, a. 78. 

Ownerahip, burden of proof aa to, a. 1 10. ^ 

Fatiiament, course of proceeding of, judicially noticed, a. 57. 

Parol, aee Oral emd^nee* 

Parties, power of *ludge to examine, a. 155. 

to civil suit, comjpeieiit witneeeea, a. 120. 

Partirera, burden of proof aa to I'elationahip in case of, a. 109. 

I’aymeiit, oral evidence of, a. 91, cl. e. 

Pe<iigree, atatement in family, a. 82, para. 6. 

Penalty, expueure to, witnern not excused from answering on gronnd of, as. 132, 146, 
147. 

Photographed words are * a document,* a. 3. 

document, bow far primary evidence, a. 62. 

secondary evidence of original, a. 63, ill. a. 

Place at which any fact in issue or relevant fact happened, faota fixing, a. 9. 


Plana are * dooumeota,* a. 3. 

relevancy of etatementa in, a. 36. 
piesumption aa to, a. 83. 

jKaader, certain qneetions ashed by, without jeaaonable grounds, may be reported to 
Hish Court, a. 150. 

oommuoiea^n niade to, by or for client, when dlaeloaable, a. 126. 

when not diacdoaalde. a. 126. 
waiver of privilege, a. 128. 

Pledgee, prodnction of document by, s. 130. 

Poiice«afiicer, confeestoo to, not provable a(minat accnsad, a. 25. 

conlnaaioii while in ^yustody when provable against aoonaed, a. 26. 

bow much provable against aoeuaed* 
a 27. 


not oompellable to diadoae whence tnformalion obtained, a 125. 

PoHmil, atatement made on family, a 32, par. 6. 

Position in life of sritnem^ questions in croas-examioatton to dieoover, as. 146 — 150. 

not to be asked without reaaonable gronnda^ a* 149. 
when Cmtft may rapori aabkig of quaation to Higb Cottvl» 
a 15a 


Powm of indgn, tat /ndjpf. 
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Powera^i^atlomey, iNreiiatiiplioo as to , », 86. 

PFoparatioii for fact m iatue or relevant fact* a.* 8* 

PrefKiiii{>tioii^ iee Dtmik, 

aa to docnment prodncod aa record of evidence, i. 80* 
certified oopiee of forelgii jndioial reoorda, 8. 88. 
booka, fnapa, and eharta, «. 87. 

execution, Ac., of document not produced after notice^ a. 89. 
documents thirty yealn old, a* 90. 
extatenoe of probable facta, a. 1 14. 

genumeneaa of book of laws and reports of deciaiona, a. 84. 
certified copies, Ac., a. 70. 
document admiHsihle in England or Ireland with- 
out proof of aeal or signature, a. 82. 
gaxetti^a, newspapers, oopios of private Acta of 
ParHument and other documents, a. 81. 
aa to mape and plans, a. 83 
powors-of -attorney, s 85. 
telegraph tiiesBagos, s. 88. 

Presuraplaena m te documents, aa. 79 — 90. 

Previous conviction, see Oonviction, 

Primary evidence, how far eonnterpart ia, a. 82. 

printed document, Ac., ta, a. 62. 
meaning of, a. 62. 
proof of document by, a, 64. 

Principal and agent, burden of proof as to relationship in case of, a. 109. 

Printed document, how far primary evidence, a. 62. 
words are a “ document,” a. 3. 

Private Acts of Parliament, presumption as to copy of, s. 81. 

Private documents, s. 75. 

Privilege of communications during marriage, a. 122. 

professional cominunioationa not waived by party giving evidence, a. 128. 

bow far waived when attorney, Ac., ex- 
amined by parly, a. 128. 

See Attorney^ Barrister ^ Marriage. 

Privy Council, proclamutiona, Ac., of, how proved, s. 78. 

Probate, jurisdiction, judgment in, s. 41. 
proof of wills by, s. 91. 

Proceedings l^fore arbitrator, Act not applicable to, s. 1. 

civil, parties to suit and husband and wife conipetcnt witnesses in, s. 120. 
criminal, husband or wife of accused competent witness in, s, 120. 
judicial, before Courts and Courts- martial, Act appHcahlo to, a 1, 
of what facts evidence admissible in, s. 6. 

See Criminal Pro€eeding$. 

Proclamations how proved, a. 78. 

Production of document by witness, a, 162. 

on notice, party proilucing entitled to have it in evidence, 
s, 163. 

if refused, in what cases party refusing can after* 
Wards give it in evidence, a. 164. 
person summoned does not become wiinosa by, a 139. 
power of Judge to order, a. 165. 

which another person, having poaaossion, could refuse to pro* 
dace, a. 131. 

of title-deeds of witness not a party, a. 130. 

writing used by witness to refresh memory, adverse party entiilii^ 
^ to, 8. 161. 

Frofesstoiisl adviser, see Attorney^ Barrieier. 

comtnunication, when disclosable^ s. 126. 

when not diselosdble, i. 1264 
waiver of privilege as to, s. 128. 
duty, entry made hi discharge of, s. 32, ]mr. 2* 

^ ^ ttoarise, eobertenay lefresh his memoiy by felixeiMie to« a. 139« 

Fi«< Iraidte 4^ M Amite ^ 


X.8S 



inm j»»Bx TO rm snojmot Jkoc, 


iVoofi ttdmiMion not coiiclu»iir^ s* 31. 

&ot» not requiring, ss 56 — 53. 

jttdginente in probate, &c., jurisdiction, of what oonoluaiTe, a. il. 
of adjuiasion against person making it and by or on bis behalf, a. 21. 
admitted fa^ not neoessar^, a. 

attested dooument not reqntm by law to be attested, a. 72. 

certain public and official dooumenta, a. 73. 

cession of British territory, a. IIS. 

contents of docnments, s. 61. 

riocnmenta by primary evideinoe. s. 64. 

execution of dociunent required by law to be attested, s. 63. 

when atteering wit* 
ness cannot be 
found, or execution 
in the United King 
dom, 8. 69. 
when attesting wit- 
ness denies execu- 


tion. s. 71. 

facts hy oral evidence, s. 69. 
handwriting and signature when necesa^, s. 67. 
public docoinout by production of certified copy, s. 77. 
wills under Indian Succession Act. s. 91. 

legitimacy, in what cases birth during valid marriage conclusive, s. 112. 
fast, no particular number of witnessea necessary, s. 134. 

Proper custody' defined, s. 90. 

Protest of Captain, when relevant, s. 32, ill. k. 

"• Proved,' when a fact is, s. 3. 

Provincial expressions, evidence admissible to show meaning of, s. 98. 

Public book, register, or record, entry in, s. 35. 

Public documents, s. 74. 

certified copies of, s. 76. 

liroof of, by p^ttction of certified copies, s. 77. 
proof of certain, s. 78. 

Public festivsls, Ac., when Court must take judicial notice of, s. 57. 
officer, proof of appointment of, s. 91 . 

when not compellable to disclose official comiuonications, s. 124. 
Public offioers, Indian, accession to office, Ac., of, when Court must take judicial 
notice of, s. 67. i 

record, Ac., relevancy of entry in, made in performance of duty, s, 36. 
right, statement as to, s. 82, par. 4. 

Queation, asked witliout reasonable grounds, when may be reported to High Courts 
a. 150. 

See Ateomay, Leading question, Melevaney of facie, Veracity if witneee, 
W^ee, Ac. 

Mpe, impeaching credit of prosecutrix for, s. 156, cl, 4 . 

Bachneea, facts shewing existence ot s. 14. 

Redials in Acts or notifications, s. 87. 

Record of svidenoe, presumption as to documents purporting to be, a. 80. 
Re-exaimnation of witness, meauibg of, s. 187. 

on new matter introduced by permisdon of Court, a. 133. 
to what directed, s. 138. 


to character, a. 140. 

leading question when may be asked in, a. 142. 

^ ^ ... ^ ••ked in, a. 142. 

Rdbreuoe, books of, a. 57. 

Rsivesbing mtinoty by reference to writing, when made by witneaa, s. 152. 

when made by other prson, a. 150. 
when wilnees may refer to copy, e, 180. 
^ _ expert by reference to profeeeional treatise, s. 169. 

Beguktimui of Ctovemineiit, Ao., how proved, a. 73. 
repealed, a, 2. 

Relee^ of evidence, improper, when no ground for mew trial, a. 167, 

Remlion ol pertim trameting in issue or idevsnt fact, facts ihevng, s. i 
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BtkitiemMf, nhir*acy of opiaioiu m to, •. St, pwtM. 5, 6, •• M. 

bfiidea of oroof m to, a. 109. 

Bokvaoojr of odmissioii m civil cmh^ a. 

t>od dimeter in crinuoal prooeediim, •. 54. 
ohmeter at afleoting damam, a, SS» 

to prove OMidtiot uaputed, In dvit oaaet, a. 59. 
oondoct, a. A, 

oonfesaion made after removal of tinpraaaioci oaoaed by inducement, 
threat, or promiae, a. 28. 

entry in public record, dkc., made in performanoe of duty, a, 55. 
facta, at. 5—16. 

forming part of aame transaction, a. 6. 

trhich are the occasion, ike., of relevant facta or flMJta in iaaue, a. 7» 
neceaaaiT to explain or Intr^uoeafactiniaaue or relevant fact, a 9* 
in suite for damages, a. 12* 
where right or custom in question, a. IS. 

shewing existence of state of mind, bodv, or bodily feeling, a. 14* 
hearing on question whether act was accidental or intention^ a. 15; 

opinions of experts, s. 46. 
judge to decide as to, s. 1^. 
good character, in criminai proceedings, a. 55. 
grounds of opinion, s. 51. 
judgments, &c., to bar second suit or trial, a. 40. 

in probate, &c., jurisdiction, s. 41. 
of what conclusive proof, a. 41. 
in oilier than probate, jurisdiction, a. 42. 
Relevancy of judgments, d;c., otlier than above, s. 43. 

opinions as to existence of general custom or right, s. 48* 
handwriting, a. 47. 
relationship, a. 50. 
usages, tenets, &c., a. 49. 
ora] admission as to contents of document, s. 22. 
previous conviction, in criminal proceedings, s. 54. 
statement as to fact of public nature contained in certain Acta or notl^ 
fioations, s. 37. 

in maps, charts, and plans, s. 36. 
of law of country contained in law>book, a. 38. 
or act of conspirator, s. 10. 
atatemenis, a. 8. 

' RelevanL* definition of, s. 3. 

Relevant uct, existence of course of business, when a, a. 16. 
facta, aeo Relevancy of facte, 

examination-in ’cliief and cross- examination of witness must relate to, 
s. 138. 

proved, judge must decide upon, a. 165. 
when evidence of, admissible, s. 5. 
facts not otherwise relevant become, s. 11. 

written or verbal statement of, by pcrsmi dead or who cannot be 
found, Ac., when relevant, s.,^2. 

Religions foundation, relevancy of opinions as to conaiittttion of, a. 49. 

BepM of mlea and laws, s. 2. 

Reports of decisions, relevancy of, s. 38. 

presumption as to genainenesa of, a. 84* 

Reputation, a. 3, ill. e. 

Ree iuScata^ a. 40. 

Reversal of decision, improper admission or rejection of evidence, when no gronndf 
for, s. 167. 

Bight, ndevancy of facta as to existence of, a. 13. 

general, relevancy of opintons as to existence of, s. 48. 

Rule oir the road. Court must take judicial notice of, s. 57. ^ 

Rulea of evidence repealed, s. 2. 

Boandtleias gneatioas, when Court may forbid, a. 151. 

^iirt may not forbid, s. 151. 
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Sci«ocdi opmiooiB of oxpoil# <^. point 
Bool, oomp^mou of, with admitted or proved: eeali a. 78« 
preautfiption as to genuineness «» 82. 

Seals of Courts, d:c., of what seals Oofirt musrt take judicial notice, s. 57. 

Second suit or trial, relevancy of judgments, d:o., to har, e. 40. 

Secondary evidence, after notice to produce, s. 68. 

oertt^ed copies, s. 63. 
other copieii, s. 63. 
bow far counterpart is, s. 63. 
meaning of, s. 

when admissible, of ejpstenoe, condition, or contents of docu- 
ment, s. 65. 

Series of similar occurrences, s. 15. 

Series of letters or papers, statement contained in document forming part of, s. 39. 
Servant of legal practitioner, communications to, s. 127. See AtUmtey^ BarruUer. 
Sbaklng credit ot witncHs, questions in cross-examination for, ss. 146 — 150. 

not to be asked without reasonable grounds, s. 149. 

'' wlien Court may report asking of question to High Court, 

* s. 150. 

^ Shall presume** defined, a. 4. 

Short title, H. 1. 

Sign manual of British Sovereign, judicially noticed, s. 57. 

Signature, comparison of, li^iUi aamitted or proved signature, s. 73.* 
proof of, when nocessary, s. 67. 
presumption as to genuineness s. 82. 

Signatures of Indian public officers, when judicially noticed, s. 57. 

Signs, ON idence of dumb witnesses by, s. 119. 

Sovereign, foreign, existence, dre,, of, when iudicially noticed, s. 57. 

Stamp, presumption as \<t genuifieness of, s. 82. 

that doemnent boro proper, «. 89. 

State, affairs of, admissibility of evidence as to, s. 12.3. 

foreign, existence, &c., of, when Court must take judicial notice of, s. 57. 
matteri^ of, dtH'unient produced by witness referring to, s. 162. 

State of mind, bodv, or hodiiy feeling, see Rehvancy of facts. 

State of thinga iiniier which relevant facts or facts in issue happened, s. 7. 

Btatemout by witness is ‘ evidence,’ s. 3. 

as to fact of public nature ooutaiued in eortain Acts or notifications, rele- 
*>'nncy or, s. 37. 

forming (>art of conversation, document, book, or series of lutt^rs Of 
what evidence admissildc, s. 39. * 

of conspirator, bow fur a relevant fact, s. 108. 

law of country contained in law-b^k, relevancy of, s. 38. 

Statements, eee Admimon. 

by persons who cannot be <^kd as witnesses, es. 32, 33, 
in maps, charts, and plans, lalevancy of. s. 86. 
made under special circum^noes, ss. 34 — 38. 
ralevapey of, s, 5, 

written or verbal, of relevant facts by person dead, or who cannot be 
found, Ac., when relevant s. 32. 
when relating to cause of deain, s, 32 (1). 
when made in ordinaiy course of business,, s* 32 (2). 
when against interest of maker, s. 32 (3). 
when giving opinion as to public right or custoxn, 0 | 
matter of public or general intms^ s. ^ (4). 
when relating to e^^ten^ie relationship^ s. 32 (5). 

and made in 

will, daed, pedigree, or on tombstone, s. 32 (6ih 

when made In dooumeht relating to titmsA^on by 
which right or custom imiedl Ac., s, USt (Q. 
when made by several persons, and expr^mss 
Aq., relevu%t,to m^ttor.ln ^aostlax]^ nl 0^)1 
Stalutee repealed, s. 2 and sched. ^ ^ ^ 
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8iibt»cttiie from terms of written contract, 4to., see. nf - 

Suit, see JudffmetUa, &o. 

of what facta evidence admiaaible in, «* 6. 
for domagea, relevancy of facts in, a.* If* 

Technical expressions, meaning of, evidence admissible to shew, t* 98* 

Telegraph messa^, presumption as to, a. 89* 

Tenant, see handled and tenant, 

estoppel of, from denying landtordV title, s. 116. 

Tender years, person of, when incompetent as witness, s. 118* 

Tenets of body of men or family, relevancy of opinions as to, s. 48* 

Terms, meaning of, relevancy of opinions, as to, s* 49. 

Territory, British, proof of cession of, s. 118. 

Threat, confession caused b>, s. 24. 

Time at which any frmt in issue or relevant fact happened, facts fixing, s. 9 . 

Title of Act, short, s. 1. 

foreign State, Ac., when judicially noticed, s. 57. 
landlord, estoppel of tenant from denying, s. 116* 

Title-deeds of witness not a party, production of, s. 130. 

Titles of Indian public officers, when judicially noticed, s. 57. 

Tombstone, statement as to relationship made on, s* 32, par. 6. 

Transaction, facts forming part of same, s. 6. 

See^ Relevancy of facte. 

Translation of document produced by witness, s. 162. 

Translator, see Interpreter, 

divulging contents o£ document directed to be kept secret, s. 162. 
Treatises, B€?e Expert^ Professional treatise. 

Trial, see Jadgmemts, 

Trial, new, see New trial. 

Tribunals, acts of, s. 74. 

United Kingdom, proof of document required by law to be attesit^d when executed 
in, and attesting witness cannot be founa, s. 69. 

Usages of body of men or family, relevanoy of opinions as to, s, 49. 

Vakil, certain questions asked by, without reasonable grounds, majr be reported to 
High Court, s. 150. 

communication made to, by or for client, when disclosable, s. 126. 

when not disclosable, s. 126. 
waiver of privilege, s. 128. 

Varying terms of document, who may give evidence of contemporaneous agree- 
ment, s. 99. ^ 

Varying terms of written contract, &c., see Exclusion of evidence, 

evidence inadniisHible of oral agreement, s. 92. 
Veracity of witness, questions in cross-examination to teat, ss. 146 — 1.50. 

not to be asked without reasonable ground^ s. 149. 
when Court may report asking of qoeatiou. to High 
Court, s. 150. 

Warning witness that he need not answer certain questions, s. 148* 

Wife of accused, in criminal proceeding, competent witness, s. 120. 

party to civil suit, competent witness, s. 120, 

Wills, statements as to relattonship m^e in, s* 32, par. 6, 
custom, made in, s. 32, par* 7* 

provisions of Indian Succession Act as to construction of, not affected, s*. lOQSi 
under fndian Succession Act how provable, s. 91* 

Witness, accomplice competent, against acco^ person, s, 133. 

accused, husband or wife of, competent, in oriminal proceedings, s. 120. 
attesting, proof when. he cannot be found,^ or document exeoufed in the 
United Kingdom, s. 69. 

whan mieeutioii^ dooument must be proved by^ a. 68* 

Judge 88, s. 121. 

Ma^strate as, s. 121. 
pleader as, s. 126. 

pleader's clerk or servant as^ a*. 127*? 
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WitMify iplibHe at, a. lU* 

wMotHMett at, a. IS5. 

^aa,a. 126. 

vakfl*a clerk or aenraat aa^ a. 127* 

attorney aa, a. 126. ^ 

attomey'a clerk or aervant aa, a. 127. 

barriater aa, a. 126. 

barriater’a clerk or aervant aa, a. 127. 

client aa, a. 129. 

contradiotioii of, a. 15S. 

.credit of, confirmation of, a. 158. 
eredit of, how imoeaohed, a. 155. 

Impeachment of^ a. 158. 

qneationa in croaa-examination affectuqt, as. 146*— 150. 
eroai*examination, aee CfroBS-sxamination ^ tmataas. 
dumb, mode of giving evidence by, s« 119. 

evidence of, when relevant for proving in aabaeqnent proceeding truth of 
facta atated, a. 8S. 

ezamiimtion of, as to written docnment or contents, a. 144. 
examiQation4a*chief, aee Emminaiion-in-chief-i^- witness, 
husband of accused, competent, in criminal proceedinga, a. 120. 
interpreter aa, a. 127. 
power of Judge to examine, a, 165. 

not a party, title-deeda of, when compellable to produce, a. 130. 

when not compellable to produce, a. 130. 
not exooaed from anawering on ground that answer will criminate, aa. 182, 


oral evidence of, as to statements by other persons of contents of docn* 
menta, when admissible, a. 144. 
order of examinationa of, a. 138. 

party to civil suit, and husband or wife, competent, a. 120. 
prodiictioD of document by, a. 162. 

proof of former statement of, to corroborate testimony, a. 157. 
qneationa to, by jury or assessors, a. 166. 
re-exaiiii nation, see lie-examination of toitness, 
velroahing memojy by reference to writing, a. 159. 

when made by witneaa, a. 159. 
^ when made by another person, 

a. 159. 

when witneaa mdy rei^r to 
copy, 8. 159. 

may be cross-examined upon 
it, a. 161. 

alatementa by persona who cannot be called, aa. 32, 33. 
to character, oroaa>exainination and re-examination of, a. 140. 
translation of document produced by, a. 162. 

when oompellable to answer question in croaa-examination testing veracify, 

4ic., a. 147. 

in what case Oeurt to decide, a. 148. 
when be may testify to facts mentioned in docnment, a. 18l9i 
wife of accused, competent, in criminal proceedings, a. 120. 

WHneeaea, aa. 118—134, 

what per^ns competent, aa. 118—133, 
examination of, aa. 135 — 166. 
no nartiottlar number neceaaanr to prove fiict, a. 134. 
oimr of produolion and exammation of, a. 1^. 

Writing is a ^doonmeat,* a. 3. 

oompariaon with admitted or proved writi ng, e. 78. 
dumb-witneaa may giva evidence l^, a. 119. 
when wltaeatmey lefreah memory by lel^feiioelo, a* 159. 
lo lefreah witneasee* memory, advene paiW^^ntitled It prodnotion ^ and 
may croae-exaittitte upon, i. Hi. 
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^ rtlE INDIAN CONTRACT ACT. 

/ ' NO. IX. OP 1872. 


Sbort titto. 
Kxtent. 

Oommenoemefit. 


RconvtD THB 0 .-Q.‘b Asasirr on the f 5 th Anui, 187t. 

Twwbh i Whkrbab it IS expedient to define and 

amend certain parts of the law relating to 
contTActs ; 

It is hereby enacted aa follows : — 

PHELmiHART. 

1. This Act may be called ** The Indian 
Contract Act, 1872. ^ 

It extends to the whole of British India j 
and it shall come into force on the first day of 
September 1872.* 

The enactments mentioned in the schedule hereto are repealed to 

Snmetmmits repealed, ®pef«fied in the third colnmn thereof; 

but nothing herein contained shall affect the 
provisions of any Statute, Act,^ or Begulation not herebv expressly 
repealed, nor any usage or custom of trade, nor any incident of any 
contract, not iticonsistent with the provisions ojf this Act. 

2. In this Act the following words and expressions are used in 

leterpreutiou cieuw. following senses, unless a contrary intention 

appears from the context : — 

(a.) — When one person signifies to another his willingness to do or 
“Fropowhl.” ^ abstain from doing anything, with a view to 

obtaining the assent of that other to such act 
or abstineiice, he is said to make a proposal 

(b.) — When the person to whom the proposal is made signifies his 
•‘Promise.” assent thereto, the proposal is said to be ao 

cepted. A proposal, when accepted,! becomes 
a promise : 

(c.) — The person making the proposal is called the * oromisor,* and 
«Promi«>«" «id “pro- the person accepting the propossl is CBllcd th« 
misee.” * promisee’ : 

(ci,) — When, at the desire of the promisor, the promisee or any 
“Oonsiderstion” Other person has done or abstained from doing, 

or does or abstains from doing, or promises to do 
or to abstain from doing, something, such act or abstinence or promise 
is called a consideration for the promise : 

” tiriwmwiii “ — Every promise and every set of pro- 

mises, forming the consideration for each etWi 
is an agreement : 

• That It is iml rotros p soHro, ss® I* Bens:. 472, 
f 8ro, for ififUttos, Act XVIU, of ISM, s. li. 

X Bat css a 4 iLt, 
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/ /,)— Promtses which form the consideration or put of the con- 
«BM4>K>eia ptxwl-a" nderation for each otb«t are «piled iecip»oal 

, .(y.)-An agre^ent no^enforceable by 

law IB said to oe void : ^ 

“Oonfcnujfc.” (&.)— An agreement enforceaWe by law is 

a contract *. 

(i.) — ^An agreement which is enforceable hy law at the option of 
Voidd»leooiitrwt.»' one .or more of the parties thereto, but^not at 

the of the other or others, is a vmdaUe 

oontraot : 

(y.)— A contract which ceases to be en- 
forceable by law becomes void when it teases 
to be enforceable. 


** Void eontmot** 


CHAPTca L — Of tab CtontMUNioATioK, Acceptance, and Kevo- 

€ATION OF PaOPOSALS. 

Sa The communication of proposals, the acceptance of proposals, 
Oommaiiiootioti, aooept- and the revocation of proposals and acceptances 
aaoe, and revocsaion ofpio. respectively, are deemed to be made by any act 
or omission of the party proposing, accepting, 
or revoking, by which he intends, to communicate such proposal, ac- 
ceptance, or revocation, or which has the effect of communicating it. 

CominiiiiiMtiini wbaii ^ The communication of a proposal is 
mnpieta. complete when it comes to the knowledge of the 

person to whom it is made. 

The cofiHimaication of an acceptance is complete, 
as against the proposer, when it is jput in a course of transmission 
to him, so as to be out of the power of the acceptor ; 

as against the acoeptor, when it comes to the knowledge of the 
proposer. 

The communication of a revocation is complete, 
as against the person to who makes it, when it is pot into a course of 
transmission to the ^rson to whom it is made, so as to be out of the 
power of the person who makes it; 

as against the person to whom it is made, when it comes to his 
knowledge, 

(a«) A proposes, by letter, to sell « boose to B at a certain price. 

Th& tommnvioAUm Of the nroposa! is complete when D reoCiveii the letter. 

(A) B accepts A*s proposal by a letter seat by post. 

oonitnunioatioa of the acceptance is oompieta, 
as against A wbeii the letter is posted : 
as against B when the letter h received by A. 

A revokes his proposal by telegram. 

The revocilMii is oam|dete as against A when the telegram la den^patohed. It is 
comi^te as agshi^ B when B receives it. 

A revoke his acceptance, hy telegram. B*s revocation is complete as against £ 
when the telegram is deepateheo, and wi against A when it reaches him. 

8. A fwopoanl may bo revoked ei any time before the communien- 
BMtMMkm of wMWkIt ^ *** MceptMMie is «>U|dete M sgsiiw^ 
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Ad aDceptaaoe taDjr'be revoked at any time befbte the oommanioa* 
tipa of the apaeptanoe is complete as a|piinat the aooeptor, but not 
afterwards. 

lUmtraHon. 

A propones, by a letter sent by post, to sell his house to B, 

B accepts the proposal by a letter sent by post 

A may revoke his proposal at any time l>efore or at the moment whem B posts 
his letter of acoeptanoe, Imt not afterwards. 

B may revoxe his acoeptanoe at any time before or at Uie momont when the 
letter oommunioating it reaches A| hut not afterwards. 

Bevocation how made. . proposal is revoked— 

(1) by the communicatioD of notice of revocation by the proposer 
to the other party ; 

(2) by the lapse of the time prescribed in such proposal for its 
acceptance, or, if no time is so prescribed, by the lapse of a reasonable 
time, without communication of the acceptance ; 

(S) by the failure of the acceptor to fultil a condition precedent to 
acceptance ; or 

(4) by the death or insanity of the proposer, if the fact of bis 
death or insanity comes to the knowledge of the acceptor l^fore 
acceptance. 

Aooeptanoe must be ab- 7. In order to convert a proposal into a 
solute. promise tlm acceptance must — 

(1) be absolute and unqualified ; 

(2) be expressed ui some usual and reasonable manner, unless the 
proposal prescribes the manner in which it is to be accepted. If the 
proposal prescribes a manner in which it is to be accepted, and the 
acceptance is not made in sticli manner, the proposer may, within a 
reasonable time after the accefitance ts communicated to him, iusist that 
his proposal shall be accepted in the prescribed manner, and not other- 
wise ; but, if he fails to do so, he accepts the acceptance. 

8. Performance of the conditions of a proposal, or the acceptance 

Acceptance by perform. consideration for a reciprocal promise 

ing oonditioue or receiving which may be offered with a proposal, is an 
oonMaeratiou, acceptance of the proposal. 

9. In so far as the proposal or acceptance of any promise is made 
Promiees, express and im. in words, the promise is said to be express. In 

plied. SO far as such proposal or acceptance is made 

otherwise than in words, the promise is said to be implied. 


Chaptkr II.— Of Contbactts, Voidable Contracts, and 
Void Aqbeements. 

10* All agreements are contracts^ if they are made by the free 
What agreeiaents are consent of parties competent to contract, for a 
Mitraoto. lawful consideration, f and with a lawful object, 

and are not hereby expressly declared to be void. 


t Sae s. aspl. S, and a. 102. 
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K««in contained rtiftH aflfect <tiy law in fore® in Arituh 
India, and nol herei^ exproMly re|ieni«d, by wbieh ^ eontract U 
required to be made in writing* or in the presence of witoeeeea, or any 
law reiatiog to the registration of dooaments, 

11. Every person in competent to contract who is of the age of 
Who am oonpatont to majority according to the law to which he is 

caotrnoa subject, and who is of sound mind, and is not 

disqualified firpm contracting by any law to which he is subject 

12. A person is said to be of sound mind for the purpose rf 
What is a soaiid miad for making a contract if, at the time when be 

the porposesqf oootraoting. tnakcs it, he is capable of understanding it, and 
of forming a rational judgment as to its effect upon bis interests. 

A person who is usually of unsound mind, but occHsioually of 
ioutui mind, may make a contract when he is of sound mind. 

A person who is usually of sound mind, but occasionally of un- 
•ound mitid, may not make a contract when lie is of unsound miud.$ 

lllutttratiom. 

fo.) A pfttiont in a lunatic a 83 dum, who is at intervals of sound mind, may con- 
tmot ciuring thone intervals. 

(S.) A sane man, who is delirious from fever, or who is so drunk that he can- 
not uudorstatid the terms of it contract, or form a rational judgment as to its effect 
an his intoreHta, camtoi contract whilst such delirium or drunkenness lasts. 

13. Two or more persons are said to consent when they agree 

«* Coniietit'* defined. upon the saine thing in the same sense. 

^ Consent is said to be free when it is 

,fVM dafloed. 

(1) ooeicioii, as defined in section fifteen, or 

(2) undue influence, as defined in section sixteen, or 

(3) fraud, as tlefined in section seventeen, or 

(4) misrepresentation, nn defined in section eighteen, or 

(5) mistake, subject to the provisions of sections twenty, twenty- 

and twenty-two* 

Consent is said to he so caused when it would not have been given 
hut for the, eaUtence of such coercion, undue influence, fraud, misrepre^ 
eentation, or mistake. 

16t ** Ooerciou" is the committing, or threatening to commit, any 
^OwoMMiV daAaad. act forbidden by the Indian Penal Code, or the 
unlawful detaining, or threatening to detain, 
any property to the prejudice of any person whatever, with the inteiix 
tion of causing any person to enter into an agreement. 


• See a BS, and Act VI. of 1S40, o. 2 (aooeptaiioes of hiUs) ; Act XX. of 1847, 
a A (astfigaiiiatit of oopyright) { Aot XXXI. oT 1454, ms. 14, IS <ootiv« 3 rfmooB of iotorests 
to Imoiovoable proporty ta ctaaes to whioh Bnglish law it applioabio) ; 17 and 15 Vio., 
e. 105, a. 55 (traoalkiw of rogistnrod ships or shares therein) ; Aot X. of 1856, ss. 6, 16, 
55t 48 (laewiMaidiiwi oT apsaoiatioci» artloies of assoeiatioa, trmiuifer of shaiwe, oouiraets 
00 hoiiag opinpapy) a Aot XI. of 1875, a. 5 (ooutraotf on behalf of Praaidonegr 
ftaaks) ] aao voriotta toM Aoss, ap., the Oodh Bent Aot (XIX. of 1868), so. 56^^, 116; 
Ihe liodras Beat^Aot (VIU. 1555), a. 7 ; atid the Xonioipal Acta, IV. of 1873. a. IS ; 3ti. 
of 1575, a. 153 AV. of 18753 a lAa VJJU of 1874^ a 81 } Bengal Aot IV. of 157^ •« 54; 
Xadioa Aot IX. of 1557, a. 4 ; and Bombay Aot 111. of 1878, a. 54. 
t Sta Aot IX. or 1875. 

I Wsl tao a 65, 
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U iHasaateriai whether the ladiaa Pe^el Code 
ii or is not iu force iu the place where the coercion ie employed. 

Af on board! an English ship on the hif'h seas, oatises B to outer into oa Ogro#* 
moot by an act amounting: to criminal intimiaatiou under the lodtan Penal Code* 

A afterwards sues B for breach of ctmtract at Calcutta. 

A has employed coercion* although his act is not an offence hy the lAw of Eii|(^ 
land, and httbougn aeution 506 of tlio Indian Penal Code waa not in force at the timb 
when or place whore the act was done. 

^*tTndne maoenoe** de- 1*. “ Undiie inBuenoe** is said toM em- 
taed. ployed in the following canes : — 

(1,) — When a person in whom confidence is reposed by dnother, off 
irrho bolds a real or apparent authority over that othef, itiako6 use of 
aocii confidence or authority for the purpose of obtaining an advantage, 
over that other> which, but for such confidence or authority, he oouTd 
not have obtained : 

(%) — When a person whose mind is enfeebled by old age, illness, or 
blenta! or bodily distress, is so treated as to make him consent to tbd^ 
to which, but for such treatment, he would not have coosentbd, alihougik 
such treatment may not amount to coercion. 

17. ** Fraud'* means and includes any of the folio wiitg acts oom^ 
“Praatf'doflnad. mittod by a party to a contract,^ or with his 

connivance, or by his agent, f with intent to 
deceive another party thereto or his agent, or to induce him to enter 
into the contract :• — 

(l.).^The suggestion, as a fact, of that which is not true, by one 
who do^ not believe it to be true ; 

<2.)— Tiie active concealment of a fact by one having knowledge or 
belief of the fact ; 

promise made witliout any intention of performing it ; 

(4,)^Aay other act fitted to deceive; 

(5.)-— Any such act or omission as the law specially declares to be 

fraudulent. , » ..i. 

S^cplanatunK — ^Mere silence as to facts likely to affect the willing* 
ness of a person to enter into a contract,^ is not fraud, unless the ctci* 
cumstanees of the case are such that, regard being had to ihem, it is 
the duty of the person keeping silence to speak,} or unless hia silence 
is, in itself, equivalent to speech. 

(a,) A sells^ by suotimi, to B, s horse which A knowe to be uniomid. A sayt 
nsthiag to B about the horse's unsouudaess. This is not fraud in A. 

(5.) B it A^ daugbit^r, and has juet come of age. Hero, the lehitioo between 
the psrtiee would make it A’s duty to tell B if the home is unsound. 

(c.) B saye to A, ** If you do not deny it, 1‘ ehidl aesomo that the horse is 
eonnd.** A eays nothing. Here A's silence is oqui valent to sf>eeoh. 

(4.) A and B, being trsdem, enter upon a contract.^ A Uiis private bfommt^n 
fC a ohaage in prices which would af&^t B'a wiUingness to proceed with the eoil^ 
tmct^ A is not bound to inform B. 


• Mmi * mrmmmiC f Compam a. 236, hors* 

I See a 142, injm. 


OOHTftACr* 

-WMffiffmmmfm” d«- 18. ‘ Misrepresentatioii’ mmtiB and in- 

UmA. eludes — 

(1) the positive assertion, in a manner not warranted by tbe infer* 
mation of the person making it. of ibat which is not true, though he 
believes it to be true ; 

(2) any breach of duty which, without an intent to deceive, gains 
ai\ advantage to the person committing it, or any one claiming under 
h^m, by misleading another to his prejudice, or to tbe prejudice of any 
one claiming under him ; 

(3) causing, however innocently, a party to an agreement, to make 
a mistake as to the substance of the thing which is tbe subject of the 
agreement 

19. When consent to an agreement is caused by coercion, undue 

Toidability of agreement! influence, fraud, or misrepresentation, the agree* 
witbont free content. ment is a contract voidable at tbe option of tbe, 

party whose consent was so caused. 

A party to a contract, whose consent was caused by fraud or misre* 
presentation, may, if he thinks fit, insist that the contract shall be per* 
formed, and that he shall be put in tbe position in which he would have 
been if the representations made had l^en true. 

Eaxeption , — If such consent was caused by misrepresentation or 
by silence, fraudulent within the meaning of section seventeen, the 
contract, nevertheless, is not voidable, if the party whose consent was 
so caused had the means of discovering the truth with ordinary dill* 
gence. 

ExplanaHon, — A fraud or misrepresentation which did not cause 
tbe consent to a contract of the party on whom such fraud was practised, 
or to whom such misrepreaentatioo was made, does not render a contract 
voidable. 

IUuiiration$, 

(a.) A, intending to deceive B, falsely represents that five hundred maunds of 
Indigo are made unnually at A’s factory, and thereby induces B to buy the factory. 
The contract is voidable at the option of B. 

(6.) A, by a misrepresentation, leads B erroneously to believe that five hundred 
maunds of indigo are made aunualty at A^s factory, b examines tlte accounts of 
the factory, which show that only four hundred tuaunds of indigo have been made. 
After this B buys the factoiy. The oontract is not voidable on account of A’s mis- 
representation. 

(e.) A fraudulently informs B that A’s estate is free from incumbrance. B 
fliereupoo buys the estate. The eabite is subject to a mortgage. B may either avoid 
tlie contract, or may insist on its being carried out and the mortgage-debt redeemed.* 

(cf.) B, having discovered a vein of ore on the estate of A, adopts means to 
conceal, and does conceal, the existence of the ore^from A. Tlirough A’s ignoicjce 
B Is enabled to buy tbe estate at an nnder-value. The oontract is voidable at the 
option of A* 

(s.) A is entitled to succeed to an estate at the death of B ; B dies ; 0, having 
fcoeivea intelligenoe of B's death, prevents the intelligence reaching A> and thus 
induces A to sell him his interest in the estate. The sale is voidable at the option 

of A. 

Agromnent void wheio 80. Where both the parties to an agree* 
both parties are under mti. xnont are under a mistake as to a matter of fact 
ukm as to umtter of UoL essential to the agreement, the agreement is 
void. 


JtMd ’paid or or’diidiia^/ 
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Shoptanaiian , — An nrmnnous opinion ad to the value of the thinff 
which forma the aubjeot-matter of the agreemeut is not to be ileemeu 
a mistake as to a matter of foot 

JUuttmUom^ 

(^) A Mfreea to sell to B a apocific cargo of gooda anppoaed to bo on ito way 
from Baglana to Bombay. It turna out that^ before tlio day of tlie bargain, the ship 
oonveying the cargo had been oaat away, and tlie gooda loat. Neither party was 
aware of these facta. Tlie agroemont ia void. 

(6.) A agrees to buy from B a ooruiiu horse. It turns out that the horse was 
dead at the time of the bargam,%ougb neither party was aware of the fact. The 
agreement is void. 

(c.) A, being entitled to an estate for the life of B, agrees to sell it to 0. B 
was aead at the time of the agreement, but h^th parties were ignorant of the fact. 
The agreement is void. 

21. A contract is not voidable because it was caused by a mistake 
Effeot of mistakes as to as to any law iti force in British India ; but a 
mistake as to a law not iu force in British India 
has tlie same etfect as a mistake of fact. 

‘ < IHmiration$. 

A aa.^«>.^makc a contract grounded on the erroneous belief that a particular debt 
is barn^d by Indian Law of Limitation. The coniruot is not voidable. 

A and B maku u contract grounded on an erroneous belief as to the law regu- 
lating hills of exchange in France. The contract is voidable. 


Oontraot oauMid by mis- 22. A contract is not voidable merely 

take of one party as to mat* because it was caused by one of the parties to 
ter of fast. it being under a mistake as to a matter oi fact. 


What considerations snd 
objeots are lawful, and what 
not. 


23. The consideration or object of an 
agreement is lawful, unless — 


it is forbidden by law ;* or 

is of such a nature that, if permitted, it would defeat the provi- 
ipons of any law ; or 
ia fraudulent ; or 

involves or implies injury to the person or property of another; or 
the Court regards it as iminoralf or opposed to public policy.^ 

In each of these cases, the consideration or object of an agreement 
is. said to be unlawful Every agreemeut, of which the object or con* 
sideration is unlawful, is void. 

lUuwtratkoM* 

fa.) A agrees to sell his bouse to B for 10,000 rupees. Here, B*s promise to 
pay the sum of 10,000 rupees is the consideration for A’s promise to sell the house, 
and A*s promise to sell the house is the consideration for B*s promise to pay the 
10,000 rupees. These are lawful considerations. 

(6.) A promises Co pay B I^OOO rupees at the end of six months, if C, who owes 
that sum to B, fails to pay it. B promises to grant time to 0 accordingly. Here>, 
the promise of each party is the consideration for the promise of the other party, 
aad they are lawful considerations. 

(c.) A promises, for a certain sum paid to him by B, to make good to B the 
▼aloe of his ship if it is wrecked on a certain voyage. Here, A*s promise ia the 
omudderation for B*s payment, and B*s payment ia the conskieratson for A*s pro- 
mise ; and those are lawful considerations. 
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(d.) A pmmkm to malntota B*o ohsM, and B pjromiaes tP poy A 1,000 mpees 
yearly for the purpcHie, Uero, the proniii»e of each party in the oonsideratioii for^ 

pramiiie of the other party. They are lawful consideratioaa. 

(a.) Af B, and C enter into an agreement for the division among them of mna' 
aoquimd, or to he acquired, by theni by frimd. The agreement is void, as its object 
ie unlawful. 

(/) A promises to obtain for B an employment in the public service, and B 
nronimes to pay 1,000 rupees to A. The agreement is void, as the consideration 
for it ia unlawful, 

ig,) A, being; aj^ent for a landed propnotor, agrees for money, without the know- 
ledge of his prutcipal, to obtain for B a lease of land belonging to his principal, 
ne agreement between A and B is void, as it implies a fraud by concealment by' 
A on ms principal. 

(h.) A promtses B to drop a prosecution which he has instituted against B for 
robbery, and B promises to restore the value of the things taken. The agreement 
is void, as its object is unlawful. 

(♦.; A*s estate is sold for arrears of revenue under the provisions of an Act of 
the legislature, by wliicli the defaulter is prohibited from purchasing the estate. B, 
Upon an understanding with A, becomes the purchaser, and agrees to convey the est^t^ 
to A upon receiving from him the price which B has paid. The agreement is void, as 
it readers the transaction, in efEect, a purchase by the defaulter, and would so defeat 
the object of the law. 

(j.) A, who is B*h mukhUr, promises to exercise his influence, as such, with B 
in favour of C, and 0 promises to pay 1,000 nipees to A. The agreement is void, 
because it is immoral. 

(k.) A agrees to let her daughter to hire to B for concubinage. Tlie agreement 
is void, because it is immoral, though the letting may not be punishable under the 
Indian Penal Code. 

V&id Agreements. 


24 If any part of a aingle consideration for one or more objects, 
Agreemeots void. If con- OF any part of any one of several 

aideratiuiis and obfooto na* oousiderattoiis for a Single object, is unlawful^ 
lawful in port. agreement is void. 

A promises to superintend, on behilf of B, a legal manufacture of indigo, an^ 
an illei^l traffic in otlier articles. B promises to pay A a salary of 10,1^ rupees a 
year. The agreement is void, the object of A’s promise, and the consideration for 
B*s promise, being in part nnlawful. 

Acrsainent without oom 26. An agreement made without condidefi 
•idaration, void, nnliiss— ation is Void, unless — 

it 18 expressed in writing and registered under the law for thd 
ittsin wHtingaodragis- ^>^6 bwiug iu force for the registration of AS* 
tared, suraucss, and is made on account of natural 

levs and affeotiofi between parties standing in a near relarioii to each 
other; or unless 

(2) it is a promise to compensate, wholly or in part, a persoti whe 
wlsapromloaioooaiiioa. has already voluntarily done something for the 
ssdm for aomsthfof dons, promisor, or Something which the promisor was 
legally compellable to do; or unless, 

(8) it is a promise, made in writings and signed by the person to be 
«w Is a fnmim to pay a chai|[ed therewith, or by his agent generally or 
Ma hiwred' by t i arit a i foa* epe^ly authorised in that behalf, to pay wImUj 
or in pfMTt a debt of wliicb the creditor might 
have enftiroed payment bat for the taw for the limitation of suits. 

In any of these oaees, such an a^^ment is a oontraqt* 
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f J.^NbiKifig io thte mtkm diail «lfeei tbe faliditjii 

9 B between tbe donor and tlofieOi oi aaj gift aotitally made. 

tb^phmuiian — An agreement to which tiie eottaeni of the pro^ 
miaor ia freely girea u not void merely beoanse the oonaidemtion ia in* 
adequate; but the inadequacy of the coneiderHtioii may be taken into 
a€c«»uiit by tlie Cotiri iu determining the queetiou whether the eoneetit 
#1 the proimoor was freely given. 

lUuttPatioHB. 


(a,) A piomieeSy for no consideration, to give to B Rs. 1,000. This tt a void 
agreement. 

(6.) A, for natural love and affection, pomisea to give his son, B, Rs. 1,000. A 
puts his promise to B into writing, and registers it. This is a contract* 

(c,) A finds B*s purse, and gives it to him. B promises to give A Rs. 50. This 
Is s contract. 

(d,) A snpports B*s infant son. B promises to pay A*8 expenses )u so doing, 
Tliis iH a contract. 

(«.) A owes B Rs. 1,<X)0, but the debt is barred i>y the Ijirnitaticm Act. A signs 
a written promise to pay B Rs. 6(K) on account of the debt. This is a eontraot. 

(/.) A agrees to s<’Il a horse worth Ks. 1,000 for Rs. 10. A's consent to the 
agreement was freely given. The agreement is a contract, notwithstanding the 
inudtK|iiacy of the consideration. 

(g.) A agrees to sell a horse worth Rs, 1,000 for Rs. 10. A denies that his con- 
sent to the agreement was freely given. The inadequacy of tl»e censideration is a 
fact which the Court shonld take into account in considering whether or not A*8 con- 
sent was freely given. 

AKreeniont in restraint of 26. Every agreement in reMraiDtof the 
tnarriago void. marriage of any person, other than a minor,* is 

void. 


27. Every agreement by which any one is restrained from exer- 
Agroetneat in restraint of t^isiug*!* a^ lawful profession, trade, Of busitiesB 

tnk<ie, void. of any kitnl, is to that extent void 

Ejcception 1 , — One wliu sells the goo<)-wiil of a business may agree 
Saving of agreement not with the buyer to refrain from carrying on a 
tu carry on borttness of similar busiiiess, witbiii Specified local iimiu, so 
wiiloh good.wiH IS sold} j^„,g buyer, or any |>erson deriving tille 

to the good-will from him, carries on a like business therein, provided 
that such limits appear to the Coin t reasonable, regard being had to the 
nature of the business. 

ExcefHion ^2 , — Partners may, upon or in anticipation of a dissolu- 
of ngroement between tion of tho partnership, agree that some or all 
partners prior to dissoiauoti} of them will not carry oli a business similar to 
tliat of the partnership within such local limits as are referred to in the 
liist preceding exception. 

Exoefdion 3 , — Partners may agree that some one or all of them will 
or during cmitmtumos of carry on any business other titan that of 
psTtasrship. the partnership during the continuance of tfab 

partnership. 

28. Every agreement, by which any party thereto is restricted 
AgrasMioiito iu rsstimint absolutely from enforcing his rights under or 

sf Isgii ptwoeodings, void. in respect of any contract, by the usual leg^il 


hw or her mioority, us to which see Act IX. of 1875. 
wurUi *^dd iKii nuBun sti ubsolute restriction, und siw intended to apply toa 
Igw^m^wstriotion, % reMricSioo Hmited to mnam puriionlar pkoe,^ FSr Oonoh, OX, 14 


ooimicrr. 
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jproeeecUngB in tbe ordinal^ tribonala, or whicb limtifi tbe time witfain 
^irtikh be may ibo8 enforce his rights, is void to that extent, 

Eaeeption i. — ^This section shall not render illegal a cdbtract, hy 
Swing of ©antrmot to wh which two Of more ^rsons agree that any 
Ibr to wiiitimtiQD ai»{mt6 dispute which may arise between them in re* 
that may arfM. ^ spwt of any subject or class of subjects shall 

be referred to arbitration, and that only the amount awarded in such 
arbitration shall be recoverable in respect of the dispute so referred.* 

1* 1* i* f 'f 

Exception Nor shall this section render illegal any contract 
Saving of coninmi to ro- writing, by which two or more persons agree 
for qufwiiont that have al- to refer to arbitration any question between 
reatyanm, them which has already arisen, or affect any 

provision of any law in force for the time being as to references to 
aibitration. 

Sgt^emoAU void, for UQ. 29. Agreements, the meaning of which is 
oerbiixity. Certain, or capable of beiug made certaini 

are void. 

lUuiiratioM, 

(a.) A agreeii to •ell to B * a linndred tons of oil.* There is nothing whatever to 
snow whntaind of oil was intxmdcd. The agreement is void for uncertainty. 

(o.) A agrees to sell to B one hundred tons of oil of a specified description known 
at an artinle of commerce. There is no uncertainty here to make the agreement void. 
*1 • ^ ** ^ ^ c^oamil-oii only, agrees U> sell to B ‘ one hundred tons 

I ^ nature of A « trade affords an indication of the meaning of the words, 
and A has entered into a contract for the sale of one hundred tons of cocoanut’^oU. 

id,) A agrees to sell to B ‘ all the grain in my g^ninary at U4mDagar.* There is 
no uncertainty hero to make the agreement void. ® ^ 

, ^ agrees to sell to B ‘ (»ne thousand maimds of rice at a price to be fixed by 

U. As the price w capajdo of being made certain, there is no unceitainty hero to 
make the agreement void. 

(/• ) ^ 1^ * niy w'hite horse for nipocs five hundred or rupees 

one thousand. 1 here is nothing to show which of the two prices was to be given 
The agreement is void. a 

80. Agreement# by way of wager are void, and no suit shall bo 
A|jrrM>m«nt, iqr of brought for recovering anything alleged to be 
wt»g«r roid won on any wager, or entrusted to any person 

to abide the result of any game or other uncertain event on Vliich any 
wager is made. ^ 

This section aball not be deemed to render unlawful a subsoription 
8n!,|«iaB{Dravaaror<wr. or coiitributinn, or agreement to subscribe or 
pr.«^ibr contribute, made or entered into for or toward 

My plate, piue, or sum of money, of the value or amount of five hun* 
“Pward* to be awarded to the winner or winners (rf any 

Nothing in this section shall be deemed to legalise any trans> 
SMtion 8MA of tb, la- action connected with horse-racing, to which 
l*oaal Oodo Bot af- the provlaons of section S84A of the 
"”**• Penal Code apply. 


* JTiMsbr V. OaHmtta 0« Awunm,. 1. R., 1 do. 43, 

t n^waiod tbs SpMifio fUdiof Aet (I. of 1877). 
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CoArrm ni.— Or CoRrmoctrr OoNTBAcn. 


U. JL * eontingent oontnkct* it a contract to do or not to do tomc^ 
"OoBttegMit eontiMr* thing, if some event, coliaterai to aocb contract, 
doea or does not happen. 
lUmlratum. 

A oontrftcta to pay B B& 10^000 if B's house is burnt. This is n oontingent 
oontnct 

82. CSontingent contracts to do or not to do anything if an 
VttfommaiitofoQatraots unoertain future event happens caimot ba 
oontiugeui OB ail event hap* enforced by law unless and until that event has 
happened. 

If the event becomes impossible, such contracts become void^ 
JlluiiraHofii* 

(o.) A makes a contract with B to buy B’b horse if A survives 0. This contract 
cannot be enforced by law unless and until C dies in A’s lifetime. 

(6.) A makes a contract with B to sell a horse to B at ii speeifiod price, if 0, to 
whoiU the horse has been offered, refuses to bnv him. The contract cannot he enforced 
by law unless and until C refuses to buy the horse. 

(c.) A contracts to pay B a sum of money when B marries C. C dies without 
being married to B. Toe contract becomes void. 

88. Contingent contracts to do or not to do anything,' if an un* 
Bnfofoemmt of oontraots certain future event does not happen, can 'be 
eontioiroiit cm an avent not enforced when the happening of that eveat 
happening. becomes impossible, and not before. 


Illmtraiion, 

A agrees to pay B a sum of money if a certain ship docs not return. The ship 
it sunk. The contract can be enforced when the ship sinks. 

84. If the future event on which a contract is contingent is the 

on Whiohoon. *"• 

traot it contingent to bo u^d time, the event shall be considered to 
deenied impossible, if it is become impossible when such per8t>n does any- 
firtwe^mdoot of a thing which renders it impossible timt he 
V g parson. should so act within any definite time, or 

otherwise than under further contingoDcies. 

Bluntratkon. 

A agrees to psyB a sum of monoy if B marries C. 

G inarries D. ^e marriage of B to 0 must now be considered impossible, al- 
though it is possible that D may die, and that 0 may afterwards marry B. 

85. Coutingent contracts to do or not to do anything, if a sped- 
Whan oontraots bsootne uacertaiu event happens within a ^ed 

void, whioh are oontiogent time, becoitio Void, if, at the expiration of the 
^ time fixed, such event has not hapfieoed, or if, 

evia wnhin time. before the time fixed, such event becomes im- 
possible. 

Contiiigeiit contracts to do or not to do anything, if a specified 
WhsnoofttiaQta mi^ be uncertain event does not happen within a fixed 
enllSirasd, whioh mr% etmtin* time, may be enforced by law when the Umm 
fm wi •pwdawt went not fixed has expired, and such event has not hap- 
Sappaniiigwiildatisedaaie. before the time fixed has expired^ if 

it becomes certsia that s^ event will not happen. 


M,87 


Hi ooteoLm. 




^ UtolKtljoiii. 

im.) A nrotaiMloiNijr Bstamofinoiiey 

Xb# ornttmi am/ be enipreed if tke tetumn witbin tbe year ; md becomee vpid 

If tboiihipi»bun»twHhio the year. . v* ^ 

(6.) A promiftci! to pay B a aum of money if a certain ship does not retam wUluii 
a year. The contract may be enforced if the itiip does not retam within a year, or 
ie within tbe year. 

86. Oantiogeiit agreetneoia to do or not to do anything, if an 
Agremiiesti oontlogent on imposhible event bappene, are void, wke^r the 
imp<^bfe etenia, void. imposaibiKty of the event 18 known or not to 
the parties to the agreement at tbe time when it is made. 

lllu$traHoni, 

(a.) A agreee to pay B 1,000 rupees if two atraight lines shonld enclose a space. 
Tbe agreement is void. 

<A) A ames to pay B 1,000 mpees if B will marry A'sdanghier C. C was dead 
at the time of the agreement. The agreement is void. 


Chaptsb IY.— Of the Perfobmamci of CkmaAcm 
CtmiToMB which mu$t be performed. 

87* The partien to a contract mnat either perform, or o66r to per« 
OUigatka oi parties to form, their respective promises, unless such 
esntraots. ^ performance is diBnensea with or excused undeir 

tbe provisions of this Act, or of any other law. 

Promises bind the representatives of the promisors in case of the 
death of such nromtsors before performance,* unless a contrary intention 
hppean from the contract. 

(tf.) A promises to delirer goods to B on a certain day on payment of Bs. 1,000. 
A dies before that day. A*s roprefientativos are bound to deliver the goe^ to 1^ sod 
B it betmd to pay tlie Rs. 1,0(K) to A’s representatives. 

(h.l A promises to paint a picture for B by a oertain day, at a oeiiam price. A. 
dies befere the day. Toe contract cannot be enforced either by A'e lepmentativee 
or by B. 

88 . Where a promisor hiu made an offer of performance to lihf 
Mboioriefhaaltoaooapt promisee, and tlie offer has not been accepted 
eihr of performaiioe. the promisor is not responsible for aon-perfor* 

snaooe, nor does he thereby lose bis rights under the contract 

Every such offer must fulfil tbe fmlowiug conditions 

(1.) It must be unconditional. 

(2^) It must be made at a proper time and place, and under snob 
circumstances that the person to whom it is made may have a reason- 
able opportunity of ascertaining that the person by whom it is made 
"is able and witling there and then to do the whole of what J^ is hmiad 
by his promise to do. 

0*1 If tbe offer is an offer to deliver anything to tbe , promisee, 
^e i^misee must have a reasonable opportunity^ of seeing that the 
thing olfered if the thing which the {womisor is bound ^ bis proia^ 
to deliver. 



iNilX-] fiotimMv. Ml 

A»«SSu to«ae of MveetJ jeiat pnmiiWM Imi tb* mmm l«git «ob> 

M«a to all of them. 

lOtuetrai&m, 

A contracts to deliver to B at his warehouse^ on the let ICaroh 1873, 100 Mii 
ef cotton of a fiarticuliir quality, la order to make an o£ter of performanoe with ^ 
c^eot atated in this aectioo, A must bnog the cotton to B's warehouae, on the ap* 
pointed day. under aueh oireumstancee that B may have a reaaonable opportunity Of 
aatisfylllg oainaelf that the thing offered la cotton of the quality contracted h»r» and 
that there are 100 halea. 

89. Whon m party to a eontraot has reftised to peiform, or disabled 
Sflhet of refosal of party bimsell from performing, bis promise in iti 
teiMMewiQ piHMataewhimy. entirety, the promisee may put an end to the 
oontraet,* unless he has i^nified, by words or oonduot, bis acquieseenoe 
in its continuance. 

IlluMtraiionM, 

(a.) A, a slnjter, enters into a eontraot with B, the manager of a thaaire, to sing 
at his theatre two nights in every week during the next two months, and B engages 
to pay her 100 rupees for each night’s portorm inoo. On the sixth night A wilftniy 
absents herself from the theatre. B is at liberty to put an end to the contract. 

(A) A, a singer, enters into a contract with B, tne manager of a theatre, to sing 
at his theatre two nights in every week during the next two months, and B engages 
to pay hor at the rate of 100 nipoes for each night. On the sixth night A wilfully 
absents herself. With the assent of B, A sings on the %evenU) night. B has 
signified his acquiescence in the continuance of the contract, and cannot now put an 
cmd to it, but is entitled to cumpon<i.ition for the damage sustained by him imough 
A’s failure to sing on the sixth night. 

By whom contrwot$ must be performed. 

40. If it appears from the nature of the case that it was the 
Person by whom promise intention of the parties to any contract that 

is to bo performed. any promise contained in it should be per- 

fbrmed by the promisor himself, such promise must be performed by 
the promisor. In other cases, the promisor or bis representatives may 
employ a competent person to perform it 

IlluitrationM. 

(a.) A promises to pay B a sum of money. A may perfox'm this promise, either 
by personally paying the money to B, or by causing it to be paid to B by another ; 
and, if A dies before the time appointed for payment, his representatives mast per« 
form the promise, or employ some proper person to do so. 

(6.) A promimjs to paint a picture for B. A iriust perform this promise par* 
Bonally. 

41. When a promisee . accepts performance of the promise from a 
Effect of accepting per- third person, he cannot afterwards enforce it 

Ibrmahoe from third p^rsoti. against the promisor. 

42. When two or more persons have made a joint promise, then 
Bevolntiou of joint lia- (unless a contrary intention appears by the cou* 

biUties. tract), all such persons, during ilieir joint lives, 

and, after the death of any of thcin, his representative jointly with the 
survivor or survivors, and, after the death of the^ last survivor, the re* 
presentatives of all jointly, must fuldi the promise. 

4$« When two or more persons make a joint promise, the promisee 
:Aji 9 aw.rfJomt|n«m!Mn may. in the absence of erpre» agreem^ to 
my be compelled to p«r« the contrary, compel any one of sudij joint 
promisors to perform the whole of the |wotitiie« 

s And ace a 73, t Tim memdagfwaaebfy it 'say o^ mtu* 



oomntACT. 


tn 




Each of two or more joint prommni may compel every oHier joint 
%nch promifor m»y com- promisor to contribute equally with himself to 
p»] oonfcHbadoii. the performance of the promise, unless a con- 

trary intention appears from the contract. 

If any one of two or more joint promisors makes default in such 
siwringonaw«l^def»u]t Contribution, the remaining joint nromisom 
Ia oontHbatioflu must bear the loss arising from such oefault in 

equal shares. ^ 

Explanation , — Nothing in this section shall prevent a surety from 
recovering, from his principal, payments made by the surety on behalf of 
the principal, or entitle the principal to recover anything from the surety 
on account of payments made by the principal. 

lUuBtrationg, 


(o.) B, and C, jointly promwe to pay D 3,000 mpees. D may compel either 
A or B or C to.pay him 3,000 rupocs. 

(h,) A, B, and C, jointly promise to pay D the sum of 3,0W rupees. C is com- 
pelled to p^4be«erholc. A is insolvent, bat his assets are suffioient to pay one-half of 
ois debts. Cfis entitled to receive 600 rupees from A*s estate, and 1,250 rupees from B. 

(e.) A, B, and C, are under a joint promise to pay D 3,000 rupees, C is unable 
io pay anything, and A is compelled to pay the whole, A is entitled to receive 1,500 
rupees frotn B. t 

{d.) A, B, and C, are under a joint promise to pay D 3.000 rupees, A end B being 
only attrot|es tor C. C fails to pay. A and B are compelled to pay the whole aum. 
They are entitled to recover it from 0. 

44. Where two or more persons have made a joint promise, a re- 
BllVwt of release of one of one of such joint promisors by the 

Joint promisor. promisee does not discharge the other joint 

promisor or joint promisors ; neither does it free the joint promisor so 
released from responsibility to the other joint promisor or joint pro- 
misors.* 


46. When a person has made a promise to two or more persons 
jointly, then, unless a contrary intention appears 
von lono jom ng n. contract, the right to claim jperform- 

ance rests, as between him and them, with tbem during their joint lives, 
and, after the death of any of them, with the representative of such 
deceased person jointly with the survivor or survivors, and, after the 
death of the last survivor, with the representatives of all jointly. 


lUmMrotiou, 


A, in cotiaidifration of 6,000 rupees lent to him by B and C jpronuaea B and 0 
jointly to r^tKiy them that aum with interest on a day specified. B dies. The right 
to clinra periormatioe rests with IV# representative jointly with C during CTe life, and, 
aftM* the death of C, vrith the representaUves of B and G jointly. 

Time and Place for Performance. 


Time for parformanro of 
premiia, whore no applioo* 
tion Is bo be mode, aiMi no 
hbao Is iipodfioA 


46. Where, by the contract, m ipromtsor ia 
to jt^nform his promise without application 
the promisee, and no time for performance is 
s{>Mifi6d, the engagement must be performed 
within a reaaoowe Ume, 


a See a IIG^ 




Jn^IDLI ooismum. sgg 

JSqptonat^cm. — ^The quration, * What ia a teaaonaUe time f ' ia. io 

patticolar caae, a question of fact 

47. Wiien a promise is to be performed on a certain and the 
Timo and place for per. promisor has undertaken to perform it without 

Ibrauuioe of proaiiee ^ oer. application by the promisee, the promisor may 
tiind^r>a^ no application perform it at any time during the usual hours 
tobenia^ie. business on such day and at the plaoe at 

which the promise ought to be performed, 

A promises to deliver goods at B*s warehouse on the 1st January. On that day 
A brings the goods to B's warehouse, but after the usual hour for closing it, ana 
they are not reocived. A has not performed his promise. 

48. When a promise is to be performed on a certain day, and the 
Application for perform, promisor has not undertaken to perform it with- 

anoeon oertaio day to be out application by the promisee, it is the duty 
at proper time and place. the promisee to apply for performance at a 

proper place and within the usual hours of business. 

Explanation . — The question, * What is a proper time and place ?* 
is, in each particular case, a question of fact. 

49. When a promise is to be performed without application by 
Place for performance of promisee, and uo place ia fixed for the per- 

promise, where no appiioa* formance of it, it is the duty of the promisor 
^ ® to apply to the promisee to appoint a reason- 

or per ormaoce. ploco for the performance of the promise, 

and to perform it at such place. 

JUuBtratim. 

A undertakes to deliver a thousand inaunds of juto to B on a fixed day. A 
must apply to B to appoint a reasonable place for the purpose of receiving it, and 
must deliver it to him at such place. 

P«rfanB«ioemiiiu>neror The performance of any promine may 

at time prescribed or sane- be made in any manner or at any time which 
tioned by promisee. the promisee prescribes or sanctions, 

Illustraiions, 

(a.) B owes A 2,000 rupees. A desires B to pay the amount to A*s account 
with C, a banker. B, who also banks with 0, orders the amount to f>e transferred 
from his account to A’s credit, and this is done by C. Afterwards, and before A 
knows of the transfer, C fails. There has been a good payment by B, 

(^.) A and B are mutually indebted. A and B settle an account by setting off 
one item against another, and B pays A the balance found to be due from him upon 
such settlement. This amounts to a payment by A and B, respectively, of the 
sums whieli they owed to each other. 

(c.) A owes B 2,000 rupees. B accepts some of A's goods in reduction of the 
debt. The delivery of the goods operates ns a part-paynumt. 

(d.) A desires B, who owes him Rs. 100, to send him a note for Rs. 100 by 
|K»st. Ihe debt is discharged as soon as B puts into the post a letter containing 
note duly addressed to A. 

Performance of Beciprocal Promises, 

Ptmlaer not bound to When a contract consists of reetpro* 

porfom, noless rootprocul promises to be simtiltaoeously i^rfoni^, 
promisee fswdy eadwilUiig no promisor need perform bis promise unless 
SeperCorm, promisee is reMy and willing to peiform 

bis reciprocal promise. 







' , JUiMniiiomu 

(a.) A and B contract that A shall dcB^ar goods to B to bo |»ald tost hy B 4m 

dohvcrjfr# 

A need not deliver the goods, unless B is ready and willing to pay for the 
'oods on delivery, 

B need not ^y for the gf>ods, unless A Is ready and wiUlng to deliver llisn oii 
mynient 

(b,) A and B contract that A shall deliver gc^s to B at a price to be paid by 
instafmenU, the first instalment to he paid on delivery. 

A need not deliver, unless B is ready and willing to pay the first instatmOai od 
^elivery, 

B need not pay the first instalment, unless A is ready and willing to deliver tho 
';oods on payment of the first instalment. 

02. Where the order ia which reciprocal promises are to be per* 
Order o( peiforinaiiee of formed is expressly fixed by the oontraot, they 

wciprooaJ promises. shall be performed in that order ; and where 

lie order is not expressly fixed by the contract, they shall be performed 
*n that order which the nature oi the transaction requirea 

lUutbtatioM, 

fa.) A tnd B contract that A shall hutld a house for B at a fixed price. A’s 
promise to huiUl tho house must V»e performed before B’s promise to pay for it. 

(6.) A and B contract that A shall make over his stocK-in>trade to B at a fixed 
)ri<!«, and 1) promises to give security for the payment of the money. A’s promise 
.lived not he performed until the svciirity is given, for tlio nature of the transaction 
•equirt's that A should have security before he delivers up his stock. 

03. When a contract contains reciprocal promises, and one pArty 
tiabilHy of party pre. *-^6 contract prevents the other from per- 

ventingttvent on which oon- forming his promise, the contract becomes 
tract is to take cfioct. Voidable at the option of the party so prevent- 

ed ; and be is entitled to compeusation* from the other party for any 
loss which he may sustaiu in consequence of the non- performance of 
the contract. 

llluttration, 

A and B contract that B shall execute certain work for A for a thousand rupees* 
B IS ready and willing to execute the work accordingly, but A prevents him f rout 
lumg so. 7, , <^ontract is voidable at the option of B ; and, if he elects to rescind 
t, lie IS vntitlvd to recover from A coiupensation for any loss which he has iuourred 
yy Its non-pvrformanco. 

04. When a contract consists of reciprocal promises, such that one 

Bfibct of default as to cannot be performed, or that its per* 

that proutifio which should formanco cannot be claimed till the other has 

performed, and the promisor of the pro- 
oal promuHM.'^^ ^ *«otpro- la at mentioned fails to perform it, such 

pi^misor cannot claim the performance of the 
reciprocal promise, and must make compensation to the other party to 
tile eoutract for any loss which such other party may sustain bt the 
sion*performance of the contract. ^ ^ ^ 

JHustraHtmi, 

convoy, from Calcutta to the Mauritaus, a 
esfgo to be pievused by A, B receiving a certain freight for its i^vevaneeu A 
^s pot provide any cargo for the ship, A cannot olaim the performat^ uf 
prottuset and must make compensation to B for the loss which B hv Iba 

ton perfcirmanoe of the oontimet » 


^ Bees, 7S| 
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(ft.) A eoiitr«ct» with B to eMmte oovtMii hi]iiMer»^ work for ft fixed |»rtee^ B 
•wi^iljiiur the oisaBoldiug and timber neoettiftry for the work* B refates to fumtiih 
mny Sedloldinff or 1iml»er, and the work cftnoot he exeotiied. A need not exeoute 
Bift work, ftnd B i» bonnd to midce com|>etisfttion to A for ftoy lose oaneed to him 
^ non-perfonnance of the oi>ntract. * * 

(c.) A eoiitrftctfi with B to deliver to him, at a specified prioe, certain merohandifto 
on hoard ft ship which cannot arrive for a month, and B to pay for Uie iiier* 

ebaodiee witbm a week from the date of the contract. B doen not pay within the 
week. A’a promise to deliver need not be informed, and B must make eompen- 
ftftBon. 

(«h) A promises B to sell !itm one hundred bales of merchandise, to Iw delivered 
pext day, and B promises A to pay fur tbeni within a monitt. A does not deliver 
according to his promise. B*s promise to pay need not be performed, and A must 
make oompensation. 


85, When a party to a contract promises to do a certain thing at 
Bfiimt of faiinro to per- before a Specified time, or certain things at 
form at fixed time, on oon* Of before Specified tirnes, and fails to do any 
4 raot ia which tims la os* guch thing at OF before the specified time, the 
contract, or so much of it as has not been per- 
formed, becomes voidable, at the option of the promisee, if the inten- 
tica nf the parties was that time should be of the essence of the contract. 
If it was not the intention of the parties that timo should be of 
Bfibot of snoh failure the essence of the contract, the contract doep 
ishisa time is notnsseutukl. ^ot become voidable by the failure to do such 
thing at or before the Sfiecified time ; but the pi^misee is entitled to 
4 H>nspeassatipn from the promisor for any loss occasioned to him by such 

If, in case of a contract, voidable on account of the promisor’s failure 
Sffeofe of aooepUnoe of to perform his promise at the timo agreed, the 
psrformanoe st time other promisee accepts performance of such promise 
that agvaod upon. at an time other than that agreed, the pro- 

misee cannot claim compensation for any loss occasioned by the uoti^per- 
formance of the promise at the time agreed, unless at the time of such 
acceptance he gives notice to the promisor of his intention to do so.^ 

Agiaemeatiodoimpossi. An agreement to do an act impossible 

k)e aet. in itself is void. 

A contract to do an act which, after the contract is made, becomes 
CkMitraot to do act aOor- impoBaibie,f or, by reason of some event which 
^wavda hoooisitig impoatiblo the promisor could not prevent, unlawful, 

becomes void when the act becomes impossible 


or anlawfhl. 


Where person has promised to do something which he knew 
<hnap«asaikm for Iom with reasonable diligence, might have 

tbro^iioii-porformAiioeof known, and which the promisee did not know 
«aot known to bo iupoMibie to be impossible or unlawful, such promisor 
oronlawfal. must make compensation to such promisee for 

any low which such promisee sustains through the ooD-performaxice of 
the promise. 


e Compara.M. 02 and fit, infirm, 
f OUierwise than bj tho doAalt of tbs oontraotor. 
i Bet so* ft. Cift, i9^» ' 
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IU«9traitenf* 

(a) A agreeg with B to discovor treasore by magic. The agreement Is void. 

{bS A and B contract to marry each other. Before the time fixed iot tiie maif^ 
iage, A goes mad. The contract Womes void. . 

(e,) A contracts to marry B, being already married to C, and being forbidd^ by 
he law to which he is subject to practise polygamy. A must make compensation to 
3 for the loss on used to her by the non -performance of bis promise. 

(<rl.) A contracts to take in cargo for Bat a foreign port. A*s Government after- 
ards declares war against the country in which the port is situated. The contract 
lecomes void when war is declared. 

(s.) A contracts to act at a theatre for six months in consideration of a snot 
taid in advance by B. On several occasions A is too ill to act. The contract to act 
>n those occasions becomes void. 

B7. Where persons reciprocally promise, firstly to do certain things 
VMiproo.1 promifKMi to do which are legal, aud, eecondly, under specified 
htngf legal, and also other circumstances, to do certain other things which 
kings illegal. are illegal, the first set of promises is a contract ; 

>ut the second is a void agreement. 

Illustration^ 

A and B agree that A shall sell B a house for 10,000 rupees, but that, if B uses 
i as a gambling house, lie shall pay A 50,000 rupees for it. 

The first set of reciprocal promises, namely, to sell the house, and to pay 10,000 
.npees for it, is a contract. 

The second set is for an unlawful object, namely, that B may use the house am 
gambling house, and is^a void agreement. 

58, In the case of an alternative promise, one branch of which is 
AlUwnative promise, one the other illegal, the legal branch 

braaeh being illegal. alone can be enforced. 

IllustratUm, 

A and B agree that A shall pay B 1,000 rupees, for which B shall afterwards 
ieliver to A cither rice or smuggled opium. 

This is a valid contract to deliver rice, and a void agreement as to the opium. 

ApprapricUion oj Payments. 

69. Where a debtor, owing several distinct debts to one person 
Application of payment niakes a payment to him, either with express 
where debt to be discharged intimation, or under circumstances implying 
js indicated, the payment is to be applied to the dis« 

iharM of some particular debt, the payment, if accepted, must he ap* 
^lied accordingly, 

Jlluetraiionw. 

M « ^ owes B, among other debts, 1,000 rujiees upon a promissory note, whi<^ 

fails duo on the Isfc June. He owes B no other debt of that amount. On the 1st 
June A pays to B 1,000 rupees. The payment is to bo applied to the discharge of 
the iMTomisiioiy note. ® 

ib.} A owes B, among other debts, the sum of 567 rupees. B writesto Al 
and demands payment of this sum. A sends to B 567 rupees. This payment ia to 
,'ieapplied to the discharge of the debt of which B had demanded payment. 

80, Where the debtor has omitted to intimate, and there are no 
Applie«tien of payment <>tber circumstances indicating to which 4eH 
tohedisohaiged the pavment is to be applied, the creditor may 
la not indionied. itpply it at bis diacrelioa to miy lawful deliA 







dmiasd tohim b0m iikm 40^ rm^rm^ 

ip 0 r ip iml bprrsd lif Imt in Cpm for Ibe iimp H^op^ #p fo the 

tppipii ef ppiitp^ 

4KI. Wbprp mitlier ppriv makes aa;^ approprialioii, the peymeeA 
* Afi^fiPiPM sf iwyaiePt be ppfrfied in dippbarge of tbe deW^ iH 

wbwre nflither fnirty appro- order of tiiDO, whether they are or are not bar- 
ted by the taw in foroe for the liiae b«ii)g pe to 
the limitatioii of enita. If the debts are of equal standtog, the paymeat 
ahfdl hp applied in discharge of each proportronably. 

Ckmiracte wkith need ^lat be performed. 

. Mwt or amticm, m. parties to a contract agree te 

ekmiiomi ead eitor«aioii of Bubfttitute a new contract for it, or to resciq4 
or alter k, the original contract need not be 
performed. 

> Illu9tra$ion$. 

A owes money to B under a contract. It U agreed between A, B, and 0 
^at B shall thenicefortn accept C as hi* debtor iOKioad of A. The old debt of A to B 
is at an end, and a new debt from C to B baa been contract< d. 

(6.) A owes B 10,000 rupees. A ontora into an arrangcruent with B, and gives B 
a morti^ge of Ida ( A’a) estate for 6,000 rupees in place of the debt of 10,000 mpeos. 
(Diis is a new contract, and extinguishes tlie old. 

ieJ) ^ owes 6 1,000 rupees under a contract B owes C 1,000 rupees. B ortfens 
A to credit 0 with 1,000 rupees In his books, but C does not nsHcrii to the arrange- 
ment. B still owes C 1,000 rupees and no now contract has been entered into. 

j6$. Every promisee may dispense witii or remit, wholly or in partp 
Bromdsas may dispense the performance of the ptorniso mode to him, 
with 9 r romit jperformanoe or may extend the time for such performaiice,f* 
ef promise. oj. accept, instead of it, any satisfaction 

which he thinks lit. 


2Uujfti'athn$. 

fo*) A premises to paint a picture for B. B afterwards fo/hida him to do so. 
A is no longer bound to perform the prouiise. 

^ (6.) A owes B 5,000 rupees. A pays to B, and 13 accepts, in satisfaction of the 

whole debt, 2,000 rupees paid at the time and place at wliich the 5,000 rupoo|i 
were payable. The whole debt is discharged. 

(c.) A owes B 5,000 rupees. C pays to B 1,000 rupees, and C accepts them, ir 
satisfaCBon of his mtm on A. This payment is a discharge of the whole c)aim.| 
(d.) A owes B, under a contract, a Sum of money, die amount of which has not 
«baa& asosrtiuiied. A, witho at ascertaining the amount, gives to B, snd B, Xa satis- 
^tion theinof, accepts the sum of 2,000 rupees. This is a discharge of the whole 
debt, whatever may he its amount. 

(e.) A owes B 2^000 rupees, and w also indebted to other creditors. A makes an 
^nffingement with his oreditore, including B, to pay them a compensations of eigh 

respective demands. Payment to B of 1,000 nipees ii 

a disenarge ox B*s demand. 


M. When a pereon at wh/^e option a contract is voidable reeciuda 
fMisiiitonQM ef fesbis- the other party thereto need not peiforK 
idee pf voidable eerntraet. any promkm tbereiti contained in whiohliajUi 
pfbiiitsot ISie pAf^ resciitififfg a toidable contract ahall, if he hav_ 
Ifpeived any bene^ thereaoi^r from another party to snch eontraef, 
iB<fh benefit, so ^ as mAy be, to the person from wbom it pas 

.w... .J» ....-I ' ^ 


• PrebaMriAafoaMI 
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ta S ii md torn mSe. 
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t See s. 41, mtpre. ^ 
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M. When ao agraenient ii d»oov«rad to)»ev^,or 
OMtetfam or P«MW «1M> became* TOd, any fieiwm wtaiMWweewadwijr 
M NMind advMt^ adTantaee under each agfuemeat er eeatea a ^ 
ndar r«M »p«tmeat^ fa bound to restore it, or to makeoocBBattntba 
oetraot tii»t u*oonM» roid. ^ person whom he reeeiimd it* 

lUuttmAom. ^ 

(a*) A pays B 1^000 nxpeea, In oonsidemtlon of B'i promiatiig to mnn^ 0^ A*m 
Sangtiter. O h dead at the time of the promiae. The agreement la voidy ontB 
inat repay A the 1,000 mp^. 

(d.) A contracti with B to deliyer to him 250 mannda of rice before the Brrt of 
'ay. A deUvera 150 tnaonda oi^ before that day, and none after. B retaina the 150 
man]^ after the hrat of May* iie ia bound to pay A for them. 

(c.) A, a atnger, contraota with B, the manager of a theatre, to aiiig at hin 
heatre for two ntghta in every during week the next two tnontha, and B enganea to 
MY her a hundred rupeee for each night*# performance. On the sixth night, A wih 
jttfly abaenta herself from the theatre, and B, in eonaequenoe, resoinda the contract. 
1 muflt pay A for the five nights on which she had aun^ 

(d.) A contracts to sing for B at a concert for 1,000 rupees, which are paid in 
advance. A is too ill to sing. A is not bound to make compensation to B for tbe 
OSS of the profits which B would have made if A had been able to sing, but most 
efund to B the 1,000 rupees paid in advance. 


66. The resoinaion of a voidable contract may be commnnieated 
Modeofoommuoioaiiogor Or revoked in the same manner, and eubject tub 
wvbking resoioaiaa of void- the same rules, as apply to tbe commnnieation 
•hhi eoatraofc. revocation of a proposal.^ 

Bfibotof negUot of pro. 67. If any promisee neglects or refuses to 
miaea to afibrd promiaor afford the promisor reasonable facilities for the 
wMoaa^raotiitiaaforpar- performance of his promise, the promisor is 
excused by such neglect or refusal as to any 
non-performance caused thereby. 
lUu^ration, 

A contimcts with B to repair B's house. 

B neglects or refuses to point out to A the places in which his house reqnifee 
wpair. 

A is excused for the non-performance of the oonteact, if it is caused by snob 
egleot or refusal. 


Cbaptsb y. — Or OKBTAiN Relations itumewitr.Tu n thoss 

OBKATBD BT CONTRACT. 


€8. n A penon, incapable of eotering into a contxaet, or any Bno 
*iut» farsMiMnriM rae. whom be is legally bound to support, n sumUad 
to Mnna of by another person with neoessariss suited to bis 

iMtneung, or o. hi. condition in life, tbe person who has fnmidwd 
such supplies is entitled to be reimbntaed fitott 
the ]»o]^rty of such incapable person. 


IlhmirtUionB, 


(jhA a supplies B, a lunatic, with necessaHee suitable to bis eondiUon in Mo* 
is enutled to be reimbursed from B*s property. , 

(5.) A supplies the wife and children of B, a lunatic, with neceesariet snitsblis 
o their emiditioii in Ufe. A is entHied to be teimbuised from B*s property, 

Bitsiiiiiisemeni iif iisisnii 69. A person, who is interested in Hie 

isytsit sseusy ^se hf eno- payment of mmev which another is 1 k|Uii 4' % 
*?? .”>*»'**? * <<wMeh taw to pay, and who therefore pays it, la an- 
MHttMNMM. titled to be teimbure^ Iqr t^ 


• 9se «. bsad a, ngr*. 





eanmujtt 


• * ^ *1. BrngJ, »«>toMegt*ntod At lfc»«arfaair. VlMimWM 

MlM»i) 9 r A todwQ«v^miMBt b«iiigia Mittwr, hMkwl iiiadv«rtiMd£wwk InrttM 
uadw-1lMT»TeiiiM>I«w,titeooiMwq«eBO«ofaiicliMl»«IIl|wt)Mnnlr 
liMWt <11 B • iw a. B, to prevent the etle end the ocoieeaaieiil eimnlneeat ol! hli omt 
leeeo, poye to the CSfovemineiit the eum due f!roiit A* A it bound to /okknI 
to B the emoont to peht ^ 

70. Wboro 


m penoa lawfully does anjibiog for aaoHier pmnmii or 
Obl%etkHi of person en* delivers aaythiog to him, act inteadiog to dO 
jejde ^ r w i t eCiiop«gfetni> so gratuitously, aud such other f»ersou enjoys 

the oeuefit thereof, the latter is bound to malce 
eompeusation to the former in respect of, or to restore, the thing so 
done or ddirered* 

llhutratkmi^ 


(a.) A, a trmdeeman, leaves goods at B's house by mistake. B treats the goods 
as his own. He is botiod to pay A for them. 

(h.) A saves B’s property from fire. A is not entitled to ootnpensaiiou from B, 
if the cfircumstances allow tliat ho intended to act gratuitously. 

71. A person who finds goods belonging to another, and takes theni 
BesponaihiUty of finder into his custody, is subject to the same respou* 
of gcKida sibiiity as a bailee.* 


Liability of pereon to 
whom money ia paid or 
thing delivei^ by mistako 
or under ooeroion. 


72. A person to whom motiw has beer 
paid or any thing delivered by mistake or undei 
coercionf must repay or return it. 


lUmtrctttonB, 

(a.) A and B jointly owe 100 nxpees to 0. A alone pays the amoant to C, anc 
B, not knowing this foot, pays 100 rupees over again to C. C is bound to repay the 
amount to B. 

(6.) A railway company refuses to Mcliver up certain goods to the consignee 
bxoept upon the payment of an illegal charge for carriage. The consignee pays the 
sum charged in order to obtain the goods. He is entitled to recover so much of the 
charge as was illegally excessive. 


CflfiPTBB YI.— >Of the Consequbncbb of BbBJlOH of Coktbaot. 

78. When a contract has been broken, the party who suffers b;, 
Oompeosatiem for loss or breach is entitled to receive, from thi 

aamagsoittsed by breach of party who has broken the contract, oomf^iti^ 
eeatracL tioo for any loss or damage caused td him 

ibereby, which naturally arose in the usual course of things from sudb 
Iweadb, or which the parties knew, when they made the contract, to bs 
likely to result from the breach of it. 

Such bompensation is not to be given for any remote and indtree 
hm or damage sustained by reason of the breach. 

When an obligation resembling those created hr contjract has bee 
tor fiOJare incurred, end Bm not been diwiwged, mj per- 
fod^Mhargo ^ligation rs* son injured by the failure to discharge it,isen* 
scmbiitig mom mmied by titled to receive the same compensation nom 

the party in default, as if such f»eiaon had ccA- 
tracted to disdiaige it, and had broken his contract. - ■ 




t Sma 





MhipUtwaUm.— In Idwi or damage arli^im ftom • 

Hraaefa kteathwt, the Aieaba wJitch etnt^'of riniM^ii^iie liixM^* 
>»nieiMe oaoecd b; t^be Bon'perfbrmaxuie of tlm oobtrael aa&w, bb 
'alo aooouat. 

JlhutrifUam, 

(a.) A oontttwsti to «oll and deliver 50 maande of ealipetrs to B at a pHiB 

n ba pak on A breake Kia proiid«». B h enUUed to rem^f by 

/ay of oowpeiiiatlon* the emn, if any, by whlob the contract price falie et^rt of we 
-rioo for which B ini|?ht have oWined 50 tsannde of eaitpetre bf like qtukBty nt fh^ 
lime when the ealtpetre ought to haVe been delivered. „ * . * 

<d,) A hiree B*e ehip to go to Bombay, and there take on board, on the Irat Of 
aottavy, a cargo* which A te to provido^ and to bring it to Galcntta, tha &eigtit^ ha 
aid when earned. B*« ehip doe* not go to Bombay, but A bas opjKirtlillltie*. pf prifv 
nring euitable conveyance for the cargo upon terras as advaniageoits as those on 
ahich he had chartered the ship. A avails hiinecH of those opportnnities, but is put 

0 trottblO and expenee in doing so. A is entitled to reoeivt oompensation from B in 
•aspect of such trouble and espense. 

(c.l A contmcts to buy of B, at a stated price, 60 mannds of rice, no tlmo being 
xed for delivery. A afterwards informs B that he will not accept the tice if tendeir* 

1 to hira. B is entitled to receive from A, by way of ooxiipensation, the amount, if 
ny, hy which the contract price exceeds that which B can obtain lor the rice at the 
;tme when A infome B that he will not accept it. 

(fi.) A contracts to buy B*s ship for 60^000 rupm, but breaks his prouMSe. A 
must pay to B, by way of compensation, the excess, if any, qf the contrirat price over 
he price which B can obtain for the ship at the time of the breach of pi^otixiipe. 

(e.) A, the owner of a boat, contracts with B to take a cargo of jute to llirzappr* 
hf sale at that place, starting on a specified day. The boat, owing to apnie avoidr 
hie cause, does not start at the time appointed, whereby the arrival of the cargo at 
Mirxapur is delayed beyond the time when it would have arrived if the boat had sailed 
hcoording to the contract. After that date, and before the arrival of the cargo, the 
' rice of jum' falls. The raeasure of the compensation payable to B by A ii^ ibediffer* 
/oce betsreen the price which B could have obtained for the cargo %i Mirzapnr at thp 
;itue when it would have arrived if forwarded in due course, and its market price at 
{he time when it actually arrived. 

I/.) A oontraois to repair B s house in a certain manner, and raoeives payment in 
dvanco. A repairs the house, hut not according to contract. B is entitled to recover 
jrora A the cost of ranking the repairs conform to the contract. 

<y.) A contracts to let his ship to B for a year, from the first of January, for a 
lerhitti price. . Freights rise, and, on the first of January, the hire obtainable for the 
hip IS higher than the contract price. A bi^ks his promise. He must pay to B, hy 
ay of ot»ui{p^niMition, a sum equal to tlie difference between the contract prioci apd the 
irice for which B could hti^ a stmilar ship for a year on and from tlie first of January. 

(A) A contracts to supply B with a nertatn quantity of iron at a fixed price, 
Mung a higher price than iluit for which A could piocure and deliver the iron, 
jronjrfully refuses to receive the iron. B must pay to A, by way of compenaatipm 
As dilfrrciice between the ctmiiuct price of the iron aud the sum for which A oouid 
lavs obtained and delivered it. 

j[l.> A delivers to B, a common carrier, a machine, to be conveyed, wilboui delayt 
o A*s mill, infotiutrig B that his mill is stopped for want of the machine. Bone 
•eir^lMaUy dotays the delivery of the machine, and A, in consequence, lofesa profitafaje 
mtitract with the Oovernmeni. A is entitled to rt»ceive from B, by xftLy of compery 
latton, the average amount of profit which would have been made by the wqi^ing «f 
^e mill dnrih|g the time that delivery of it was delayed, hut not the Ices stistained 
BHwugh the lOise of the Governmeni contract. 

A» ]Miviii|| ,wMiUac^ with B to supply B with 1,000 tons ot imn ot lOp 
,Wp»*toivt0he«^er«datastated time, contracts with C for the numhaes 
tm of litm a^ 6I> ruMs a ton, tslting C that he dose so for the pi^QiOse eg 
uwfdnofnw nm oentract with B. O fails to perform his contract with A, who oannot 
iMnve other iron, and in aonsequeiice, mtcitids the oontraei, O mnet ;pa(y to A 
10,000 being Uie prt^t which A would have madU by the pecfonnanea of Ida 







A #HI| B 4« Iiil» Jfi4 4^^ 

uMi^liii^. A Am wA <lflim pltp^ of i^mn^Iiioi^ oA ^ 
Alia. 19 o6ii«eqtiepoe of tlii% 3 b olillirod to ^roomo onotlior ot o IkjlK^oor 
SkiUi l3blii Ito woo to hAYQ {Miia to A» mi8 U ym^^nUA ftoto ftorfbnnti^g i 

it wlrlob B hid midi with m. third pirton it ihi time of hi* ihiilniiil wm A 
^hilt whloh hid mot heei Iheii oommealeitea to Ah end i« eompelied to mohe doitt^ 
pnoilloi for h**ioh of thit cootriot* A mumt pijr B» wij of oom|»iiiitioti» tho 
dilririnoe betweea the Oootrtot price of the piece of miehiiier 3 r iud the Mmi paid lor 
B for Mother, bat not the earn paid hjr B to the third pereoti bj waj of eompen* 
oilUm* 

il) bailder, ooptraeti to ereot and finiab a bonaa bjr the fimt of Janoaflh 
in Older that B may gire poecesaion of it at that time to C,to whom B baa ooutracM 
lo kt it. A i» informed of the ooniraot between B and C. A builds the honae to 
badly tKat« before the first of January, it falls down, and has to be rebnilt by B, who, 
*ti eonaeqaenioei Ipaee the rent which he was to hare reoeired from C, and ia ohltged to 
Wehe ootnpenaaiicm to C for the breach of hia contract. A must make oompeusation 
B for the cost of rebuilding the house, for the rent lost, and for the oompensation 
made to Q< 

(fi.) A sells eeitaitt merchandise to H« warranting it to be of a particalar qnalily, 
and 6, in reliance upon this warranty, sells it to C with a siuitlsr warranty. The 
^^ooda prore to he not according to the warranty, and B becomes liable to pay C a sum 
if money by way of componMation. B is entitled to be reitnbnrsed this sum by A* 
(n.) A oonti*acts to pay a sum of money to B on a day specified. A does not pair 
tlie money on that day. B, in oonseqaence of not receivii^ the money on that oay, 
la nnatde to pay his debts, and is totally ruined. A is not liable to make gcM>d to B 
my thing except the principal sum he contracted to pay, together with inter^ up to 
fhedayof Pftjrment. 

(o.) A contracts to deliver 50 mannds of saltpetre to B on the first of January 
nt a certain price. B, afterwards, before the first of January, contracts to sell the 
saltpetre to C at a price higher than the maricet price of the first of January. A 
Inreaks bis promise. In estimating the compensation puyable by A B, the market 
price of the fit's! of Jenuarj', and not the pront which would have arisen to B from 
the sale to C, is to be taken into account. 

( p,) A contracts to sell and d«dtver 5<10 bales of cotton to H on a fixed day. A 
Imows nothing of B*s mode of conducting bis business. A breaks his promise, and 
B, having no o^ton, is obliged to close his mill. A is not responsible to B for the 
loss causM to B ny the closing of the mill. 

(q,} A contracts to sell and deliver to B, on the first of January, certain cloth 
which B intends to manufacture into caps <»f a particiilar kind, for which there is no 
demand, except at that seaf^on. The cloth is not delivered till after the appointed 
time, and too late to be used that year iu making caps. B is entitled to receive from 
A, by way of compensation, the difference between the contract price of the cloth snd 
its market price at the time of delivery, but nr>t the profits which he expected to 
iriiUdn by making caps, nor the expensss which he has been put t > ia making prepara* 
lion for the n^aoufactura. 

(r.) A, a ship.owner, contracts with B to convey biro from Calcutta to Sydney in 
A*b ship, sailing on the first of January, and B [»ays to A, by way of deposit, one* 
half 4*1 kk pasasge-money. The ship does not sail on the first of January, and B, 
adter being, in consequence, detained in Calcutta for some time, and thereby pot to 
abme expense, proceeds to Sydney iu another vessel, and, in oonseqoeni^, arriving ^ 
late in Sydney, loses a some of money. A is liable to repay to B bis deposit, with 
IntonsiA and ine expense to which ho is put by his detention in Calcntta, and "the 
excess, if any, of the passage- money paid for the second ship over that agreed upon 
for the first, out not the sura of money which B lost by arriving in Sydney too late. 

74. When a contract has been broken, if a sum is named in the 
Tia. to for contract as the amoont to b« paid in caMt^ 


Title to oompensatiofi for 
jkfmcA of oootraet in which 
a awUi 4a named ae payable 
la «iaaaof breach. 


such breach, the party complaitiing of the 
a mm iswamed m payable breach Is entitled, wbether or not actual dsmi^ 
la «Mee of breach. 1^ proved to have been caused therein, 

Ibom the. party who has broken the contract cessosiablo com* 
pMsalioo not exceeding the amount so named, - • 



m 


ommukim 


> , l^cwnf I 

(n,) A, tlw crwuer of a ataoit of hwk, oontraet* to oell k to 
h, «t 14KI oor tofK B nfpfw to tako n^nd p«y for it on a ooitain 4a#. fl 

wct^kcKi and delivered to B ; the ownership of the residue is not tmnaforrea « 

ojcrtil it has heen weiig'hed pursuant to the contract. 

ih.) A eontraots to sell a heap of ck# to B at a dertain price per ton. B is, by 
Bh» contract, to load tlie cky ki hw own carta, and to weigh each load at m oattoki 
weighing machine, whu;h itis carts must pass on their way from A’a gronndo W$ 
place of deposit. Here, nothing more remains to be done by the seller ; the oale is 
complete, and the ownenihip of the heap of cky is transferred at once. 

Oompkthm of sale, when 82. Where the goods are not aaeerteitied 
goods are nnasoertained at at the titne of making the contract of aale^ it is 
Me of oentnifet. necessary to the completion of the sde that the 

goods shall be aacertaiiied.^ 

Illustration, 

A agreoM to sell to B tons of oil in A*8 cisterns. Ak cisterns contain more 
than 20 tons of oil. No portion of Uie oil has bocorue the property of B. 

83. Where the goods are not ascertained at the trme of rnglcttig 
Aiot>rtaiAttient of goods the ogreement for sate, but goods answering tli6 
by aubsiMiiioat apprupria> description in the agreement are subsequent]# 
^*''*‘* appropriated by one party for the purpose of 

the agreement, and that appropriation is assented to by the other, the 
goods havo been ascertained, and the sate is complete. 

Iliu$(ration, 

. A having a c|^aUty of sugar in bulk more than wilHcient to fill 20 hogsheads, 
contracts to sell B 20 hogsheads of it. Aftc^r Uio contract, A fills 20 hogsheads with 
tlie sugar, and gives notice to B that the liogsheudH are ready, and requires him to 
take them away. B says he will take them as soon as ho can. By this appro- 
jiritttion by A, and assent by B, tlie sugar becomes the property of B. 

Mu Where tlie goods are not ascertained at the time of making 
Ascertaiametit of goods tlie Contract of sale, and, by the terms of the 
hy saUerk selection. contract, the seller is to do an act with refer- 

ence to the goods which cannot be done until they are appropriated to 
ti'e Buyer, the seller has a right to select any goods answering to ibe 
ooutraot, and, by bis doing so, the goods are ascertained. 

Ilhstration, 

B ogn^cs with A to purchase of him, at o stated price, to be paid on a fixed day, 
50 maunds of rice out of a larger qeantity in A’s granary. It is agreed that B 
•end seeks for the rica, and that A shall mit the rice into them. B does so, and A 
pals $0 msuads of rice into the sacks. The goods have been ascertained. 

VrMMibr vt mnMmdri. of 8®- Wl»er« aa agnement ia iaa4e ftar ^ 

fiuweabte |m>perty, when Bale of immoveable and moveafele fHWpmSidr 
s^tqgetiMw wlihimmoveo combined, the ownership of the moveable pro- 
perty does not pass before the tranBlet wf the 
lEU moveable property. 

A grees with B for the sale of a house and fnmiture. The ownership of the 
fnmiiure doe« not pass to B until the house is conveyed to B. 


• 8f« ». 7B. 





aoaraucr. 




Bqywr to lwMP-hiM«itor 88. Wben good* h«v« beeotn* tbe pn>« 
tote kHMba«eaMlii»pi<». the bnyer, be iniMt bear anj loM 

*'*'* srifling from tfanr deetraotion at injurj. 

Illu9itaUoM^ 


(ft,') B offers, and A aooepta, 100 rupeea for a stack of fire-wood standing oo A*a 
ivemMea, tlie fire-wood to be allowed to remain on A*« preraiaeit till a oertain day, and 
ol to be taken a wav till paid for. Before jmymont, and wliil© the fire- wood la on A't 
)remt«ea, it is accidentally destroyed by fire. B must bear the loss, 

(A) A bids 1^000 rupees for a picture at a sale by auction. After the bid. It ia 
njurM by an accident. If tlie accident happens before the hammer falls, ^e lose 
mis on the seller ; if afterwards, on A, 


87. When there is a contract for the sale of goods not yet in ex^ 
Transforof ownership of istence, the ownership of the goods may be 
o(^s agreed to be sold transferred by acts done, after the goods are 
/hileoon-eaistent. produced in pursuance of the contract, by the 

oiler, or by the buyer with the sellet's assent. 


I lluBtratiofiB. 


(a») A contracts to sell to B, for a stated price, all the indijyo which shall be pro- 
nced at A’s factory during tbe ensuing year. A, when the indigo has been manufac- 
’.ured, gives B an acknowledgment timt he holds tlie indigo at his disposal. The 
>wnership of the indigo vests in B from the date of the. aoknowh><lgment. 

(6.) A, for a stated price, contracts that B may take and soil any crops that shall 
>e grown on A*s land in succession to the crops then standing. Under this contract, 
B, with the assent of A, takes possession of some crops grown in succession to the 
stops standing at the time of the contract. The ownership of the crops, when taken 
> 088 eBBion of, vests in B. 

(c.) A, for a stated price, contracts that B may take and sell any croi>s that > hal 
JO grown on his land in succession to the crops then standing, ^ Under this conitaoi 
B applies to A for possession of some crops grown in sttccession to the crops which 
were standing at the time of the contract. A refuses to give possession. The owner- 
ihip of die crops has not passed to B, though A may commit a breach of contract iz 
‘efusing to give possession. 

88. A contract for the sale of goods to bo delivered at a future 
Oontraot to sell and deli, day is binding, though the goods are sot in the 
wr, at a future day, goods possession of the seller at tbe time of making 
et in oeller*! possession at the contract, and though, at that time.he has 
ataofeontmot. reasonable expectatioo of acquiriog th(3ta 

otherwise than by purchase. 

/l/u$traHon, 

A contracts, on the first January, to sell B 60 shares in the Hast Indian Railway 
Company, to be delivered and paid tor on the first March of the same year. A, at the 
iu ie 0f making the contract, is not in possei^ion of any shares. The cotitraol ia valid. 

89# Where the price of goods sold is not fixed by the contract of 
Beienninatien of price sale, tbe buyer is bound to pay tlie seller such 
sot fia^ fay oontroot. a price as the Court coustders reasouahle. 

IlluBtration, 


B, living at Patna orders of A, a coach-builder at Calcutta, a carriage of a par- 
Jeitlar deacription. Hothkig is said by either as to the price. The order having been 
xeentad, and the price being in dispute between the buyer and the seller, too Court 
must deme what price H conifers reasonabie. 


99. Ddiveiy irf goodn sold may be made by doing anything which 

how has the effect of putting them in the possesrioti 

of the buyer, or of any person autnorined Ch 
hdd ^em on his behalf# 


M#3» 





obUrtBACT. 




(a y A »citA to B a Imrtie, atid oaaaes or permita it Co be reibo^^ Jtei4 i:% 
atablWto B*e. THe rtsmoval to B’a etabJe is a rleKvei^. t. . ^ . 

(A) B, in England, orderf4 100 bales of cotton from A, a raerohaat of Bombay, 
and slmda \m own ship ta Bombay for the cotton. The putting the cotton on board 
the «bip is a delivery to B. * ^ t ^ ^ a 

(r.) A sells to B certain specific goods which are locked up in a jgodom. il 
gives B the key of tli© godown, in order that he may get the goods. This Is k 

A stalls to B five specific casks of oil. The oil is in the vrnrehdui^ Of A. 
B sells tlie five Cttsks to C. A receives warehouse rfent for them froih 0. Thl^ 
amountH to a delivery of the oil to C, as it shows att assent on the part of A tO hfoSdl 
the goods as waielionsetiian of C. 

(f A Sells to B hO nmunds of rice in the possession of 0, a warehouseman. A 
gives B an order to C to transfer tlie rice to B, and C assents to such order^ and 
transfors the rice in his books to B. Tliis is a delivery. 

(/.) A agrees to sell B five tons of olh at 1,000 rupees per tim, to be paia for 
at (he time of deliveiy . A gives to C, a wharfinger, at whose wharf he haa twedty 
tons of tlie oil, an order to transfer five of them into the name of B. C makes the 
transfer in his books, and gives A's clerk a notice of tlic transfer for B. A*s clerk 
takes the transfer notice to B, and offers to give it to him on payment of the pvioe of 
tile oil. B refuses to pay. There has been no delivery to B, as B never asieiiteft 
to make C his agent to hold for him the five tons selected by A. 

91 K delivery to a wharfiitger or carrier of the goods sold baa tfie 
Mot of delivery «o whar. same effect as a delivery to the buyer, but does 
finger or oarrier. tiofc render the buyer liable for the price of 

goods which do not reach him, unless the delivery is so made as M 
enable him to hold the wharftuger or carrier responsible for ibe imfe 
eostody or delivery of the goods. 

Illu$traHon, 


. 9k at. Agrs, orders of A, wlio lives at Calcutta, three casks of oil to be aeni to 
him by railway. A takes three casks of oil directed to B to the nulway station, fina 
leaves them Uiere without conforuiing to tiie niles which must be complied with in 
>lder fe render Bailway Company responsible for their safety. The goods do not 
teach B. Tliere has not beki a auffictent delivery to charge B in a suit for the price. 

dd. A delivery of part of goods, in progress of the delivery oi 

nart jiiviu. - whole, has the same effect, for the purpcaa 

Meter part- wivery. passing the property in such goods, as a 

delivery of the whole ; but a delivery of part of the goods, with an 
intention of severing it from the whole, does not operate as a delivery 
bf the remainder. 

JUustraHam. 

(a.) A ship arrives in a harbour laden with a cargo consigned to A, the buyer 
of the cargo. Tlio captain begins to discharge it, and delivers over part of the 
goods to A in progress of the delivery of the whole. This is a deiiveiy of the 
laugo to A for the purpose of passing the property in the cargo. 

(A) A sells to B a stack of fire-woml, to be paid for by B on delivery. After 
the aale, B applies for and obtains from A leave to take away some of the fire-wood. 
i%da lAs nbt me legal of deHveiy of the Whdfe. 

A wdla fiO maunds of rice to B. The rice remelna in A^ wnreii fi ni k 
After the sida, B teBs to 0 10 maaiiids of ffie rice, and A, at B*a aeoda tim 

10 maunde to C. tCbis has not the legal effect of a deiiveiy ef the iAum, 

a.B. SS III tbe adMeace itf caj qpeU no* 
wmmH In|«» .IVUm ftr ima^ ibe aellwr of gwds is Dol boava tat 

*“***^‘ ^ _ tbom ontii inif or Applies for 

* die '4 a, 






jP$|. lo <rf •ny iqiedal Dtomiae a* Jo (felureiy. _ _ 

yimf ti ikietftfj, add are u> )» ddivorod aJ tlw pjaoo 

they are at the time of the bmo J mm goo^ 
joBtiacted to be aold are to be delivered at the place at irltloh uey aze 
t the time of the contract for aaie, or, if not then in existence, at the 
daoe at which they are produced. 

SeUer’tIdm. 


M. Unless a oontnury intention appears by the contract, a liellsr 
ifaliw'aJwe. has a lien* ou sold goods as long as they re- 

main in hU possession, and the price or any 
part of it remains unpaid.f' 

99. Where, bjr the contract, the payment is to be made at a future 
wimt^ p>yifnnit- to blit HO time IS fixeil foF the delivery of 

m> the goods, tlio seller has no lien, and the buyer 
sitn#4s«d for <i«Urev7. jg entitled to a present delivery of the ^pcKia 
vritfaout payment. But if the buyer becomes insolvent before delivery 
of the goudft, or if the time appointed for payment arrives before the 
delivery of the goods, the seller may retain the goods for the price* 

JS^la9uUio7i.^A person is insolvent who lias ceased to pay bis 
^ li^veapy* dafindd. debts tti the usual course of business, or wbo is 
incapable of paying them. 
llluslration, 

A Selim to B t quantity of in A*a warebonme. It is agreed 4iist three 
•nonthe* oredit shsU he given. B eilowii the sngsr to remain in A'e wareljUHwe. Be* 
fore the exptip^ of the three inoatim, B becomes ineolvent. A may retain the goods 
for the price. 

Ii«n where pey. . , ^ coutmct. thc payment 

menttodo nuide at future be made at a future day, and the buyer 

day, and buyer allows good* allows the goods to remain in the possesMon of 
io remain in eellei^s posses- uptil that day, and does not then pay 

^ for them, the seller may retain the goods for 

the price. 

illudtralion. 


A sells to B a quantity of Hugar in A's warehouse. It is agreed that tliree 
raontha* credit shall ho given. B tiHows the sugar to remain in A’h warehouse till 
the expiry of the three months, and then does Q<»t pay for them. A may retain the 
goods for tlie prieo. 

98. A seller, in possession of goods sold, may retain them for the 
SeHer^s lien sgainsi sub- price against any siibsequetit buyer,. unless the 

ssqaont buyer. seller has recognized the title of the subsequent 

buyer. 

Stoppage in TraneU* 

99. A seller who has parted with the possession of the goods, and 
FoiMoraelfortostorfo fass not received the whole price, may, if the 

bfSeiBA buyer becomes ii>solvent, stop the goods while 

they are in transit to the buyer. 

189. Goods see to be deemed in transit while thev are in tile 
SliMfo goods am to be possession of the canier, or lodged ei asif pUiee 
atMwed fo tnuMia In the course of transmission to the^lmyhr^ lisd 


n fbr tbs asMiaiit of tho pefolpesorswiioy. 


t Or ttOitsiidsiedp 


cosmtim (Mt. 

jure ttot yet eome into the poese^ioti of tlie bttyar or any panon on 
bie behalf, otberirise than as Doing in possession <rf the tatmet, Or 4s 
&i»g so lodged. 

lUu^r€aUm$. 

, (a*) B, living at Madras, ordew goods of A, at Patna, and directs that th^ 

•halt bo «otit to Madras* The goods are sent to Cslcuita, and there delivered to C, 
a a^harftnger, to be forwarded to Madras. The goods, while they are in the posses- 
sion of C, arc in transit. 

(b.) B, at Delhi, orders goods of A, at Calcutta. A consigns and forwards the 
goods to B at l)elhi. On arrival there, they are taken to the warehouse of B, and 
n»£t there. B refuses to receive them, and immediately afterwards stops payment. 
The goods are in transit. 

(c.) B, M^ho lives at Piind, orders goods of A at Bombay.* A sends them to 
Pund by 0, a carrier appointed by B. The goods arrive at Fund, and are*placed by 
C, at B's request, in (”s warehouse for B. The goods are no lon^^r in tran»t. 

(d,) B, a mercliaiit of Loudon, orders 100 bales of cotton of A, a merchant at 
Bombay. B sends his own ship to Bombay for the cotton. The transit is at an 
end when the cotton is delivered on board the ship. 

^ <"') \ a xiterehaitt of London, orders 100 bales of cotton of A, a merchant at 

Bombay. B sends his own ship to Bombay for the cotton. A delivers the cotton 
on boam tlie ship, and takqs bills of lading from the master, making the cotton 
deliverable to A*s order dr assigns. Tlie cotton arrives at London, but, before 
^ coming into B's possossion, B becomes insolvent. The cotton has not been paid for. 
A may stop the cotton. 

101. The seller's right of stoppage does not, except in the cases 
Continaatioe of right of hereinafter mentioned, cease on the buyer's re* 
•‘^W**®** ^ selling the goods while in transit, and receiving 

the ptioe, but continues until the goods have been delivered to the 
second buyer, or to some person on his behalf. 


102. The right of stoppage ceases if the buyer, having obtained a 
Oamation o< right on as* bill of lading or Other document showing title 
•fgamant, by buyer, of bill to the goods,* assims it, while the goods are in 
of lading. tiansit, to a second buyer, who is acting in go^ 

faith, and who gives valuable consideration for them. 


(a.) A soils and consigns certain goods to B, and sends him the bill of lading. 
A being still unpaid, B becomes insolvent, and, wlule the goods are in txansxt, 
assigns the bill of la^Ung for cash to C, who is not aware of his insolvency. A 
cannot stop die goods in transit. 

<A) A sells and consigns certain goods to B. A being still unpaid. B becomes 
insolvent, and, while the goods ore still in transit, asnigns the bill of lading for cash 
to C, who knows that B is insolvont. The assignment not being in good faith, A 
may still stop iiie gtHols in transit. 

lOS. Where a bill of ia<iiug or other instrumeot of title to any 
StopiMc. vlwr. Mn of » «asigiied b; the buyer of such goods 

Momn by way of pledge, to secare an advaace made 
qweiOeeAwMs. specittcally upoo it, in good faith, tlw sellw 

axeept <m payment or tender to the j^edgee of the adTanee an 
anad^ atop the gtioda in transit. 


• 8m a 108, . s ey Mea 1, 



ootrrtt^or. 


ItiTlZ.] 


' (a.) a «etb and Gonsigns goods to B ot the value of 111,000 rupees* B ass$gut 

the bdl of lading for these go^s to C, to secure a specific advance of IS, 000 runee^ 
made to him upon the bill of lading C. B becomes insolvent, being indebtea to 
C to the amount of 9,000 rupees. A ts not entitled to stop the goods except on pay*, 
ntent or tender to G of 5,000 rupees. 

(5.) A sells and consigns goods to B of the value of 12,000 rupees. B assigns the 
bill of lading for these goods to 0, to secure the sum of 5,000 rupees due trm hkn 
to GS, upon a general balance of account. B becomes insolvent. A is entitled to 
stops the goods in transit without payment or tender to 0 of the 5,000 rupees. 

lOt. The seller may effect stoppage in transit, either by taking 
Stoppage how effootod. actual possession of the goods, or by giving 
notice of his claim to the carrier or other depo- 
sitory whose possession they are. 

105. Such notice may be given, either to the person who lias the 
Nofcioe of seller’s claim. immediate possession of the goods, or to the 

principal whose servant has possession. In the 
latter case, the notice must be given at such a time, and under such 
circumstances, that the principal, by the exerci.se of reasonable diligence, 
may communicate it co his servant in time to pcevent a delivery to the 
buyer. 

106. Stoppage in transit entitles the seller to hold the goods 
Bight of teUer on atop. Stopped until the price of the whole of the 

page. goods sold is paid. 

IlluBtraticn. 

A sells to B 100 bales of cotton ; 60 bales having come into B’s j^ssession, and 
40 being still in transit. B becomes insolvent, and A, being still unpaid, stops the 40 
bales in transit. A is entitled to hold the 40 bales until the price of the 100 bales 
is paid. 

Resale. 

107. Where the buyer of goods fails to perform his part of the 
Besale on buyer’s failure contract, either by not taking the goods sold to 

to perform, him, or by not paying for them, the seller hav- 

ing a lien on the goods, or having stopped them in transit, may, after 
giving notice to the buyer of his intention to do so, resell them, after 
the lapse of a reasonable time, and the buyer raust^bear any loss, but is 
not entitled to any profit, which may occur oa such resale. 

Title. 

108. No seller can give to the buyer of goods a better title to 
Title conveyed by seller those goods thau lie has himself, except in the 

of goods to buyer. following cases : — 

Excefftion 1 . — When any person is, by the consent of the owner, in 
possesdou of any goods, or of any bill of lading, dock-warrant, warehouse*' 
Keeper's certilicate, wharfinger's certificate, or warrant or order for deli« 
TStry, or other document showing title to goods, he may tranrfer tba 
ownemhip of the goods, of which he is so in possession, or to which each 
documeats rotate, to any other person, and give such person a godd titlo 
thwto^ potwithstaoding any iPstructionB of the owner to the oontrary^ l^ 

* It hns been held that ibis esoeptloii does not apply ' where there is only n qiwlified 
p eee e ss iim , cmdi m n hirer of goods 1^, or where the poe sc i si op is Ibr n iqpeem pitv« 
pesa’-HilAMmiead v. BotqueUe, 12 Bang. 40. 





tliftt the bttjrer acts In feed fsith, and updcf mxtmma^MxuseB 
siMih ere JM>t#eA eete leAse a eeiuaw^ 

Itt aNWiiiidott ef llie feeds or deeaaieals has ao right to seU the geoM 
g&MMfpHm oiteef several jinnt-owoefs of goods hasillieesie 

IKMseisioo of them by tlie permission of tlie eo-owaers, Ibe osreerrtip of 
Ihe f ladp is tcsuisfecfcd to any person who buys^ them of soob joint- 
mmm m good Jaitb, and under ciicainstatices which are not such tsa 4# 
tsine a feaaoiMditej|Hresttmptk^ that the person in posseamoa of die|^)oda 
has no right to mm them. 

JE^WpUon^ a person has obtained possession pf goods 

under a oontrsot voidable at the option o£ the other party thereto, the 
owneridup of the goods is transferred to a third person who, Wore the 
contract is rescinded, buys them in good faith of the person in poasesr 
sioti; unless the circtinisiancc's witich render the contract voidable 
amounted to an offence committed by the person in possession or those 
whom he represents. ^ 

111 this case the original seller is entitled to compensation from thp 
orijsinal ptircltaser for any loss which the seller may have sustained by 
bemf prevented from rescinding the contract. 

niattralumit. 

(aJ) A buys from H, In aood faith, a cow which B had stolon from C. The pro- 
perly in tlic cow in aiit tmnsfcrrod to A. 

|l» ) A* a inorcbatit, entrusts B, his agent, with a hill of lading relating to ceictain 
goods, and iiistructii B not to sell tlie gcHsls for hiss than a certain price, and nert to 
give crcMiit to l>. B sells the gcMsls to i> for less than that price, and gives D 
fttontba* credit. The property in p»od« passes to D. 

it*) A ioBa to B goods of whioh lie has the bill of hiding, but ilie bill of .lading 
la ntwW ottt for delivery of the goods to C, and it has not been endorsed by C. The 
property is not transferred to B. 

(d.) A, B, and C are joint Hindu brotliers who own certain cattle in common. ^ 
is left by B and C in possession of a cow, which he sells to D. D purchases hokd 
JtiiUf, The property in the cow is tmnsferrod to D. 

|«.) A, by a mismprosofitaiion not amounting to clioatiog, induces B to sell and 
didivor to him a horse. A scUh tlie hors© to C before B has restdndod the contract. 
Xho property in the horse is transferred to C ; and B is entitled to compensation fropi 
A lor any loss which B has sustained by Wing prevenUHi from rescinding the contract. 

(/4 A compels B by wrongful intiinidntion, or induces him h^’ Clieattng or for- 
gery, to sell him a horse, and, before B rescinds the contract, sells Imrsp to iP. 
The propof ty is not transtorr^ to 0. 

H^ctrran^. ^ 

109. If the buyer, or any poraoti claiiuine under him, is, by reason 
Mter^a m^sibiUty fbr of the invalidity of the seller’s title, derived 
hadnose of itiio. of the thing sold, the seller is responsible to the 

buyer, or the person claiming under him, for loss caused thereby, untess 
a oontiary intotition appears by the oontraet. 

B i to l dish i assit of impiM 110. Ati implied warranty of goodness or 
jgoodiHiM or qtiality may be established fay the caatom of ady 
pardeular trade. ~ 

.Warvee^ of •oeadnoM 111. ^ the sale of provisions, theta ts 
IsapiiodoiisaWorproviaioiis. implied warmntv that they are sound. 

Wartttato of baH; im- Ou the sale of getods by sample, 

|kMl on sde ^ mttipto. there is an implied warranty that tiie btA ^ia 
equal iaqaali^ to the sample.* 








HSi Where g^s are iold «a beiaff of « eertaitt deooiaiaatioa, 
Wamuify implied whm ttiere u OB itu^^teo tlwl are MMsh 


gtMe IM Aid M tMing of * 
tmtimin denoniiiiatioii. 


gbodft 68 are eomtxierofally kntihira hr tbatiletKH 
minatiati, although the buyer may bare bought 
them % eample, or after inspection of the bulk. 

Baiphmaiian , — But if the contract specifically statet that the 
fteods, tliottgh sold as of a certain denoinifiation, are not warranled ie 
M of that denomination, there is no implied warranty. 

lUu^ratiom. 

(a.) Aj at Caloatta, sells to B ^clve baf^s of “ waste silk,” then on its waj 


Tlicre is an implied warranty by A that the \ 
* ‘ ( den 


from tCnrstiidibid to Calcutta. 

iHs31 be Wioh as is known in the market tinder the denomination of waste silk.” 

il.) A buys, bv sample, and after having inspected the bulk, 100 bales of Fair 
Beni^al” cotton. Tbe cotton proves not to bo such as is known in the market as 
” Fair Bengal There is a breach of wranranty. 

114. Where goods imve been ordered for a specified purpose, for 
Warranty where goods or- which goods of the denomination mentioneil iti 
dared Ibr a speomed purpose, the order are usnally sold, there is an implied 
warranty by tbe seller that the goods Rnp(>lied aro fit for that purpose.* 

IlluBtration^ 

B orders of A, a copper mannfacturer, copper for sheathing a vessel. A, on 
this order, supplies copper. There is an implied warranty tliat the copper is fit for 
sheathing a vessel. ' 

Warrwkty ousaieofarii. 118* Upon the sale of an article of s 

eio of well-known asoortain- weU-kiiown ascertained kind, there is no im« 
plied warranty of its fitness for any particular 
purpose. 

JltuatraUan. 

B writes to A, tiio owner of a patent invimtion for cleaning cottoil — Settd me 
your patent cotton-clcaning machine to clean tlie cotton at my factory.” A sends 
the machine according to oHer. There is an implied warranty by A that it is the 
artide known as A*6 patent cotton-cleaning machine, but none that it is fit for the 
peTticuler purpose of cleaning the cotton at B's factory. 

116. In tbe absence of fraud and of any express warranty of quality, 
Beiier when not responsi- the Seller of ail at tide which answers the 

ble for latent defects. description under which it was sold is tioi res- 

fkonsiUe for a ktent defect in it. 

Uluatration, 

' A bells to B a horse. It turns out that the horse bad, at the time of tho sale, a 
6efSctof which A wss unaware. A is not responsible for tliis. 

117. Where a specific aiticle, sold with a warranty, has beeii 
Buyer^s right on breach of delivered ailt! accepted, and the warranty is 

%irranty. broken, the sale is not thereby rendered void* 

kbler; bill tlie buyer is entUl^ to eompensatioti froip tiie seller for 
iota daused by the breach of" warranty. 

MuamaUcH. 

A sdls and delivers to B a horse warranted sound. The horse pfdret id have 
Hein UniNHind at the time of sale. The sate is sot thereby rendered vddslde, but B 
li.etilitled to eonptpensatkm from A for loss caused by tlie unsoundness. ^ , 







Hf 

u$. Where tbare had beeu a eofttcact, a viumaljr, far the 

of bum mi lifoocli eale of goods irhioh at the time of tto eoatiac^ 
^ in roopma of were not ascertained or not in existence^ mi ilihe 

Koods opt oioortoinpd. warranty is broken, the buyer may 

accept the goods or refuse to accept the goods when tendered, 

or keep the goods for a time reasonabty.su fficient forexatnioit^and 
tiying tliem, aud then refuse to accept th^ ; provided that, during such 
time, he exercises no other act of ownersliip over them than is necessary 
for the purpose of exatninatioii atid trial. 

In any case tiie buyer is eu titled to compensation from the seller 
for any loss caused by the breach of warranty ; but if he accepts the 
goods, and intends to chiitn cotnpensation, he must give notice of bis 
intention to do so within a reasonable time after discovering the breach 
of the warranty. 

IltustraUons* 

(a.) A airrsps to soil and^ without application on B’« part, deliver to B 200 bales 
of iifiafMsertatned cotton b3' sample. Cotton not in accordance with sample is delivered 
to B. B may return it if he lias not kept it longer than a rcasouabio time for the 
purpose of ounntnatbm. 

(A) B agrees to buy of A twenty-five sacks of flour by sample. Tlie flour is 
delivered to B, who pays the price. B, upon examination, finds it not equal to sample ; 
B afterwards uses two sacks, and sells one. He cannot now rescind the contract and 
mnivur the price, but he is entitled to compensutiiio fioni A for any loss caused by 
the breach of wumiuty. 

(e.) B make two pairs of shoes for A by A’s order, When tho shoes are delivered 
they do not fit A, A keeps both pairs for a (iay. He wears one pair for a short time 
in the house, and takes a long walk out of doors in the other pair. He may refuse 
to accept the first pair, hut not the second. But ho may recover compensation for 
any loss sustained by the defect of the second pair. 

Miscellaneous. 

119. When the nelier sends to the buyer goods not ordered with 
Whs® buyar msy refuse g^x’ds ordered, the buyer may refuse to accept 
to aeeept, if goods not or* auy of the goods so sent, if there is risk or 
dMi^re sent with goods trouble in separating the goods ordered from 
the goods not ordered. 

lUu^ation. 

A orders of B specific articles of china. B sends these articles to A in a ham** 
par, with other articles of china wdiich had not been ordered. A may refuse to 
accept any of tlie goods sent. 

190. If a buyer wrongfully refuses to accept the goods sold to 
of wrongfiit re* him, this amoauts to a breach of the oontract 

Ibasd le aeeept* of sale. 

191. When goods sold have been delivered to the buyer, the 
IBglit of as to soa* seller is not entitled to rescind the contract oe 

eMoa,«iifaUttra^ bayar the buyer's failing to pay the pi ice at the time 
to prioaat tinii fixad. fixed, unless it was stipulated by the contract 
that he should be so entitled. 

199. Where goods are sold by aucUon, there is a distiuket and 
Bala aoa trsnalar of lots separate sale of the goods in each lot^ by whitfa 
ifild by sttotioo. the ownership tberectf is transferred as eaifa loi 

is knocked down. 



AlPiX.] 
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r «iMari^ii*«»iiaF,«f 3Uta If, aft a m 1 « by aaetiw, tb« aeller 
inMMnMiMd&«« toniM . makes use of pretended biddings to raise th« 
price, the sale is vmdable at the option of > tba 
buyer. 


Chapteb VIII. — Of iNDBstmrr ahd Ouahanteb. 

liM. A contract by which one party promises to save the other 
" <Ooti(irmot of iodemnity* ^om loss caused to him by the conduct of the 
doSned. promisor himself, or by the conduct of any 

other person, is called a ^ contract of indemnity.’ 

Illustration. 

A oontraoti to indenmify B against the oonseqnenoes of any proceedings which 0 
may take against B in respect of a certain sum of 200 rupees. This is a contract of 
indemnity. 

125. The promisee in a contract of indemnity, acting withio the 
Bights of indemnity. Scope of his authority, is entitled to recover 

holder when sued. from the promisor — 

(1) all damages which he may be compelled to pay in any suit in 
respect of any matter to which the promise to indemnify applies; 

(2) all costs which he may be compelled to pay in any such suit 
if, in bringing or defending it, he did not contravene the orders of 
^.he promisor, and acted as it would have been prudent for him to act in 
the absence of any contract of indemnity, or if the promisor authorized 
him to bring or defend the suit ; 

(3) all sums which he may have paid under the terms of any 
compromise of any such suit, if the compromise was not contrary to 
the orders of the promisor, and was one which it would have been 
prudent for j;he promisee to make in the absence of any contract of 
indemnity, or if the promisor authorized him to compromise the suit. 

126. A * contract of guarantee’ is a contract to perform the pro- 

' *Oontraot of guarantee,* rniae, or discharge the liability, of a thfcrd 
'atiroty,* * principal debtor,’ person in case of his default The person who 
and * creditor.’ gives the guarantee is called the 'surety’ ; the 

person in respect of whose default the guarantee is given is called the 
^ principal debtor,’ and the person to whom the guarantee is given is 
cidled the * creditor.’ A guarantee may be either oral or written. 

127. Anything done, or any promise made, for the benefit of the 
Ckmsldsnitiottfbrgiiiiimn principal debtor, may be a sufficient considera* 

tion to the surety for giving the guarantee. 


Illus^attons. 

B iwqustb A to sell and deliver to him goods on eredti. A sgruss to do so# 
^ i C will gnarmatee the Mjinent of the price of the goods. ^ promisee to 
jpiarantee the payment in oonaiaeration of A's promise to deliver ^ goods. This is 
a stoffii^nt oondderatton for C's promise. 

(to A rnUls and divers goods to B. C afterwards reqnearfa A to forbear to eno 
B for the debt for a year, and promises that, If he doee so, C will pay for them in 
dehmlt of Myment by B. A agrees to forbear ae request^. This is a anffioieiit eon* 
for C*e promise. 

( 0 .) A seiis and delivare goods to B. C afterwards withoni eonaidefatlon, agiaea 
•to l^y fog tiism in d^Qlt olid. The agreement is void. 





oomOkof. 






foMfy Bot Where » ooQtoeet to 'give ie the 

dhaa floBtrMt aiad* wiUi priodpd debtor ifl ntede bjr the creditor trith » 
MM P'nM *e third person, and not with the prindpitl debtor, 

to leiMpM discharged. 

IUu$traiUm, 

C, the bolder of an overdue bill of exobao^ drawn by A ae aurety for B, and^ 
aoeepied by B, contract with M to give time to B. A ia not dischargoa. 

lS7e More forbearance on the part of the creditor to sue the prin- 
CrediWa forbearanee to cipal debtor, or to enforce any other remedy 
sue doea not diaoharge against him, does not, in the absence of any 
provision in the guarantee to the contrary, dis- 
charge the surety. 

IlluBtration. 

B owea to C a debt guarantood by A. The debt beoomea payable. C does not 
•ne B for a year after the debt has become payable. A is not discharged from hia 
suretyship. 

188. Where there are co-sureties, a release by the creditor of one 
Beleaae of one oo*sarety of them does not discharge the others ; neither 
doea not discharge others, does it free the surety so released from his 
responsibility to the other surotiea* 

139* If the creditor does any act which is inconsistent with the 
Bisoharge of surety by rights of the surety, or omits to do any act 
erediWe act or omission whicli his duty to the surety requires him to 
jTiSSd •vootnai ao. and the eventual remedy of the surety him- 
^ seif against the principal debtor is thereby im- 

pairedi the surety is discharged. 

JliuBtrationB, 

(«.) B contracts to build a ship for C for a given sum, to be paid by instalments 
at the work reaches certain stages. A l»ecomes surety to C for B’s due performance 
of the cent met. C, without the knowledge of A, prepays to B the last two instal- 
menta. A is discharged by this prepayment f 

(6.) 0 lends money to B on the s«H;writy of a joint and several promissory note 
made in C’« favour by B, and by A, as surety for B, together with a bill of sale of B’a 
fttmiiure, w^hich gives power to O to sell the furniture, and apply the proceeds in 
discharge of the note. Subsequently, C sells the furniture, but, owing to his mis- 
conduct and wilful negligence, only a small price is realised. A is discharged from 
liability on the note. 

(c.) A puts M as apprentice to B, and gives a guarantee to B for M*s fidelity, 
B promises on hie part that he will, at least once a month, see M make up the cash. 
B omits to eee this done as promised, and M embezslea. A is not liable to B on hia 
gwunMitee. 

140. Wb*re » guwMte^ debt hu become dae, or de&nit of tii« 
Bi|^ ef wtety «m w pnocipal debtor to perform s suarant^ duty 
bas t^eo plaw, the surety, upon payment n 
parfoimaiioe of all that be is bable for. is ioTssted witb aU tba riefata 
sSiieit Om oadhor bad agwast Uie priaoipal debtor4 


i^Stoa^tolWfc tBMaUS,«9i«. 

1 A S..ttar%Uitostopia«tMsit. 


14L : A is entitled to be benefit of every muii^ wbidi tb 

Hgfaft to HnT% creditor baa agitinst the principal deb^r at tb 
^ oradiiai^g MooritiMi. time when the contract m sttretjship is entered 
into, whether the surety knosrs of the eslsteuce of such security or not 
and if the creditor loses, or without the consent of the surety, part 
with, such security, the surety is discharged to the extent of the value c 
iho aecurity .♦ 

> lUuitratiotw, 

(a.) C sdranoes to B, his tenant, 2,000 rupees on the gnanrantee of A. , C has 
-also a further security for the 2,000 rupees hy a mortgage of B’s furniture. C can 
cels the mortgage. B t>ecome8 insolvent, ana C sues A on his guarantee. A is dis; 
charged from liability to the amount of the value of the furniture. 

(6.) 0, a creditor, whose advance to B is secured by a decree, receives also 
guarantee for that advance from A. C afterwards takes goods in execution unde 
Ihe dcMsrecL and then, without the knowledge of A, withdraws tlie execution. A u 
discharged. 

(c.) A, as surety for B, makes a bond jointly with B to C, to secure a loan froic 
0 to B. Afterwards, 0 obtains from B a further security for the same debt. Sub8e< 
•quently, C gives up the further security. A is not discharged. 

142, A?ny guarantee which has been obtained by means of mis- 
Guaraatee obtained by representation made by the creditor, or with hi^ 
misrepresentation, invalid, knowledge and assent, concerning a materia, 
part of the transaction, is invalid. 

Guarantee obtained by 143. Any guarantee which the credito 

conoealment, invalid. has obtained by means of keeping silence as tc 

a material circumstance is invalid. 

JlluitrcttioM. 

(o.) A engages B as clerk to collect money for him. B fails to account for som' 
of his receipts, and A in consequence calls upon him to furnish security for his dul 
accounting. C gives his guarantee for B’s duly accounting. A does not acquaint t 
with B*8 previous conduct. B afterwards makes default. The guarantee is invalid 

(6.) A guarantees to C payment for iron to be supplied by him to B to thi 
amount of 2,000 tons. B and C have privately agreed tnat B should pay five rupee 

S er ton beyond the market price, such excess to bo applied in liquidation of an ole 
ebt. This agreement is concealed from A. A is not liable as a surety. 

144. Where a person gives a guarantee upon a contract that the 
Onamutea on contract creditor shall not act upon it until anothe 
that creditor shall not act person has joined in it as co-surety, the guaraii* 
AMI it tiatu oo-anrety joins. veXiA if that other person does no^ 

join.f 

14S. In every contract of guarantee there is an implied promise 
ImpUad promisa to ia- by the principal debtor to indemnify the surety 
damaify surely. and ^ho surety is entitled to recover from tb€ 

prioeipal debtor whatever sum he has rightfully paid under the gua- 
■ant e e, but no sams which be has paid wrongfully, 

2Uu9tr€Uion§, 

• B k Indebted to 0, and A k snrety for the debt. 0 demande payment from 

m hk vedkeal mee him for the amonnt. A defends the salt, havin|r reason^ 
•nle gromida for doing so, bnt be k oompeikd to pay the amonni of the debt willi 
veoovar frm B the amount paid by him for costs, as well as the 


^8aas, 


1 8 es a SS, sapra* 
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plkptiienitit It from A, anA, on A^s fWMl to hte mptm tte “'A; 

tAtiag toitikMMlale KixmnAs ior ao doitigf Mdt» and mi to iwy -tlio ' a^ ttO ul i t 

pi tba MU and ooatt. He oan moo vor from B tba^mioiMii nf#b» 1^ o«l mai4hpmBm 
|Mdd for 43o»t% aa tliere waa no real ground for ipieniip^; tim aoUon. 

ie*} A gnamntaee to 0, to the extent of 2,000 rnpeee, imyment for irioe to 
•opfdM by C to B. C anppliee to B liee to a leaa amount t&n 2,000 mpM, 
obtmoa from A pavtnent of the eum of 2,000 rupees in respect of the line nUppBlii* 
A cannot recover from B more than the piioe of the rice actually snpidied. 


14A. Whet# or hmto p&ncm tiro oo^Boreties for the Bamio idebt 
tkMmmUas liable to oon. « duty, eitfier jointly or aereimUy, oad w&Mimr 
la^teaqiiBIly, under the name or diffefbtit eonttncto, and 

^beiher with or without the knowledge of each otber« the oo«eu^ies, 
in the abaeuoe of any contract to the contrary, are liable, aa between 
AbeiQseiiVofi, te pay eooh an equal Miare of the whole debt, or nf that 
jiart of it which remains unjj^il by the principal debtor.* 

JUutiraiion$, 


(a,) A, B, and 0, are saietict to D for the sum of S,000 rupees lent ip H. jB 
makes default in payment. A, B, and C, are liable, as between themselves, to pay 
tfOOO rupees eadi. 

ih,) A. B, and C, ere sureties to D for the sum of 1,000 rupees lent to B, and 
flbere is# oontmct between A, B, and C that A is to be responsible to extent of 
one-qiiarter, B to the extent of one-quarter, and C to the extent of one-half. B makes 
defbult in p^meot. As between the sureties, A is liable to pay 250 rupees, B 2w 
aiipees, and C 500 rupees. 

14T. OcKStireties who are bound in diB^ent sums are Kahle to pay 
LiaMtity of eo^snrstiea equally as far as the limits of their respective 
bound in diflbrent sums. obligations permit.* 

Hlwrtrationi, 


Ja.) A, B, and C, as snreiies for B, enter into three several bonds, each in a differ- 
ent penalty, namely, A in the penalty of 10,000 rupees, B in that of 20,000 rupees, B 
In tliat of 40,000 rnpees, conditioned for D’s duly accounting to £. t) makes default 
to the extent of 80,(K)0 ruptMss. A, and C, are each liable to pay 10,000 rupees* 
(5.) A, 13, and C, as sureties for D, enter into three several bonds, each in a 
different penalty, namely, A in tlie penalty of 10,000 rupees, B in that of 20,000 
rupees, 0 in that of 40,000 rupees, conditioned for D’s duly accounting to K. 6 
niakes default to the extent of 40,000 rupees. A is liable to pay 10,0^ rmpoeB, and 
B and C 15^000 rupees each. 

t«.) A, B, andf C, us sureties for I), enter into three several ^honds, each in adif- 
'feMt penalty, namely, A in the penalty of 10,000 rupees, B in that of 20,000 mpees, 
40 iin that of ,40,000 rupees, oonditioned for B’s duly accounting to fi. D ihakdi 
default to the extent of 70,000 rupees. A, B, and-C, have to pay each the full penalty 
of his bond. 


^ Chaftbb IX.-«Or Bailickitt. 

14ft. A * i# the delivery of goods .by -onn 


* Bailment,* * bailor,’ 
* bailee* dedned. 


and ther for some pappose, u'poii a^ootmet that 
^ ^ *h*H. when .the purpose is aceompliphed, 

Be treturned or otherwise disposed of according to the directims irf Abw 
d^av^iig tbwiii. The person delivering the goods ia oaHed tbe 
‘ bailor. The pMsoa ^o whota iMy are delivered ts cidled ^ * ** 


s See a. 4A «afta» 




A pi^rMA aImm^ fii pcMofliiiMi irf lliit HAojffl of 
liioillor ooutroctii to hola thorn as a ba^oe^ lio tborelgr. bsoomos 4Jbie 
llilttso, Allil tbo osnier booouies ^o biulor of saofa goodsi sitbcK^b tllogp' 
iii^ AOl hmte been doliroipd bgr nmj of bailment 

140. The delivery to the bailee tnay be made by doing anything 
^ettvsiy to bulioe how which has the efFeot of putting tlio goods in 
the possession of the intended bailee or of any 
|)etson authorised to hold them on his behalf. 

100. The bailor is bound to disclose to the bailee faults in the 
UmWs dnij to Siflolose goods bailed, of which the bailor is aware, and 
fMiito in g^t boiled. which tnaierially interfere with the use of 
them, or expo.se the bailee to extraordinary risks ; and if he does not 
snake such ^sclosure, he is responsible for damage arising to the bailee 
dUectly from such faults. 

If the goods are bailed for hire, the bailor is responsible for such 
damage, whether he was or was not aware of the existence of such 
lauits in the goods bailed. 

lUuBttfUion$, 

(a.) A lends a horse, which he knows to be vioions, to B. He does not dSeolosa 
the fact that the horse is vtoioos. The horse runs away. B ia thrown and InluiedU 
A is resptmsible to B for damage sustained. 

(A) A hires a carriage of B. The carriage is uneafe, thongh B is not awais at 
it, and A is injured. B is responsible to A for the injury. 

161. In all cases of bailment the bailee is bound to take as much 
Oare to be takes by bailee, care of the goods bailed to him as a man of 
ordinary prudence would, under similar cire 
cumstances, take of his own goods of the same bulk, quality, and value 
as the goods bailed. 

152. The bailee, in the alisence of any special contract, ts not 
Bailee when not liable (or responsible for the loss, destiuction, or deterio* 
lose, Ao., dr thing bailed. ration of the thing bailed, if he has taken the 
Amount of care of it described iti section 151. 

163. A contract of bailment is voidable at the option of the bailor, 
Termination of bailment if the bailee does any act with regard to the 
Vy bailee^s act inoouaisteut goods bailed, inconsistent with the conditions 
Irak oos^letw. qJ bailment. 

Ulmtratiofn, 

A lets ts B, lor birA a horse for his own nding. B drives tbs how in his ear^ 
This is, at the option of A, a termination of the bailment 

IAA If the bailee makes any use of the goods bailed which ia not 
LiabUity of bailee making according to the conditions of the bailment, b# 
luwiithoriaed nee of goods is liable to make compensation to tbs bailor 
for any damage arising to the goods from or 
during such use of them. 

^ IM/uUraUmB. 

(a.) A lends a horse to B lot his own riding osly* B allows a member of bts 
family, to ride the horse. C rides with care, bnt the horse aeoidentally falls ai^ ts 
injured. B is Italde to ma3m eo^pensation to A for the injury done to the horse. 

(h.) A hires a horse in Calentta from B expressty to march to Benares. A rides 

dim Idit to Imdead. ^ hotee aeeidentally faHs and "k 

Idjtaied. A k Ikhk to make contpensatkn to B, lor the injnry to tiie beast. ^ 



m 






tt §4 If wiiti the oooaeiit of ^ haik^» inixdli tike goods 

Mel or »w«ie, wiih of the bailor with his own goods, the bailor 
MMent^eriiiege^ and the bailee sliall haye an interest, in pmpor* 
with Mt«e*a. tion to their respective shares, in the mixture 

thus produced 

168. If the bailee, without the consent of the bailor, mixes the 
XXeoiofiniztiiMwititoiii goods of the bailor with bis own goods, and the 
batior** Gonnent, when the goods can be separated or divided, the property 
goods Ml he separated. ju goods remains in the parties respectively ; 
but the bailee is bound to bear the expense of separation or division, 
and any damage arising from the mixture. 

IllmtraUon, 

A bails 100 bales of cotton marked with a particnlar mark to B. B, without 
A*s consent, mixes the 100 blaes with other bales of his own, bearing a different mark. 
A is entitled to have his 100 bales returned, and B is bound to bear all the expense 
incurred in tbe separation of the bales, and any other incidental damage. 

167. If the bailee, without the consent of the bailor, mixes, the 
Kffootofmiitor©, withoni goods of the bailor with his own goods, in such 
bailor's oonsont, when the a manner that it is impossible to separate the 
goods oamiot be separated, g^c^ds bailed from the other goods, and deliver 
them back, the bailor is entitled to be compensated by the bailee for the 
loss of the goods. 

Illusirafiott, 


A hails a barrel of Cape flour, worth Rs. 45, to B. B, without A’s consent 
mixes the flour with country flour of his own, woith only lis. 25 a barrel. B must 
oompeiisate A for the loss of his flour. 


158. Where, by the conditions of the bailment, the goods are to 
Bepaymsni, by bailor, of he kept or to be carried, or to have work done 
tksoiissaiy asponses. upoii them by the bailee for the bailor, and tbe 

bailee is to receive no remuneration, the bailor shall repay to the bailee 
the necessary expenses incurred by him for the purpose of the bailment. 

169. The lender of a thing for use may at any time require its 
Bastoration of goods lent return, if the loan was gratuitous, even though 
mtnitoiiaiy. ^ he lent it for a specified time or purpose. But 

T, on the faith of such loan made for a specified time or purpose, the 
borrower has acted in such a manner that the return of the thing 
lent before the time agreed upon would cause him loss exceeding the 
,enefit actually derived by him from the loan, the lender must, ff he 
aompels the return, indemnify the borrower for tbe amount in which tbe 
oes an eccasioned exceeds the beuefft so derived.^ 


180. It is tbe duty of the bailee to rotum, or deliver aoodfdiim €e 

1 of gooiSa bailed on the bailor's directions, tbe goods bailed, withoet 

demand, as a^n as the time for which they 
iiMiMttior {mrpoM. bailed has expired, or the ouriKiBe iar 

which they were ba0ed has been accomplishilt 
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161, IF, the fealt of the hiitee, the goode aM not letvmed, 
raapouiibiiitj delivefed, or tendered at the proper time, he is 
•re not doiy responsible to the bailor fdr an; loss, destruc- 
tion, or deterioration of tiie goods from that 
time. 


Tarmtuaiioa of gratnitoas 
batlmo&t by death. 


162. A pfratuitnua bailment is terminated by 
the death either of the bailor or of the bailee. 


163. In tbe absence of any contract to the contrary, the bailee is 
Bailor entitled to inoreaM bound to deliver to the baiior, or according to 
or proSt from goode balled, his directions, any increase or profit which may 
have aoeroed from the goods bailed. 

Illuitration, 


k leaven a ocw in the onetody of B to be taken care of. The cow has a calf. B 
la hennd to deliver the calf as well as the oow to A. 

164. The bailor is responsible to the bailee for any loss which the 
Bailor's respooeibiiity to bailee may siistnin by reason that the bailor was 

Mlee. not entitled to make the bailment, or to receive 

back tbe goods, or to give directions respecting them. 

165. If several joint owners of gi>oda bail them, the bailee may 
Bailment by several joint deliver them back to, or according to the diroo- 

owners. tions of, one joint owner without the consent of 

All, in the absence of any agreement to the contrary. 

166. If the bailor has no title to the goods, and the bailee, in 
ipiailee not responsible on good faith, delivers them hack to, or according 

te-d^iveiy to bailor with- to the directions of, the bailor, the bailee is not 
responsible to the owner in respect of such 
delivery.* 

167. If a person, other than the bailor, claims goods bailed, be 
Bight of third person Biaj apply to the Court to stop the delivery of 

^miiig goods bailed. the goods to the bailor, and to decide the title 
to the goods. 

168. The finder of goods has no right to sue the owner for com** 
g a A « j pensation for trouble and expense voluntarily 

Bight of finder of goods. incurred by him to preserve the goods and tO 
.find out the owner ; but he may retain the goods agai^^t the owner 
Bay sne for speoifio re- Until he receives Such compensation ; and where 
ward offered. the owner has ofTered a specitic reward for the 

return of goods lost, tbe finder may sue for ^such reward, and may 
retain the goods until be receives it.+ 

169. When a thing, which is commonly the subject of sale, is lost, 
WheafindsT^thingoom- if the owner CHnnot, with reasonable ddigence, 

nonly on sale may seU Is. be found, or if be refuses, upon demand, to pay 
.the lawful charges, of tbe finder, the finder may stdl it — 

(1^ when the thing is in danger of perisbiog or of losing the 
great^ piuri of its value ; or,, 

(2). wbeu the lawful changes of the finder in respect of the tibing 
found amount to two^thirds of its value.J 

* Bee AotL of ]e7fi».s, 117- t Story, Bidlments, § ISla. 

t iVVw York Civil Code, { 943, 

M. 41 




tit 


OONTltAOT. 


{ 1871 . 


170. Wbete tiie lMul«e bw, in accordance nr Wi the fmrpoee oi the 

bailmenf, renderod any aerrice involvtog tbo 
BaOW* paitieidar Ifan. ezeicise of labour or skill in respect of the goods 

bailed, he has, in the absence of a contract to the contrary, a ri^t to 
retidn such goods until he receives due remuneration for the services 
he has rendered in respect of them. 

llhmtraiiom. 

(aA A dfllWeri % rough diamond to B, a jowellar, to be cut and Mliabed, which 
!• done. B b entiUed to reUin the etone tiU be i» paid for the eerrieea 

^ A ^ rm cloth to B, a tailor, to make into a coat. B prombee A to delim 
*ihe coat a« eoon as it is finished, and to g^re A three months' credit for the price, B 
ia not entitled to retain the coat until he is paid. 

171, Bankera, factors, wharfingers, attorneys of a High Court, and 
ll«> «,f banker., poHoy-broken, may, in the absence of a contract 

factors, wharSogers. attor. to the contrary, retain, as a security for a gene- 
nays, and policy.brokors. ral balance of account, any goods* bailed to 
thein,^ but no other jf^rsons have a right to retain, as a security for 
such balance, goods bailed to them, unless there is an express contract 
to that effect. 

Bailmenta of Pledges. 


172, The bailment of goods as security for payment of a debt or 
*Plodgo,* 'pownor,* and performance of a promise is called ^pledge/ 

’pawtt^definod. ' The bailor is in this case called the * pawnor/ 
The bailee is called the * pawnee/ 

173, The pawnee may retain the goods pledged, not only for pay- 

ment of the debt, or the performance of the 
pawnoo'srtghiofrstainor, promise, but for the interest of the debt, and 

til necessary expenses incurred by him in respect of the possession or 
iot the preservation of the goods pledged. 

174, The pawnee shall not, in the absence of a contract to that 

FhinM act to rMoio for '«*»”* “'6 g«xl8 pledged for any debt or 

debt or promioo other then promise other than tlie debt or promise for 
that for which goods ple^* which they are pledged ; but such contract, in 
^PreenmnUon in owM of absence of anything to the contrary, shall 
salieotjfleOTiidTeiiotwi- be presumed in regard to subsequent advances 
made by the pawnee. 

Pawnee's right as' to ex- ^76. The pawnee » entitled to receive 

traontifiary expenses inonr- « from the pawnor extraordinary expenses incur- 
red by him for the preservation of the goods 
pledged, 

178. If the pawnor makes default in payment of the debt, or 
Pawnes^s right where performance, at the stipulated time, of the pro^ 
pawnor makes delkiilt, mise, in respect of which the goods were 
pledged, the pawnee mav bring a suit against the pawnor upon the del^ 
or pxontise, and retain the goods pledged as a collateral security ; or he 
may sell the thing pledged, on giving the pawnor reasonable notice ot 
the sale. 


o Whetiier helottgliig to the bailor or not 
fAsenohf 
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If the i^roeeeds of such oale «ro less tbao the iuoimot dae in re« 
ipeet of the debt or promisoi the pawnor is still liable to pay thehalaiiee* 
If the {woceeds of the sale are sT^eater thaa the amoimt ao du6» the 
pawnee shall pay over the surplus to the pawnor. 

177. If a time is stipulated for the payment of the debt, or per*- 
BeSialtltig pawnor'll right formance of the promise, for whioh the pledige 

to redeoM. jg made, and the pawnor makes default in pay- 

ment of the debt or performance of the promise at the stipulated Ume, 
be may redeem the goods pledged at any subsequent time before the 
actual sale of them ; but he must, in that case, pay, in addition, any 
expenses which have arisen from his de&ult. 

178. A person who is in possession of any goods, or of any bill of 
FMgo by poraestor of lading, dock-warraot, warehouse-keeper’s certi- 

good« or of doonmentary ficate, wharfinger’s certificate, or warrant or 
titio to goods. order for delivery, or any other document of 

title to goods, may make a valid pledge of such goods or documents : 
Provide that the pawnee acts in good faith, and under circumstances 
which are not such as to raise a reasonable presumptiou that the pawnor 
is acting improperly : 

Provided also that such goods or documents have not been obtained 
from their lawful owner, or from any person in lawful custody ' of them, 
by means of an ofience or fraud.* 

179. Where a person pledges goods in which he has only a limited 
Pledge where pawnor has interest, the pledge is valid to the extent of 

only a limited interest. that interest. 

Suita by Bailees or Bailors against Wrong-doers. 

180. If a third person wrongfully deprives the bailee of the use 
Sait by bailor or bailee or possession of the goods bailed, or does them 

against wrong doer. an v injury, the bailee is entitled to use such 

remedies as the owner nrigiit have used in the like case if no bailment 
had been made ; and either the bailor or the bailee may bring a suit 
against a third person for such deprivation or injury. 

181. Whatever is obtained by way of relief or compensation in 
Apportionment of relief ^'^^7 suit shall, as between the bailor and 

or oompeniMtion obtained the bailee, be dealt with according to thoir 
hf raoh suits. respective interests. 


Chapter X. — Agency. 

AppoirUment and Authority of Agents, 

182. An * agent’ is a person employed to do any act for another, 
'Agent* and 'principal’ or to represent another in dealings with third 
AefinodL persona. The person for whom such act is 

done, or who is so represented, is called the 'prinmpal.’ 
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S8S. iiuy pewon wIioib of ike <rf ino^otity' Meofdwg %» tho 
taw to wlii«b M is auli^eti, and iriio w of soaua 
Wfco wj wD^ •gonb uaiii^ msy employ as agent* 

184. As between the principal and third persons, any person may 
become an agent ; bat ito person who is not of 
Wlio uMy to an agent. gf majority and of Boond miad can 

become an agent, so as to be responstbie to his principal according to 
the provisions in that behalf herein contained. 

OcoiaderaUaa net IMOM. 186. No coneideratioD is neoeseary to 

sary. create an agency. , 

Ag»(’a authority may to 188. The anthorily of an agent may be 

•xprMwod or implied. expressed ot implied. 

187. An authority is said to be express when it is given by words 

DeSniticmtof expresfftnd spukeii or written. Au authority is said to be 

Implied authority. implied when it is to be inferred from the cir« 

cumsUnces of the case ; and things spoken or written, or tlie ordinary 
course of dealing, may be accounted circumstances of the case. 

UlmtraUon. 

A ownfl a tihop in Sorainpur, llvtnp^ himaclf in Calcutta, and visiting the shop 
pccasionuUy. The shop i» luanagcd hy B, and he is in the habit of ordering goods 
frotti (J in the name of A for the pumcmes of the shop, and of paying for them out 
of A’s funds wi(h A's knowledge. B has an implied authority from A to order 
gocKls from C in the name of A for the purposes of the shop. , 

188. An agent, liaving an authority to do an act, has authority 
Kxteut of agent's author* to do every lawiul thing which is necessary 

'ity; ill order to do sucli act. 

An agent having an autliority to carry on a businoas has authority 
to do every lawful thing necessary for the purpose, or usually done in 
the course of conducting such busiucss. 


Jllu9iratwm» 

(a.) A iH eiuph»yeti by B, residing in Lmidon, to recover at Bonxbay a debt due to 
B. A itiHjr atlopl au V legal process necessary for the purpose of recovering the debt, 
and may give a valid disvliurge for the same. 

{L) A constitutcH B his agent to carry on his business of a ship-builder. B 
may purchase timber and other inaterials, and hire workmen, for the purpose of 
carrying on the business. 

189. An agent has authority, ui ah emergency, to do all such acts 
Agent's authority in tin for the- purpose of protecting bis principal from 
eworgeney. loss as would be done by a person of ordinaty 

prudence in his owu case under similar ctroumstance8.f 

lilmtmUonM. 

M An agent for sale may have goods repaired if ii be ueoesaary. 

.. y'> A^cofijjgns pn>vi»ion» to B at Calcutta, wiUi directions to send them irnme- 

dmtely to O at Katah. B may sell tlie proviaions at Calcutta, if they wfll not hfjsr 
the journey to Kaiak without spoiling. 


• Cf. a 11, 





SUlhAgmta. 

190. An ngent cannai lawfuHy employ another to perform actf 
When ngoiit onnnot dele- wiiioh be bas expresaly or impHedJy undertakei. 

e^* to perform personally » unless by tbe ordiuary 

eustom of trade a suh-agent may, or, from tbe nature of the agency, a 
subagent must, be employed. 

191. A * sub-agent’ is a person employed by, and acting under th^ 
♦ Bnb-ngenf defined. control of, the original agent in the business of 

the agency. 

198. Where a sub-ageut is properly appointed, the principal is, so 
Se|»reMintatio& of pHnoi. far as regards third persons, represented by the 
pal 1^ enb-ageut properly sub-ageiit, and is bound by, and lespoDsible for, 
appointed. )iig acts, as if be were an agent origitially ap- 

pointed by the principal. 

Agent's reeponetbility for The agent is responsible to the principal 

■ub-ngent. for the acts of tbe sub-agent ; 

The sub-agent is responsible for bis acts to tlie agent, but not to the 
8ttb-agent*s responaibi- principal, except ill cascs of fraud or wilful 
'lity. wrong. 

198. Where an agent, without having authority to do so, has ap- 
Agent'a responaibility fur pointed a person to Hct as a sub-agent, tbe agent 
enb-ageiit appointed with, stands towards sue!) person in the relation of 
out Mthority, ^ principal to an agent, and is responsible for 

his acts both to the principal and to third persons ; the principal is 
not represented by or responsible for the acts of the person so employed,* 
nor is that per^ii responsible to tbe principal. 

194. Where an agent, iioldiiig an express or implied authority to 
Relation between princi- another person to act for the principal in 

pal and person duly ap- tiie business of the agency, has named another 

^inted by agent to act in person accordingly, such person is not a sub- 

oaiueM agency. agent, but an agent, of the principal for such 

part of the business of the agency as is entrusted to him. 

UluMrations. 

(a.) A directs B, his solicitor, to sell liis estate by auction, and to employ an ano- 
4kme6r for the purpose. B names G, an auctioneer, t-o conduct the sale. 0 is not S 
sub-agent, but is A's agent for the conduct of the sale. 

(6.) A authorizes B, a merchant in Calcutta, to recover the moneys due to A from 
CS Sc C^. B instructs D, a solicitor, to take legal proceedings against C & Co. for tbo 
recovery of tlie money. D is not a sub-agent, but is solicitor for A. 

<>196. In selecting such agent for his principal, an agent is bound 
Agents duty in naming to exercise the same amount of discretion as a 
wact person. man of ordinary prudence would exercise in his 

own ease ; and, if he does this, he is not responsible to tbe principal for 
the acts or negligence of tbe agent so selected. 

Illu8traUon$, 

(«.) A instmets B, a merchant, to buy a sliip for him. B employs a ship-sur- 
T^ojr of good reputation to choose a ship for A. The surveyor makes the cboioe 
ne^igonti^, and the ship turns out to be unseaworthy, and is lost. B is not, but the 
Wimyor ib, responsible to A. 

_ tliiloai, of course, he ratlto them, see a lOfi, 
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Knowladgo requisite to 
rultd ruttfioaiion. 


Kflfeot of ratifying nnan- 
ihorisiHl not forming part of 
• tmusaotion. 


(h.\ A o^mgnn good# to B. a iii«aKdiaiit» for lalo. B, in da« coonio, omploya wt 
anctkmeor in good credit to sell the goods of A, and allows the aacUon^r to wwo 
the proceeds of the sale. The auctioneer afterwards becomes insolvent without havmg 
aooottoti^ for the proceeds. B is not responsible to A for the proceeds. 

Batificati<m. 

196 Where acts^ are done by one person on behalf of another, but 
Eight to ,«.t. without this knowledge or authority he may 

fliAMr for Urn Withont bis elect to ratify or to disown such acts. If lie 
aattiorit7. ratify them, the same efifects will follow as if 

Sffeot of nktiiloation. performed by his authority. 

197. Ratification may be expressed or may be implied in the con- 
y - M.— n..- „»y bo OK- duct of the person on whose behalf the acts are 
p ww oj or implied. dune. 

Illu$tralion$. 

(a.) A, without authority, buys goods for B. Afterwards B sells them to C on 
his own account. B*» conduct implies a ratification of the purchase made for him 
by A. , « . . 

(6.) A, without B's authority, lends B's money to C. Afterwards B accepts in- 
terest on the money from C. B*8 conduct implies a ratification of the loan. 

198. No valid ratification can be made 
by a person whose knowledge of the facts of the 
case is materially defective. 

199. A person ratifying any iinanthoriged 
a^t done on his behalf ratifies the whole of the 
transaction of which such act formed a part. 

SOO. An act done by one person on behalf of another without such 
Eatifloation of onaathor« Other |>erdon’s authority, which, if done with 
iaad act oanaot Sidare third authority, would have the effect of subjecting a 
third person to damages, or of terminating any 
right or interest of a third person, cannot, by ratification, be made to 
have such effect, 

J7fusiratiofiM. 

(a,) A, not being authorised thereto by B, demands, on behalf of B, the delirery 
of a chattel, the property of B, from C, who ts in possession of it. This demand 
cannot bo rattfied by B, so as to make C liable for damages for his refusal to deliver. 

(b.) A holds a tease from B terminable on three months* notice. C, an unauthor- 
ised person, ^ves notice of termination to A. The notice cannot be ratified by B, so 
as to be binding on A. 

jReuoccUion of Authority. 

301, An agency is termiuated bv the principal revoking his author*^ 
Tenninatioiiorageiioy. J or by the agent renouncing the business 

of the agency ; or by the business of the agency 
being completed ; or by either the principal or agent dying or becoming 
of unsound mind ; or by the principal being adjudicated an insolvent 
under the provisions of any Act for the time being in force for the relief 
of insolvent debtors, 

802. Where the agent has himself an interest in the property which 
Tenuiimtloa of agetioy forms the subject-matter of the agency, the 
whm^atiiMaoinii^^ agency cannot, in the absence of an express 
“ contract, be terminated to the prejudice ofeuch 

interest. 


s i, sots. 
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lUu^ra^om. 

. (a.) A gtm anthorttjr to B to tell A*t land, and to pav himeelf, out of 
oteda tlie debts due to bim from A. A cannot revoke thie antboritj, nof oan it be 
tenninated bj hie itteaOtiy or death. 

(A) A coneiepva 1,000 bales of cotton to B, who has made advaneet to him on 
tnoh outtoD, and desiree B to sell the cotton, and to repay himself ont of the price the 
aaftoant of hts own advances. A cannot revoke this authority, nor is it terminated by 
kie ioeanity or death. 

203. Tlie principal may, save as is otherwise provided the last 
When principal may re- preening section, revoke the authority given 
voice agent’s anthority. to his agent at any time before the authority 
has been exercised so as to bind the principaU 

3(ML The principal cannot revoke the authority given to his agent 
Uevooation where author, the authority has been pat tly exercised, 

ity has been partly exer- So far as regards such acts and obligations as 
®i*®d. arise from acts already done in the agency. 

IllustrationB, 

(a.) A aothoriascB B to bay 1,000 bales of cotton on account of A, and to pay 
for it out of A*s moneys remaining in B’s hands, B bn 3'8 t,0(X) bales of cotton in hts 
own name, so as to make himself personally liable for the price. A cannot revoke 
B*8 authority so far as I'ogards payment for the cotton. 

(h.) A anthorizes B to buy I, OCX) bales of cotton on account of A, and to pay for 
it out of A's moneys remaining in B*a hands. B bays 1,000 bales of cotton in A's 
name, and so as not to render himself personally liable for the price. A can revoke 
B*s authority to pay for the cotton. 


205. Where there is an express or implied contract that the agency 
Ooinpen..iionforrevooa. sliould be coutiuued for auy period of time, the 

tion by pnnoipai, or reoun* principal must make Compensation* to the 
elation by agent. agent, or the agent to the principal, as the caso 

may be, for any previous revocation or renunciation of the agency with- 
out sufficient cause. 

206. Reasonable notice must be given of such revocation or renun* 
, Notice of revocation or ciatiou j otherwise the damage thereby result- 

wnunoiattoo. ing to the principal or tiie agent, as the caso 

Bay be, must be made good to the one by the other. 

Hevooation aud'rennnoia- 207, Revocation and renunciation may be 

hm may be expressed or expressed or may be implied in the conduct of 
the principal or agent respectively. 
llluBtration. 


. A empowers D to let A’s house. Afterwards A lets it himself. This is an tm- 
»lled revocation of B*8 authority. 

When termination of 208. The termination of the authority 

agrat's an^ority takes of an agent does, not SO far as regards the agent, 
as to agent and as to take effect before it becomes known to him, or, 
persons. regards third persons, before it be- 

comes known to them. 
niuBiratiom, 


(a.) A dirsots B to sell goods for him, and agrees to give B five per cent, corn- 
ttissiim on the inice fetched by the goods. A afterwards, by Tetter, revokes B's antluMr* 
B, after tne letter is sent, bat before he receives it, sells the goods for iOO ropees» 
Tlia Stic is binding on A, and B is entitled to five rupees as his commission. 


* 8ee s. 73y 
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it,\ A at Miulras bv U-Her, (Hrects B to Bell for him some cotton lying in n 
wftwimttm’io Bombay, an/ sfterwards, by letter, revokes his euthon^ to aefii snd 
a^ tbo^cotton to Madraa. B, after receiving tlm let^, 

fntT^ oonttuct with G, who knows of the first letter, bet not o f the sy ondj^for ^ 
Mile to UiiH of the cotton. C pays B the money, with which B aheomidea €% pay- 

to pay certain money to 0. A dies, and D taken ent 
proUate to hi« will, B, after death, but, before hearing of it, pays the money to 
U. TUa payiiieut is good as against D, the executon 


209. When an agency is terminated by the principal dying or 
Agent's doty on tormina- becoming of misoiiud mind, the npnt is bound 

tlou ofngettcy bypriuoipai‘8 to take, on behalf of the representatives of his 
death or inaanity. hite principal, all reasonable steps for the pro* 

tection ami preservation of the interests entrusted to him. 

210. The termination of the authority of an agent causes, the 
Tarmination of sub. teriniiiation (subject to the rules herein cori- 

agont's aotbority. tallied regarding the termination of au agent’s 

authority) of the authority of all sub-agents appointed by him. 


Agent's Duty to PHndpal, 


211. An agent is bound to conduct the business of his principal 
* Agones duty in oouducu according to tho directions given by the p^- 
W prinoipars busiuoas. cipal,^ or, in the absence of anji^such directimis, 
according to the cunlotn which prevails in doing business of the same 
kind at the place wh(‘re the agent conducts such business. When the 
agent acts otherwise* if any loss be sustained, he must make it good 
to his principal, aud, if any profit acciues, he must account for it. 

IlhiBlratiom. 


ia.) A, an agent engaged in carrying on for B a business, in which it is the ens- 
tura to invest froia time to at interest, tho moneys which may be in hand, omits 
to make such investiiiont. A must make goml to B the interest usually obtained by 
snob investments. 

(A) B, a bmker, in whose business it is not the custom to sell on credit, sells 
goods of A on lu-odit to C, whose oreiiit at the time wtu* very high. C, before pay- 
ment becomes insolvent. B must make good the loss to A. 

212. An agent is bound to conduct the business of the ggency 
Skin »ud diiigeitoe re* with as much skill as is generally poasesaed 
quired from agent. persons engaged in similar business, unless 

the principal has notice of his want of skill. The agent is always 
txmnd to act with reasonable diligence, and to use such skill as. he 
possesses ; and to make compensation to his principal in respect of 
the direct Consequences of bis own neglect, want of skill, or miscon- 
duct* but not in respect of loss or damage which are indirectly or re- 
motely caused by such neglect, want of skill, or misconduct. 


ia.) A a merchant in Calcutta* has m agent, B, in London* to whom a stun of 
money is paid on A a umuint, with t»rder« to remit. B retains the money for a oonsi- 
demble time. A, m cotiseunenoe of not receiving Umj money, beoomes ^insolv^t. B 
ia ttable for the uumoy and interest from Urn day on which it ought to have 
paid, aeoo^mg to um usual rate, and for any farther dliecft lofa--.as, c ksr 
vanation of rate of exchoiigo— but not further. ^ ^ 


Btti sea s. l$P, 




(Uy agMit for ib© wile of giwiiJe, 1tti%itr^ iiuthojrfty to iHi eolfe^ 
B on ci^it, without making the proper and itsual enqnirtes as to the aolvency <*£ B. 
at thewtime of snch aal^ia inaolvent. A miwt make compensation to hw prinoi-^ 
in ot litfy loHs lliereby stistalned. 

fO.) A^ all InailTwni^e-hiiklker employed hy B to effwfet an inBurance on a jJ>, onills 
to see that the usual clauseR are inserted in the policy.' The ship is afterwards lost. 
In consequence of the omission of the clauses notliing can be recovered from the 
ainderwritevs. Jt is hortind ito wake good tfie loss to B. 

j(dJI A, a merchant in England, direct B, his agent at Bombay, who accepts ‘^tho 
agency, to send. him 100 bales of cotton by a certain ship. B, having it ighis power 
to send file cotton, omits to do so. The ship arrives safely in England. Soon aft^r 
herdrriritl the price of cotton rises. B is hound to make good to A tko profit wbidh 
te«aiij|^'tiave made by the 100 bales of cotton at the time the ship arrived, but net 
any profit he might have -made by the subsequent rise. 


' A aioeoniits. 


213. An agent is bound to rendnir proper 
accounts to hrs principal on demand. 


. 2141 it is Ihe duty of an agent, in cases of difficulty, to xtse fill 
Agent’s duty to oornmn- reasonable diligence in communicating witli 
nicate with principal. h is principal, and in seeking to obtain his in- 

-str actions.* 


SHj 5. If an agent deals on his own account in the business of the 
iliglit 6t principal when without fi»*st obtaining the consetit 

B|:efit deals on bis own no- of his pi inci pal, and acquainting him with all 
^trtin b^nessof agency material circumstances wliioh have come to his 
^wn knowledge on tlie subject, the principal 
Aiay heptidiaie the trausaiction, if the case show, either that any ma- 
tena! fact Ms bben dishonestly concealed from him by the agent, or th^t 
the dealings of the agent have been disadvantageous to him. 


lllustrcUions. 


fa.) A directs B to sell A’s estate. B buys the estate for himself in the name of 
t5. A, on dlftcovcring that B has bought the estate for himself, may repudiate the 
sale, If he can ^how that B has dishonestly concealed any material fact, or that the 
,«ale has been disadvantageous to him. 

(h.) A directs B to sell A’s estate. B, on looking over the estate before sellir^ 
it, finds a mine on the estate wliich is unknowm to A. B informs A that he wishes to 
bay the estate for himself, bnt conceals the discovery of the mine. A allows B to 
buy, in ignorance of the existence of the mine. A, on discovering that B knew of 
imnt atltlie time he bought the estate, may either repudiate or adhpt ilith skle at 
lOaniition. 

216. If M agetii, without tlie knowledge of his principal, deAl^ lb 
Principal’s i%lktto bene. business of the agency on his own account 
fit Mined by agent dealing iDStefid of on account of his principal, the prin- 
< **^^of*2i^n^'***^ *** ^”**’ oi pal is entitled to ola;im from the agent any 
<11 %gen<^. .benefit which may have resulted to him frobi 

the transaction. 


lUuitratiofn. 

..A directs B, his a^nt, to bay a certain hotme for him. B tells A it cannot be 

« t, and hoys the bouse for himself. A may, on discovering that Bhas bron^t 
use, oonipel him to sell it to A at the price be gave for it. 


217. Au tttay tetaifn,^ Out of any sums received on acoouat of 
right cdTjotainor the principal in the business of the ogeney^ al 
o«i<^aninaimivedonpriii- moneys dm tA hifOself in rCSpexit fidforncei 
^o^’aaooomia. hMailA 6r ex^tmes properly incurred by' him m 




t Sm .. iZl, infra. 
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339^ coBiKAcr. paw. 

WHidaoting soch bonoesB, aod also such remuaeration as laay be pay- 
aUe to iiiui for acting as agent. 

airty toms— ^ 21?- Subject to such deductioiis. the a|»at 
ffMeiT«d for u bonnd to pay to his pnocipal sums receirea 

on bis account. 

219. In the absence of anj special contract* payment for the per* 
Wlisii sgwit's rnmnrna- formance of any act is not due to the agent 

tionbeoomMdo#. until the completion of such act ; but an agent 

may detain moneys receired by him on account of goods sold* altbongk 
the whole of the goods consigned to him for sale may not hare been 
sold* or although the sale may not be actually complete. 

220. An agent* who is guilty of misconduct in the business of the 
Agent not entitled to re. agency,* is not entitled to any remnneration in 

mttneretiooforbneineMinte* respect of that part of the business which ha 
oosdDcted. misconducted. 

Jllmtration$. 

(a.) A employs B to recover 1,00,000 rupees from C, and to lay it out on good 
secimty. B recovers the 1,00,000 rupees, and lays out 90,000 rupees on good seciirity^ 
but lays out 10,000 rupees on security which he ought to have known to be bad* 
whereny A loses 2,000 rupees. B is entitled to remuneration for recovering the 
1,00,000 rupees and for investing the 90,000 rupees. He is not entitled to any remu- 
neration for investing the 10,000 rupetes, and be must make good the 2,000 rupees to 
B. 

(6.) A employs B to recover 1,000 rupees from C. Through B*b misoonduct the 
money is not recovered. B is entitled to no remuneration for his services, and most 
make good the loss. 

221. In the absence of any contract to the contrary* an agent ia 
Ag<mt*sU«nonpriitoipars entitled to retain goods, papers* and other pro* 

property. perty whether moveable or immoveable* or 

the principal received by him, until the amount due to himself for com* 
mission* disbursements, and services in respect of the same* baa been 
paid or accounted for to him.^f* 

PriTtcipaVs Duty to A gent, 

Agwit to be iudemuifiod ^ 222. The employer of an agent is jbonnd 
ugaitiit consequences of to indemnify him against the consequences of 
lawthi acts. lawful acts done by such agent in exercise of 

the authority conferred upon him. 

^ lUuetTaUcm, 

(a.) B, at Sing&pur, under instroctiotis fmm A, of Calsutta, contracts with C to 
deliver certain goods to him. A does not send the goods to B, and C sues B for 
brosch of contract B informs A of tlie suit, and A authorizes him to defend the 
suit B defends the suit, and is compelled to pay damages and costs, and incun ex- 
penses. A is liable to B for such damages, costs, and expenses. 

(b.y B, a broker at (kloutta, by the orders A, a merchant there, contracts with 
C for the pur^se of 10 casks of oil for A. Afterwards A refuses to receive the ciL 
and 0 sues B4 B informs A, who repudiates the contract altogether. B defenda, hZ 
unsuccessfully, and has to pay damages and coata, and incurs expenses. A Is Bablo 
to B for such dainagee, costa, and expenses. 

^ at^ m, 211, 213* «ia, sspm. — — 

t As to the general lien of an agent who is a banker* Ihotor, attorney, or poBor« 
bedesr, see s. 171, mipra, ^ ^ 

$ It must be aasamed that the disclosed principal could not bo sued* see s. 230 * tn/Vu* 
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SM WhQre ond person employs anoiJier to do an act, and the 
Aceot to be j^^ont does the act in good &ith, the employer 

u^naoaMeqnenoDi oTeeto is liable to indemnify the agent against the 
deae to (ood bich. consequences of that act, though it cause an 

mjtiiy to the rights of third persons. 

IUiuitrat»tm»» 

(a.) As A decre^holder, and entitled to ezeoution of B'e goodfi, requires the offioer 
of the C^nrt to seize oerliun goods, representing them to be the goods of B. Tho 
offioer eeisee the and is sued by C, the true owner of the goods. A is liable to 

iademnify the omeer for the sum which he is compelled to pay to C, in oonseqaenoe 
of obeying A’s directions. 

(h.) B, at the request of A, sells goods in the possession of A, but wbloh A bad 
ao right to dispose of. B does not know this, and hands over the proceeds of the sale 
to A« Afterwards C, the true owner of the go^s, sues B, and recovers the value of 
the goods and costa. A is liable to indemnify fi for what he has been compelled to 
gay to Ca aod for B*s own expenses. 

23A, Where one person employs another to do an act which is 
Nondiabiiity of employer criminal, the employer is not liable to the 
ofogentto do a criminal act. agent, either upon an express or an implied 
promise to indemnify him against the consequences of that act.* 

(a.) A employs B to heat C, and agrees to indemnify him against all consequenoM 
of the act. B thereupon beats C, and has to pay damages to C for so doing. A is 
aot liable to indemnify B for those damages. 

(6.) B, the proprietor of a newspaper, puhlishes, at A’s request, a libel upon 0 in 
the pamr, and A agrees to indemnify B against the consequences of the publioation, 
and aU costs and damages of any action in respect thereof. B is sued by C, and has 
to pay damages, and also incurs expenses. A is not liable to B upon the indemnity. 

Compensation to agent 226. The principal must make compensa- 

far injury caused by prinoi- tion to his agent in respect of injury caused to 
pal's neglect. agent by the principal’s neglect or want 

of skill. 


lUustroHon. 

A em^oys B as a bricklayer in building a house, and puts up the scaffolding 
himself. Tbe scaffolding is unskilfully put up, and B is in oonsoquonoe hurt. A must 
make compensation to JET 

Effect of Agency on Contracts with third Persons. 

226. Contracts entered into through an agent, and obligations 
Snforaement and oonre- arising from acts dono by an agent, may ba 
quenoes of agent’s con* enforced in the same manner, and will have the 
tracts. same legal consequences, as if the contracts had 

been entered into and the acta done by tbe principal in person. 

Jllusirations. 

(a.) A buys goods from B, knowing that he is an agent for their mle, hut not 
knowing who is the principal. B'e prinoipU is the person entitled to claim from A 
tho price of the goods, and A cannot, in a suit by the principal, set-off agiinst that 
Mm a ^ht due to himsell from A. 

(h.) A, being B*s agent, with authority to receive money on his behalf, receives 
from C a sum of money due to B. C is discharged of his obligation to pay the sum 
in question to B. 


• See a 2iS,»upra. 



« 

^ • 90^ When an. tg^nt d<««am<»»tlMill he » Kn^horim^'^ 
ir,i„niB,t IMW bar *tfH t. *•** he dpes, which w within 

hk ftutlM]^i^,.cao be eepamted froea ^ 

%. * which is beyond his authority, an nuiM»i<eiuy > 

of what he does as is within His authority, is inudh>g as betw^.® hM<t , 
and his principaU 

ItluftnUion* 

A, being owner of a tbip and oaign, autKorii^ii B to proenre ati> inmisnoo for'^ 
<4^000 rupees on the ship. B proonres a poHoj for 4,000 rupees on the ship, and an* < 
other for the Uhe sum on the eurgo. A is bound to the premium for the fudkijr 
on the ship, but not the premium for the poliojF on the cargo. 

228. Where an agent does more than he is authorized to do, and: 

IVlnoipal not bound when h® does beyond Uie scope of his aatiiori- ' 

mceessof sgent’s authority ty cannot be separated from what is within it, ' 
is not separable. the principal is not bouud to recognize the* 

trausactioD. 

lllu$tration, ^ 

A authorises n to buy 500 sheep for him. B buys 500 sheep and 200 la^d^s 
one sum of 6,000' rupees. A may repudiate the whole transaction. ' ' 

229. Any notice given to or information obtained by thp agent, 
Gonsequenoos of notioo provided it be given or obtained in the couicse^ 

given to agent. of the business transacted by him for tlie 

oipal, shall, as between the principal and third parties, have the same 
legal ooosequence as if it bud been given to or obtained by tlie principal.' 

XlluBtrati<m4, ; 

(a.) A is employed by B to buy from C certain goods, of which C is the appamnt 
cwmer, and buys ibem aocorUiiigly, In the course of the treaty few the sale, A learns 
that goods really belonged to I), but 13 is ignomnt of that fact. B is not entitledi 
to soi-o#a debt owing t<» him from C against the price of the gowls. 

(h.') A is employed by B to buy from C goods of which C is the apparent owner. 
A was, before be was m employed, a servant of C. and then learnt that the goods really 
bebmged, to B, but B is ignorant of that fact. In spite of the knowledge of his agent, 
B inay set-off against the price of the goods a debt owing to him from C. 

Agent cannot pomoiioHy , t*'® absence of any contract to* 

€mfoi*oo, nor b© iiound by, that efieot, an agent cannot personally enforce 
ooutnwu an behalf of ppri- contracts entered into by him on behalf of his 
principal, nor is he personally bound by them, 
Presumption of ooutraot ^ Such a TOti tract aball be presumed to exist 

to oontraiy. in the following cases : — 

(1,) Whero the contract is made by an agent for the tel® er 
purchase ‘^f goods for a merchant resident abroad : 

(2.) Where the agent does not disclose the name of his principal : 

(8.) Where the princifial, though discloeedi eanaot be sue^ 

2SI^ If an agent makes a contiaet with a peman who neither: 
Bigbto of psHuM to a knows, nor has reason to suspect, that be.is 
eim^^andobyoffoainot agent, his pri&m pal may require the perform* 
f^***®®*- . , ®»®® ®f the contract; but the other contract- 

ifig party has, as against the principal, the same rights as he woiildhavo 
bad as ngatuot the agent if the agent bad been principal. 



MmtfL} 


If principal ^fiscloses IrimaM# before the contfset is eompletedL 
tto other eonriaeritig partj maf rdTuse to fulii ti&e eonliaet^ if lie can 
slit^w that, if he had ktiowu who was the priodpal ia ttie cofi^ct, wil 
He hat! Huown tiiat the agent was not a principal, be would not Ka^re 
entered into the contracts 

282. Where one man makes a contract with another, neither 
WerformaiKw of oontraofc knowing nor having reasonable ground to sns- 
with safilKMod to be pect that the other is an agent, the principal,^ 
nriiioipu]. if Ijq requires the performance of the contract,' 

can obtain such performance subject to tlie rights and obligations 
subsisting between the agent and the other party to the contract. 

Jllugtration, 


A, who owes 600 nipecw to B. sells 1,000 i-upeeB* worth of rice to B. A i» noting 
as a^ent for C in the tiwtiBaction, but B hae no knowledge nor reasonable gronrkl of 
auftpicion that eneh ia the case. C cannot compel B to take the rice without allowing 
him to aet-off A'a debt. 

288. In cases where the agent is personally liable, a person dealing 
Bight of person dealing with him may hold either him. or his priucipiSl 
with agent peraouallj liable, or both of them, liable. 

lUuBtration^ 


A enters, into a contract with B to sell him 100 bales of cotton, and afterwards 
discovers that B was acting as agent fur C. A may sue either B or C, or both, for tlie 
price of the cotton. 


234. When a person who has made a contract with an agent* in^ 
duces the agent to act upon the l>eli6f that the 
principal only will bo held liable, or induces 
the principal to act upon tlie l>eiief that the 
agent only will be held liable, he cannot after* 
wards hold liable tlie agent or principal jaespec*^ 
tively. 


. Gonaequopoe of iudaoiog 
agent or priuoipal to act on 
belief that principal or 
Sigt>nt win be held exclu- 
•ively liable. 


238. A person untruly* representing himself to be the authorized 
Liability of pretended agent of another, and thereby inducing a third 
peisoti to deal with him as such agent, is liable, 
if his alleged employer does not ratify his acts, to make compensation 
to tlie other in respect of any loss or damage which be has incurred by 
^ dealing. 

286. A person with whom a contract has been entered into in 
Fbraoa falsely oofitmot- character of agent is not ^ entitled to 

PSi M agent, not entitled require the performance of it, if he was in 
jperforniMioe. reality acting, not as agent, but on bis own 

account. 


287. Wbe^ an agent has, without authority, done acts or incurred 
Liebiii^ of prlnofiMi in- obligations to third persons on behalf of bis 
duBia g brf ief that agent^a principal, the principal is bound by such acts or 
aaii^^afited aeto were as- obligations, if ne baa, by his words or conduct, 
induced such third persons to believe that such 
nets and obligations were within the sKsope of the ageot^s authority. 





— 


ooitpuM^r. 




(«A A good! to B for mIii, and gtret Idm instraotiona not to tall nnder 

a Asad nrioo* C, being ignorant of B*s inetrociione^ entm into a ocmiract with B to 
bny the goode at a frlee lower tban the reserved price* A ia bound by the oontraet. 

^.) A entmeU B whb negotiable inetmnients endorsed in blank. B aelia tban 
to C in yiolaiion of private orders from A. Tbe sale is good. 

288, Misrepresentations made,* or frauds committed, by agents 
Kiraet.<m afpwmMiit, of in the course of their business for their 

misrepresentation or firand principals, have the same eftect on agreements 
by agent* made by such agents as if such misrepresenta- 

lions or frauds bad been made or committed by the principal ;* but 
iniarepreseutaitoiis made, or frauds committed, by agents, in matters 
vrhich do not fall within tbeir authoritjr, do not affect their principals. 

Illu$iraHans* 

(o.) A, being B*a agent for tbe sale of goods, indnoes C to buy them by a mis* 
repreeentation whiob be was not authorized by B to make. Tbe contract is voidable, 
as between B and C, at tbe option of C. 

(b.) A, the captain of Il's ship, signs bills of lading without having received on 
board the goods mentioned tberein. The bills of lading are void as between B and tbe 
pretended eonsigiior. 


Chapter XI.— Of Partnership. 

239. * Partnershii/ is the relation which subsists between person. 

who have agreed to combine their property, 
* Partnerahip* d<‘fined. labour, or skill in some business, and to share 
the profits thereof between them.-f- 

^ Persons who have entered into partnershir 

•Fltm defined. another are called collectively a • firm' 

lllu$tration$, 

(a.) A and B buy 100 balee of cotton, which they agree to sell for their joint 
aoootint. A and D are partners in respect of such cotton. 

(A) A and B buy 100 bales of cotton, agreeing to share it between them. A am 
B are not partners. 

(e.) A agrees with B, a goldsmith, to bny and famish gold to B, to be worked op 
by him and sold, and that they shall share in the resulting profit or loss. A and B 
are partners 

(d.) A and B agree to work together as carpenters, but that A shall receive al^ 
profits and shall pay waj^s to B. A and B are not partners. 

(e.) A and B tire joint owners of a ship. This circamstanoe does not make them 
partners. 

240. A loan to a person engaged or about to engage in any trade 
Lender not a |mrtner by Undertaking, upoD a contr^t With such per- 

advanoing money for share Son that the lender shall receive interest at 
of profits. varying with the proBts, or that he ahal 

receive a share of the profits, do€)a not, of itself, constitute the lender 
a partner, or render him reaponstble as such.^ 

241. In the absence of any contract to the contrary, property lef 
Froperty hit in bnsincee ^ retiring partner,^ or the representativ 

by retiring fiaHner, or de* OX a deceased partner, to be used in the bosi^ 
uuHn! **"‘®^* represen. uess, is to be considered a loan witdxm %h 
meaning of the last preceding section. 

• R^e,e«>,si0ti. 

A. apply membm of Jomt.eleek oon^aaSec « bni tbe law epplteeble 4 
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MS. No cootraet for the remmieratioa of a servant or aMnt of 
Sar^nfc or ogmit roinii. ^7 pewQO, engaged in any trade or uadertak- 
aorftiod by sliaio of proflui^ ing, by a share of the prodts of such trade 
not a partner. qi. undertaking* shall, of itself, render sack ser^ 

vant or agent responsible as a partner therein, nor give him the rights 
of a partner. 

843. No person, being a widow orohild^of a deceased partner 
Widow or child of do- of » , receiving, by way of annuity, 

oeaaed partner receiving a proportion of the pronts made by s^h trader 
annuity out of profits, nut ju hig business, shall, by reason only of such 
a partner. receipt, be deemed to be a partner of such 

trader, or be subject to any liabilities incurred by him. 

244. No^' person receiving, by way of annuity or otherwise, a 
Person receiving portion portion of the profits of any business, in con- 

of profits for sale of sideration of the sale by him of the good-will 

wiu, not a partner. of gQch business, shall, by reason only of such 

receipt, be deemed to be a partner of the person carrying on such 
busiuess, or be subject to his liabilities.* 

245. A person who has, by words spoken or written, or by his 
Eosponsibility of person conduct, led another to believe that he is a 

leading another to believe partner in a particular firm, is responsible to 
lum a partner. bim as a partner ill such firm. 

246. Any one consenting to allow himself to be represented as 
Liability of person per- » partner is liable, as such, to third persons 

mitiing hiuiieif to be repre- who, ou the faith thereof, give credit to the 
aented as a partner. part nership.-f- 

247. A person who is under the age of majority according to the 
Minor partner not person- law to which he is subject, f may be admitted 

ally liable, bat his share is. to the benefits of partnership, but cannot be 
made personally liable for any obligation of the firm ; but the share 
of such minor in the property of the firm is liable for the obligations 
of the firm. 

248. A person who has been admitted to the benefits of partner- 
Liability of minor part- ship under the age of raajority;^ becomes, on 

nor on attaining majority. attaining that ago, liable for all obligations in- 
curred by the partnership since he was so admitted, unless he givef 
public notice, within a reasonable time, of his repudiation of the part- 
nership. 

249. Every partner is liable for all debts and obligations incurrec 
* Psttnet^s liability for . while he 18 a partner in the usual course o 

of partnership. business by or on behalf of the partnership ? 

but a person who is admitted as a partner into an existing firm doec 
not thereby become liable to the creditors of such firm for any thing 
done before he became a partner. 

260. Eveiy partner is liable to make compensation to third persons 
Psrtner'altahilii^ to third respect of loss or damage arising from the 
pataon for aagiMt or firand neglect or fraud of any partner in the manage- 
of oo^partaar. ment of the business of the firm. 


• 28&2eYlo.,c.8a. t BeoAotLofl87^s. X09v S Bee Act IX of 287A 
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JBl. Etidi partner, w*ltb (toes any aet sledessary fbr, or ii8Ufl% done 
riiriiiti'# pofw to bind carrying na the business of such a partner** 
m^pnrtuw. ship as that of wtitch lie is a memb^, bindt 

Jhis eo-parttters to the same extent as if he were their agent duly 
a^ipoftited f(^ that purpose. 

Exception , — If it has been agreed between the partn^ that any 
restriction shall be placed upon the pownr of any one of them, nO act 
done ill cotitraventiou of such agreerneut shall bind the firm with re* 
bpect to i^rsotis having notice of such agreement. 

Illustraiions. 

(a.) A and B trade in parinerahip. A reeidlng in England, and B in India. A 
draws a bill of exchange in the name td the firm. B has no notioe of the bill, ii<w 
is he at all interested in the transaction. The firm is liable on the hill, provided the 
holder did not ktuiw of the oircumstances under which the bill was drawn. 

(i>.) A, being one of a firm of sc»Iicltoi*ff and attorneys, draws a bill of exobange 
in tbe name of the firm without authority. The other partners are not liable on top 

bm. 

(e,) A and B carry on biiNiness in partnership as bankers. A sum of tnon^ is 
received by A on behalf of the firm. A dinss not inform B of sueh receipt, and after* 
wards A appropriates the money to liis own nse. The partnership is liable to tnidto 
good the money. 

(d.) A and B are partners. A, with the intention of cheating B. goes to a shop 
>nd purchases articles on behalf of tlie firm, such as might bo used in the ordtslhry 
course of the partnership business, and c<Miveris them to his own sepamte use, iberb 
being uo ooUusioii butweeu him and the seller. Tiie firm is liable foi the price of 
goods. 

SG2. Where partiiera have by contract regulated and defined, as 
Annulment of contract l^tweeii themselves, their rights and obliga* 
deilninf parfcner'i rights tions, such contract can be annulled or altered 
and obUipitious. \^y consent of all* of them, which consent 

must either be expressed or be iiiifdied from a uniform coursb of dealing. 

lllmtratUm. 

A, B, and C, inteniling to enter into partnership, execute written articles of pgree* 
meni, by whioli it is stipulated that tho nett prt>fits arising from the partnership buei* 
ttcis shall be equally divided between them. Afterwards they carry on the partnership 
.bustness for many ^ars, A receiving one<half of the nett profits, and the other W f 
being divided e^ially between B ami C. All parties know of and acquiesce in this 
arraojjetneiit This course of dealing supersedes the provisiou in the artid^ as to 
tlia aivision of profits. 

wJ?'" ^ eontwet t6 tia 

iriim ao oontaaot to omi. contrary, tbe Telatiuna of partoen t* MMAt 
**»T- other are determiued by the feliowing fulM :-*■ 

(1.) All partners, are jttint owners of all property oriipnally brought 
into the ftartnership stock, or bought with money l^lunging to the 
rcrtoerrfiip, or acquired for purposes of the partnership Jbusinesa. 

MCh pTOlMity is called partnership property. Ttie share of ««eh partp^ 
ta tba j^nersbip property is tbe value of his original ccuitriteUffla 
SBOMUsd or dimiaidied fay his share of profit or loss ; 

(%.) All partners are entitled to share equally in’ the profits ef tha 
putnan^ btinaam, and roast eontribute equally tawards the ' inet * 
WMtauiad by the partnanhip : 

*!»■»**«»««< 



eowmMtt. 


A«fIX.] 




(4.) Badb partner is baund to attend diligently to the business of 
the wtnersbip, and is not entitled to any remaneratioii for i^^ting in 
snich nosiness: 

(5<) When diSerenoes arise as to ordinaiy matters eonnectedi^with 
the partnership business, the decision shall be according to the opinion 
of the minority of the partners ; but no change in the nature of the 
business of the partnership can be made, except with the consent of all 
the partners:* 

(6.) No person ean introduce a new partner into a firm without the 
consent of all the partners : 

(7») If, from any cause whatsoever, any member of a partnership 
ceases to so, the partnership is dissolved as between all other 
members r 

(8.) Unless the partnership has been entered into for a fixed term, 
any partner may retire from it at any time : 

(9.) Where a partnership has been entered into for a fixed term, 
no partner can, during such term, retire, except with the consent of all 
the partners, nor can he be expelled by his partners for any cause what« 
ever, except by order of Court : 

(10.) Partnerships, whether entered into for a fixed term or not, 
are dissolved by the death of any partner. 

When Court may dissolre 254. At the suit of a partner the Court may 

paHnership. dissolve the partnership in the following cases: — 

(1.) When a partner becomes of unsound mind : 

(2.) When a partner, other than the partner suing, has been 
adjudicated an insolvent under any law relating to insolvent debtors : 

(3.) When a partner, other than the partner suing, has done 
any act by which the whole interest of such partner is legally trans- 
ferred to a third person : 

(4.) When any partner becomes incapable of performing his part 
of the partnership contract: 

(5.) When a partner, other than the partner suing, is guilty of 
gross misconduct in the affairs of the partnership or towards his 
partners : 

(6.) When the business of the partnership can only be carried on 
at a leas. 

Bimoiaiion of partnership 265. A partnership is in all cases dis- 
hy prohibitjon of bosiDess. solved by its business being prohibited by law. 

256. If a partnership, entered into for a fixed term, be continued 

BigHtoMid obligation, of ‘'M expired, the nghte and 

partners in partnership oon* ouligatioDS Oi the partners Will, in the ahscnco 
tinned afiber expiry of term of any agreement to the contrary, remain the 
l^whieh it was entered game as they were at the expiration of the 
term, so far as such rights and obligadons can 
be applied to a partnership dissolvable at the will of any partner. 

* 267. Partners are bound to carry on the buisness of the partner- 

Oeaeral dntisa of part- ship for the greatest common advanta^, to he 
just and faithful to each other, and to render 
ttm accounts and full iofonuation of all things affecting the paftner^ 
ship to any partner or his legal representatives. 


• 5. 2CB, f m>r% 
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- ■ ■. m A partner mnat aeooaot to ibe ^ 

truiMwaoo for any benefit derived from • toasBaotraa 
•aMMaflfpwtoanhip. affecting the partaeisfaip, 

IUu$iration$, 

(a ) A, B, awl C, are partnora in trade. C, withoat the ktidwkdge ^ A a<id B, 
obtaina for hia own aole benefit a lease of the house in which the partaorahip tmamew 
is carried on. A and B are entitled to participate, if they please, in the benent of 

the eww carry on business tos^ther in partnership as merohants tra^ng 

between Bombay and London. D, a merchant in London, to whom they liiake tncir 
bon^gnnients, secretly allows C a share of the commission which he re^rvei npon 
such consignments, in consideration of C*s using his inflnenee to ©htaia the conMpi* 
ments for him. C is liable to account to the firm for the money so receired by hjni» 

269« If a partner, without the knowledge and consent of the other 

business* account to the firm for all profita made insuiA 

business, and must make compensation to the firm for any loss occa^ 
sioned thereby* ^ 

260. A continuing guarantee, given either to a firm w to k third 
BerooaUon of continnlng person, in respect of the transartdom of a finn* 
|ttnmstee by ebattge in is, in the absence of agreement to the contrary, 
revoked as to future transactions by any chan^ 
in the constitution of the firm to which, or in respect of tl» trans- 
actions of which, such guarantee was given.* 

261* The estate of a partner who has died is not, in the absence 
V«m.H«bUit7ofdeoeMed ©f express agreement, liable in re^ct of 
partonr’s estate forsnbse- any obligation incurred by the firm after liis 
quent obligetlous. death. 

262. Where there are joint debts due from the partnership^ and 
Faymeut of portnorship* also separate debts due from any partner, the 
debts, and of separate debts, partnership property must be applied in the 
first instance in payment of the debts of the firm, and if there is any 
surplus, then the share of each partner must be applied in payment ii 
his separate debts or paid to him. The separate property of any part- 
ner must be applied first in the payment of bis separate debts, the 
aurplus (if any) in the payment of the debts of the firm, 

Ooutlnuaiioe of partnei^s 268. After a dissolution of pattBerehip, the 
rights and obligations aftw rights and obligations of the partners oontinue 
dUmdutioD* Ijj hJi things necessary for winding-up the 

business of the partnership. 

264* Persons dealing with a firm will not be afieeted by a dis^lu- 
Votifis of tion of which no public notice bss beeli given, 

unless they themselves had notice of such 
dissolution. 

268* In the absence of any contract to the contrary after the 
Eii^t of nartom to ap. terQnination of a partnership, each pkftner or 
j^oouri bis representatives may atoly to the Court 
of part, to wind-up the business of the firm, to provide 
for the payment of its debts, and to efimibate 
tb^surplus according to the shares of the partners respectively* 



comum. 


ACf IX.] 


889 


Ec^^natian . — ^The Court in this section means a Court not in- 
ferior to the Court of a District Judgo witbin the local limits of whose 
jurisdiction the place or princifml place of business of the firm is situated. 

Limitod.iiabiUiy partner. ^6. Extraordinary purtnersbips, such as 
ahjpt, ioooiporated partner, partnerships with limited liability, incorporated 
ahipa, and joiiit.atook oom- partnerships, and joint-stock companies, shall 
***““** be regulated by the law for the time being in 

force relating thereto ♦ 

* See Act X. of 18S6 and the following apeoial Acts: V. of 1SS8, amended by V. of 
1854 (Bengal Bonded Warohonae) ; V. of 1857, amended by XI. of 1867 (Oriental Gas 
Company} XI. of 1876 (Pre8iden<^ Banka); and Madras Act VI. of 1669 (Madras 
Eqoitable Assoranoe Society). 


SCHEDULE. — ^Enactments Repealed. 
Statutes, 


No. and year of 
Statttte. 

Txtlu. 

; Extent of repeal. 

Btat. 29 Car. 11., cap. 8. 

An Act for tho prevention of Franda 

Beotions 1, B, 8, ^ 


and Porj Uriel. 

and 17. 

Stat. 11 A 12 Vio., cap. 

To oougoUdate and amend the law relat. 

Section 42. 

21. 

ing to insolvent debtors in India. 



Acts, 


Ho. and year of Aot. 

Title. 

Extent of repeal. 

Act Xlll. of 1840 ... 

An Act for the amendment of tho law 
regarding factors, by extending to the 
territories of tho East India Company, 
in oaeos governed by English law, the 
provisions of the Stat. 4 Geo. iv., o. 83, 
as altered and amended by the Stat. 6 
Goo. iv., 0. 94. 

The wliole. 

Aot XIV. of 1840 .. 

An Act for rendering a written momo* 
r nudum necessary to the validity of 
certain promises and engngoTneutg, by 
extending to the territories of the East 
India Company, in oasoB grwornod by 
English law, the provisions oi the Stat. 

9 Geo. iv., 0 . 14. 

The whole. 

Aot XX. of 1844 ... 

An Aot to amend tho law relating to 
Advances bond /(Is made to Agents in> 
trusted with goods, by extending to the 
territories of the East India Company, 
in oases governed by English law, the 
provisions of the Stat. 5 A 6 Vio., o. 89, 
as altered by this Act. 

The whole. 

Aot XXL of ia4» ... 

An Aot for avoiding Wagers 

The whole. 

Aot V. 1866 

An Aot to provide a summary procedure 
^on bills of exofaatige, and to amend in 
certain respects the oommoroial law 

Sections 9 A 10. 


of British India. 


Aot XV. of 1866 ... 

An Act to amend the law of Partnership 
ia India. 

The whole. 

AotVXILof 1667 

An Act to amend the law relating to 
Horse*racing in India, 

The whole. 
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INDEX TO THE CONTRACT ACT. 


Ah«o1ttte acoeptanco, a. 7. 

Abfftinenoe when a eonaideration, a. 2, cL d, ^ 

Acceptance of propoaala how a« 

when completely communicated, a. 4« 
when revocable, a. 5. 

necesaaipr to convert proposal into promise, a. 7. 

of consideration for a reciprocal promise offered with a proposal, a. 8. 

of performance of promise from third person, a. 41. 

at time not agreed on, a. 55. 
of satisfaction instead of performance of promise, a. 63. 
of proposal for sale, s. 78. 

Acodunt, agent bound to render proper, a. 213. 

to be rendered to partner or his representatives, s. 257. 
of benefit derived by partner from transaction affecting partnership, a. 258. 
Acknowledgment of buyer's ownership, a. 87, ill. a. 

Acquiescence in continuance of contract, a. 39. 

Act fitted to deceive, a. 17, cl. 4. 

specially declared to be fraudulent a. 17, cl. 5. 

Active concealment when a fraud, a. 17, ol. 2. 

Acts repealed, see Repeal. 

Advances made by agent, a. 217. 

Advantage obtained ny use of confidence or authority, a. 16, cl. 1. 
by breach of duty, a. 18, cl. 3. 

received under agreement discovered to be void or under oontract 
becoming void, s 65. 

Age, undue influence over person whose mind is enfeebled by, a. 16, cl. 1. 

A^noy, temiination of, s. 201. 

coupled with an interest, s. 202. 

Agent, to render accounts on demand, s. 13. 
fraud by, a. 17. 
iut(>nt to deceive, s. 17. 
defined, s. 182. 
who ma}^ employ, s. 183. 
be, a. i84. 

his autliority may be express or implied, a. 186. 
extent of authority of, s. 188. 
his authority in an emergency, s. 189. 
his responsibility for aub-agent, s. 192. 

for sub-agent appointed without authority, a. 193. 

Ids duty in selecting agent for principal, a. 195. 

in conducting principaVs busineB8,a. 211, 
skill and diligence required from, a. 212. 
to eommuuicate witli principal, s. 214. 
may retain moneys due to himself, a. 217. 
to jmy sums received for principal, a. 218. 
when his remuneration becomes due. a. 219. 
not entitled to remuneration for bosineaa miaconducted, a. 220. 
his lien on principars property and papers, a. ^1. 

when he cannot personally enforce nor be bound by^ contracts on behalf of 
principal, a. 230. 

rights of parties to contracts made by undisolosed, a. 231. . 
supposed to be principal, peiformanoe of contract with, a. 232, 
personally liable, right of person dealing with, a. 233. 
fiabiltty of pretend^, a. 

ramunerated by share of profits not a partner, s. 242. ^ 

^ Account, • Admncuf Comeemkm. 
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Agreement defined^ b. 2, cl. e. 

when void, s. 2, cl. g, 
when a contract, 8. 2, cl. A 
when voidable, s. 2, cl. i. 
niiBtake of paities to, 8. 20. 
in restraint of marriage, a. 26. 
of trade, 6. 27. 
of lej^l proceedings, s. 28. 
void for nncertainty, s. 29^ 
by way of wager, 8. 80. 
to substitute a new contract, s. 62. 
to rescind or alter original contract, s. 62. 
for postponement of payment or delivery or both, s. 78. 

Me CeriaifUy ; Magic ; Minor; Natural affection; Otgeei; Void 
agreement. 

Agreements, when they are contracts, s. 10. 

Alteration of a oontrac^ s. 62. 

of partoership contract, s. 252. 

Alternative promise b^ one branch is illegal, s. 58. 

Annuity in consideration of sale of good-will, s. 244. 

Annulment of partnership contract, s. 252. 

Application for performance, ss. 48, 49. 

for deliverv of goods sold, s. 93. 

to stop re-delivery of goods to bailor, s. 167. 

to Court to wind-up partnership, s. 265. 

Apportionment of relief or compensation between bailor and bailee, s. 181 • 
Appropriation of payments, ss. 59 — 61. 

Arbitration, contract to refer disputes to, s. 28. 

Ascertained goods, s. 78. 

Ascertainment of thing contracted to be sold, s. 79. 
of amount of price, s. 81. 
of goods after date of contract, s. 82. 

by subsequent appropriation, s. S3, 
by aeller’s selection, s. 84. 

Assent to appropriation or goods for purpose of agreement, s. 83 . 
of surety to composition, &o., with principiu debtor, s. 135. 
of creditor to misrepresentation, s. 142. 

Attomies, their liens, s. 171. 

bill drawn by member of firm of, s. 251, ill. 5. 

Anction, sale by, s. 86, ill. b. 

separate sale of lots sold at, s. 122. 

Authority, misuse of, s. 16. 

of agent, express or implied, s. 186. 
definition of express, s. 187. 

implied, s. 187. 

See Agent, 

Baihbond, s. 74, expl 

Bailey when finder of goods has responsibilitj of, s. 71. 
defined, s. l48. 

delivery to, how made, s. 149. 
care to be taken by, s. 161. 

when not responsible for loss of thing bailed, s. 152. 
making unanthoriaed use of goods bmled, s. 154. 
mixing with bailor's consent his goods with goods of bailor, s. lo5. 
without bailor's consent when goods canj^ separated, s. 156. 

* cannot be separated, s. 157. 

may sne person wrongfnlly taking or inioring goods bailed, s. 180. 

Bmlment defin^ s. 14$. 

by aeveral joint owners, a. 165. 

Bmlor defined, s. 148. 

to disclose faults in goods bailed, a. 160, 
his rsapCNiaibility to wile^i 164, 
withont titl% §• 166t 
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Compensation for damage arising from goods bailed, a* IdO; 

to gofds bail^, a. 154. 

for loss caused bjr prematare return of thing bailed gratuitontd/, 
8. 159. 

for loss, &C., of goods not dul^r returned, a. 161. 

sustained bj bailee owing to bailor’s want of titln^ •• 164* 
for trouble, &o., incurred bjr finder of goods, s. 168. 
recovered in suit bj bailee against wroiig*doer, s. 180. 
for revocation by principal, s. 205. 
for rennnoiation by agent, a. 206. 
lor direct eon8e4|oence8 of agent’s neglect, &o., s. 212* 
to agent for injury caused by a prineipars neglect, s. 225. 
for loss arising from neglect or fraud of ootpartner, s. 250. 

caused to firm by competing business carried on by partner, 
8. 259. 

See A pporUonment / Promim. 

Competence to contract, ss. 10, 11. 

Competent person, employed to perform promise, s. 40. 

Competing business carried ou by partner, s. 259. 

Completion of business of agency, s. 201. 

Composition with principal &btor when it discharges surety, s. 134. 

See AsBent. 

Compromise by indemnity-holder, s. 125. 

OoBCMdment, s. 17, cl. 2. 

when a fraud, s. 17. 
of miue on vendor's estate, s. 19, ill. d, 
validity of guarantee obtained by, s. 143. 
of material fact by agent, s. 215. 

Concubinage, agreement to let to hire for, s. 23, ill. h. 

Conditiou in life, necessaries suited to, s. 68. 

precedent to acceptance, failure to fulfil, s. 6, cl. 3. 

Conditions of a proposal, proposal accepted by perlormauce of, s. 8. 
of bailment, ss. 153, 154. 

Conduct, acquiescence m couti nuance of contract signified by, s. 39. 

Confidence, misuse of, s. 16. 

Conuivance, s. 17. 

Consent, s. 10. 

defined, s. 13. 
when free, s. 14. 

caused by coercion or nndue infinenee, s. 19. 

by fraud or misrepresentation, s. 19. * 

of surety to vary terms of contract, s. 133. 
of bailor to mixture of goods, ss. 165, 156. 
of partners to alter or annul partnership contract, s. 252. 
to change nature of business, a. 254, cl. 5. 

Consideration for a promise defined, s. 2, cl. d. 
when lawful, s. 23. 
inadequacy of, s. 25, ezpl. 2. 
for guarautee, s. 127. 
not necessary to create an agency, s. 185. 

Bee Abatimnce ; Acceptance ; Valuable coneideraiion. 

Contingent contract defined, s. 31. 

enforcement of, as. 32, 33. 

where the contingency is an event happening, s. 32* 

not bappeniiig, s. 33. 

is the way in wbicn a person will act, a. 34* 
is an event happening within a fixed time, 
a. 35. 

not happening within a fixed 
time, s. 35* 

is the happening of an imposinble evenly 
s. 36. 

Oonttiiuanoe of oontraGii toquiesoence in, •* 39« 
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CcmUniung gQsratit«e» s. 189. 


r«Toked 

Contract, iticidenU ol, saTcd, s 
defined, e. 8, cl. h, 
competence to enter into, «•. 1(^ 11, 18* 
innde in lucid interval, a. 18. 
when voidable, e. 19. 
to refer to arbitration, s. 88, excep. 1. 
contingent on an impoeeible event, m. 32, 34, 36, 30. 
acquleeeenoe in oOntinnanoe a. 39. 
performance of, m. 40 — 60. 
compenaation lor oroaoh of, aa. 53, 54, 73, 74. 
when rendered void bj iJlneee, a. ill. a. 
alteration or reaoiaaton of a, a. 02. 
obiigationa reaembiing thoae created bj, aa. 08 — 78. 
with Government, a. 74. 
to aell future oropa, a. 87, tlla. h and c. 

itolen property, a. 108, ill. a. 
enterad into throngli an agent, enforcement of, a. 280. 
made by agent for foreign merchant, a. 230. 

See AgrumetU; Baiiment; Commimieatum f Campensaiion ; Co-imety ; Damage f 
Delirium; Diicharge ; Diequaiyication ; Drunhenneu; Guarantee; Indemnity; 
hyury ; Insanity; Knowledge; Lunatic; Partnership; Restoration ; Specific 
performance ; Void contract ; Voidable contract ; Writing, 

Contribution, when one joint promiaor may compel, a. 43. 
alluring loea by default in, a. 43. 
of partnera towards losses of partnership, a. 254, cl. 2. 

Conversion of proposal into promise^ a. 7. 

CiHits of indemtiity*bolder, a. 126. 

Co*aurety, effect of releasing, a. 138. 

gnarantee on contract that creditor aball not act upon it until another person 
joined as oo.sarety, a. 144. 

CkKaoretiea liable to contribute equally, a. 146. 

their liability when bound in different auma, a. 147. 

Credit, aale on, a. 78, ilia, c and d. 

Creditor defined, a. 126. 

Creditora of firm, liability of incoming partner to, a. 249. 

Criminal act, non-liability of employer of agent to do a, a. 224. 

Crops, contract to sell future, a. 87, ills. 5 and c. 

Cuatom, warranty of goodness or quality may be eatabliabed by implied, a. 110. 
when agent to conduct priucipai's buaineaa according to, a. 211. 
of trade saved, a. 1. 
to employ aub-agenta, a. 190. 

Damage causea by iion-fulfilraeut of contract, a. 75. 

to goods, when buyer bears loaa from, a. 86. 
baUed, a 152. 

See Compensation ; Iigury, 

Death of propo^, dfeet of, a. 6, ol. 4. 

effect of ignorance of, a ^), ills. h. and c. 
ol surety revokes oontinuing guarantee, a 131. 
of bailor or bailee ends gratnitons bailment, a 162. 
of principal or agent, s. 201. 

; agwt’a duty on termination of agency by principara, a. 209. 
of one partner disaolvea the partnership, a. 253, ci. 10. 

Debla of partnendiip, payment of, a 262. 
of partners, {myment of, a. 262. 

Deeeaacd partner, lum-ltability of eetate of, for nnbaeqnent obiigitioBS ol firm, a. 268« 
See RimrumtaUvs, 

Deceit, a 17. 

Deciaioii of diffamoei ta to partnerabip •« 8H ^ 


m of, by notice, a. 130. 

by aureU*a death, a. 131. 
by cbanga in firm, a 260. 





8MI: 


00^ImiU» m Lakmi D^<i« 

Bdlmmii, inability io oonlittot dimog» t. Ijt 
BeliTeiyt t. 78. 

of goods sold, bow wodo, «. 9(1. 
to wharfinger <Hr carrier, 9U 
of goods sold, tim of, a 9S. 

po osey or of goods may become a bailee without, s. 148. 
to bailee how made, s 149. 

Beuomfoation, warranty on sale of goods as being of a certain, s. 113. 

Bepositaiy, notioe to, a 104 

of seller's claim to, a 104. 

Deetraotioii of goods, when buyer bsMs lois from, s. 88, 
bailed, a 152. 

and not duly returned, bailee's responsibility for, a 161. 
Deterioration of thing bailed, a 152. 

of goods bailed and not duly returned, bailee's responsibility ler, s. 181. 
Devolution of jomt Habllitiea s. 42. 

of point righta s. 45. 

Diligence required from agent, s. 212. 

from p^ner, s. 254, d. 4. 

Disability to perform promise, a. 39. 

Disbursements of agent, a 221. 

Disobaige of surety by variance in terms of oontract, s. 183. 

by release or discharge of principal debtor, r. 131. 
of principal debtor discliat^s surety, s. IS4. 

Discharge by creditor corresponding with, or giving time to principal debtor, s. 135« 
not when oontvaoC to give time is made with third person, s. 138. 
of surety by creditor's act or omission impairing surety's eveataal nemedy, 
a 139. 

See CbmpMrioti. 

DMosure of faults in goods bailed, s. 150. 

Dishonest concealment from principal, s. 2X5. 

Dispensing witbf perf Urmaiiocr of pimise, s. 83. 

Dispute, see .dr&ttrorion. 

Disqualification from contracting, s. 11. 

Dissolution of a partnership by any member ceasing to be sb, s. 253, ol. 7. 

by death of any partner, s. 253, cl. 10. 
by order of' the Court, s. 254. 
by prohibition of its bugiiiesR, s. 255. 
notioe of, s. 264. 

Distress, undue influence in case of person whose' mind Is enfeebled by, s. 18. 

District Judge, his jurisdiction to wind-up partnership, s. 263, ezpl. 

Dock-warrant, title con terrible by possessor of, s. 108, excep. 1. 

pledge by possessor of, s. 178. 

Drunkenness, inability to make contract during, s. 12. 

Duties of trade saved, s. 1. 

Duty, see Obligation, 

Earnest, s. 78. 

Election to ratify or disown acts, a 196. 

Emergency, agent's anthprity in, a 189, 

Exarntnation and trial of goedi sold with warranty, a 1 18. 

EcMua^bf ihgMH'B anl^rity, ss. 227, 288, 

Exelasive liability of agent or principal, s. 234. 

Expenses arieiBg from definit of pawnor, e. 177. 

inenrred in oondnoting agency, s. 217. . 

Expiry of term of partnership, snb^uent rights and obltgations of partner, s. EM. 
Eiqiiese promise^ a 9. ^ 

warranty of quality, s. 118L 
Expulsion of a partner, a 253, el. 9. 

Extenriott of time for performance of pronrise, a 63. 

Extraardinaiy expmsea a 175. 

partnershipa, e. 286, 

fillip a 15a 


H. 44 
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WfuAsfffBt ^llrfr IlWIj 9* 171« 

Vkaiti In baited, a. 150. 

Finder of gooda, reaponalbtltty of, a. 71. 

bia rJgbta aa againal their owner, a. lOOi. 
when be may eatl thing fcmnd, a. 160. 

Fioiabing thing eontmeted to be aold, a. 79. 

Firm defined, a 230. 

minor'e above linUe for obligationa of, a 247. 

See OredUort. 

Forbenmnoe of eredltor to ane principal debtor, effect of, a. 187. 

Foreign law, mlatake aa to, 21. 

merobant, oontraet made by ageni'lor, a 230. 

Fiaad defined, a. 17. 

oonaent eanaed 1^, a. 10. 

agreement for difiaion of gmna acquired by, a 23, ill. #. 
abaenee of, a. 116. 

goode or doemaenta obtained by, a 178. 

3 aiib<agent, e. 192. 
of agent, effect of, a 238. 

eo*pai^ner, a. 2iXX 
899 Act ; Agent. 

Fraudulent act or omiasion, a. 17, d. 6. 

oonaidermtion or object, a. 23. 

Free oonaent, a. 10. 

Furniture, agreement for sale of bouae and, a. 85, ib. 

Oaming, a. 30. 

ilambhng bouae, agreement to sell bouae to be uaed as a, a. 57, ill. 

General lien, a. 171. 

Gifts, validity of, aaved, a. 25, expl. 1. 

Qodnwn, delivery to pnrobaser of gooda looked np in, a. 90, ill. c. * 

^od faitb, a. 108, expl. 1. 

act done by agent in, a. 223. 

Good'Will, agreement not to carry on boaineaa on sale of, a. 27, exoep. 1. 

Gooda definw, a. 76. 

reaponaibility of finder of, a. 71. 

Government, bond given by order of, a. 74. 
contract with, a. 74, expl. 

Gmtuitona bailment, terminated by death of bailor or bailee, s. 162. 

See Loan. 

Ckoas miaeondnot of partner, a. 245, cl. 5. 

Gnarantee, eootract of, defin^ a. 126. 

Hire, bailment for, a. 150, ol. 2. 

Horae, loan of vioioua, a. 150, ill. a. 

Horae*rainn|r, agreements connected with, a. 30. 

House and xurntture, agreement for tale of, a. 85, ill. 

Huabaiid and wife, aee £««ta^ ; Marriage. 

Illegal conaideratton or objee^ a. 23. 

things, contract containing promiaea to perform, a. 57. 
nitteaa, undue infinenee in case of, a. 16, ol. 2. 

contract when rendered void by, a. 56, ill. e. 

Itnmoralitv of conatderation or object of an agreement, a. 23. 

Immoveable property, tranaler of ownership of mov^lde property when sold witb^ 
a. 85. 

Impaarliig lemady of surety agninst priacipad debtor, a. 139. 

ImnlM promise, a. 9. 

^ ^ in een tm e t of gnaiwite^ e. 145. 

impondlle net, agreenamt to do, a. 56. • 

event, eontinot eontii^ieBt on, aa. 82, 34, 36, 36i 
Inidsqtiaay of ooneidefnlien, a. 25, expl. 2. 

Inoanaiflity ol pmrtnnr, a. 354, d. 4 
looloeiita of contmota aaved, a. 1. 

Incottveiiieiioe caused by noD«perloniiaiice^ c. 73. 

Incorporated partMCsbina^ s. 364 
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Imeite few goods baUod, s. 163« 
ladoiiiiiitj* oootrsot of» s. 124. 


rMts of iHPoalsee in eontcMl of, s. ! 
of sarety, b. 145. 


to agoai sgsinst oo&seqooBoes of kwfsl sot» s. 228. 

of sots dons ki good fidtb/s. 228* 

ladireet loss or damage, s. 78. 

Indlioeiiis&t of agent or principal to act on belief tbat prinmpal or agent will be exoln* 
Btyely liable, s. 234. 

of ibifd peraone to belieTd that acts were witbis scope of agent's anibor* 
ity.B.237. ^ 

Information obtained by agent, oonseqnencea of, s. 229. 

to be given to partner or nia repreeentatives, a. 257. 

Injnry to person or property, consideration or object of contract involving, s. 23. 

to i^ods when buyer bears loss from, s. 66. 

Insanity of proposer, effect of, s. 6, cl 4. 

of jMrson who has contracted to marry, s. 56. 
of principal or agent, s. 201. 

aunt's duty on termination of agency by principal's, s. 209. 
of partner, s. 254, cL 1. 

See Lucid interval ; Lunatic. 

Insolvency of buyer before delivery of goods, s. 96. 

of buyer, stoppage of goods m transit to, s. 99. 
of pnncipal, s. 201. 
of partner, s. 254, cl. 2. 

Instalments, payment by, s. 79, ilL 

Instruotione of principal, agent's duty to obtmn, s. 214. 

Intention of performance, promise made without, s. 17, ol. 8. 

Interest, pawnee's right to retain goods pledged for, s. 173. 


ratification imnlied by acceptance or, s. 197, ill. b. 
on loan to trader at rate varying with profits, s. 240. 

Introduction of a new partner, s. 253, d. 6. 

Joint bailors, a 165. 

Joint debts of partnership, s. 262. 

Joint liabilities devolntiou of, s. 42. 

Joint owner, sale of goods by one, s. 108, expl. 2. 

Joint ownei^ bailment by one of scveial, s. 165. 

Joint pron^isees, effect of offer to one of several, e. 36. 

Joint promisors, devolution of their liabHities, s. 42. 

when one may be compelled to perform, e. 43. 

may compel oontribatton, s. 43. 
effect of releasing one, s. 44. 

Joint rigbte, devolution of, s. 45. 

Joint Stock Companies, s. 266. 

Knowledge of nropoeer’e death or insanity, s. 6, el. 4. 

^ of loss or damage likely to arise from breach of contract, a 73. 
Lapee of time prescribed in proposal for acceptance, e. 6, ol. 2. 

Latent defects, eeller when not responsible for, s. 116. 

Law, effect of mistake as to, s. 21. 

consideration or object forbidden by, e. 28. 
partneitbip bueineas prohibited hj, a 255. 

Lawful eoneideratioo, a 10. 
oldect, a 10. 
d^aeo. 

charges of finder, s. 169. 
enetody of goods, s. 178. 
thing wbiob may be done by agent, s. 186. 

Legal prooMwing^ agreement in restrauit of, a 28. 
set of promises to do things which are, s. 57. 
braneb of alternative promise, a 58. 
transfer of partner's interest, s. 254, d. 3. 

Lender not a parmr by advOndng money for share ol profiti^ a 840* 
lialnlityof snsd^^aftS. 
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of co*ftiireiiet« 0 . 146. 1 

liko or seller of goode^ 0 . 91^. * 

where payment is to be iniiie M afiitM day liMle terf Jor 
0 . 96. . 

of seller whm paymeni Is to he inadsat fataie day, luidlM^aridlowsi^^ 
to remata la ssllor^ yoMession, s. 97. 
against subi^neot bnyer^ s. 98. 

of dtider of goode, i. 168. .. 

of W1M...170. ' 

of baahsia, f^ilons wbarfingors, attoraiea, sad odimr4rroket% a. 171. 
of ageofti, 0 . 291. 

Limitation, promise to pay debt hmyed by. a. 25 el. 8. 

appropriatioii to ftaymeni of debt barred by, as. 60, 61* 

Limited fnlai^ pledge by person baring s. 179. 

Limited liability, partnership with, a. 286. 

Lf^nidated damages, s. 74 

Loan of horse which lender knows to be ekioas, ai. 160^ ill. a. 
of thing for use, s. 159. 

to trader on oontraot that lender eball shave profits, a. 240. 

Local extent, a 1. 

Loss arising from joint promisor's failure to contribute to perfortnaaee, s. 48, 
partnersliin business canned on at a, s. 54, el* 6, s, 254 oL 8* 
on re-sale borne by buyer, a. 107. 
caused by breach of warranty, a 117. 
of goods bailed, a. 152 

, . , . returned at proper time, bailee's responsibiltiy for, a. 161. 

snstained by agent's misconduct, s. 2ll. 

Lucid iiiterrul, contract made in, s. 1& 

Lnuatio may contract during lucid intoryal* s. 12. 

reimbursoment of poiiion su|>plying oeoesaaries to, a. 68, iU. a. 

to wife and obtldvsn of, 0 . 69, 

... 

cannot be a principal, s. 183. 
may be an agent, s. 184. 

See Imanity / Lucid interval; Jfarrtaye, 

Jfagi<^ Agreement to discover treasure by, s. 56, ill. a. 
majority, age of, s. 11. 

sale to daughter on attaining, 0 . |7, ill 4 
making thing contracted to be sold, s. 79. " 

Management of partnership businesa, 0 . 254 d- 8. 

Manner of expressing acceptance, s. 7. 

of performing promise, s. 50. 

Marnage, agreement in restraint of, s. 26. 

lunacy of ptrraon contracting, a. 54 ill. 5. 

•• Material (fit:«umstanca»" ea. 148, 215. 

" Material part of the transaction," s. 148, 

* Materially defective knowledge," a. 198, 

Measure of damages, s. 78. 

Mental distress, undue influenoe in case of, a. I 4 eb 2. 

Minor, agreement in restraint to inaiTiiige ol, •• 26, 
cannot be a principal, s. 183. 
may be an a^mt, s. 184. 

Minor partner not |)cr«H:>nally liab^ a. 847. 

bis liability on attaining majority, a. 248. ^ 

JUsoondnet, oompeneaiton for oonsequenoes of ageiit*% a. 812. 
n^gullty of, s. 220 l 

Hieloading, a 18, 2. 

Misiapreamitatioa defined, a 18. 

nonaent eanaed by, a 18. 

fiamikdity of gmumnloe obtained by, a 141. 

of agenC ^ i* 288. 





Mlfblli ti to ttiUUoee of foljoet of ^;reemoot» 1 . 18, 
f Kodoring «o ogveement void, s. 80. 

, u ' M to Uw in foroo in British Indtn, s. 81. 

M to low not in foroe in British India, a. 81. 
goods left bj, s. 70, ill a. 

responsiyiity of ^eison to whom pajment or delireiy hat be^ made fl* 
See Re-payimnt f Metwm, 

Ui^re of bailor’s bailee's goodsi ts. 188, 168, 157. 

MfilKble property, a. 78. 

agreement for sale of immoveable and, s. 86. 

See (SwidB, 

Hnkhtir, his agn^ment to exercise indneoee, t. 83, ol.y. 

Natural affeotioa, agreement made on aooouiit of, s. 85, oL 8. 

JiaoissarieeaQpplied to poreons incapable of contracting, s. 68 

to one person whom an incapable person is legally bound to tnp* 
port, t* 68. 

Neoessary expenses for purpose of bailment, e. 158. ^ . 

incurred by pawnee, s. 173. 

Neglect to give rea^naole faoilitiee for performanoe of promise, s. 67. 

Neglect, compensation lor consequences of agent a a 818. 

injury caused by principal's, s. 825. 
of co-partner, s. 850. 

l^efgotiable instruments endorsed in bliuik, nnauthorized sale by agent of, s. 837, 
ill. 5. 

Non-existent goods, contract for sale of, s. 87. 

Notice of revocation by proposal, s. 6, cl. 1. 

of intention to claim compensation for non-performance of promise at time 
agreed, 8. 55. 

of seller's claim to stop in transit, s. 104. 

to whom given, s. 106. 
to buyer of intention to re-sell, s. 107. 

of intention to claim compensation lor loss caused by breoeb of warranty, 
8. 118. 

of revocation of continuing guarantee, s. 130. 

or renunciation of agency, s. 806. 
of agent's want of skill, a. 212. 
to agent, consequences, of, s. 229. 
of repudiation of partnership, s. 248. 
of restriction on power of a partner, s. 251, exoep. 
of dissolution of partnership, s. 264. 

Object of an agreement when lawful, s. 23. 

Obligation resembling those created contract, ss. 68 — 72, 
compensation for breach of, s. 73. 
of bailor to disclose faults in goods bailed, s. 150. 
of bailee to return or deliver, s. 160. 
arising from agent's acts, consequences of, a. 886. 

Offence, oomtnitted by person in possession of goods, or those whom he represents, 
8. 108. 


goods or documents obtained by, s. 178. 

Offer to perform promise, s. 37. 

conditions which it must fulfil, a. 38i. 
to one of several joint promisees, e. 38. 

Old age, undue infiuence in case of, s. 16, cl. 8. 

Omission specially deqUied to be Iraadnlent, a. 17, dk 8. 

Oral gnarantee, s. 126,. 

Order of performing reciprocal promisee, a. 88. 

to warehouseman to transfer goods to pvrchassr, s. 90, ill. e. 
for ddiveij, s. 108, expL 1. 

pisdm by p o s se ssor o( a. 178* 
trm^ s. 19a 

Ordinary dilignnoe, s. 19, exoep. 

Ordinary prudence, ss. 181, 1^, 198. 

Oumiship, ss. 77, 79, 87. Bee Aifknou^edffmeni. 
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tgeoi*! lien on, t. SSI. i 

See Properiif. 

pAfi^delivofy, i. 78. 

eifoct of, i. 92. « 

Partial exerciaa of asreut'a aatlioritj, s. 204. 

Particular purpoae, abieuoe^l implied warranty of fitnesa for, a Il5. 
iten of bailee, a. 170. 

Partner, reeponsibility of poraon le^itig another to auppoee him a, a. 244. 

Hauilitv of person i^roitting nimRolf to be represented as, a. S46. 
liable for partnership debts, a. 249. 

lor negleet of fraud of co>partner, a. 850. 
his person to bind echpartners, s. 851. 

Partners may agree not to carry on busineas alter diaaointion, a 27, exoep. S. 

non-partnership buaineaa during partoer^ip, s« 87, 
exoep. 3. 

are joint owners of partnership property, a 258, d. 1. 
to sham equally in tne profits, s. 263, cf. 2. 
to contribute equally towards the losses, s. 263, ol. 2. 
their consent to change nature of busiuess. s. s. 25.S. el. 5. 

to introduction of a new partner, s. 253, cl. 6. 
to the retirement of a partner, s 253, ol. 0. 
their mutual duties, s. 257. 

nou-liability for subsequent obligation of estate of deceased, 
s. 261. 

Partnership defined, s. 230. 

contract, annulment or alteration of, s. 252. 
property defined, s. 253, cl. 1. 

Part •payment, s. 78. 

Pawnee defined, s. 172. 

his right of retainer, ss. 173, 174. 

as to exiraordinaty exfienseB, s. 175. 
where pawnor makes default, s. 176. 

Pawnor defined, s. 172. 

making default, a. 176. 
his right to redmm, s. 177. 

pledging gooda in which he has alienated interest, a. 179. 

Payment, a. 78. 

by transfer from one account to another, s. 50, 111. a. 

by set-off, s. 50. ill. 5. 

by delivery of goods, s. 60, ill. c, 

by posting letter containing note, a. 50, ill. d, 

appropriation of, as. 69, 60, 61. 

by mistake or undue coercion, s. 72, 

to agent when due, a. 219. 

Sim Appropriathn. 

Penal Code, act forbidden by, a. 15. 
a. 294aaved, a. 30. 

Performance of oonditiomi of proposal, a* 8, 
of voidable oontrac^ s. 19. 
of eontraots, as. 40^50. 
whan promiaor muat himaelf perform, a. 40. 

or bia reprssentativea may employ another to perfona, 
a. 40. 

^ t X aompthig from tliird pmn, a. 41. 

by jdiiit nromiaora, a. 42. 
by one of eevermi joint pvomiaoni, a. 48. 

Psrf ormanoe of promise, 46— <50. 

of reoiprom promiaea, sa. 51 — 56. 

dispensing with or remittiiig, e. 63. . 

not of contract rescinded or altered or fm which another !M 0 *beeii onli- 
atituted, a. 62. 
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Plicse for perfomaiioe of lu 47. 

wliero &o place fixed for perf ormancei s, 49. 
of delirery of goodie eold^ s. 94. 

contracted to be edd, e. 94. 

Fledge defined, «. 172. 

of bill of lading to eecore specific advance, s. 109. 

Policy, see PubUc 

brokers, their liens, s. 171. 

Poljs^y, 8. 56, ill. c. 

Possession, contract to sell and deliver at future day, goods not in seller's, s. 88. 
See Trade, 


Post, communication of proposal by, s. 4, ill. a. 

of acceptance by, s. 4, ill. 5, a. 5. ill. 

Postponement of payment, s. 78. 

of deUvery, &. 78. 
of payment and delivery, s. 78. 

Presumption that person in possession had no right to sell goods, s. 108. 
in case of advances by pawnee, s. 174. 

of pledge hy possessor of goods, s. 178. 
of existence of contract enabling agent to personally enforce contracts 
B. 230. * 


Pretended bidding, s. 123. 

agent, liability of, s. 235. 

not entitled to performance of contract, s. 236. 

Price, ascertainment of, s. 81. 

not fixed by contract, determination of, s. 89. 
lien for, ss. 96, 96, 97, 98. 

Piincipal defined, s. 182. 

who may bo, s. 183. 

notice to, of right to stop, s. 105. 

when he may reyoke agent^s authority, ss. 202, 203. 

how far he may revoke authority partly exorcised, s. 204. 

bound when agent exceeds authority, s. 227. 
not bound when excess of agent’s authority is not sepnmhlo, s. 220. 
inducing belief that agent's unauthorized acts were authorized, s. 237. 
debtor defined, s. 126. 

surety may recover payments on behalf of, s. 43, expl. 

Profession, agreement restraining exercise of, s. 27. 

Profit On resale, seller entitled to, s. 107. 
from goods bailed, s. 163. 
gained by agent's misconduct, s. 211. 

Profits of business, receipt of portion of, in consideration of sale of good>will, s. 244. 
made in business carried on by partner, and interfering with that of firm. 
8. 269. 

Prohibition of partnership business, s. 255. 

Promise defined, s. 2, cl. h, 

consideration for, s. 2, cl. d. 
when express, s. 9. 
when implied, s. 9. 

made without intention of performance, s. 17, cl. 3. 
to compensate for something done for promisor, s. 25, ol. 2. 
to pay debt barred by limitation, s. 25. 

time for performing, where no time specified and no application to be made, 
8. 46. 

where time specified, but no application to be made, 
s. 46. 

place for performing, ss. 47, 49. « 

application for performance of, a. 48. 
alternative, s. 58. 

extenakni of time for performing, s. 63. 
to give rime to principal debtor, a. 135. 
me Aeeepianee ,* IHeMUtif; ImpMpromiee; P^fomumce; Prepoeal; 
MedproaU prtmme; 
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Fromifeo defin^, «. 2, cl ^ , 

inftf dffpeiHie witii or vomit peiform«o6e of promise, t. 03. 
may extend time for performance of promise, s. 08i 
may accept satisfaction instead of pemnnaaoe of promise, s. 63. 
neglecting or refusing reasonable facilities for peifotnacioe of promise, 
s. 67. 

in contract of indemnity, his rights, s. 125. 

Promisor defined, s. 2, cl. c. 

Proper place for making offer of performance, s. 88. 

for applying for petfontiance, s. 48. 
time for making offer of performance, s. 38. 
for applying for perzormanoe, s. 48. 

Proper accounts, s. 213. 

Property in goods sold, when it passes, s. 78. 
of principal, agonies lien on, s. 211. 

Proposal accepted by performing conditions receiving connderation, e. 8. 
when made, s. 2, cl a. 

when accepted becomes a promise, »» 2, el. 5. 
when communicsted, a. 3. 
when accepted, s. 3. 
when revoked, s. 3. 

communication of, when complete, s. 4. 

revocation of, s. 5. 

how revoked, s.^ 6. 

how converted into a promise, s. 7. 

See AereptaTic^, 

Prosecution, agreement to drop, s. 23, ill /. 

Provisions, warranty on sale of, s. 111. 

Public duty, bond for performance of, s. 74. 

notice of repudiation of partnership, s. 248. 

of dissolution of partnership, s. 264. 
policy, consideration or object of agreement opposed to, s. 28 
Mrvioe, agreement to obtain employment in, s. 23, ill/i 
Puffers, auction-sale rendered voidable by employment of, s. 123. 

Batifioation, effect of, s. 196. 

may be express or implied, s, 197. 

knowledge r^uislte to valid, s. IM. 

of unautuonzi^ act forming part of transaction, s. 199. 

which if done witii authority would have subjeetsd 
a third person to damages, s. 20(1 

Bational judgment, s. 12. 

Keadtness to perform reciprocal promise, s. 51. 

Beasonable oompensation, s. 74. 

diligence, ss. 56, 105, 169, 212, 21^. 
facilities for peiformance of promise, s. 67. 
limits within which to carry on business, s. 27. 
manner, s. 7, ol. 2. 
notice, os. 176, 206. 
opportuniU, a. 38, ols. 2 and 3. 
place, s. 49. ^ 

prosumption, e, 106^ expl., and s. 178. 
price, s. 89, 

atepa to protect pfiacifiara iotarest, a. 209t 
time for accepting proposal, s. 6. ‘ 

Ihr reaa]]^, s. 107. 

for examining and trying goods sold with warranty, s. 118. 
Reciprocal promlaoa defined, s, 2, cl/. 

perfonnance of, sa. 51--87. 

where they are to be stmultaneoosly parfonaed, a. 81. 
where the order of ptrfonnanee is exproaaly fixed, a* 82. 
where the order la not aitpraealy fixed, a, 52 

.. ... 

eoQgiiitimi of title of aobaequeot hoyar, a* M 



Sll 

Recognisance, a. 74, oxpt 
RenieUveiy to bailor withont title, a. 166. 

Redemption of goods pledged, s. 177. 

Refusal to accept offer of periormance, a. J8. 
to perform promise, s. 39. ^ 

wholly, s. 89. 

to give reasonable ^cilities for performance of promise, s. 67. 
to accept when goods not order^ are sent witli goods ordored^ s. 119« 
goods sold, 8. 120. 

to pay lawful charges of finder, s. 169. 

Regiatration of documents, law relating to, saved, r. 10. 

of written agreement without consideration, s. 25, cl 1. 

Regulations save(L s. 1. 

Reimbursement of person suppling necessaries to incapable person, to one whoit 

he is bound to support, s. 68. 
paying money due by another, s. 69. 

Release of one joint-promisor, s. 44. 

of principal aebtor discharges surety, s. 134. 
of ono co-surety, effect of, s. 138. 

Remission of performance of promise, s. 63. 

Remote loss or damage, s. 73. 

Remuneration, partner not entitled to, s. 254, cl. 4. 

Renunciation of agency, s. 201. 

compensation for, s. 205. 
notice of, a. 206. 

may be expressed or implied, s. 207. 

Repayment ^by person io whom money .has been paid by mistake or under coercion 
s, 72* 

Repeal of enactments, s. 1. 

Representatives of promisor, whep honnd by promise, s. 37. 

when they may employ anoUier to perform promise 
8. W. 

of deceased joint-promisors, s. 42. 

joint-promisee, s. 45. 
or insane principal, s. 209. 

, partnor. property l^ft in business by, s. 241, 
of partner may apply to Court to wind-up, s. 265. 

Repudiation of agent^s transaction on his own account, s. 215. 

of partnership by minor, , s. 248. 

Resale of goods on buyer’s failure to perforin, s. 107. 

Rescission of a contract, s. 62. ^ 

of voidable contract, s. 64. 

communication or revocation of, s. 66. 
of contract, compensation to person rightfully roecinding, s. 76. 

on failure of "buyer to pav price at time fixed, s. 121. 
Responsibility of agent for sub-agent, ss. 192, 193. 

Restoration by person rescinding voidable contract, 8. 64. 

or advantage received under void agreement or contract becoming void 
8. 65. 

of goods lent gratuitously, s. 169. 

Restraint of marriage, s. 26. 

of exercise of trade, fi:c., s. 27. 
of legal proceedings, s. 28. 

Retainer of goods by seller, s. 96. 0 

agent^s right of, s. 217. 

Retirement of a partner, s. 253^ els. 8, 9. 

Retiring partner, property left in business by, s. 241. 

Return by person to whom anything has been delivered by mistake or under coerdoo. 
s. 72. 

of {goods bailed, , s. 160. 

Revenue, sale fo# arrears of, s.,23, ill. u 
Revocation of proposals and acceptances, 3 and 5. 


M. 45. 
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B^roeftUoii wlieii oompleialT ootutnimieftted^ t. 4. 

oi mditioii of Toidftbio ooiitnet> •* 06« 
of authority, a* 201. 
oom{»eoiation for, 0. 206* 
notice of, a 206. 

may he exi^eeaed or implied, 0 . 207. 
of eontiauing guarantee, 0. 260. 

by change in firm, 0 . 260. 

Bewardi finder of gooda may aue for, e. 160. 

Bight of atoppage in transit, continuance of, 0. 101. 

ceaaation of, on asaignment by buyer of document lowing tlBe^ 
a. 102. 

Bi^ in separating goods ordered from floods not ordered, a. 119. 

faults in hailed exposing bailee to, a. 150. 

Bale of good-wtll, a. 27. 
for illegal purpose, a. 57, 
defined, a. /7. 
how effected, e. 78. 
on credit, a. 78, ills, c and r/. 
of immoTeable and moreable property, a. 85. 
of non-existent goods, a. 87. 
by one joint-owner, 0 . 108. 
by sample, a. 112. 
breach of contract of, a. 120. 
by finder of goods, a. 169. 
of thing pledged, a. 176. 

Be^Aj^Ueation ; Auction; Super; Concealment; Delivery; Denomination^ 
Deetruciion ; Earnest ; Examination ; Finishing ; Gamhling^houmy In- 
solvency ; LaterU defects ; Lien ; Loss ; dfajroW^ ; Making ; M&veahlo 
property; Negotiable instruments ; Notice; Order ; Part-payment ; Pixy* 
mmt ; Place; Possession; Postponement; Presumption; Price; Pro- 
fit; Pro^y; Puffers; Recognition; Refussal; Re-sale; Ship; Fbr. 
ratify / W^hfnent, 

Sample, warmnty on sale of goods by, a. 112. 

Batiafartion instead of performance of promise, a. 63. 

Securities, surety 'a right to benefit of creditor’s, a. 141. 

Beparate debts of paHner, payment of, a. 262. 

property of partner, application of, a. 262. 

Separation of go^s ordered from gooda not ordered, a. 1 19. 

Berrant remunerated bv share of profits, not a partner, a. 242. 

Bet of promises, a. 2, ol. e. 

8eb*off, performance of promise by, a. 60. 

Ship, ** to be tigged and fitted,** sale of, a. 80, ill. 

pnttiug go^ sold on board purchaser's, e. 90, ill. b, 
joint owners ol, not partners, a. 239, ill. e. 

Short title, a. 1. 

Signature of promise to pay debt barred by limitation, a. 25. 

StloMe, when fraud, a. 17, expl. 

guarantee obtained by keeping, a. 143. 

See Ckmoealment. 

SlciU required from agent, a. 212. 

See Want of skill. 

fiteiU|Egled fEOoda, oontraet to deliTer, a. 58, ill. 

Solicitor, bill drawn without authdHty by one of a firm of, a. 25, ill. 5. 

Sound mind, a. 12. 

Spedfio performanoe of oontraet to refer to arbitration, a. 28, exeep. 1. 

Spadfied purpoae, wammty on sale of gooda ordered for a, a. 114. 

Stakes, suit Iw, a. 3D. 

State in which buyer is to take goods, sale where eeller is to put into, e. 3D. 

Statutes aared, s. 1. 

Stolen property, purchaae of, in good fiptb, e. 108, ill. a. 
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8l«|^igt ift tfin^ M. ^ and 106. 

ocmtiniiaxioQ of» a. 101. 
cmakUm of, a. 101. 
how effected, a. 104. 
right of aeller on, a. 106. 
lo-aale after, a. 107. 
of le-delmrj of goods hailed, a. 167. 

Sttb-agent, whew agent may emploY, a. 190. 
definedTa. 191. 

when be represents principal, s. 193. 
agent’s responsibility for act of, a 192. 
responsible to agenC s. 192. 
when responsible to principal, s. 192. 
appointed without authority, a. 193. 
termination of his au^ority, a. 210. 

Snbse^nent advances by pawnee, a. 174. 

Substitution of one oontinot for another, s. 62. 

Suggestion of what is not true, s. 17, d. 1. 

Support, obligation to, s. 68. 

Surety defined, s. 126. 

liability of, s. 128. 

his rights on payment or p^ormance, s. 140. 
his right to benefit of creditors* securities, s. 141. 
against principal debtor, s. 43, expl., s. 145. 

Telegram, revocation of proposal or acceptance by, s. 4, ill. c. 

Tender, s. 78. 

Termination of agency, s. 201. 

where agent has an interest, s. 202. 
when it takes effect, s. 208. 
by principal's death or insanity, s. 209. 
of 8nb<agent^! authority, s. 210. 

Time when proposal may be revoked, s. 6. 
when acceptance may be revoked, s. 5. 
when proposal is revoked by lapse of, s. 6, cl. 2. 
for performance, ss. 46, 47, 48, 50. 

where no time specified and no application to be made, s. 46. 
where time is specified and no application to be made, s. 47. 
prescribed or sanctioned by promisee, s. 60. 
of the esseuoa of the contract, s. 65. 

Time, failure to perform where time is essential, 8. 65. 

is not essential, s. 55. 
of payment arriving before delivery of goods, s. 96. 
failnre to pay price at fixed, s. 121. 

to principal debtor, surety when discharged by contract to give, s. 135. 

when surety not discharged, s. 136. 
for retiring from partnership, s. 254, els. 8, 9. 

Title given by seller of goods to buver, s. 108. 

seller when responsible for badness of, s. 109. 

Trade, saving of usages and customs o^ a. !• 
agreement in restraint of, s. 27. 
custom of, s. 110. 

Tiansfer of ownership by sale, a 77. 

to third person of partner's interest, s. 254, cl. 3. 

Transit, goods wh^ deemed to be in, s. 100. 

. Transmission of communication of revocation, s. 4. 

Trouble in separating |Bp>ods ordered from goods not ordered, s. 119. 

Unautboricea act, ratmeation of, s. 199. 

Uncertain future event, contract coutingeut on the happening of, s. 32. 

on Ibe non^happeniog of, •. 33* 

Unomiainiy, a^pwemeute rotd for, a 29. 

Padkcloeed pnncipal, a 230, cl. 2. 

agents rights of parties to contracts made by, s. 231, 
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Unbwful detaining of property, «. 15. 

threatening to detain property, a. .15. 
object or coneideration, e. 23. 
act, contract to do, s. 56. 

Undoe infloenoe defined, e. 16. 

concent canaed by, a. 1^. 

Unqualified acceptance, e. 7. 

Unaonndnemi, a 17, ilL a» 

Uaage of trade, eared, a. 1. 

Uanal conrae of tbinga, a* 73. 

honre of busineaa, as. 47, 48. 

Valuable oonaideraiion, a. 102. 

Value of anbject-inatter, erroneona opinion aa to, a. tO. 

Varianei in terma of contract, diacbarge of surety by, a. 138. 

Void agreement defined, a. 2, ol. p, and see a. 57. * 

when ooneideration or object nnlawliil in part, a. 24. 
when made without oonaideration, a. 26. 

Void contract defined, a. 2, ol. j. 

Voidable contract defined, a. 2, ol. t. 

where consent il caused by ooeioion, ite., a. 18. 
when one party prerenta the o\imr from performing reciprocal 
promise, a. 53. ^ 

eotnmunioation or rerootkiion or rasoiaaion of, a. 66. 
consequences of rescinding, s. 64. 

■ale of goods by person possessing them under a» a. 108^ 
ezpl. 3. 

contract of bailment when a, a. 163. 

Wager, agreements by. way of, a. 30. <• 

Want of skill, compensation for conseqnenoes of agent's, s. 212. 

for iniury caused by principal's, s. 225. 

War, contract when rendered roid by declaration of, s. 66, ill. d. 

Warehouse-keeper's certificate, pledge by possessor of, a. 176. 

certificate, s. 108, expL 1. 

Warrant for delivery, a 108, expl. 1. 

pledge by poaseaaor of, a. 178. 

Warranty, as. 109—118. 

established by custom of trade, a. 110. 
on sale of provisions, a. 111. 
by sample, a. 112. 

of goods as being of a certain denomination, a. 118. 
of goods orderea for a specified purpose, a. 114. 
of article of well-known aseertainea kind, s. 115. 

Weighment, sate of goods requiring, a. 81, ills, a and 5. 

Wharfinger, delivery to, a. 91. 

Wharfingers, their liens, s. 171. 

Wharfinger a certificate, a. 108, ezpl. 1. 

pledge by possessor of, a. 178. 

Widow of deceased partuer receiving annuity out of profits wot a p«rtiier» 
a. 243. 

Wilful wrong, s. 192. '' 

Winding up private partnership, as. 263, 166. 

Witneaaaa, saving of certain laws requiring, a. 10. 

Words, proposal or ooeeptanoe made lu, a. §. 

ocquieaoence In continuonoe of eontraet aignified by, a. 39. 

Wntiiig, saving of certain laws requiring, a. 10. 
agreeinsot made in, a. 26. 
oohtraot to refer to arbitration in, a. 28, ezoep. 2. 
guarantee need not be in, a. 126. 

Wrong4o^ suits by bailees or bailors agalnat, a. 180. 

Wiun^ttl refusal to octept goods sold, s. 120. ^ 
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THE INDIAN OATHS^ ACT. 

NO. X. OF 1873. 


THE O.-O/s Assent on the Sth^Apbil 1873. 

An Act to comoliddte the l<m relating to Judith Oaths, and for 
. * » other pnrposes^ 

Whereas it id expedient to consolidate the law relating to judicial 
Preamble oaths, afErmations, and declarations, and to re- 

peat the law relating to official oatbSi affirma- 
tioiis^ and declarations ; It is Irereby enacted as follows: — 

J. — Preliminary. 

1. This Act may be called " The Indian 
Oaths’ Act, 1873:” 

whole of British India, and, so far as regards 
subjects of Her Majesty, to the territories of 
Native Princes and States in alliance with Her 


Short title. 

It extends to the 
Local extent. 


2. [UepeaUd by Act No. XIL of 1873.] 

3. Nothing herein contained applies to proceedings before Courts- 
Baring of oeHain oaths Martial, Or to oaths, affirmations, or declarations 

and aArmatiooe. prescribed hy any law which, under the pro- 

lusions of the Indian Councils’ Act, 1861, the Governor-General in 
Council has not power to repeal, 

II. — Authority to administer Oaths and Affirmations. 

4 . The following Courts and persons are authorized to administer, 
Anthority to administer by themselves or by an officer empowered by 

oaths and affirmations. them in this behalf, oaths and affirmations in 
discharge of the duties or in exercise of the powers imposed or con- 
ferred upon them respectively by law ^ 

(a.) All Courts and persous having by law or consent of parties 
authbrity to receive evidence ; 

(b.) The Commanding Officer of any military station occupied by 
troops in the service of Her Majesty : provided 

(1) that the oath or affirmation be administered within the limits 

of the station, and 

(2) that the oath or affirmation be such as a Justice of the Peace 

is competent to administer in British India. 

III. — Pei^sons by whom Oaths or Affirmations must be made. 


. Ontlis or nffirmmtioBS to 
bo made by — 

(€ 1 ) all witnesses, 
Wiiiosios: 

by law nr consent of 
Ireceive evidence : 


6 . Oaths or affirmation shall be made by 
the following persons 

that is to say, all persons who may lawfully be 
examined, or give, or be required to give, evi- 
dence by or before any Court or person having, 
parties, authority to examine such peisons or to 



vs» 


jvmoMSs iAtaa, 


[1678. 


Mamrakm. (^) ioterpreten questiom pat and 

endeaoe given bj. mtneaaea, and 
jBvora. ^ ^ (O) jurbiB. ► 

Nothing herein oontaioed afadi render it lewfol to administer, in 
a criminal proceeding, ap oath or affirmation to tiie accused person, or 
necessary to administer to the official interpreter of any Court, after be 
has en^ed on the. execution of the duties of his office, an oath or 
affirmation that he qill faithfully discharge those duties. 


Afirmatioii by 
pmons obj«otiitg to 
OlltlUL 


6. Where the witness, interpreter, or juror 
a Hindli or Muhammadan, 


or has an objection to making an oath, 

Ub shall, instead of making an oath, make an affirmation. 

In every other dase, the witness, interpreter, or juror shall make 
aa oath. 

IV. — Forma of Oatha and Ajffirmationa. 


7. All oaths and affirmations made under section five shall h 
Forms of oaths and administered according to such forms as tbi 

affirmations. HighjCourt may from time to time prescribe. 

And until any such forms are prescribed by, the High Court, Bucl 
Mths and affirmations shall be administered according to the forms no . 
in use. 

Bocplanation. — As regards oaths and affirmations administered i 
the Court of the Recorder of Rangoon, and the Court of Small Cause 
of Rangoon, the Recorder of Rangoon shall be deemed to be the Hig. 
Court within the meaning of this section. 

8. If any party to, or witness in, any judicial proceeding, offers t 
Power of Court to tender give evidence on oath or solemn affirmation i 

oertsin oethi. any form common amongst, or held binding by 

persons of the race or persuasion to which he belongs, and not repug 
naut to justice or decency, and not purporting to affect any third per 
a»«, the Court may, if it thinks fit, notwithstanding anything hereir 
before contained, tender such oath or affirmation to him. 

9. If any party to any judicial proceeding offers to be bound b 
Court may Mk party or sucb oath or solemn affirmation as is met 

witooM whotbor bo will tinned in section eight, if such oath or affirms 

** made by the other party to, or by an 
v Pk* £ * witness in, such proceeding, the Court may, 

It thinks fit, ask such party or witness, or cause him to be askec 
whether or not he will make the oath or affirmation : 

Provided that no party or witness shall be compelled to attend pei 
sonaliy in Court solely for the purpose of answering such question. 

If such party or witne^ agrees to make such oath or affirm^ 
Admin iatraiioo of oaih tion, the Court may proceed to administer i 
if or if h jg of gQoh a nature that it may be mo 

couventently made out of Court, the Court may issue a commiseion 


Xay 1873^ p. eoSt aawlK ISIlt May 1873^ Part m., p ace. 
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any person to adintnisier it and autboriae him to take ike eyideoee of 
the person to be sworn or affirmed, and return it to the Court. 

Svidenoe ocHHAnsiTs as evidence SO given shall, as against 

against person offering to the person who offiered to be bound as afore* 
be bound. be conclusive proof of the matter stated. 

12. If the party or witness refuses to make the oath or solemn 
Prooednre in case of re. affirmation referred to in section eight, he shall 
fnsai to make oath. tiot be Compelled to make it, but the Court 

shall record, as part of the proceedings, the nature of the oath or 
affirmation proposed, the facts that he was asked whether he would make 
it, and that he refused it, together with any reason which be may assign 
. for his refusal, 

F. — MUceUaneouB* 


13. No omission* to take any oath or make any affirmation, no 
Proceodinga and evidonoe substitution of any one for any other of them, 
not invalidated by omission and no irregularity whatever in tiie form in 
of oath or irregnUrity. which any one of them is administered, shall 
invalidate any proceeding or render inadmissible any evidence what- 
ever, in or in respect of wliich such omission, substitution, or irregularity 
took place, or shall affect the obligation of a witness to state the truth. 

14 Every person giving evidence on any subject before any Court 
Peraons giving evidence or person hereby authorized to administer oaths 
and affirmations shall be bound to state the 
truth on such subjecti* 

15. The Indian Penal Code, sections 178 
and 181, shall be construed as if, after the 
word “ oath,” the words ** or affirmation” were 
inserted. 


bound to etate the truth. 


Amendment of Act XLT. 
of 1860, footions 178 and 
181. 


16. Subject to the provisions of sections three and live, no person 
OffloUl oaths abolished. appointed to any office eliall, before entering on 
the execution of the duties of his office; be 
required to make any oath or to make or subscribe any affirmation or 
deaaration whatever. 


• This ** iuolndes any omission, and is not limited to accidental or negligent omls. 

V. 8ewa Bhogta, 14 Bong. 294. 
t See Act XLV. of 1860, s. 191. 
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THE MARRIED WOMEFS PROPERTY ACT. 

m IIL OF 1874 

Rsckited the G.-Q.’s Assent on the 24th Fsbeuaby 1B74. 

An Act to explain and amend Uie law rdating to certain MmwUd 
Women, and for otfier purpoeee. 

Whereas it is expedient to make such provision as bereinafler 
Preamble. appears /or the enjoyment of images and nam- 

ings by women married before the first day of 
Jjaauary ld66| and for insurances on lives by persons married before or 
after that day : 

And whereas by the Indian Succession Act, 1865, action four, it js 
enacted that no person shall bv marriage acquire any interest in the 
property of the person whom be or slie marries, nor become incapable 
of doing any act in respect of bis or her own property, which he or sho 
could have done, if unmarried : 

And whereas by force of the said Act all women to whose mar- 
riages it applies are absolute owners of all property vested in, or ac- 
quired by, them, and their husbands do not by their marriage acquii:e 
any interest in such property, but the said Act does not protect sudh 
husbands from liabilities on account of the debts of thoir wives con- 
tracted before marriage, and does not expressly provide for the ^enforce- 
merit of claims by or against such wives ; 

It is hereby enacted as follows : — 

I. — Preliminary. 

Short utla 1. This Act may be called ** The Uamed 

* Women's Property Act, 1874.'' 

2. It extends to the whole of British India, and, so far as regards 
subjects of Her Majesty, to the dominions of 
Eitoat aad ajppboatioD. Princes and States in India in alliance with 
Her Majesty. 

But nothing herein contained applies to any matried woman who 
at the time of her marriage professed the Hindfi, Muhammadan, Bud- 
dhist, Sikh, or Jaina religion, or whose husband, at the time of such mar* 
riage, professed any of those religions. 

And the Qovernor-General in Council may, from time to time, by 
order, either retrospectively from the passing of this Act or prospectively, 
exempt from the operation of all or any of the provisions of this Act 
the members of any race, sect, or tribe, or part of a race, sect, or tribe, 
to whom be may consider it impossible or inexpedient to iqpply such 
provistons. 

The Governor-General in Council may also revoke any such order, 
but not so that the revocation shall have any retrospective effect. 

All orders and revocations under this section snail be published ia 
the Oaeette of India. 





The foAirth sectioa pf the aaid Indian Succesaion Act ^all not 
apply, and shall be deemed never to have apfdied, to any marriage one 
or both of the parties to which professed, at the time pf the marriagp, 
ahe Hindu, Muhatntnadan, Buddhist, Sikh, or Jaina religion. 

8. [JBepcoied by Act ifo. XII, of 1876,] 

II, — Married Worrven*8 Wages and Earnings, 

A The wages and earnings of any married woman acquired or 
Man^ wpmeu’B earn, gained by her after the passing of thiiB Act, in 
ti^to their ^p^rate any employment, occupation, or trade Carried on 
property. ^hd not by her husband, 

and *^cy money or other property so acquired by her throu^ 
the eaercise of any literary, artistic, 6r scientific skill, 

and all savinj^s from and investments of such wages, earnings, and 
property:, 

alvail be deemed tp be her -separate property, and her receipt^ alone 
shall be good discharges for such wages, parnin^a, and property,^ 

by Wiit^es a'nd Huishwtids, 

5. Any married woman may effect a policy of insurance on her 
Married woman may owu belialf and Independently of her husband; 
enact polipy of i^anauoe. and the ^ame and all benefit thereof, if express- 
ed on the face of it to he so effected, shall enure as her separate pro- 
perty, and the contract evidenced by such policy shall be as valid S3 if 
m^de ,wLtii an unmarried wotnan.i* 

A P^hey t>f insurapqe ofifected by any married man on Jlnp own 
Insaranoe byhuabaud for life, and expressed on the fapo of it ,to be for 
4>euedt of wife. the bepefit .of bis wife, or uf his and chil- 

dren, or any of them, slmll tenure and be doetued to be a trust for the 
Jbeneht of uis wife, or of bis wife and children, or an y of them, accord* 
jipg to the interest so expre^ed, and shall not, ho long as any object of 
the trust remains, be subject to the control of the husband, or tp ids 
qreditorB, or fprrn part of his estate. 

When the sum ^ured by the policy becomes payable, it shall, 
unless special trustees are .duly appointed to receive and hold the same, 
be paid to the 065cial Trustee of the Presidency in which the office at 
which the insurance was effected is situate, and shall be received and 
held by him upon the trusts expressed in the policy, or such of tliem 
as are then existing, ^ 

And in reference to such sum he shall stand in the same position 
in all respects as if he had been duly appointed trustee thereof by a 
High Court, under Act No. XVII. of 18 g4 (to constitute an Office of 
OffidaZ Trustee), section ten.J 

Nothing herein contained shall operate to destroy or impede the 
right of any creditor to be paid out of the proceeds of any policy of 
assurance which may have been effected with intent to defrautl creditors. 

IV, — Legal Proceedings by and against Ma'i*ried Women, 

7, A married woman may maintain a suit in her own name for the 
Harried wemen may take recovery of property of any description which, 
legal prooeediuga. by force of the said Indian Succession Act, 

t Jlnd,, n, 10, para. 1. t 

M. 40 


♦ See dS dt 34 Vie., e. I. 
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18C5, or of tbis Act, is her separate property ; and she shall have, in 
her own name, the same remedies, both civil and criminal, against aH 
persons for the protection and security of such property, as if she were 
unmarried, and she shall be liable to such suits, processes, and orders itt 
respect of such property as she would be liable to if she were unmar* 
ried.^ 

8, If a married woman (whether married before or after the first 
Wif©*i liability for post- day of January 1866), possesses separate pro* 

nuptial debts. perty, and if any person enters into a contract 

with her with reference to such property, or on the faith that her obli* 
gation arising out of such contract will be satisfied out of her separate 
property, such person shall be entitled to sue her, and, to the extent of 
ner separate property, to recover against her whatever he might have 
recovered in such suit had she been unmarried at the date of the con* 
tract, and continued unmarried at the execution of the decree.^ 

Provided that nothing herein contained shall affect the liability of 
a husband for debts contracted by his wife’s agency, express or implied, 
or render a married woman liable to arrest or to imprisonment in execu* 
tion of a decree. 

V. — Husband's Liability for Wife's Debte^ 

9. A husband married, after the thirty-first day of December 1865 
Huabsnd not liable for ^h^H Qot, by reason Only of such marriage, be 

wifo'g ante.nuptiai dobti. liable to the debts of his wife contracted before 
marriage, but the wife shall be liable to be sued for, and shall, to tbe 
extent of her separate property, be liable to satisfy such debts as if she 
had continued unmarried.:}: 

Provided that nothing contained in this section shall affect any 
ProYiao. instituted before the passing of this Act, 

nor invalidate any contract into which a hus- 
band may, before the passing of this Act, have entered in consideration 
of bis wife’s ante-nuptial debts. 


V 33 A 34 Vio., 0. 1, a, 11 t Archer ▼. Watkins, 8 Beog. 372. 

$33&84Vio.,o.93,fl. 12. 
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THE INDIAN MAJORITY ACT. 

NO. IX. OF 1876. 


Rbcwved the G.-G.'s Assent on the 2nd M&bch 1875. 
An Act to amend iJue Law respecting (he age of majority. 


Preamble. 


Short title. 

It extends 

Local extent. 


Commencement and oper- 
ation. 


Savingfl. 


Whereas, in the case of persons domiciled in British India, it is 
expedient to prolong the period of nonage, and 
to attain more uniformity and certainty respect-* 
ing the age of majority than now exists ; It is hereby enacted as fol- 
lows : — 

1. This Act may be called ''The Indian 
Majority Act, 1875 

to the whole of British India, and, so far as regards 
subjects of Her Majesty, to the dominions of 
Ptincos and States in India in alliance with 
Her Majesty ; 

and it shall come into force and have effect 
only on the expiration of three months from 
the passing thereof. 

2. Nothing herein contained shall affect-— 

(а) the capacity of any person to act in the following matters 
(namely), — Marriage, Dower, Divorce, and Adoption ; 

(б) the religion or religious rites and usages of any class of Her 
Majesty's subjects in India ; or 

(c) the capacity of any person who, before this Act comes into force 
has attained majority under the law applicable to him, 

3. Subject as aforesaid, every minor of whose person or property a 
Age of majority of por- g'lardian has beeu or shall be appoiuted by any 

floiia domloiled iu British Court of Justice, and every minor under the 
jurisdiction of any Court of Wards, shall, not* 
withstanding anything contained in the Indian Succession Act (No. X. 
of 1865) or in any other enactment, be deemed to have attained his 
majority when he shall have completed his age of twenty-one years and 
not before : 

Subject as aforesaid, every other person domiciled in British India 
shall be deemed to have attained his majority when he shall have com- 
pleted bis age of eighteen years and not before. 

4. In computing the ago of any person, the day on which be was 
Age of mf^oritj how born is to be included as a whole day and he 

oompttted. Bhall be deemed to have attained majority, if 

he falls within the first paragraph of section three, at the beginning of 
the twenty-first anniversary of that day, and if he falls within the 
second paragraph of section three, at the beginning of the eighteenth 
anniversary of that day. 



S 64 tstus MiJoAiTr. 

niuitraHoni, 

(a.) Z is born in British India on the first day of January^ 1850, and has a British 
Indian domicile. A guardian of his person is ^pointed by a Ooort.of Justice, Z 
attains majority at the first mdrtieht or toe first day Of Januaiy, 1871. 

(Jb) Z is bom in British India on the twenty-ninth day of February, 1852, and 
has a British Indian domicile. A guardian of His pfop’etty is appointed by a Court 
of Justioe. Z attains majoHt^ at Ihg ftrat mthnadt of the twenty-eighth day of 
February, 1873. 

(c.) Z is born on the fiwt day of January, 1850. He acquires a domicile in 
British India. So guardian is appointed of liw person or property by any Court 
of Justice; TV)r is ho under the Jutisdiotion of any Court of Weorda. Z attains 
majority at itie first moment of the first day of January, 1868. 
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THE SPECIFIC RELIEF ACT. 

NO. I. OF 1877. 

Becsited the Q.-Q/s Asseet on the 7th Februaey 1877. 

jin Ad to define and amend Law relating to certain kinds of 

epecUlc relief 

Whereas it is expedient to define and amend the law relating to 
Freambie certain kinds of specific relief obtainable in 

civil suits ; It is hereby enacted as follows : — 


PART I.-— Preliminary. 


BboH tiHe. 
tiooai oxtont. 


1. This Act may be called “ The Specific 
Reiiof Act, 1877” 

It extends to the whole of British India, 
except the Scheduled Districts as defined in 
Act No. XIV. of 1874. 


Commenoomont. fo*^oe OR the first 

day of May 1877. 

2. On and from that day the AclB specified in the schedule hereto 
ttepeift of bnabtmentt. wmexed shall be repealed to the extent men- 
tioned in its third column. 


IntorpieUtion-olaTise. ^ unless there be something 

repugnant in the subject or context, — 
fobUgation.* ‘obligation' includes every duty enforce- 

able by law : 

• trait.’ ‘ trust' includes every species of express, 

implied, or constructive fiduciary ownership : 
’trustee.’ ‘trustee' includes every person holding, 

expressly, by itoplioation, or constructively, a 
fiduciary character : 


Illustratione, 


^ -bequeathe land to ^ ‘ not doubting that he will pay thereout an an' 
nuity of Re. 1,000 to B for hie life.* A accepts the bequest. B iea trustee, within 
the meaning of this Act, for B, to the extent of the annuity. 

(h.) A ie the legal, medical, or spiritual adviser of B. By availing liimeelf of 
his sitttatioB as such adviser, A gains some pecuniary advantage which might oilier- 
wise have accrued to B. A is a trustee, for B, within tlie meaning of this Act, of 
such advantage. 

(c.) A, bein^ B*8 banker, discloses for his own jptirposo the state of B’s account. 
A is a trustee, within the meaning of this Act, for B, of tlie honefit gained by him 
by means of disolosure. 

(d.) A, tho mortgagee of certain leaseholds, renews the lease in his own name. 
A is a ^stee, within me meaning of this Act, of the , renewed lease, for tliose in- 
terested in the orijdnal lease. 

(c.) A, one of several partners, is employed to purchase goods for the firiii. A, 
unknown to his co-partners, supplies them, at the market-price, with goods ^ireviously 
bought by himself when the price was lower, and thus makes a considerable prdfit. 
A is a trustee, for hiscoiparUiQrs, witiun the meaning dDlhis Act, otthe profit so miMle. 
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(/.) A, the numftMT of BV iodigo^^tory^ beeomefl agent for a Toador of 
indtgo eeed, and reoeires, without Be aseent, oommiesion on the seed pnrohaeed from 
C for the factory. A is a trustee, within the meaning of thu Aot» for B, of the com- 
mission so received. 

(ff.) A buys certain land with notice that B has already contracted to buy it. A 
is a trustee, within the meaning of this Act, for B, of Uie land so bought. 

(h.) A buys laud from B, having notice that C? is in occupation of the land. A 
omits to make any inquiry as {to the nature of C*b interest therein. A is a trustee, 
Withiu the meaning of this Act, for 0, to the extent of that interest. 


tract Act. 


Savings. 


* settlement’ means any instrument (other than a will or codicil as 
defined by the Indian Succession Act) whereby 
< settlement. destination or devolution of successive in- 

terests in moveable or immoveable property is disposed of or is agreed 
to be disposed of : 

And all words occurring in this Act, which are defined in the 
Words defined in Oon- Indian Contract Act, 1872, shall be deemed 
to have the meanings respectively assigned to 
them by that Act. 

4. Except where it is herein otherwise 
expressly enacted, nothing in this Act shall be 
deemed — 

(а) to give any right to relief in respect of any agreement which is 
not a contract ; 

(б) to deprive any person of any right to relief, other than specific 
performance, which he may have under any contract ; or 

(c) to affect the operation of the Indian Registration Act on 
documents. 

8 peoifio relief how given. 6. Specific relief is given — 

(a) by taking possession of certain property and delivering it to a 
claimant ; 

(b) by ordering a party to do the very act which he is under an 
obligation to do ; 

(c) by preventing a party from doing that wliich ho is under an 
obligation not to do ; 

(d) by determining and declaring the rights of parties otherwise 
than by an award of compensation ; or 

(e) by appointing a Receiver. 

6. Specific relief granted under clause c 
of section 5 is called preventive relief. 

Uelief not grautofi to eu« 7, Specific relief cannot be granted for 
foro® poual law. the mere purpose of enforcing a penal law. 


Broventive reliof. 


PART II. — Of Specific Reuef. 

CHAPTER I. — Of Recoyeriko Possession of Pbopebtt* 

(a.) PomBdtm of Immoveable Property. 

8. A person entitled to the possession of specific immoreabl^ 
of spoeific im- property may recover it in the maimer pre* 
movoabi® property. scribed by the Code of Civil Procedure, 
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9. It any person is dispossessed without his consent of immove* 
^ 8 iiltt 7 fMir«<mdt«po 88 M. able property otherwise than in due course of 
«d of immoveable property, law, ho or any person claiming through him 
may, by suit instituted within six months from the date of the dis* 
possession, recover possession thereof, notwithstanding any other title 
that may be set up in such suit. 

Nothing in this section shall bar any person from suing to establish 
his title to such property and to recover possession thereof. 

No suit under this section shall be brought against the Qovern« 
ment. 

No appeal shall lie from any order or decree passed in any suit 
instituted under this section, nor shall any review of any such order or 
decree be allowed. 

(6.) Possession of Moveable Property, 

10. A person entitled to the possession of specific moveable pro« 
Beoovoiy of Bpooifio move- perty may recover the same in the manner 

able property. prescribed by the Code of Civil Procedure. 

Explanation 1 , — A trustee may sue under this section for the 
possession of property to the beneficial interest in which the person for 
whom he is trustee is entitled. 

Explanation — A special or temporary right to the present 
possession of property is sufficient to support a suit under this section. 

Illustraihna, 


(a.) A bequeaths land to B for his life, with remainder to C. A dies. B enters 
on the laud, but C, without B’» consent, obtuiuH posseHsion of the titlo-deodH, B 
may recover them from C. 

(6.) A pledges certain jewels to B to secure a loan. B disposes of them before 
he is entitled to do so. A, without having paid or tendered the amount of the loan, 
sues B for possession of the jewels. The suit should bo dismissed, as A is not eiititleu 
to their possession, whatever right he may have to secure their safe custody. 

(c.) A receives a letter a(ldro8se<l to liiiii by B. B gets back the letter without 
A’s consent. A has such property tlierein us entitles liim to recover it from B. 

(d,) A deposits books and papers for safe custody with B. B loses them, and C 
finds them, but refuses to dtdivei* tliem to B when demanded. B may recover tlumi 
from C, subject to C’s right, if any, under section 168 of the Indian Contract Act, 
1872. 

(e.) A, a watehouso-keeper, is charged with the delivery of certain goods to Z, 
which B takes out of A's posHcssion. A may sue B for the goods. 

11. Any person having the possession or control of a particular 
Liabfiifcy of person in pos. article of moveablo property, of which he is not 
session, not as owner, to do- the owner, may be compelled specifically to 
liver to person entitled to deliver it to the person entitled to its immediate 
immediate possession. possession, in any of the following cases : — 

(а) when the thing claimed is held by the defendant as the agent 
or tarustee of the claimant ; 

(б) when compensation in money would not afford the claimant 
adequate relief for the loss of the thing claimed ; 

(c) when it would be extremely difficult to ascertain the actual 
damage caused by its loss ; 

(a) when the possession of the thing claimed has been wrongfully 
tranrferxed from the claimant. 
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IllmifattcnM 

of clatifie a. — A, proceeding to Earope^ Icarea his furniture in charge cf B ae his 
agcmt during Iiih «l»HC*nc€*. H, without AV authority, pledges the furniture to C, and 
C, knowing that B hud no right to pledge the furniture, advertises it for sale. C u»y 
he cmiipidled to deliver the funiituro to A, for he holds it as A*s trustee. 

of eiuiiHe h . — Z has got poHsession of an idol belonging to A’s family, and of 
wliich A is the profuT custodiun. Z muy he compelled to deliver the idol to A- 
of clause c. — A is «‘ntitled to a picture by a dead-|>ainter and a pair of rare 
China vanes. B has possession of them. The articles are of too s|>ectal a charaotar 
to bear an ascertainable market* value. B may be compoUed to deliver them to A. 


CHAPTER II. — Of the Specific Performance of CoNXMAcm 

(a.) Contracta which may he specifically enforced. 

12, Except as otherwise provided in this chapter, tlte specific 
Cases in which spioiHo f^rforinance of any contract may, in the aiscre* 
porformanoe oiifurcuttbio. tioii of the Court, be enforced — 

(ft) when the act agreed to be done is in the performance, wholly 
or partly, of a trust ; 

{b) when there exists no standard for ascertaining the actuiil 
damage caused by the non-perforiuaiioe of the act agreed to be done ; 

(c) when the act agreed to be done is such that pecuniary com*' 
pensaiion fur its non -performance would not atTord adequate telief ; or 

(fi) when it is probable that pecuniary compensation cannot be 
got for the noii-perfonuauce of the act agreed to be done. 

Explanation . — ITuleas and until the contrary is proved, the Court 
shall presume that the brcnch of a con ti act to transfer immoveablo 
properly cannot be adcfpiately relieved by compensation in money, 
atid that the breach of a contract to transfer moveable property can be 
thus relieved. 

Jilustrufiantt 

of chmnic a . — A hohl?< certain stock in for B. A wrongfully disposed 

of the MttK'k. The law c’nwitcH an ohligation on A to re wtore the satm^ quantity of 
stuck to B, and B may cnfiu-cc «p«cilic jH’rfoniiiincc <»f the obligation. 

uf cluuHc A. — A ivgrciij* to buy, und B agrct'H to hcII, a picture by a doad*painter 
and two rare Cliinti vuhcs. A may compel B Hpccilically* to pci*forni this contract, 
for there in iu» ataiuhird fi»r usci'rtaiutiig Uio actual damage wliioh'woiild ‘be caiiseu 
by ilH niui'perfonnauce. 

of cluuHe c. — A contracts w*ith B to sell him a house for U». 1,000. i« en- 
titled to a derreo directing A to convey the houae to him, W paying the pufchase- 
ititmey. 

In consideration of \K^it^g rcleaHe<l from certain ohltgaiious imposed on it by its 
Act of lttcor|H»ratii»n, a roilway-company contnfet w itli Z to make on archway 
thnnigh their railway to conuea'i laiuf'* of Z i>«eve,red by the railway, to coostilictg 
road oetw'een cerUiiti spectiit'il ptunts, to pay a certain annual sum towards tho 
titaintcnatice of ihi« riawl, a?i<l to cimstruct a aitling aiui a wdiarf as spcciRtni 
in the contract, Z U cntitleit io have this contract specificaUy enforced,, for his 
interest in its porforiuancc cannot be adequaudy compimsated for by motiK^ ; ami 
the Court may apiKunt a proi>er person to stqtermtend the construction of the arch- 
way, r<»ad, siding, and wliarf. 

A eo»tr»e»ls to sell, and B contracts to buy, a certain niimtHM' of raflway-ahares 
of a particular ilescription. A refuses to coinidetc the sale. B may ocmipel A 
speoitumUy to perfornt this iqrrecment, for uie shares are limited in number and 
not alw'sys to had in tlte innrkt''t, and their )HDsscsston carries with it the atnitl# 
of a aiaiTc holder, which cannot otherwiiMj be procured. 
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A oontmetB with B to pumt a pietnre for B, who a^rooo to pay therefor 
1,000* The picture ie painted. B ie entitled to heve H delivered to him oti 
peymetil or tender of the K», 1,000. 

of otauee d , — A transferi* without endori^ement, but for valuahle ooneldeimtloi^ 
a promissory note* to B. A l»eoomett insolvent, and C is appointed his ainil|rtiae, 0 
may corfi(Kd C to endorse the note, for C has sticceodod to A’s liabilities, and a deorea 
for peotiniary eoiii|Mmsation for not endorsing Uie nolo would be fruitloiii. 

IS. Notwithstauding Hiiythiiig contained in section 56 of tho 
Contraots of whieh the Ittdtan Contract Act, a contract is not wholly 
•ai^t haa partially 000410(1 itii(>oft8iblo of performattoe because a portion 
^ of its subject- inatu^r, existing at its date, bag 

ceased to exist at the time of the petlormntice. 

illusiruHitm, 

(a.) A contracts to scdl a lioimc to B for n lakh of rupees. The day after the 
eontr^t is ma»!c, tlit* house is dcHir<»y(‘d by a cyclone* B may be oompellpd to 
p<;rforfu his part of the contract by pac ing tbc purcbasc-tuoncy, 

(6*» In consi<h‘ftition of a sum of money ]>iiyab}(* by B, A contracts to grant an 
annuity to B for B's life. Tlic day after tlic contract has boett made, B is tlirow*n 
from his horse and killed. B’s rej»rcscntJitivc may be comjielUMl ti> pay tf»o piirclmae- 
money. 

14. Where a party to a ccin tract is unable to perform the whole 
apwiflo ,HTr..rm»no« of •*'« l’»' ^ '*•. **!« part which must b9 

part of ooiM-rsct whtrrc part left mipcrrormod btnirs only a siuaU proportion 
unjmrftirmcd is smuH, whole i}i value, and admits of compen* 

eat ion in mono}’, the C^ourt rniiy, at. the suit of eitlier party, direct the 
spccirtc fuufoifuauce <»f so much of the contract as can be performed, 
and award compensatiou in iinutey for (he delicieticy. 

JlltmtrfifioM. 

(<id A contra(!tH to st ll to B a pu»c<j of land consisting of KX) bigbalt. Tt runs 
out that 06 bigh t*! of ibe land belong t<» A, and tbc two remaining bigbas to a 
stranger, wdio rcfusi s to part witb them. The two bsgbus arc not nncctisary for the 
UKC or cfnjoyment of tbc llH bigbas, nor so importuiit for sucli use or ctijoyutont that 
the less <»f them may not bi* made good in mom^y. A may bo directed at the unit 
of B to convi y to IJ the ‘JS bigbu-t. and t*» make conipenmition to him for not con- 
veying tbc two remaining bigluis ; or B may be dirccU*d, at the suit of A, to pay to 
A, on receiving tie* conveyance and poHs(*Hsion of the land, tlic stipulated purcboac- 
motiev, less a sum awarded as eompimsution for the dehcicncy, 

(b.) In a (M*nliuct for tie- sale, and piircbase of a house and lands for two lakb^ 
of rupees, it is agreed that part of tbc furniture sliould bo taken at a valuation. 
The (auirt may din-ct specific performance of the contract notwitbstandirig the 
parties arc mialde to agree as to tfic vnbiutioti of (be furniture, und may either hnv© 
the furniture valued in the stiit ati<I include it in tbc d«;crcc for spi^cilic |H*rfm*mttiice, 
or may confine it** decree to the bouse. 

15* Whev«^ a patty to a coutraci is unable to perform the whole 
SpwSflo ,««fonnnn«» of "f *>!!« part of it, arul the part which mn«t be 
jMirt of contract wboro pari left unfR^rformetl fofins a considerable portion 
anperforiAfKl it large. of the whole, or does not admit of compc^iisatiOB 

in maocy, be is not entitled to obtain a decree for specific perforntaiicea 
But the Court uiay, at the suit of the other party, direct the fiatty in 
default to |»crforfi» a|H*citically so mudi of his part of the epntraci ns 
he can perform, provided, that (he plaintiff reliiiqiiislies all claim ^ 
further performnnee, and oil right to coinpeosation, either for the do6>* 
eiency, or for the loss or damage sustained by him through the 4^hftuU 
4»f the tiefetidaitt. 
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k to wll to B a pit*ce land conciaiing of 100 biglma. It hntMioiii 

tlint 60 l^gbaa of tbo land belong to A, and the other 50 htgliaa to a atrangor, who 
faCimaa to |mrt with them. A cannot obtain a decree agamat B for the apecific prlom* 
aniMi of the eontmet ; but if B in witling to pay the pnee agi^ upon, and to take 
tt\« 60 btgbaa which Wbmg ’to A» waiving aft right to cofni>cii«ali<m either for the 
oiency or for loaa auaiained by biro through A’» neglect or default, B ia entitled to a 
dfwree dieottfig A to convey thoee 50 blghaa to him on payment of the pnrcbaae* 
^uuf$i¥y^ 

jfb.') Alooniraets to aell to B an evtate with a houae and garden for alakbnf rnpoea. 
The gmden i* important for the enjoyment of the homie It turna out that A ia nnablo 
to convey garden. A cannot obtain a decree againet B for the8|>eci5c prforiiiatioe 
of the coitimci $ hot if B in wilting to puv the price agreed open, and toiaice the eetato 
and botifie wittnmt tV.e gardcntwaivingali right to compeUKation either for the defteiency 
nr for lo«f mtitained by him ibt'ongh A'a neglect or default, B ie entitled to a deeiwe 
ditnoting A to convey the horoie to him m payment of the ptircbaac- money. 


.16. When a part of a cotitra<!t which, taken by itself, can and 
Spooinc performaiioeofin. Ought to be apecifiallv performed, Stands on ♦ 
dopendoni part of wjiitmot. separate and independent footing from atioilier 
part of the same contract which cannot or ought not to be specificatiy 
performed, the Couit may direct specific performance of the former imru 

Bar in other oMtm of ape- The Court filmll not direct the specific 

wifio }>«rr(trifiaaoa of part of performance of a part (vf a contract except, in 
'oontraot. cases coming under one or other of the thi^ 

last preceding sections. 

18. Where a person contracts to sell or let certain property, hav» 
Pnrehaser’s right* agaitiirt it*g mdy ail imperfect title thereto, the pur- 
waodar with imparfwjt titlo, chaser or lefsee (except as otherwise provided 
by tfiis cliapiet ) has the following rights : — 

(a) if the vendor or lessor has, subsequently to the sale or lease, 
B^uirod any interest in the property, the purcliaser or h^ssee may compel 
him to make fcMwi the contract out of such interest : 

(h) where the concuireiice »>f other persons is necessary to vali- 
date the title, and they are bound to convey at tl»e vendor’s or lessor’s re- 
<{tieat, 4ho purchasc^r or lessee may compel him to procure such coocur- 
reoce ; 

(c) wlun*e the vendtu: proh>sses to sell unincunibered property, but 
the prtiperty is mortgaged for an amount not exceeding the purcltase- 
mouey, auii tlws vemlor has in fact only a right to redeem it, the purchaser 
tnay oma^Hd him to redeem the mortgage, and to obtain aconveyauoe 
from the mortgagee ; 

(d) where the vendor or lessor sues for specific performance of the 
oontract. and the suit is dismissed on the ground of his imperfect title 
the defvtidant has a right to a return of his ciejmsit {if any) with interest 
thereon, to his costs of the suit, and to a lieti fur such de{>osit, interest, 
and eosts on the interest of the vendor or lessor in the property ajrreed 
to be sold or ieA 


18, Any person suing for the specific performance of a contract 
IWsrieswmnl oompm- may aim ask for compensation for its breach, 
sisioit ia eofisia oMa either in addition to, or in su^titutiou for, 
such petformance. 

If in any such suit the Court decides that specific performance 
oiighi not to be granted, but there is a entrant between the 
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JkfttJ 

wh^ lifts been brokftii by the ddbodaiit, aad tlmt tb# pWtiliff is 
entitied to cooiptusaikm for tbmt breacb^ it sbftU sward bim oamimftfti^ 
tioii ftcoordtiigly. 

Xf in stiy ftiicb suit the Court docideft that spaoidb p^rfiwnianoa 
ought to lie grautod, but that ia not atiffioieot to aatiafy the joadce of 
tho cftae» aud that some oompetiKation for breach of the oontraot sbouid' 
abo be made to the pkiutitf, it slutll award him mch eompeusatioa. 
aooordiiigly. 

Oompensatiou awarded under thk section may be aasessedaa such 
manner as the Court may direct 

Emplanation . — The circumstance that the con tract has become 
incapable of specihc performance does not preclude the Court from exer- 
etsing the jurisdiotioo oouferred by this section. 

lUmtraiimM 

of the neeond pamcrmph : — A contract to eoH a Imndred maandki of rice to B'. 
B brings a suit to com{M>i A to perform the cootract or to pay coiiipennation. Tlie 
Oomt u of optnioti that A ima made a valid couiract, and broken it, without exouae. 
to the injury of B, hut tlmt a(>ediric iH^rformanct^ ia not tlio proper reuiedy. It 
sword to B Hueh ooropenaatioii aa it aet^ma juat, 

of the third jmra^^niph : — A eontmeta with B to »<iH hhn a honao for Ra, 1,000, 
the price to be jwtid and tlm fioaiu^ion given on the l«t January 1877. A fatia to 
perform hia part of the cMilract. and B bringa liia suit for apectltc nerforttiatioe and 
compenaafion, which ia d<*cided in hia favour on the lat January 1878. The decree 
Bkay, beahioa <Mtlerio|i: afK^ciilc performance, award to B compensation for any loss 
which he liaa suMtaiueti by A's refusal. 

of il>e explanation A, a imrchaaer, saes B, his veinh^r. for specific perform- 
snce of a contract for tlio tuklo of a {mtont. tiefore the nearing of the suit, the • 
patent expires. The Court may award A compensation for the non-pcrfonuanco 
of the contract, ami may. if ne(?('Hsary, amend tlie plaint for that purpoe<i. 

A sues for the specific i»erformanco of a reHolution passed by the directors of 
a pohlic company, under which he was eirtitled to Itave a eertaio number of shajroa 
aihitted to liiin, and for compensation r**r the non •performance of the resolution. 
All tlio shares had been ailottgd before the irintitution of the suit. The Court may, 
under this sec (ion, award A coiupenNatiou for the lioo-perforiiinncc. 

so. A contract, otherwise proper to be specifically enforced, may' 
Liqaidation of damages ^ enforced, though a sutn be named in it 
aot a bar to speoifio per- as the aiiiouiit to be paid in case of its breach, 
lormanoa. and the party in default is willing to pay the 

same. 

lltu$tration. 

A contracts to grant B an underloaae of pmperty held by A under C, and tlmt 
ho will apply to 0 for a license nooossaiy to the validity of the underlease, and 
that, if the license is not procureti. A will i»ay B lU. lO/KJCf A rc5fiises to apply 
for the license, ai*d offers to pay B lis. lUJXK), li is ncverthelesa entitled ta * 
have the contract specifically enforce if C consents to give the lic^tinse. 

(6.) Contracts whid^ cannot be speei/lecUl^ enforced^ 
Contiraotaftatapwiificaiiy 21. The following contracts carinot be» 
••®**«®**>^ specifically enforced : — 

(a) ft contract for the non-performance of which compensation in 

money is an adequate relief ; 

(b) a contract which runs into such mi ntite or numerous dotailSt 

or which is so dependent on the peiw^nal qualifioatioiti or 
volition of the parties, or otherwise from its nature is such, 
tliat the Court cannot enforce specific perfoniMmoe oC ita 
matesiai terms ; 
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ft oobtfftet the terms of which the Court e^Bitotfiud with iMsow 
ftrMe certainty ; 

(d) ft oontmct which is in its nature revocable ; 

(ft) ft cootfftot made by trustees either in excess of their flower 
or in breach of their trust ; , 

(/) ft oontmct made by or ou behalf of a corporation or pubH 
company created for special purposes, or by the promoter 
of such company, which is in excess of its powers ; 

( jr) ft cofitract the performance of which involves the performance 
of a continuous duty extending over a longer period than 
three years from its date ; 

(fc) ft contract of which a material part of the subject-matter 
supposed by imth parties to exist, has, before it has bee: 
maue, ceasf^d to exist. 

And, save as provided by the Code of Civil Procetlure, no contrac 
to refer a controversy to 'arbitration shall be specifically enforced ; bw 
if any person who has made Rtich a contract, atid has refused to perforr' 
it, sues in respect of any subject which he has contracted to refer, tht 
existence of such contract shall bar the suit. 

to a.— A ooQtracts to sell, nnd B contracts to buy, a lakh of mpees in the foo' 
per cent loan of tlie Govcniinent of Imtia : 

A contracts to soil, and B coniruots to buy, 40 choHts of Indigo at Rs. 1,000 pe 
chost ; 

In consideration of certain projwrty having Ixicn transferred by A to B, B con 
tracts to open a credit in A*s favour to the extent of Ks. 10,000, and to lionor A*^ 
drafts to that amount. 

Tim above contracts cannot be specifically enforced, for in the first and th 
second both A and B, and in the third A, would be reimbursed by oompeosation ii 
money. 

to h.— A contracts to render personal service to B ; 

A contracts to employ B on personal service ; 

A, an author, oontracts with B, a publisher, to complete a literary work. 

B cannot enforce specific perforinaiice of these contracts. 

A contracts to buy ll’s business at the. aiiioutu of a valuation to he made by tw 
valucn^ one to be named by A, and the other hy B. A and B each name a vainer 
but l>eiore tbo valuation is tiunle, A instnictH his valuer not to proceed ; 

By a charter-pwrty entered into in Calcutta between A, the owner of a shi|: 
and B, the charterer, it is agrovd that the ship sluiU proceed to Rangoon, and tlier 
load a oar^ of rice, and thence nrocecd to London, freight to he paid, one-third o. 
arrival at Rangoon, and two-thirds on dedivery of tlie cargo in London ; 

A lets land to B, and B oontracts to cultivate it in a particular manner fo 
tlireo year* next after the date of the lease : 

A and B contract that, in oouskleration of annual advances to be made by A 
Will, for three years next after the date of the contnict, grow particular crops 0 
the land in his possession, and deliver tlicm to A when cut and ready for delivery : 

A iK>otniot« with B that, in consideration of Ks. 1,000 to be paid to him by £ 
ho will paint a picture for B ; 

A contracts with B to execute certain works which the Court cannot supertn 
tend : 

A oontracts to supply B with all the goods of a certain class which B ma; 
tequtre : 

A oontracts with B to take from B a lease of a certain house fbr a sijocilie 
tetlli, ' 'dl'4 trpecilM refUt, ‘Mf the drawing-room is handsomely decorated,*' oV|on if ' 
is held to have so »ia<m oertainty that eoinpensaltou can be recovered for its breach 

A contracts to marry B. 

pie ^ye oontimets cannot be specifioally enforced. 

to c.-^A, the dinner of a rofreahrhent-roivm, contracts with B to "give him ai 
ftOiaiiiQdattoft thm for the sale of his goods and to f mftbb Mm IIM the 
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A rofiMM to pnfbrm his «oati*ot. Tli* «••• i« OB* for aouitteOMtion, 
mud not for specific prfoniMiioe) the iimouiit And nature ef tlie ecoeiniiiodatioii imbmI 
epplmncee heioff umtc^fined. 

to d . — A and B cou tract to become paitnere In a certain hwnmm^ the eontmeiit 
Hot imecifyinif the duratioo of the proptmed partnemhip. I'hia contmet cannot he 
ftpeeifieaDv performed* for, if it were «o performed, either A or B might at ntnoo 
dieeolve the partnership. 

to a.*— A is a tniet4^ of land with power to leaae it for ncven yeara^ He ontem 
into a contniict wit!» B to grant a lease of the land for seven years* with a eovenagl 
to reneu' the lease at the expiry of the term. This contraut cannot be at^MMsifically 
enforced. 

The dfrcctora of a company have power to sell the concern with the aanction dt 
a general meeting of the shareholdere. They contract to aell it without any >aftch 
sanction. Thia contract cannot he apecitimliy enforctni. 

Two tnisteea* A and B, enipoweretl to eell tniHt-pro|icrty worth ii lakh of 
top€M*s, contract to sell it C for Rh, 30, WH). Tlie contract i« «o diandvantagtrouM as 
to be a breach of lni«t. C cannot enforce its apeciftc [HoTorniancc. 

The promoters of a company for working minoa contnict that the eom}mny, 
when forumd, Hhall niirchaHc certain mineral properly. They take no prt»pt*r pi-c- 
caotiona to aacertain Ine vahio of anoh prt»p«Tty, anil in fact agrf*e to pay an extra- 
vagant price therc‘for. O'hey also atl[»ulate that the vetidopK ahnll give them a iuintia 
out of the purchaw:-nioney. This contract cannot be apecificully ciiforoiMi. 

to /. — A company, existing for the «ole purpose of innktng and working a rail- 
way. contracta for the purchaae of a piece of land for the purpose of erecting a 
cott>in*mill thereon. Thi» contract cannot ho spocillcally enforced. 

to ff , — A contmeta to let for twenty-one yeara to B the right to uac anch pari of 
a certain railway made by A as was upon B’s land, and that B Mhould have a right Of 
running carriages over the whole line on certain terms, lind might require A to sup- 
ply the necessary engine-power, and that A should during the term, keep the whore 
railway in good repair. Spccidc perfonnance of this contract must he W'fused to B, 
to h . — A contracts to poy an annuity to B for the liviss of C and l>. !t turns 
out that, at the date of the contract, 0, though supposed by A and B to bo alive, 
was dead. The contract cannot be specifically perfonned. 

(c.) Of the DlHcretion of the Court 
22. The jiirisdictiou to decree specific performance is discretionary, 
Bisorotiem as to decree- &<>d the Court is not bound to grant such relief 
ing speotfio performance. merely because it is lawful to do so ; but the 

discretion of the Court is not aibitrary, but sound and reasonable, 
guided by judicial principles and capable of correction by a Ck)ii}t of 
appeal. 

The following are cases in which the Court may properly exercise 
a discretion not to decree specific performance r — 

I. Where the circumstances under which the contract is made are 
such as to give the plaintiff an unfair advantage over the defendant, 
though there may be no fraud or misrepresentation on the plaiuliB''8 
part. 

Jllu9tratwn$, 

(a ) A, a tenant for life of certain property, nmgnn hi« interest Uieteiri to B. 
C contracts to buy, and B coritraoU to sell, tliat interest. B«*fore llie contracl ts 
completed, A receives a mortal itijury, from the effcoU of w hich he dies the day 
after the contract is executed. If B and C were equally ignorant o^ vqutdiy aware 
of the fact, B is entitled to specific pcrfomianoe of the contract. If B fho 

and C did not, specific performance of the contract sh«>oId he ref used to B. 

(6.) A contracts to sell to B the interest of C in ccrtaiii stock-io-tnide. H »• 
stiptilated th^ the sale shidl stand good, even tboagh it should turn out tliat C s in- 
terest is worth nothing. In fact, the value of C’s intercHt <Iepc;fids on the result of 
"ttertaln psrtnersh^acconnts, on ivhicif be is hea\ ily in dobt^fo hts pfu^o^s* This 
;iiid«4lt«dh»aiialsln^ to B. Bpocillo perfonnance of Ibo «0ttt*is|t 

ibaiiid bo refdacd to A. 
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(e*) A (Kmtriuytf lo fell, «iid B coatmeti to bay, oertoiii Jrad. To , {SfOteet tlie 
mm ioo(^ it l» iiec6«Mry lor ito owner to mMntetn an eJE|»eiimve embankr 
tnent* B doea not know of ibis oircumstance. and A conceab H fr^ bim. SpeoiBe 
peiiormaoee of the eontraet abould be refused to A. 

{dA A*a praperty ts put up to auction. B requests 0, A*s attomay, to bid for 
ym. C doiMi mi iOadvofteotly and in good fattb. Tlia persons proaentt seeing the 
▼eodor^s attorney bidding^ tbink that )ie is a mere puffer, and cease to compete. The 
lot is knocked down to B at a low price. Specific performance of the contract ^ould 
bs refused to B, 

IL Where the performance of the contract would ioTolve aome 
hardship on the defendant which he did not foresee, whereas its non* 
perfonoaDoe would involve no such hardship on the plaintiff. 

IUu*tration$, 

U.) A is entiiled to some land under his father's will on condition that, if he 
sells it within twenty-five years, Imif the purchase-money shall go to B. A, for- 
getting the condition, contracts, before the expiration of the twenty-five years, to 
sell tiie land to C. Ilere the enforcement of the contract would operate so harshly 
OB A that the Court will not compel its sjiccific performance in favour of C. 

(/, ) A and B, tnisieeM, join their heuefiomry, C, in a contract to sell tiie trust- 
estate to p, and personally agree to exonerate the estate from heavy incumbrances to 
wImcIi it Is subject. The piirchssc-money is not nearly enough to discharge those 
inoumhranoeiK though at the datt^ of the contract the vendors believed it to he suM- 
oietii. Bpecinc |>erfortimncc of the contract should be refused to D. 

(£,\ A, the owner of an estaU*. contracts to sell it to B, and stipulates that he 
A, shall not he obliged U) define its boundary. The estate really comprises a vulu- 
ahW profsjriy not known to either to be i>art of it. Specific performance of the con- 
tract sboiiW be refused to B, unless he waives hts claim to the unknown property. 

(k.) A contracts with B to sell him certain land, and to make a road to it rvom 
a oertain railway-siaUuo. It is found nfterwards tiiat A cannot make the road with- 
out exposing himself to Utigation. Bpccilic pcrfonnarice of the part of tlio contract 
relating to the roail should be refused to B, cveu though it may be held that lie is 
entitled to specific performance? of the rest with cornucusation for loss of tlic rooil. 

(i.) A, a lessee of mines, contracts with B, his lessor, that at any time during 
the oontinuance of the lease B may give notice of his desire to take the machinery 
and plant used in and about the iiiiries, and that he shall have the articles s|>ecificil 
in bis notice delivered to him at a valuation on the expiry of the lease. Such a con- 
tmot might be most injurious to the lessee's business, and specific performance of H 
should be refused to B. 

(;. ) A oontincts to buy oertiun land from B. The coritniot is silent as to accosa 
to tiie land. No right of way to it can be shown to exist. Specific performance of 
the contract should be refused to B. 

(A) A contracts with B to Imy from B's inantifactoiy, and not elsewhere, all the 
goods of a certam class used by B in bis trade. The Court cannot comjiel B to supply 
the goods, but if lie does not supp^ tliein, A may he ruined, unless lie ia allowed to 
buy iliain elsewhere. Specific performance of the contract should be refused to B. 

Thfi {nUowtttg is m case in which the Court may propeviy exercise 
m d&terelieii to decree specific {performance : — 

III, Where the |>laiiitin has done substantial acts or suffered 
lOMOS in oonaequenoe of a contract capable of specific perfoimaiioe. 

Mlwdmiion, 

B Mtiki lend to a raitway-oompany, who contract to exeeute oerUdn works for hts 
eonvenienoe. Iho company take the land and use it for their railway. Specific |ief^ 
fortnaaos of the oontrsot to execute the works shouM be deoreed to i^vour of A« 

(d> JtfT talcmi Conttoa may he 0p0ciJieaU^ enf^romk 

Who «My okisin fvosiio ^ Exespt as oiherwise ptovided hj Uiia 
dmptM*, the speeifie performaaee ef a OMlmek 
Mtmf he obiattm by~ 
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' (a) mj pMty thereto; 

(6) the representative in interest or the prindpsl of mf ptutf 
tliereto : provided that» where the learning, akiU, solvene/, or aOjr per* 
eonal qunliiy of eueli imrtjf is a material ingredient in iM oontiaoti or 
where the contract provides that his interest shall not be assigned, his 
representHtive in iiilerest or his prtiiei;>al shall not be entitled to speoi* 
tic performance of the contract, unless where his part tbeisof has 
already been performed : 

(c) where the contract is a settlement on marriage, or a ootnpto* 
mise of doubtful rights between members of the same family, any person 
beneBcially entitled thereunder ; 

(d) whore the contrHct has been entered into by a tenant for life 
in doe exercise of a power, the remainderman ; 

(e) a reversioner in f^ossession, whore the agreement is a covenant 
enter^ into with his predecessor in title, and the reversioner is entitl^ 
to the beneht of such covenant ; 

(/. ) a reversioner in remainder, where the agreement is such a 
Covenant, and the reversioner is entitled to the benefit thereof, and. will 
sustain material injttry by reason of its breach ; 

ig) when a public company has entered into a contract, and sub- 
secptently becomes anialgamated with another public company, the new 
company wiiich arises out of the amalgamation ; 

{h) when the promiiters of a public company have, bdbre its snoor* 
|xiration, entered into a contract for the purposes of the company, and 
such contract is warranted by the terms of Uie incorporation, the 
company. 

(e.) From whom ContrucU mnnot he specifically enforced^ 

pfiraofial bam to the to* 24 Sj>ec!6c perf.»rmance of a contract can- 
lief. in>t be enforced in favour of a person — 

(a) who could not recover couipeusatioii for its breach ; 

(h) who has b<«coine incapable of fierfoniiifig, or violatim, any essen- 
tial term of the contract that on his pait remains to be performed ; 

(c) who has already chosen lita remedy and obtained satisfaction 
for the alleged breach of contract; or 

(d) who, previously to the contract, had notice that a settlement 
of the snbject- matter thereof (though not founded ou any valuable con- 
sideration) had been made and was then in force. 

i/lsf/roltonv 

to ckttse a. — A, m the cimractor of agent for B, entem Into an agreetneni with 
C to buy C's homi^ A i« in rt^aUty acting, not as agent for D, but on bb own 
count. A cannot enforce specific perfonitance of this contract. 

to clause A — A contracts to sell B a house and to become tenant thereof for a 
term of fourteen years from the date of the sale at a specified yearly rent. A bO* 
comes insolvent. Neither he nor his assignee can eoforce specific perforuiaoce of 
the contract. 

A contracts to sell B a bouse and garden in which there are mminental trees, a 
materiat eleineut in tite value of the property as a residence. A^ without B*a <xni« 
aemt, fells tlte trees. A cannot enforce s^cme performance of toe oontract. 

A, holdiiig land under a contract with B for a lease, commits waste, or tcaala 
the land in an anhasbandltka manner. A cannot enforce specific perforntanoe of 
the oontract. 

A contracts to let, and B conUacts to fake, an unfinished honse, B conivaoBng 
to finish the house, and iho kase to conUun covenants on the part of A to koep the 
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fcome in r«Mir. B finwhcstbe house iatrery dofeodveoMona't Iw ownotoiiforM 
(he ooniMctiipeciliosHy, though A «nil B may sue each other fat oompeasatioa for 
hresch of it. . , _ . . . ^ « 

to eteaw «■>— A oontracU to let, and B eoutraets to tafes, a house for • speetfied 
ienn St s smoified rent. B mruiies to {lerfonn the oontmet. A thereupou sass for, 
and ohtohM, eam|isnaBtisa for the braaeh. A oaanot obtain speotfio psrfomaasa tii 
tfeM) OOtitMMI't* 

25. A contract for the sale or letting of 
property, whether moveable or immoveable^ 
cannot 1^ specifically enforced in favour of a 
vendor or lessor — 


Ooiitrsels to tell fM^porly 
hy ooo wbo bM no title, or 
wbo i« o Tolootary eettler. 


(a) who, knowing himself not to have any title to the property^ 
has cotiiracti^ to sell or let the same ; 

(b) who, though he entered into the contract believing that he had 
a goc^ title to the property, cannot, at the time hxed by the parties or 
by the Court for the completion of the sale or letting, give the pur* 
chaser or lessee a title free from reasonable doubt ; 

(c) who, previous to entering into the contract, has made a settle- 
ment (though not founded on any valuable conaideiatiou) of the subject- 
matter of the contract 


Illu$trfUion$. 


(<i.) Kf without (To aathoritjr, oontrtioU to m11 to B an cmtate wYiioh A known to 
helonir to 0. A eanuot onforoe optfcific performanco of this contract, even though 0 is 
wUltog to eonfirni it. 

(e.) A b^u«*ath« his land to irndteee, declaring that they may sell it with the 
eoiievnt in writing of B. B given a general pi'oapective ajieent in writing to any Sale 
which the Imateea may make. The truNteee then enter into a contract with C to aeH 
him the land. O refugee to carry out the contract. The iroMteen cannot epecifioallv 
•nfcrce Uiin contract, as. in the abeeiicc of B'e ooueent to the particular sale to C, the 
title which they can give C is. as the law stands, mirt free from reasonable donht. 

(c.) A, being til poeiiessicn of certain land, contracts to sell it to Z. On enquiry 
it tiu*ns oat that A claims tlic land as heir of B, who left the country several years 
hefore, and is generally believed to be dead, but of whose death there is no sufficient 
proof. A cannot compel Z specifically to ^lerfonu the contract. 

(d,) A, out of natural love and' affe<?tiofi, makes a settlement of certain pro- 
perty on his hroiiiers and their issue, and afterwards enters into a contract to sell the 
property to a stranger. A cannot enforce sprciiio performance of this contract so as to 
override the aeitletnent, and thus prejudiiw the interests of the persons claiming 
under it. 

if.} For whom Contf^acU oannot be s^ifieally e^Boepi 

with a vai'iatKm. 


26. Where a plaiutifT seeks specific performance of a contract in 
Koii^enforcMMueiit exoept wniiitg, to wbicb the defendant sets up a varis^ 
with variation. tioii, tlie plain tifiP caiiiiot obtain tbe perform- 

anoe aimght, except with the varintiou so set up, in tlie Ibilowing eases 
(namely) 

(a) where by fraud or mistake of fact the contract of which per- 
formance is sought is iu terms different from that which the defenoant 
•nplHieed it to tie when he entered into it ; 

(ft) where by fraud, mistake of fact, or surprise, the ddbndant 
etiteim into the contract under a reasonatde miaapprehension aa to its 
effect as between himself ami the plaintiff; 

(c) where the defendant, knowing the terms of tbe contract, and 
wiKieiiAaiiidiiig ita effect^ has eateied into it relyutg upon some iniare^ 
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presentutioo by the plaintiff, or upon «ome stiputntion on tbe plaintiiTs 
part which adcb to the contract, but i^rhich he refuses to fulfil ; 

(d) where the object of the parties was to produce a certain legal 
mult, which the contract as framed ts not calculated to produce; 

(e) i^rhere the parties have, subse<|uently to the execution of the 
eontracb contracted to vary it. 

(a.) A, B, and C, «iga ^ writing by wbit?b they purport to contract fsch to entsr 
Into a boiwi to D for Iw. l,OCX). In a suit by l), to mako A, B. and C K^jairatelj 
tiabta oaoli to the extent of Bh. 1,000, they prove that the wtird * eavh* wae inserted W 
utstake ; that the intention was that they ahould give a jc»ini bond for Itn. 1,000. D 
can ohtaiB tbe performance eongbt only with tiie variation tlnot f»et up. 

(b.) A tttee B to compel apeciftc performanee of a contract in writing to buy a 
dwelitfigphoiiM. B proven that he amumed that the contract included an adjoining 
yard. wSi tbe oontniik was ao framed a« to leave it doubtful whether the yard wmt no 
kieliided or not The Court will refoao to enforce the ooiitraci, except with the 
taristioii set up by B. 

(c.) A eontraeta in writing to let to B a wharf, together with a Kfrtp of A*a land 
delineated in a map. Bi^fore nigning ibecrmti-at?!, B prn^Kim^d orally that he ahould be 
«t liberty to aubatiiuto for the atrip menitoiitd in the contract anulher atrip of A*e 
land of the same dimeneiona, and to thia A expreaaly aeaentnd. B then aigtiml the 
written contract. A cannot obtain ajK!cific perfoi iiianca <>f the written contract, except 
with tbe variation set «p by B. 

(ti) A and B enter into negotiationa for the purpose of aecnring land in B for 
hie life, with remainder to hia iaaue. They exw'Ute a contract tbe tiMina of which ai^e 
fofond to confer an absolute owneraltip on B. The contract ao framed cannot be 
specifically enforciHl. 

(«.) A contracts in writing to let a bouae to B, for a certain term, at tbe rent of 
Be. 100 ner month, putting it first into tvnatiinble repair. The homn, tunwi out to be 
not wortn mpatring ; ao, with B a conaeui, A pulU it down, anil erveU n new house 
in Its place; B eoutracting orally to pay leni at lU. 12() por inenM^ii. B then *u«*a 
to enforce specific performance of the contract in writing. Ho cannot enforce it except 
with the variatious made by the aub«in|nfiit oral oontraet. 

(ff.) AffU'iTist tvkmn Coatracls muy he f^pecifieaVy enforced, 

IWltofiKj.iii.tpaHie.aod 27. Except a« oti.nrwiso pmvi.Icd by this 

l^ecsons ohumiag under cliapter, HiHjcitii' uiaiioc of a coutrftct may 

Ummu hf sulMoqaeut title. b<5 enforced against — 

(a) either party thereto ; 

(b) any other person claiming under him by a title arising subsa* 
quently to the contract, except a transferee lor value who has paid bis 
money in good faith an<l without notice of the original contract ; 

(c) any person claiming under a title which, though prior to the 
contract, and known to the plaintiff, might have been dir^placod by the 
defendant ; 

(d) when a public company has entered into a contract, and sub** 
weqMUtiy becomes amalgamated with artother public company, the new 
company which arises out of the amalgamation ; 

(e) when the promoters of a public cornfiany have, beforo its 
incorporation, entered into a contract, the company : provided that the 
company has ratified and adopted the contract, and tbe contract is 
warranted by the terms of the incorporation. 

IlIntifratioHM 

to A — ^A contracts to convey or^rUin land to B by a parUetdar dsy. A 

fifes itttesUte b^ro that day without baring I h^ Innd B may c<.mpct A's 

h^ or other xepreeetitative in interest iu perform the oontract epccificully. 

M. 48 
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lim. 

A c<miiiwst« to sell certam land to B for Rs, 6*000. A afterwardg eooveys tho 
land for R». 6,000 to C, who has notice of the original contract. B may enforce 
epeeiho performance of the contract m againat C. 

A contracta to aell land to B for fU. 5,000. B takes poeseasion cf the land* 
Afterwards A soils it to C for Rs. 6,000. C makes no enquiry of B relating to to 
Jiiterest in the land. B’s possession is HufHoient to affect C with ^ notice of to 
Interest, and he may enforce speciiio performance of the contract against C. 

A contracts, in consideratton of Its. 1,000, to beqneath certain of bis lands to B* 
Immediately afU;r the contract A dies intestate, and C takes out administration to 
his estate. B may enforce specific jjcrformance of the contract against 0. 

A contracts to sell certain land to B. Before the completion of the contract A 
becomes a lunatic, and C is ap]:H>inted his committee. B may specifically enforce 
the contract against C. 

to clatiHC c. — A, the tenant for life of an estate, with remainder to B, in due 
esLcrciso of a power conferred by the settlement under which he is tenant for life, 
contracts to sell Uie estate to C, who has noUce of the settlement. Before the sale 
is completes), A dies. C rna}" enforce specific performance of the contract against B. 

A and B arc piiiit tentints of land, his undivided moiety of which either may 
alien in his lifetiiac, hut winch, siiUjcct to that right, devolves on the survivor* 
A contracts to soil liis moiety to C, and dies. C may enforce specific performance 
of tho contract against B« 

(A.) Against whom Contracts cannot be specifically enforced^ 

What parties oannoi bo SB. Specific performance of a contract 

oempe^ to perform. cannot be enforced against a party thereto in 
any of the following coses : — 

(a) if the consideration to bo received by him is so grossly inade- 
quate, with reference to the state of things existing at the date of the 
contract, as to bo, either by itself or coupled witli other circumstances, 
evidence of fraud, or of undue advantage taken by the plaintiff ; 

(b) if his assent was obtained by tne misrepresentation (whether 
wilful or innocent), concealment, circumvoiitioii, or unfair practices of 
any party to whom performance would become due under the contract, 
or by any promise of such party which has not been substantially 
fulfilled ; 

(c) if his assent was ^iven under the influence of mistake of fact, 
misapprehension, or surprise : Provided tliat, when the contract provides 
for compensation in case of mistake, compensation may be made for a 
mistake within the scope of such provision, and the contract may be 
specifically enforced in other respects if proper to be so enforced, 

JUluairalimt 

to olaaao c, — A, one of two exocutora, in the erroneoiut belief that he had the 
aathoritv of htti co-exocutor, ©ntora into an agreement for the sale to B of his 
toatatorV property. B cannot hiHiat on the oale Wing cotupletei. 

A direct© an auctioneer to sell cenatn land. A afterward© revokes the auctiotMMir*s 
authoiity as to 20 bighas of this land, but the auctioneer inadvertently sells tho 
whole to B, who Itaa not notice of the revoeation. B cannot enforce specafio 
perfonniiaoe of the agreement. 

(i) efeet of dieniissing a Suit for Specific Pcr/crmaficf, 

29. The dismiasal of a suit for specific performance of a contract, 
Bar of suSt fiw hteaeli or part thereof, shaft bar tho plaiotiflTs right to 
afier disniissai. sue for compensation for the breach of saw con* 

^ract or part, as the case may be. 
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(jj Awards and Dii^ecHans to sxscuU JSsiffsmsniis 

ApifilmiOcm nf pm^iag 90. The provtsions of this chapter aa to 
io0itomioikwftr4«Miit tiMh contracts shait, mtUatle mutandis, apply to 
**|y*^^y awards aud to directions in a will or cwi£U to 

execute a particular settlement. 


CHAPTER III, — Or thk RacnrxcATioK or iKSTEUMENm 

SI. Wlien, tlmiugh fraud or a mutual mistake of the parties^ 
Wb«n iMtntaMmt way be » Contract or Other instrument in writing 
rectiand. does not truly express their intention, either 

party, or bis representative in interest, may institute a suit to have the 
instrument rectified ; aud if the Court find it clearly proved that there 
has been fi^ud or mistake iu fraiuittg the iiistruinent, and ascertain the 
real intention of the parties in executing tlie same, the Court may, in 
its discretion, rectify the iiiNtrutiicnt so m to express that intention, so 
far as this can be done without piejudico to rights acquired by third 
persons iu good faith and for value. 

JlhtHtrafhnt. 

(a.) A, intending to nell to It liin haune and oii« of three p;udo\vnH udjiM'ent to it, 
exccutoA a conveyance prepared hy U, in which, thronglj IIV rrnud, all three godowiia 
are included. Of the tw<» goihnviiH which were frauduleolly iurhjdfd, B gives ono 
to C, and lota tlie other to IJ for a rent, neithi'i* in>r I> having any knowle.iige of 
the fraud. The conveyanetr may, agaiimt II and (’, ht^ re<!Uru‘»l ho uh to exciiido 
from it the godowii given to C ; hot it cannot he reelihi d ho uh to ufi\*el J)’« lease. 

(&.) By tt marriage-Hfttlemi nt, A. the father of H, fin* int<*nd<Ml wjfe, rovenanta 
witli C, the intended hiiatiaud, to pay l«* C, his exeeut<ir«, atimiriiHtratorH. and aHKigtjH, 
during A*« life, an annuity of IN. 0,000. (J dies inMolvent, and Ihe ofliciiil awMigntM^ 
claima the annuity from A- The Cu?u'f. on finding it <deariy proved that the parfJea 
alwnya intonded that this annniiy Hh'oild he jtaid an a provision f<n' IJ ami her 
children, may rectify the HcUlenieiit, and decree that tht! asHigiice has no right to 
say part of the annuity. 

82 , For the purpose of rectifying a contract in writing, fho Court 
Presamption as to iotottt mttst be Hatisfit^d that all the parties thereto 

of parties. intended to make an cquitahio aud conscieu** 

tious agi cement. 

33. In rectifying a written instrument, the Court may inquire 

what the instrument was intended to incaii, 
Principles of rsetiSoation what were iiiternled to be its legal coitse* 

^uences^ and is not confined to the inquiry what the language of the 
ittsirumeut was intended to be. 

34 , A contract in writing may be first rectified, and then, if the 

Speotfio enChnismsot of plaintid has so prayed in his plaint, aud the 

leoUAsd ooatraoi. Court thinks fit, specifically enforced, 

lUustraiion. 

A contfsets in writing V> pay hi»» attorney, B, a tixod sum in lisu of costs,^ The 
eoQtraet coatsins luiHtikvs as to the name and rights of the client, which, if 
oonstrued airictiy, would exclude B from all rights under it. B is entitled, if the 
Comri tbiaks fit, to have it rectified, and to an <»rder for payment of the sum, as if, 
at the tiiaa of its axocutioa, it had expressed the iuteutiun of the parijas. 
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CHAPTEB IV.— Of fhk Bebcission of CkamtAOm 

85. Aoy person interested In a contract in writing may aae to 
Wh(m rMoimioo wuBf be ikEve it rescinded, and such resciseion tmy Im 

adjudged by the Court in any of the following 
cases, namely : — 

(а) where the contract is voidable or terminable by the plaintiff; 

(б) where the contract is lawful for causes not apparent on its 
lEaoe, and the defendant is more to blame than the plaintiff ; 

(c) where a decree for specitic performauce of a contract of sale, or 
of a contract to take as lease, has been made, and the purchaser or 
lessee makes default in payment of the purchase-money or other sumsi, 
which the Court has ordered him to pay. 

When the purchaser or lessee is in possession of the subject-matter, 
and the Court finds that such possession is wrongful, the Court may also 
order him to pay to the vendor or lessor the rents and profits, if any, 
received by him as such possessor. 

Ill the same case, the Court may, by order in the suit in which the 
decree has been made and not complied with, rescind the contract either 
so far as regards the party iu default, or altogether, as the justice of the 
case may re<|uire. 

lllusirtitionM 

to a. — K soil* 0 fi#^ld to B. There is a rijjht of way over the field of which A 
has direct pemoiial knowledge, hut which he conoeaU fi‘om B. B U entitled to have 
the contract reiiciudiHl. 

to h, -A, an attorney, indnoea hie client B, a llimln willow, to transfer property 
to hhn For the purpowe of defrauding It'x '’re litorji. K(?re tlu* parties are not equally 
in^fault, and B is entitled to hare the tUMiruuicnt of transfer tvsclnded. 

86. Rescission of a contract in writing cannot be adjudged for mere 
Itoiieisaion for mistake. mistake unless the party .against whom it is 

adjudged can be restored to substantially the 
same position ns if the contract had not been made. 

37. A plaintiff instituting a suit fur the specific performance of a 
Altofootiva prayor f<»r Contract in writing may pmy in the ajteruative 
nNKsiiwtmi in auit fur that, if the contract cannot be specifically eo- 

fio p{irr<>rmaito 0 . forcc<l, it may be rescinded and delivered up to 

be cancelled ; and the Couit. if it refuses to enforce the contract specifi* 
oally, may dirt*ct it to be rescinded and delivered up aocordingly. 

88. On adjudging the rescission of a contract, the Court may re- 
Court may mjuiro party qturo the party to whom such relief is granteni 

««iioiuaiug todaoqttity. to make ain* Compensation to the other whicll 
justice may require. 

CHAPTER V. — Or the Ca."<celuation or If^rsTRinfSKTSt 

89. Any person against whom a wTitten instrument is void or 
Whfm oaiKsdlaituii may Voidable, who has reasonable apprehension that 

ba ordawid. ^ ^ siicb instrument, if left outstanding, may cause 

him serious iiyiiry, may sue to have it adjudged void or voidable, and 
the Court may, iu its discretioii, so SAljudge it, and order it to be deli- 
vered up and cancelled. 
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If the iastraroent haa been regiakeied under the Indian Regiatra* 
tion Act, the Court ehall also aend a copy of its decree to the officer in 
vhaae the instrument has been so roistered, and such officer shall 
note on the copy of the instrument contained in his books the Auit of 
its cancellation. 

(o*) As ill* owiMr ftf % nhip* bj fr&tidaleDtlj nfpfOMnttng h«r to bo Mwortliyi 
iadooeo B, on nodonrrtters to inoaro her, B may obtain tho canoellation of ibo notiojr. 

(A) A ooofoji land to B, who boquoatba it to C, and di««. Th<}i>»ttpoii D ||«ig 
poitawiiHi of the land, and j^rodnoea a forged inaimmenL atating that the ooneojraiiot 
waa made to B in trnet for mm, C may obtain the oanoellation of tbe forged initrii^ 
mnt. 

(e.) A, repmenttng ibat tbe ienanU on bit land were all at will, eelle H to Bp 
and oonem it to him by an inetruinent dated the let dannary 1877. Soon altar 
tbfd day, A frandnlenily granU to C a leaee of fiari of the landa, dated the lat 
Ootober 1876, and procure* the leaae U> be registered under tbe Indian Ragietration 
Ant B may obtain the cancellation of this teaae. 

A agreo* to eell and delirer a ahip to 11, to be paid for bv B'e aiM^eptanee* of 
four bills of exchange, for eum* amounting to I6». 3<),000, to be drawn by A on B, 
The bilie are drawn and acoepUn], hut the ship in n«>t deliverwl according to the agree* 
ment A enee B on one of the biUs. B may obtain the oancellation of all the hills. 


40. Where an instrument is evidence of (UflFerent rights or differ* 
Whatinsimmcntamaybo ent obligations, tho Court may, ii» a proper 
partially cancelled. case, catict*l it in part, and allow it to stand for 

the residue. 

IllttMirafion. 

A draws a bill on B, who cndonM*^ it to C, by whom it ap}>eai** be endorsed to 
D, who endorse* it to fi. (’*» endorsement is forged. C is entitied to have such 
endorsement cancelled, leaving the bill to stand in other respect*. 


41. On adjudging the cancellation of an instrument, the Court 
Power to requirspsrty for »'ay ' equiro tlio party to whom such relief 
whomlmitvunmntisoaneeU. is granted to make auy comptumatiou to the 
adloiaakeoompensatiou. other which justice may rctjuiie. 


CHAPTER VI,— Of Declaiutoky UECitEEa 

42. Any person entitled to any legal character, or to any right as 
Blscretioii of Court as to to any property, may institute a suit against 
dedaratioiis of status or any person denying, or interested to deny, his 
■%bfc. title to such character or right, and the Court 

may, in its discretion, make therein a declaration that he is so entitled, 
And the plaintiff need not, in such suit, ask for any further relief. 

Provided that no Court shall make any such declaration where the 
plaintiff, being able to seek further relief than 
Bar to such doolaratiou. ^ mere declaration of title, omits to do so. 

WseplancUion , — A tniatee of property is a person interested to 
deny a title adverse to tbe title of some one who is not in existence, 
and for whom, if in existence, he would he a trustee. 



m 


snoiFic mar. 




IllMtraikm* 

(a.) A It kwfnlly in poMottioii of etriatn land. The inbabitantt of a 
bourittg viUagt oUim a rt|(bt of way acrott the lauA A may toe for a decdaiattoo 
that they are not entitled to tbe right to claimed. ^ ^ 

(b.) A bequeath* hi* pro|N»rty to B« 0» and D, Ho be equally dtTidod amongat all 
and each of them, if Hririg at the time of my death, then amongtt their turriring 
ehtldren.' Ko »ueh children are iu exitient^. In a tnit against A*b ezeeuior, the 
Court may declare whetWr B, C, and D, took the property absolutely, or only for tbeir 
lives, and it may also declare the interest* of the children before their rights are 
Tei^d. 

(c.) A ooTensnts that, if he should at any time be entitled to property exceeding 
one lakh of rtt(>e«s, he will settle it upon f»»rtaiti trnsta Before an^ such profMrty 
accrues, or any i^rsons entitled under the truNta are ascertained, he institutes a suit to 
obtain a declaraiioii that the ouveiiaut is void for uncertainty. Tbe Court may make 
the declaration. 

{d.) A alienates to B property in which A has merely a life- interest. The aliena* 
iiofi IS invalid as agairiHi wh(t is entitled us reverMtoner. The Court may, in a suit 
by O against A and B, declare that C is so entitled. 

(*,) Tlte widow of a soiiles* Hindu alienate* part of the property of which she is 
in possession as snob. The perstni prestiniptively entitled to possess the property if he 
survive her may, in a suit against the alienee, oMain a declaration that the alienation^ 
was made without lei^l necessity, and was therefore void l^eyoud the widow's lifetime. 

(/-) A Hindu widow in pnssesHion of property adopts a son to her deceased buii^ 
band. The pt^rsott presumptively eutitlnd to p^>*seH*iau of the property on her death 
without a son may, in a suit against the adcqded son, obtain a deolaraiton that the 
adoption was invalid. 

(y.) A is in |Hwsessioii of certain property. H, alleging that he is the owner of 
the pnqicrty, require* A to deliver it to him. A may obtain a declaration of his right 
to hold the property . 

(A) A liequoath* properly to B for his life, with remainder to B s wife and her 
children, if any, by B, Imt if B die without any wife <»r children, to C. B has a 
putative wife, f), and children, but C dentes that B and D were over lawfully married. 
1) and her children may, in B's lifetime, institute u suit against C, and obtaiu therein 
a dt>claraUo», tluit they are truly the wife and children of B. 

43. A declaration niado under thi* chapter is binding only on 
Kflbot of a«!laratioo. soil, persons Claiiniinf through 

them re.spectivoly, and, where any of the parties 
are trustees, on the persons for whom, if iu existence at the date of the 
declaration, such parties would be trustees. 

lIlmitratioH. 

A, a Hindu, in a suit to which B, his alleged wife, and her mother, are defetid- 
mia, seek* a declaration that hi* marriage was duly solemtii7.txl, and an order for tbe 
restitution of his conjugal riglit*. The Court mak<>s the declaration and order. C, 
daitntng that U 1* hi* wife, tlien sue* A for the recovery of U. Tlie declauration made 
ill tho former suit Is not biuding u^mu C. 


CHAPTER YIL — Or the Afpoiktmkkt of RtfiCKiVEBS. 

A|ip<^fkiiiieiit of iwoaivors A4. The appointment of a receiver {^nd- 

aisereitonaiT. tng a suit is a matter resting in tbe uiscre- 

lion of the Court. 

Tiie vnoito and effect of bis appointriteni, and his rights, powers 
Baforonce to Coda of duties, and Uabilititus, are regulated by tbe C<^ 
OivU Fvooadm. of Civil Procedure* 
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CHAPTER 'VITI. -Of thb EKroRCKMSNT or PcBuc Dimss. 


46. Aiijr of tlio Hijrh Coiirtu of Judicattire at Fort Wiliiam, 
Power to order pobtio eor. Madras, «n<l Bomlwiy, may make an order ro» 
wmu mn4 «>th«Fr« u» do oer- qiiirifig any Hpecirtc act to bo done or forborne, 
tuii Aot*. within tho local liiniis of ita ordinary original 

civil jurisdiction, by any persi^n holding a fMihlic otBee, whether of a 
permanent or a temponiry oatnro, or by any corporation or inferior 
Court of Judicature : provided — 

(a) that an application for such order be made by some persoii 
whose property, franchise, or personal right would be inquired by tho 
forbearing or doing {m the case may be) of the said specific act; 

(b) that such duittg or forhoaring is, under any law for tho time 
being in force, clearly incumbent on such person or Court in his or its 
public character, or on suclt corporation in its corporate character ; 

(c) that in the opinion of the High Court aucli d4»ing or forbear^ 
ing is consonant to right and justice ; 

(d) that tho applicant has no other specific and adequate legal 
remedy ; and 

<«) that tho remedy given by tlio order applied for will be com* 
plete. 

SxomptioDs from sooh Nothing in this seciiott shall be deemed 

P®’*^^*’** to authorize any High Court — 

(/) to make any order bin<ling on the Secretary of State for India 
in Council, on the Governor-Ooncral in Council, on tho Governor of 
Madras in Council, on the Governor of Bombay in Council, or on the 
Lieutenant-Governor of Bengal ; 

(g) to make any order on any other servant of the Crown, as such, 
merely to enforce the satisfaction of a claim upon tho Crown ; or 

(A) to make any order which is otherwise expresdy excluded by 
any law for the time being in force, 


46. Every application under section 45 mtist be founded on an 
afhtlavit of tiie per^ton injured, stating his right 
Application how made, matter in cjuestion, hi.» demand of justice, 

and the denial thereof ; and tho High Court may, in its discretion, 
make the order applied for absolute in the first 
Frooedare therein, instfincc OF refuse it, or grant a rule to show 

cause why tbe order applied for should not be made. 

If, in the last case, the person, Court, or corporation complained of, 
shows no sufiicieDt cause, the High Court may 
Order in alteroatire. m^ke an onler in the alternative, either 

to do or forbear the act mentioned in the order, or to signify some rea- 
son to tbe contrary, and mgke an answer thereto by such day as tho 
High Court fixes in this behalt 


47* If the petson, Court, or corporation, to whom or to which 
such order is directed, makes no answer, or 
Fermnpttify ord«r, makes an insufficient or a false answer, .the 

High Court may then issue a peremptory order to do or forbear the act 
absolutely. 



tnttp. 
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48« Every ofiler under tliis chapter shall be executed, and may be 
Ijf. Artel AfifMjal appealed from, as if it were a decree rpade m 
from, the exercise of the ordinary original civil juris- 

diction of the High Court 

49. The costs of all applications and orders under this ebapier 
Coni*. shall be in the discretiou of the High Court 

Bar to iMne of ntand ^ i - 50. Neither the High Court nor any 

Judge thereof shall hereafter issue any writ of 
mandamus, 

51. Each of the said High Courts shall, as soon as conveniently 
to fmmo rulot. may be, frame ruh*8 to regulate the procedure 
under this chapter ; and until such ^tre 

framed, the practice of such Court ns to applications for and grantif'iyf 
writs of 'uutml/tmuH ahull apply, m far as may be practicable^ to appU- 
oationa and orders under this chapter. 


PART III. — Op Preventive Relief. 


CHAFTER IX. — Or Injunctions Generally. 


granUNi 


reUftf how 


52. Preventive relief is granted at the 
discretion of the Court by injunction, tempo- 
, . *‘*^*‘y f»crfH)tual. 

58. Temporary injunctions are such as are to continue until a 
Temporal^ itdattcriUitif. Specified time, or until the further order of the 
. Court. They may be granted at any period of 

* tttU. And Am rcB»|Atc!d by tl.o Code of Civil Procedure, 

A |Mr{»etuA( iujunciioii ctin only bo granted by the decree nuide at 
Pwrprtoal^nianvt ioua. the beaiiiig and upon the merits ol the suit; 
«viin tkn - • ... , defendant is thereby perpetually enjoiae<£ 

iTldt^Sirv L r, the.vornmiaJion of AO let, winch 

WMiia be oontnry to the rigbu of the plaintiff. 


CHAPTER X.— Or Perpetual Injunctions. 

H. Subjm to the ntber provision, contained in, or referred to br 
ioioaetioa. thj. chapter, a perpetual injunct iem niAy 

«r .k ibe breach of an obligitioa 

^ the applicant, whether expresaly or by iropli^tion 
* ir**'^i***’*‘^^*“" contract, the Court shall ba 

*"“* Wfcl *!i* provision, contained in Gh^ter II. of thia Act 

Whuw the diffeodaiit invade, or threaten, to invade the 
r%ht to. or enjoyment of. property, the Court may grant a 
lUjUDCUoti tfi Urn following cii,m^ (namolv) ^ 

5a? !1k!S 1 property for the phdnUff • 

(pj wbe^ cxi.l* no Msndard for asceriainiitii the actual 

Manege cansed, or likely tube caukh!, by toe invasion • ^ 
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(<f) whm it is probsUe Uu^ pecanisiy compaBSstion OMtaot ba 
got for tbe iDvasioo ; • 

. (*) where the iiyunoUoa is necessary to prerent a maltipHdty of 

jadiciai proceedings. 

Sa^planatum . — ^For the puipose of this seetioD a tradamadc is 
property. 

(aJ) A l©t« c'^rtaia Und to B, 4n<i B contracts not to dig sand or gram] thorooat, 
A may sue lor an iniunction to rostmin B from digging in violation of his contract* 

A trustee tnreaiciis a broach of trust. Ilis t»o-trii»toc». if any, should, and 
the beneheial owners mav, sue for an injunction to nrevont the broach. 

(c.) The directors of a public couipiiny artt uoout to pay a dividend out of 
capitfd or borrowod money. Any of the simroholdors may sue for an injimoiton to 
restrain them. 

The directors of a fire and lifo'insurance company are Ihoui to engage In 
marine uisurances. Any of the shareholders nriay sue for an injunction to restrain 
them. 

(a) A, an eaeculor, through misconduct or iri«olvenc3\ *** bringing the proper^ of 
the deceased into danger. The Court may grant an injunction to restrain htm &om 
getting in the assets. 

(/.) A, a trustee for B, is abotit to make an imprudent sale of a small part of 
the trust- pro party. B may sue for «n injunction to restrain the sale, even though 
compensation in money would have afforded him ndeipintx^ wdief. 

A makes a seUlerncnt (not founded on marnage or other Taliiahlc ennstdera- 
tioo) of an estate on U and his children. A then contraclH to Mtdl the astata to C. 
B or any of his children may sue for an injunction to restrain tli<i sale. 

(A) In the course of AV employment as a vakil, certain papers bolongiiig to 
his client, B, come into his posHf'ssion. A threatens to make Ihose papers public, or 
to c«xnu»anieate their contents to a stranger. B may sue for an injunction to re- 
strain A from so doing* 

(•,) A is B’s medical adviser, lie demands money of B, which B declines to 
|>ay. A then threatens to make known the effect of B's coinmurifctations to him as 
patient* This is contrary to A*s duty, and B may sue for an injunction to restrain 
fiim from so doing. 

( i\) A, the owner of two awl joining houses, lets one to B, and afterwards lets 
the other to C. A and C begin to make such alierations in the house Jet to C a* 
will prevent the comfortable enjoyment of the house lei to B. B may sue for an 
injunction to restrain them from so doing. 

(k.) A lets certain arable lands to B for purpf>s<*« of husbandry, but without 
any express contract as to the niotle of cultivation. Contrary to the mode of 
cultivation customary in the district, B threatens to sow the lands with wood in- 
jurious thereto, and reiiuiring many years to eradicate. A may sue for an injuoo- 
tion to restrain B from sowing the lands in contravention of his ittipluHl eontract 
to use them in a huslsiDdUke manner. 

(/,) A, B, and C, are partners, the partnership being determinable at will. A 
tlireateos to do an act tending to the destruedion of the partnership- property. B and 
C may, without seeking a dissolution of the prt’lncrship, sue for an injunction to 
rcstmio A from doing the act. 

(m ) A, a Hindu widow in possession of her decea.^cd hushand's property, 
mita destruction of the projicrty without any cause snllieient to justify her in so 
doing. The lieir-expcctant may sue for an injunction to restrain her. 

(a.) A, B, and C, are membars of an undivided IJindti family. A cuts timber 
growing on family-property, and threatens to destroy part of the family-honsc, 
and to sell some of Um famuy-utensils, B and C may sue for an injunclton to 
matrain him. ^ 

(o.) A, the owner of certain bouses in Calcutta, becomes ioMolvent. B buys 
them from the official assignee, and enters into posM?*sion. A persists in ^apass- 
ing on mid tiamaging the houses, ami B is thereby compeUed, at c^jnsiderable 
expense, to employ men to protect the possession. B may sue for an injttimtioa 
lestraia further acts of trespass. 


11 . 
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tp.) TI»p SnlwWtant# of » »lll«jre clrfhi b right of way ovor A’b latid. ta a ani 
aininM iwvitbI of them, A obtains » declaratory decree that his land to anbjeet to a 
rtjsbt. Afterwards each of the other rillafiers sues A for obstructing hia alleg 
ed ritflit of wiiy ovt*r iha land. A may sue for nn injunction to reatfain them. 

(a ) A. in an adiiiiniatration-Huit to which a creditor^ B, is not a party, obtains 
dccii*** for the administration of (Vs asaet*. B Proceeds a^inst CTs estate for hit 
debt. A may sue for an injunction to restrain B, 

(r,^ A and H an» in |)osseH«ion of contigiimis lands and of the mines undomeat 
them. A works his mme so as t<» extend under BV mine, and threatens to remov 
certain pillars which help to support B’s mine. B may su© for an injunction to re 
strain l»ini froni so doing. 

(« ) A rings hells or makes some other unnecessary noise so near a house as f 
Interiere iiiuti ritdly and unreuHonahly with the physical comfort of the occupier, B 
B may aue for an injunction restraining A from making the noise. 

(I.) A pollutes the air with smoke so as to iutcrfer<‘ materially wiili the physica 
comfort of H and i\ wlio carr^- on husincHs in a iieighhounng house. B and C ma^ 
sue for an injunction to restiuin the pollution. 

(w.) A infriugi's B’s patent, if the Court is satisfied that the patent is valid 
and hris heim infringed, B may obtain an iiijiinetion to restrain the infringeiiient. 

(r.) A pirates IVs copj Tight. B iiiuy ohUiin an injunction torcsti'ain the piracy 
tttklesH the work of whieh lopj right is claimed is libellous or obscene. 

(le.^ A iniproj»erly uses the trademark of B. B may obtain an injunction tc 
restiain the user, provuhd llml B’s use of the trademark is honest. 

trv.) A, tt tf^ulesnmu, ludds out B its his fiartner against the wish and without the 
authority of B B may sue for an injunction to restrain A from so dmng. 

(y.) A, a very einiiuuit man, writis letters on family-topics to B. After the 
death of A and B, V. who is B’s residuary l♦‘gatee, proposes to make money by pub- 
Itahing AV h*tt 4 'rs P, wlic» is AV exei'utoi, has a pro^ierty in the letters, and ma^ 
sue for an injunetifTti to restrain <* frf>ui ptthlthUing them. 

(« » A carries on a iimtiufa<*t<»ry, and B i« his Hssistant. In the course of lua 
bualmas, A impaits to B a se<ret pris ess of \alne. B aftei wards denifinds mone^ 
of A, ilmatcning, m vtxM^ of fusah to diselone the pnwes'i to C, a rival -manafac^ 
twrer. A tmy sue for sti mjiifation to restrain B from dimdoaiiig the process. 


M. Whet), to prevent tlio btoacli of an obligation, it is iiccessarj 

« . . . <‘omj*ol the (lerformance of certain acta which 

^ *^**** Court m capable of enforcing, the Ckwir 

ma^, ill iU discretion, gnuit »ti injunetion to prevent the breach com- 
ptaiaeil of, and also to cofn|Hd |>erfi»rmauce of the leipnaite acta. 




(a.) A, by new buildnigH, idwitni. u lights to tbs aecesH and us© of which B hm 
•i*i|iiirial a right uw«h r the liuhrifi KouUaiiun Act, IVrt IV B may obtain an inbinc- 
thm m»t only to nstfum A *0.10 gumg on with ih^ huildmgs. but also U> null down 
m» much of iluun st obstriKt* B s ligiUiN. * 

(fc j A biuU. • hou«. witli . iH-.j.H tuiK «v. r nv B m«y .ue for ui 

InjuatHtiiio to pull dt>wn imi much of iht ea\e* ss lu) project. 

(c.) In Uw cam' put as dlu^tnUiMti « to se< turn .M, the Omn riia> aliio order al 
wriilaii iMUtiinunicatioos made h> B as pstivni U> A, as mcdu^l ailx iscr to K© da. 
«tniy%nl. * 

(d.> In th© case put as dhisirwiitrn y to section M, the Court may also ordw A» 
leUara to he dfistreyed. ^ 

<.^A to l^bltol. .Uti iwol. c«n« romK « «bicb .rooM b^pqntolwUc 

aader Olia|*lcr XXI, of the liiilian iVim! (%x!r Tltc Court may grant an iinmicti^ 
In mtiaiu the puhlnaition, even titough it ii»ay 1 *^ shown not to lu' injitrious to ^ 


gr > A, bt^ng B « medical mU tscr, Uirwat^ns to publish IPs written (^mntiiunica 
Unfm arith hun sHewiiig tlial 0 has led an immoral Uie. B may obtain an In^nctirMi 
In ttMKtrmn the publkation. * j on 

1^1 In the muMNi pnt a« illnstiations v and w to nsclloti M, and as illustialjotia 
«n4/to Ibis section, lbs Omirt may also order the co|ma prodocod by pfracy aia 
Ibe ItadenMurkm, ststsiiMinta, and cofumnokmlions, therein rewpectivaly t 

b« fItiMi up or dinlioytd. * 
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( 0 ,) to stay a judicta! procooiliog pondiiiig ai tlis iiistUutioa of IImi 
soii in wbicii tbe injuoctioQ is soagtit, unless sucii restraint is neceasarf 
to prevent a tuiiltiplicity of proceedings ; 

(fr) to stay proceedings iu a Court not tp f^af ptom 

wbicb tbe iujuuctiou is sought ; 

(c) to restraia persoas from applying to any legislative body ; 

{d) to interfere with the public duties of any department m tha 
Qovernment of India or the Local Goverpmeut, or with tijie |^y6re|gn 
acts of a Foretgn Government ; 

(s) to stay proceedings in any criminal matter; 
if)^ prevent the breach of a contract the performanee of whtdt 
would not be specifically enforced ; 

(g) to prevent, on the ground of nuisance, an act of which it is not 
reasonably clear that it will be a nuisance; 

(A) to prevent a continuing broach iu which the applicant has 
acquiesced ; 

(i) when equally efficacious relief can certainly be obtained by any 
other iiHual tnwle of proceeding, except in ca«o of breach of trust ; 

when the conduct of the applicant or his agents has been a4cb 
as to diseiititle him to the aHHiMtance of the Court ; 

(1) where the applicant has no personal interest in the matter* 

llluitrationg. 

(a.) A t%n injunction to roHlmin hi« partner, P, from rtwiving th»* partner* 
•bip>debta and effetda. U up|K»arM Uml A !m»I iiiipr<»iKjdy poamonacd linniiolf of tbs 
booktt of the tirm, and roftiocd B accimH to them. Tiio Court will refuse the injunc* 
tion. 

(^.) A manufacUp’ea ami aeliH criiribloH, dfaip^rmtinji? Dicuri i\h rdiitnhago 

cructblcK,’* though, in fatst. they has^e nevt^r |Mit4U)t4>d. IS piralea tiis dnaigna< 
tion, A cannot obtain tin iiijiinction to roHtriiiri the pinuy. 

(c.) A aells an article called ** Mexican Ihdin,’’ Ktatin^ that it in cottifioiioded of 
diyers rare ewiciiCCM, and hu« aoveitugn niedit inal qualilic**, B Coirmn’ncea to acsll a 
atmilar article, to which he give« a imrne and deacription auoh aa to loiid pedpio tinta 
the belief that they are buying BV Mexican Hahn. A ain^n B for an itnunettou to 
reatraiu the aalo. H mhovra that A'h Mexican Balm coriHtaU of nothing but acentml 
boga* lard. A'a uae of hia deacripiiou ia not an lioueat one, and he cannot obtain an 
ujttDCtion. 

57. Notwithstanding section 50, clause /, where a contract com- 
Injanistiona to perform prises an affirmative agreement to do a certain 
segstiTe agreement. act, coupled with a negative agreement, express^ 

or implied, not to do a certain act, the circumstance that the Court is 
unable to compel specific performance of the affirmative agreement 
shall not preclude it from granting an injunction to perforin the nega« 
tive agreement ; provided that the applicant has not failed to perform 
the contract so ^r as it is binding on him. 

lUwUriUifmB, 

(a.) A contmets to «oH to B for R«. 1,000 tho giwMl-will of a certain bnirinsss 
aacotkiiected with busiiioiwi>premit>eii. and further aareea not to car^ on that bulansiis 
in Ooicotta B pays A the Us. 1,(KI0, but A carnes on the business in Oatentts. 
Tbs Court cannot compel A to send his customers to B, tmt B may obtsin sa injoQO* 
tion restrainiiig A from carrying on the biuuncss in Oakutta. 



m 


SPECIFIC &ltl V. 


(h,) k oonirtoU to iell to B the good-will of o busineet. A tb en eete up a 
bturioMMi dote by B*f §hop« and itolioite hb old omtoiiidra to deal with hiiu. Tbia is 
oofttmry to hit implied oontrae^ and B may obtain an lajnnotton to rMiraiii A from 
•oUetting the ctistomers, and from doing any act whereby their good* will may be with- 
drawn from B. 

(e.) A oontraete with B to sing for twelre months at B’t theatre* and not to sing in 
pnblio elsewhere. B cannot obtain speciho performance of the contract to sing, but he te 
entitled to an injimctioa restraining A from singing at any other place of pnhlio 
•ntevtainmeot 

(d.) B eontracb with A that he will serTe him faithfully for twelve months as a 
eWk*^ A is not entitled to a decree for specific performance of this contract. Bat he 
is enlHUd to an injnnotion restraining B fmm serring a rival-house as clerk. 

{ 0 .) A contracts with B that, in cbtisideration of ils. 1,000 to be paid to him by B 
on a day fiaed, he will not set np a certain buaiuesa within a speoined distance. B 
fasls to pay the money. A cannot he restrained from carrying on the business within 
the ipeomed distance. 


SCHEDULE — («eo aeetion iS), 

Acre OF THK OoVERNOR-QENSRilL W COUMCO. 


Kumher and year. 

Subjeitt. 

Extent of repeal. 

Tin. of ll»9 

Civil rrocedure 

Sections 16 and 192. 

XIV. of IWtt 

lamiiaiion ,,, 

Section 16. 

XXllI. of 1801 

Civil Procednro ... 

Section 86. 

IX. of 1672 1 

lO^ntjmct ... ...| 

In secitOD S16, the se- 
cond claoee of ex- 
ception 1. 
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THE INDIAN REGISTRATION ACT. 

NO. III. OF 1877. 

Bscuved tub O.'Q’b Assbnt on thb 14th Fbbbuabt 1877. 

An Act for the Reffiatration of Dooumenta. 

Whcbeas it is expedieat to ameod the law relating to the regia* 
rramliln traiioti of docuineuu ; It ia hereby enacted aa 

follows ; — 


PART I. — Pbkluiinabt. 


Ooauneaoofntt&t. 


B«p6iU of onaotmento. 


Bk^ tai. This Act may be called '* The Indian 

8«i»rt.t.o. RegUtraiion Act. 1»77.” 

It extends to the whole of British India, except such districts or 
aiunt. tracts of country as the Local Government may, 

from time to time, with the previous sanction 
of the Qovernor-Qeneral in Council, exclude from its operation. 

And it shall come into force on the first 
day of April 1877. 

BetMMU of imwtiiieiiu. 2. Oil and from that day Act No. VIII. of 

1871 shall be repealed. 

But all appoiotmeDta, uotiticatioiis. rules, and orders made, aud all 
districts and sub-districts formed, aud all oiiicea establisiied, aud all 
tables of fees prepared, under such Act or auy of the euactiuents there- 
by repealed, shall be deemed to have beeu respectively ptade, formed, 
established, and prepared under this Act, except iu so far sa such rules 
and orders may be iucousisteut herewith. 

References made iu Acts passed before the first day of April 1877 
to the said Act, or to any euactuient thereby repealed, shall be read as 
if made to the oorrespondiog section of this Act. 

finifrrprfttstitr n i titinwt I® unless there be something 

repugnant in the subject or context— 

** lease"* includes a counterpart, kabhliyat, an undertaking to cul* 
tivate or occupy, and an agreement to lease : 

** Signature” and " signed” include and apply to the affixing of a 
mark: 


InterpreUtioii'elaiiMi, 


** Immoveable property” includes land, buildings, hereditary allows 
ancss, rights to ways, lights, ferries, fisheries, or auy other benefit to 
arise out of land, and things attached to the earth or permanently 
fimtened to anything which is attached to the earth, but not standing 
limber, meowing crops, nor grass : 

** Moveable property '’Includes standing timber, growing crom, mad 
ffnm, fruit upon and juice in trees, aud property of every other aescrip- 
tion, mroepi tmtnoveimie property : 

Book” ioelodes a f^rtioo of a book, aud also any tiuiober of sbeels 
4»iiiieoted togetber with a view of fionning a book or j^riiotiof a book ; 
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« Bodortement’* and ** endoraed ** include aud apply to an entry in 
writing by a registering officer on a rider or ooyering sUp to iiny docu* 
went tendered regietratioB under this Act: 

** Minor'' means a person who, according to the personal law to 
which he is subject, baa not attained majority : 

** l^presentative" includes the guardian of a. minor and the corn* 
mittee or other legid curator of a lunatic or idiot ; 

^ Addition ” means the place of residence, and the profession, trade, 
nmk, and title (if any) of a Mrson described, and in the case of a 
natise, his caste (if any) and his father’s name, or, where be is usually 
described as the son of hU mother, then his mother's name : 

** District Ck>art " includes the High Court in its ordinary original 
civil juiisdiction ; and 

** District" and '^sub-district" respectively mean a district and 
sub-district formed under this Act. 


PART 11. — Or TUB RBQisTESTiosr -E stablishment. 

A The Local Qovemment shall appoint ati officer to be the Inspec- 
l«WMSor»u«MMral of Uff- tor-Oeueral of Registration for the territories 
fiftemUoo. subject to such Govern nient, 

or may, iostesd of making such appointment, direct that all or any 
of the powers and duties hereinafter conferred and imposed upon the 
IfinipoGior-Qeneral shall be exercised and performed by such officer or 
officers, aud within such local limits, as the Local Government from tune 
to time app<niiu in this behalf 

The Governor of Bombay in Council may also, with the previous 
graftab las|MMUMr-0«a«r»I Consent of the Govemor»Oeneral in Council 
of Sladh, ap^int an officer to be Branch Inspector-Ge-' 

norm of ^luih, who shall have ail the powers of an Inspector-General 
under this Act other than the power to frame rules iiereinafter conferred 

Any Inspector-General or the Branch Inspector-General of Sindh 
may hold simultaneously any other officer under Government. 

5 . For the purposes of this Act, tlie Local Government shall form 
Pistrtots and wib^li*. districts and sub-districts, and shall prescribe, 

^ ^ V ^ gitw, the limits of 

•uch distmis and aulMiisMicts. 

<^tricUand sub-distciota formed under this seetiou, together 
^ limits thereof, aiul eveiy aiteratimi of such iitutts ahall ha 

ftoUhsd la rite local offioted Gaaetta 

Every such alteration shall take effect on such day after the data 
m toe .aoiMicaiioii as is therein mentioited. 

A The iMal Govemment may appoicit such pevsoits whether 
Isglitiwa anS puWic oaicerB or not, as it thiohs niom to be 

^ ^ . registrar of the several districts, 40 ha 

^ragislrata of the several sulMlistricia, formed as afe^d, reapect- 

F, Tba Local Gcweraiiieat d aaldilidh iii every dtatyjo ^ offioo 
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tind may amal^imte witli my otRm of n regiitmr iiiy offieo 
of a aob-f^iatmr stibordmate to sooli registrar^ 

and may aothortse any ftub-registrar whose offioe baa beeii m 
atnafninated to exercisci and perform, in achiitton to his own poweiw 
and duties, all or any of the powers and duties of the registrar to whom 
he is subordinate ; 

Provided that no Snidi aiithorisaiion shall enable a aub<»vegistiat 
to bear an appeal against an order passed by himself under this Act. 

8. The Local Qovernment may also appoint officeni to be called 

tnupfseiors Of inspectors of registiution-ofBces, and may, from 

imiiKiCicM. time to time, prescribe the duties of such offioeiis 

Every such inspector shall be suborilinate to the Itisftector^Qeneral. 

9. Every militiry cantonment where there is a Caiitoomafit Magic* 
Miliury cunfHwionu m*y ‘™te may (if the Looal Ooven.mewt ao directa) 

be Mib^tMtriot* or be, for siic purposes of Uiis Act, a sub«distriot 

di«trtcu. or a district, ana such Magistrate shall be th# 

sub-registrar or the registrfr of such sub*district or district, as the case 
may Inn 

Whenever the Qovernor-Qeneral in Council declares any military 
caiitoiimeiit beyond the limits of British India to be a sub-district or a 
district for the ptirfKises of this Act, he shall also declare, in the case 
of a sub-district, what authorities shall be registrar of the dwiriot and 
Inspector-General, and, in tbo case of a district, what authority shall 
be Ittsp<*ctor'General with reference to such oaatoiiment and the sub- 
registrar or registrar thereof 

10. Whenever any registrar other than the registrar of a district, 
Abwooeofregittmrfrom iuclwdiiig a presidency- to wfi, IS absent other- 

biii difftfifS. or raoauoj in wise than on duty ill his district, or whon his 
kia oOico. office is temporarily vacant, 

any person whom the Inspector- General appoints in this behalf, 
or, in defantt of such appointment, the Judge of tlie Lutriet Court 
within the local iiiuita of whose juris<liction the registrar's office is 
situate, 

shall be the registrar during such absence, or until the Local Govertv- 
tnent fills up the vacancy. 

Whenever the registrar of a district, including a presidency -town, 
is absent otherwise than on duty in his district, or when bis office is 
temporarily vacant, 

any person whom the Inspector- General appoints in this behalf 
shall be the registrar during such absence, or until the Local Qovern- 
meot fills up the vacancy. 

11. Whenever any registrar is absent from bis office on duty in 
Absmee of rogiatmr cm his district, he may appoint any sub-registrar 

dety in bk disiriob. Or other person in his district to perform, dur- 

ing such absence, all the duties of a registrar, except those mentioisod 
in sections 08 and 78. 

13. Whenever any sub-registrar is absent, or when his office is 
Sbmwmciof •nb.mgistrar tempcTarily vacant, any jpersoo whom the regie- 
vateMw te Ids cdBos* trar of the district appoints in liiis behalf Snsll 
lie sUb-registrar during such absence, or until the Local Ooyemtneiit 
8Us up the vacancy. 
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18. All appointments made under section 10, section 11, or 8ec« 
««der 1*. «hall ^ reported to the Lwal Govern- 
tfon 10 , bore* ment by the lospector-Ueneral. Such report 
ported to Cknrminent. ghall be either special or general as the l^cal 

Govern ment directs. 

The Local Government may suspend, remove, or dismiss anj per« 
Saftfimion, remora), and SCO appointed under the provisions of this Act, 
dkamiavai of offioera. and appoint another person in his stead, 

14. Subject to the approval of the Governor-General in Council, 
Bemnneraiion and e«u. the Local Government may assign such salaries 
bilahmeoia of regiatering as such Government from time to time deems 
olBaara. ^ proper to the registering officers appointed 

under this Act, or provide for their remuneration by fees, or partly by 
fees and partly by salaries. , * 

The Local Govertnent may allow proper establishments for the 
several offices under this Act. 

18. The several registrars and sub-re^strars shall use a seal bear- 
Bnniii of regifftering o». ing the following inscription in English and in 

other language as the Local Government 
Uirecta The seal of the registrar (or of the sub- registrar) of 

16, The Local Government shall provide for the office of every 

B«irisi«r booliiL registering officer the books necessary for the 

purfHjses of this Act. 

The books so provided shsdi contain the forms from time to time 
Forms. prescribed by the Inspector-General with the 

^ \ 111 sanctum of the Local Government, and the 

pages of such b<K>ks shall be consecutively inunl>ered in print, and the 
mimiM >1 of pagtij, , 1 , ea<^h book shall be certified on the title-page by 
the by whom such books are issued. 

The Local Government shall supply the office of every registotr 
^ fire-t»roof box, and shall, in each district, 
th^ « * 1 • I ? provision for the safe custody of 

tHct ^ connected with the registration of documeute in suchdis- 


PART III.— Of EGOtSTRABLE Documbhts. 

IT. Th. i..« b«m.iiA<.r mentioii.d ah.ll be iwiatend 

!'r.K7. 

into fore® (that to w),~ ^ 

5a? *‘?^**”'*n‘* ®‘ g«ft of immoveable property • 

inatrameuto which purport oropMmto 

i ^ j’ ® intereet. whether vested or coatiDgeat. of the 
jjoo of ooeTruudred rupee. a«d upwards, to or in immoLwe iS! 
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(e) D0fi-ti»8tamentary insirumentB which acknowledge the receipt 
0r payment of any consideration on account of the creation, declare* 
Cion, assignment, limitation, or extinctiou of any such right, title, or 
interest: and 

(d) leases of immoveable property from year to year, or for any 
term exceeding one year, or reserving a yearly rent : 

Provided that the Local Ooveruiuent may, by order published iti 
the official Ooxelte, exempt from the operation of the former part of 
this section any leases executed in any dintiict, or part of a district, the 
terms granted by which do not exceed Hve years, and the annual rents 
reserv^ by which do not exceed lifty nipeeft. 
fiixoeptioti of Nothing in clauses h and c of this section 

applies to 

oomposttwn-dsoda ; any composition-deed ; 

(/) any instrument relating to shares in a joint-stock company, 
at»d of tran*fotti of Khar®* notwithstanding that the assets of such coin- 
and debeutttrea iu land consiHt ill whole or in part of immoveable 

oompaiiieB I « pro|>orty, or 

(g) any endorsement upon or transfer of any debenture issued by 
any such conifiany ; 

(/i) any document not itself creating, declaring, a^^signing, limiting, 
dooameata merely Croat- ««■ extinguishing any right, title, or interest of 
Ing nght to obtain oilier the valuc of otie hutiilred rupees and upwards 
dooumeots. to Of in immoveable pro|)erty, but mertdy 

creating a right to obtain another dociinient which will, when executed, 
create, declare, assign, limit, or extinguish any such right, title, or 
interest ; 

(t) decrees and orders of Cotirfs and awards ; 
ij) grants of imriioveable property by (Jovernment ; 

(k) instruments of partition made by revenue-officers; 

(f) certificates and instruments of col laterial security granted under 
the Laud Improvement Act, 1871. 

Authorities to adopt a son, executed after the first day of January, 
1872, and not conferred by a will, shall also be 
AtttlioritiM to adopt. registcretl. 

]>ooiiiiieiita of which iw- Any of the documents next herein* 

giatnfttkm ia optioaaL after mentioned may be registered under this 

Act (that is to say), — 

(<!} instruments (other than instrutneutB of gift and wills) which 
purport or operate to create, declare, assign, limit, or extinguish, whe* 
tber in present or in future, any right, title, or interest, whether vested 
or contingent, of a value less than one hundred rupees, to or in irrimove* 
able property ; 

(fr) instruments acknowledging the receipt or fmyment of any con- 
^deration on account of the creation, declaration, assignment, limitation, 
or eatinotioii of any such right, title, or interest ; 

(o) leases of immoveable property for any term not exceeding one 
year, and leases exempted under section 17 ; 

(d) iostromenls (other than wills) which purport or operate to 
orealo, declare, assign, limit, or extinguish any right, title, or interest id 
or in movosbie prt^erty ; 
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(«) wills; 

(/) all other documents not required by section 17 to be regie* 
tered. 

19. If any document duly presented for registration be in ,a 
X>oo«tineDU in Ungnago language wbicti the registering officer does not 

not undoratood hy rogiater- understand, and which is not commonly nsed 
iug offioer. the district, he shall refuse to register the 

document, unless it be accompanied by a true translation into a lan« 
guage commonly used in the district, and also by a true copy. 

20. The registering officer may, in his discretion, refuse to accept 
Doctiinontacoiitftiningin. registration any document in which any in- 

iorUneationa, blanks, era- terlineation, blank, erasure, or alteration ap* 
•ares, or alteration a. pears, unless the persons executing the docu« 

meat attest with their signatures or initials such interlineation, blank, 
erasure, or alteration. If he register such document, he shall, at the 
time of registering the same, make a note in the register of such inter* 
lineatiou, blank, erasure, or alteration. 

21. (a.) No non-testamentary document relating to immoveable 

property shall be accepted for registration un- 
Beaoription of parooli. contains a description of such property 

sufficient to identify the same. 

(h.) Houses in town shall be described as situate on the north or 
other side of tho street or road (mentioning it) to which they front, and 
by their existing and former occupancies, and by their numbers, if the 
houses in such stieot or road are numbered. Other houses and lands 
shall be described by their name, if any, and as being in the territorial 
division in which they are situate, and by their superBcial contents, the 
roads and other properties on which they abut, and their existing occu* 
pancies, and also, whenever it is practicable, by reference to a Govern- 
ment map or suivey, 

(c.) No non-testamontary document containing a map or plan of 
Doomitenti coaUiniug any property comprised therein shall be ac- 
maps or plans. cepted for registration unless it be accomfmnied 

by a true copy of the map or plan, or, in case such property is situate 
in several districts, by such number of true copies of the map or plan 
as are equal to tho number of such districts. 

22. Failure to comply with the provisions contained in section 21, 
Failfio to oonipij with clauso h, shall not disentitle a document to be 

mlos os to dcsnoriptiou of registered if tho description of the property to 
hQUMm and land. which it relates is sufficient to identify such 

property. 

PART IV. ^Of THK TaCB of PfiBSBNTATIOK. 

23. Subject to the provisions contained in sections 24, 25, and 26, 
Tima for pitMienttngdooa- no document other than a will shall be ao- 

*“•“**• cepted for registration unless presented for 

that purpose to the proper officer within four months from the date of 
its execution, 

or, in the case rf a copy of a decree or order, within four months 
from the da]f on which the decree or order was made, or, where it is 
appealable, withiu four months from the day on which itbeixHnes 
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Provided that, where there are several persoos executing a doou* 
meot at different times, such document may be presented for re^stra* 
tion and re-registration within four mouths from the date of each 
execution. 

24. If, owing to urgent necessity or unavoidable accident, any 
Prorision where delay iu docuineut executed, or copy of a decree or 

presentation is uaavoidablo. order made, in British India, is not presented 
for registration till after the expiration of the time hereinbefore pre- 
scribed in that behalf, the registrar, in cases where the delay iu presen- 
tation does not exceed four motiths, may direct that, on payment of a 
fine not exceeding ten times the amount of the proper registration-fee, 
such document shall be accepted for registration. 

Any application f«»r such direction may be lodged with a sub-regis- 
trar, who shall forthwith forward it to the registrar to whom be is 
subordinate. 

25. When a document purporting to have been executed by all 
Bootinieiits ezeonted oat or any of the parties out of British India is not 

of British India. presented fi>r registration till after the expira- 

tion of the time hereinbefore prescribed in that behalf, the registering 
officer, if satisfied, 

(а) that the instriimont was so executed, and 

(б) that it has been presented for registration within four months 
after its arrival in British India, 

may, on payment of the proper registration -fee, accept such docu- 
ment for registration. 

26. Whenever a registration-office is closed on the last day of any 
Provision where office is P‘^nod provided in this Act for the presentation 

dosed on last day of period of any doctiinent, such last day shall, for the 
for presentation. purposes of this Act, be deemed to be the day 

on which the office re-opens. 

Wills may be presented 27. A will may at any time be presented 

or deposited at any time. f^jj. registration or deposited in manner herein- 
after provided. 


PART V. — Op the Pla.cb of Reoistbation. 

28. Save as in this part otherwise provided, every document raen- 
Plaoe for roistering do- tioned in scction 17, clauses a, 6, c, and d, and 

emments relating to land. section 18, clauses a, 6, and c, shall be presented 
for registration in the office of a sub-registrar within whose sub-district 
the whole or some portion of the property to which such document 
relates is situate. 

29. Every document other than a document referred to in section 
Ww for regisieriBg 28, and a copy of a decree or order, may be* 

other document*. presented for registration either in the office of 

the sub-registrar in whose sub-district the document was executed, or 
iu the office of any other sub-registrar under the Local Qoverument at 
whidi all the persons executing and claiuiiug under the docament 
desire the same to be registered. 
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A copy of a decree or order may be presented for registratioii ia the 
office of the sub-regiatrar in whose sub-district the original decree or 
order was matle, or, where the decree or order does not affect imtnove- 
able property, in tlie office of any other sub-registrar under the Local 
Oovornment at which all tlic persona claiming under the decree or order, 
desire the copy to be registered. 

30 . (a.) Any registrar may, in his discretion, receive and register 

^ . any d<vciiment which might be registered by 

Begistmtiou bj regisirar. sub-registrar subordinate to him. 

(b.) The registrar of a district including a presidency-town and 
Eeglairatiott by regiatrur registrar of the Lahore district may receive 
at prvtidtmoy.towti and Irfi. and register any document referred to in sec- 
tion 28 without regard to the situation in any 
part of British India of the property to which the document relates. 

31 . la ordinary cases the registration or deposit of documents 
Bogistration or accept- Under this Act shall be made only at the office 

anw for ilcporfit at priratc of this officer aufhorized to accept the same for 
reiidenoo. registration or deposit. 

But such officer may, on special cause being shown, attend at the 
residence of any person desiring to present a document for registration 
or to deposit a will, and accept for legistration or deposit such document 
or will. 


PART VI.-— Of Phesentino Documents for Registration. 

32. Except in the case.s mentioned in section 31 and section 89, 
Pcrsctia to premmi. doou- every <iocumeiit to be registered under this Act, 
xnaniif for roguti-ation, whether such regi.strati(>n be compulsory or 
opiiontil, shall be prosenteiJ at the proper registration-office, 

by Some person executing or claiming under the same, or, in the 
case of a cony of a decree or order, claiming under the decree or order 
or by the representative or assign of such person, 
or by the agent of such person, representative, or assign, duly 
authoiized by power-of-uttornoy executed and authenticated in manner 
hereinafter mentioned. 

Power».of-«tt<fri]ey ivoog- S3. For the purposes of section 32, the 
niiabl6 for ptirpo«e* of ww- powers-of-attorney next hereinafter mentionec 
^ ^ shall alone be recognized (that is to say),— 

. principal at the time of executing the power-of- attorney 

te^des in any part of British India in which this Act is for the time 
mitig in force, a power-of-attorney executeni before and autbenticatec 
by the registrar or sub-registrar within whose district or sub-district the 
principal resides: 

^he principal at the time aforesaid resides in any otlier part 
of British Imlia, a power-of-attoruey executed before and autbenticatec 
by any Magistrate : 

(c) if the priacipat at tl>e time aforesaid does not reside so Briiist 
Indsa, a power-of-Rttoniey executed before and aiithenticii^ by a 
Notivry Public, or any Court, Judge, Magistrate, British Consul, or Vice- 
Consul, or representative of Her Majesty or of the Qovemment of Itidk 
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Pxovided that the following peraous almll not be required to attend 
Proriioasto persons in- regiatratioii-office or Court for the pur- 

firm or in jail, or exempt pose of executing any auch power-of*attoriiey 
from appearing itt Court. ^3 in tneiitioued iu clauaes a and 6 of thia seo- 
tiou : — 

persona who, by reason of bodily infirmity, are unable, without 
risk of serious inconvenience, so tt> attend ; 

persons who are iu jail under civil or criminal process ; and 
persons exempt by law from personal appearance in Ct>urt« 

In every such case the registrar or sub- registrar or Magistrate (as 
the case may be), if satisfied that the power-of- attorney has been volun- 
tarily executed by the person purporting to be the principal, may attest 
the same without requiring his personal attendance at the office or 
Court aforesaid. 

To obtain evidence as to the voluntary nature of the execution, 
the registrar or sub-registrar or Magistrate may either himself go to 
the house of the person purporting to be the principal, or to the jail 
in which he is confined, and examine him, or issue a cotnmissiou for 
his examination. 

Any power-of-attorney mentioned in this section may be proved 
by the pioduction of it without further proof, wiien it purports, on the 
lace of it, to have been executed before and authenticated by the per- 
son or Court hereinbefore mentioned in that behalf. 

34. Subject to the provisions contained in this part and in sec- 
In<|iiirj before registra* tioiis 41, 43, 45, bd, 75, 77, H 8 , and 80, no 
lion by regiaiQriug oSlcar. document shall 1)6 registered under this Act, 
unless the persons executing such document, or their representatives, 
assigns, or agents authorized as aforesaid, appear before the registering 
officer within the time allowed for presentation under sections 23, 24, 
25, and 26 : 

Provided that if, owing to urgent necessity or unavoidable accident, 
all such persons do not so appear, the registrar, in cases where the de- 
lay iu appearing does not exceed four months, muy direct that, on 
payment of a fine, not exceeding ten times the amount of the proper 
registration-fee, in addition to the fine, if any, payable under section 24, 
the document may be registered. 

Such appearance may be simultaneous or at different times. 

The registering officer shall thereupon — 

(a) enquire whether or not such document was executed by the 
persons by whom it purports to have been executed, 

( 5 ) satisfy himself as to the identity of tlie persons appearing 
before him, and alleging that they have executed the document, and 
(c) in the case of any person appearing as a representative, assign, 
or agent, satisfy himself of the right of such ()erson so to appear. 

Any application for a direction under the proviso in this section 
znaj be lodged with a sub- registrar, who shall forthwith forward it lo. 
the registrar to whom he is subordinate. 

Nothing in this section applies to copies of decrees or orders. 

85. If all the ^persons executing the document appear personally 
Troeedum <m adntssskm before the registering officer, and are j^rsorially, 
of asiMMiaoti. known to him, or if be be otherwise satiefi^i 
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that they are the person? they represent themselves to be, and if they 
ail admit the execution of the document ; 

or, in the case of any person appearing by a representative, assign, 
or agent, if such representative, assign, or agent admits the execution ; 

or. if the person executing the document is dead, and his represen- 
tative or assign appears before the registering officer, and admits the 
execution, 

the registering officer shall register the document as directed in 
sections 58 to 01, inclusive. 

The registering officer may, in order to satisfy himself that the 
Proottaiire on dnniftl of persons appearing before him are the persons 
©xooution, ao, they represent themselves to be, or for any 

other purpose cotitein plated by this Act, examine any one present in 
his office. If any of the persons by whom the document purports to be 
executed deny its execution, or 

if any such person appears to tlie registering officer* to be a minor 
an idiot, or a lunatic, or 

if any person by wliorn the document ptirports to be executed is 
dead, and his representative or rissigii denies its execution, 

the registering officer shall refuse to register the document as to 
tlio person so denying, appearing, or dead :f Provided that, where such 
officer is a registiar, he shall follow the procedure prescribed in Part 
XU. of this Act. 


PART Vll. — Op Enpokcing the Appearance of Executants 
AND Witnesses. 


36. If any person presenting any document for registration, or 
ProtHHjuro whoro a|ip«ar. claiming under any document which is capable 
anoM of oxiM'iituut or wU- of being 80 presented, desires the af^pearance 
xiouM m deiiinHt. person whose presence or testimony is 

noccssjiry for the registration of such document, the registering officer 
may, in his discretion, call upon such officer or Court as the Local 
Government from time to time directs in this behalf to issue a sum- 


mons requiring him to appear at the registration -office, either in person 
or by duly authorized agent, as in the summons may be mentioned, 
and at a time named therein. 


OfBoer or Court to iesuo 
aimI oauae sonrioo of eum- 
tnooft. 

PoriKms oxompt from ap- 
poarauoo at rogi«tratiou* 


37. The officer or Court, upon receipt of the peon’s fee payable 
ill such cases, shall issue the summons accord- 
ingly, and cause it to be served upon the per- 
son whose appearance is so required 

88. A person who, by reason of bodily 
infirmity, is unable, without risk or serious ia- 
conveiiieiice, to appear at the registration-office, 
a person in jail under civil or criminal process, 
and i^rsons exempt by law from personal appearance in Court, and 
who would, but for the provision next hereinafter contained, be required 
to appear in person at the registration-office, 
shall not be required so to appear. 


" • Tht© word*, ** to tho rogUtoring Rare been Added by Act XII. of 1S79^ •• 104* 

t The woid^, ** a© to tbe pemott so denying, Appearing, or dead," bare laews added 
by ibs BAtne Act and seettuo. 
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In every anch case, the registering officer shall either himsolf go to 
the house of such )>erson, or to the jail in which he is coutiued, and 
examine him, or issue a commission for his examination. 

39. The law in force for the time being as to summonses, commis- 
Law aa to aammonsea, sious, and compelling the atteridauee of wit- 
oommiaaiona, aud wttneaaoii. nesses, a»»d for their remuneration in suits 
before Civil Court:^, shall, save as aforesaid, a ml irmtatis mutandig, 
apply to any summons or commission issuod, and aiiy peison summoned 
to appear under the provisions of this Act. 


PART VIII. — Of Prescotino Wills and Authuhitiks 
TO Adopt. 

40. The testator, or after his death any person claiming as execu* 

Feno&a entifclad to pro- otherwise under a will, may presetit it 

sent willa and anthoritioa to any registrar or sub-registrar for registra* 
to adopt. J 

and the donor, or after his death the donee, of any authority to 
adopt or the adoptive sou, may present it to any registrar or sub-regis- 
trar for registration. 

41. A will or an authority to adopt, presented for registration by 
Eegiatration of wills and the testator or donor, may be registered in the 

authoriiiea to adopt. Same manner as any other document. 

A will or authority to adopt, presented for registration by any other 
person entitled to present it, shall be registered if the registering officer 
IS satisfied — 

(a) that the will or authority was executed by the testator or 
donor, as the case may be ; 

(b) that the testator or donor is dead ; and 

(o) that the person presenting the will or authority is, under sec- 
tion 40, entitled to present the same. 


PART IX. — Of the Deposit of Wills. 

42. Any testator may, either personally or by duly authorized 
Deposit of wilii. agent, deposit with any registrar his will in a 

sealed cover, superscribed with the name of the 
testator and that of his agent (if any) and with a statement of the 
nature of the document. 

43« On receiving such cover, the registrar, if satisfied that the 
Prooedme on deposit of person presenting the same for deposit is the 
wOls. testator or his agent, shall transcribe in bis 

Register-book No. 5 the superscription aforesaid, and shall note in the^ 
same book and on the said cover the yeitr^ month, day, and hour of such 
presentation and receipt, and the names of any persons who may testify 
to the identity pf the testator or his agent, and any legible inscription 
which may be on tlje seal of the cover. 

The registrar sfadl then place and retain the sealed cover in his 

&ie-proof box« 
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44. If the te*tafor who has deposited snob cover wishes to with- 
Withd«w«l of iMlnd draw it, he may apply either personally or by 

cover depoaited under eeo- duij authorized agent to the registrar who 
iinu 42. holds it ill deposit, and such registrar, if satis* 

Hed that the applicant is actually the testator or his agent, shall deliver 
the cover accordingly. 

45 . If on the death of a testator who has deposited a sealed cover 
ProceAdinga on death of under section 42, application be made to the 

depofiitor. registrar who holds it in deposit to open th^ 

same, and if the registrar is satisfied that the testator is dead, he shall, 
in the applicant's presence, open the cover, and, at the applicant's ex- 
pense, cause the contents thereof to be c<»|)ied into his Book 'So. 3. 
Eo*depo«it. When such copy has been made, the regis- 

trar shall re-deposit the original will. 

46. Nothing hereinbefore coiitnined shall affect the provisions of 
Saving of Act X. of 1865, the Indian Succession Act, section 259, or the 

tootion 259. power of any Court by order to compel the pro- 

duction of any will. But wlienever any such order is made, the regis- 
tiar shall, unless the will has been already copied under section 45, open 
the cover, and cause the will to be copied into his Book No. 3, and 
make a note on such copy that the original baa been removed into Court 
in pursuance of the order aforesaul. 


PART X.— Of the Effects or Registhation and 
Non-kkoistratiun. 

47. A registered document shall operate from Hie time from which 
Time from which rogi*. it would h&ve commenced to operate if no re- 

twvd ducumont oporotoii. gistration thereof had been required or made, 
and not from the time of its registration. 

48. All non-testamentary documents duly registered under this 

Act, and relating to any property, whether 
luting to property wh«n to moveable Of immoveable, shall take effect 
tuko offeot ngaiust oral against any oral agreement or declaration re- 
•gniuinvuta. ^ lating to such property, unless where the agree- 

ment or decla/atlou has been accompauied or followed by delivery of 
poaaeasion. 

Bffoetof n^-r«gi«tr»tiou 49 No document required by section 17 
to be registered 

shall affect any immoveable property comprised therein, 

or confer any p<iwer to adopt, 

Of be received as evidence of any transaction affecting sneh pro** 
perty or conferring such power, * 

unless st baa been registered in aecordasice wiih the provisions of 
this Act 

50. Every document of the kinds mentioned in clauses a, 6, c, and 
Bagittersa do<» ia is ii ife> 4 section 17, and clauses a and b of aection 
^ ’to *»han, if duly registered, take effect, as te- 
gards the property comprised therein, Bgainet 
wed doooniwito every ttnregisterw document retating to iSh 
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iame praperty, and not being a deecee or order, whether etioh nnregie- 
::ered document be of the eame nature as the registered document or 
not 

Nothing in the former part of this section applies to leases exempt* 
ed under the proviso in section 17, or to the documents mentioned in 
clauses e, ft K and I of the siime section. 

ExpUmation . — In cases where Act No. XVI. of 1864 or Act No. 
XX. of 1866 was in force in the place and at the time in and at which 
such unregistered document was executed, unregistered^* means not 
registered according to such Act, and where the document is executed 
after the 6rst day of July 1871, not registered under Act No. VIII. of 
1871 or this Act. 


PART XL— Of the Duties and Powers of REOiSTERma 

Officers. 

(d). As to the Regiater-booha and Indexes, 


RogUier- books to be kepi 
ia the aeveral offioea. 


51. The following books shall be kept in 
the several offices hereinafter named (that is 
to say) — 

In all registration-offices — 

Book 1, Register of uon-testameutary documents relating 
to immoveable property 

Book 2, ’‘Record of reasons for refusal to register;'* 

Book 3, ” Register of wills and authorities to adopt ;** and 

Book 4, “ Miscellaneous register.” 

In the offices of registrars — 

Book 5, “ Register of deposits of wills.** 

In Book 1 shall be entered or Hied all documents or memoranda 
registered under sections 17, 18, aud 89,* which relate to immoveable 
property, and are not wills. 

In Book 4 shall be entered all documents registered under clauses 
d and / of section 18, which do not relate to iiumoveablo property. 

Nothing in the former part of tliis section shall be deemed to 
require more than one set of books where the office of the registrar has 
been amalgamated with the office of a sub- registrar. 

62. The day, hour, and place of presentation, and the signature 
Efidorsements on doon- of every person presenting a document for re- 
mento presented. gistratioo, shall be ervdorsed on every such 

document at the time of presenting it : a receipt for such document 
BMeipt of doonment. giveu by the registering oflBcer to the 

person presenting the same ; and, subject to 
the provisions contained in section 62, every document admitted to 
Boenmsnti admitted to re||$8tratfon shall, without unnecessary delay, 
rai^traUon to be oo|iied. be copied in the book appropriated therefor 
according to the oider of its admissionf 

And all auch books shall be authenticated at such intervals and in 
anch manner as is fibm time to time prescribed by the Inspector* 
G^netal* 

— — — — — 

e yhe Xgtam SS Save beea sabetitated for S7 by Aot XU. of 1870, e* 108. ^ 

M. 61^ 
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io each book ^all b^ nutnbeired^in a copsecutivf 
series, whipb abalj commence and t^rmiBato 

L'j'yJ ^ ir‘ : I * ' ' . . ' 


flS, AU entries 
wn%n^ to be nombewd Series, wi^ipb, anau commence apq 
ooumumtiroir. With the year, a fresh aenea being comoietiora 

at the beginning of^ each year, 

54. la every office in which any of the books hereinbefore raen- 
Onxreot indexes and en- tioaed are kept, there shall be prepared current 

iriss iheroin, > indexes of the contents of such books; and 

^very entry in such indexes shall be mnde, so far as practicable, iinme* 
distely after the registering officer has copied, or filed a memorandum 
of, the document to which it relates. 

55. Four such indexes shall be made in all registration^offices 
Indexes to bo made by and shall be nanted, resp€?ctively. Index No. I.,^ 

regiaMeg offioora. Index No. IJ., Index No. JU.. and Index No. IV. 

I^dex No. I. shall contain the tiaines and additions of all persons 
execn ting and of all persons claiming under every document entered or 
memorandum filed in Book No. 1. 

•1 ®ball contain such particulars mentioned in section 

Ml rotating to every such document and memorandum os the Inspector- 
Uenerai from time to time directs in that behalf. 

Index No. III. shall contain the names and additions of all persona 
executing every will and authority entered in Bot»k No. 3, and of the 
r . persons respectively appointed thereunder, and, after the 
testator or the donor (but not before), the names and addi- 
tions of ail person.^ claiming under the same. 

contain the names and additions of all fiersons 
B^k N<f 4**^ ^ persons claiming under every document entered in 

Indexes Nos. I., IL, III., and ’tV., shall contain such other pprti- 
Hxtni psrtionixni in in< culars, and shall be prepared in such form, as 
^ , . ^be Inspector-General from time to time direct^ 

op. Every sub-registrar shall send to the registrar to whom be is 
Copy of ontriet in Index. Subordinate, at such intervals as the Inspector- 
^u^ral from time to time directs, a copy of 
all entries made by such sub- registrar, duing 
the ln.st of such intervals, io Indexes Nos. 1., 
II., and III. 

Every registrar receiving such copy shall 
-- file it ill his office. 

07, bobject to the previous payment of the fees payable in that 
Ecf^xteHiig ofilo«w to behalf, the Books Nos. 1 dnd 2, and the indexes 
SSSIl ^rtain relntiiig to Book No. 1, shall be at all times 

fr" ^ Pe^«>n applying to 

aiM. mnpect the Mcoe ; aud, sub)ectto the provieions 

khttll ka ... .11 section 62, oopiei of entries in sucb booln 

8*^. to peniona applying for sucb oopies. 

»«.! ; .9**? ^ *"? «nie ptofitfoos, copies of eatnea in Book No. S., 
*^£[**“*** wlaung thweto, ehail be given to the persons execni- 
fflpcnmente to which^euofa entries relate, » to their agent% and - 
e*®«atont8 (bat not before), to any person 


es Wo«i 7., If, and 111. to 
*• *onl by fiib*«ieg)«trar to 


Baob copy to b« filed by 
vtisiiwr. 
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Subject to tbe same proriaious, copies of entries in Book No. 4V 
knd ill the index relating thereto, shall be given to any person exObiit* 
ing or olkiming under the documents to whidi such entries .lespectively 
or to his agent or representative. The requisite search under 
this section for entries in Books Nos. 3 and 4 shall be made only b|^ 
tbe rostering officer. 

All copies given under this seetion sfiall be signed and sealed by 
the registering officer, and shall be admissible for the purposb of proving 
the contents of the original documents. 

(J5.) A 8 to the Procedure on admitting to Registration. 

68. On every document admitted to registration, other tkan a 

PartJottlantobeendoreod ^ decree or order, or a copy of a certi- 

on dooumenu admitted to dcate under the Land Improvement Apt, 1S71| 
reeri«trabioQ. Sent by the Collector to be registered* 

shall be endorsed from time to time the following particulars (that is 
to say),— 

(a) the signature aUd addition of every person admitting the Cf^cu* 
tion of the document ; and, if such execution has been admitted by 
the representative, assign, or agent of any person, the signature and aa* 
ditiou of such repieseutative, asnigu, or agent ; 

(b) the signature and addition of every person examined in refer- 
ence to such document under any of the provisions of this Act; and 

(c) any payment of money or delivery of goods made in. the 
presence oi tne registering officer in reference to the execution of the 
document, and any admission of receipt of consideration in wiioLe or in 
part, made in his presence, in reference to such execution. 

If any person admitting the execution of a document refuses to 
endorse the same, the registering officer shall nevertheless register i t, 
but shall, at tbe same time, endorse a note of such refusal. 

69. The registering officer shall affix the date and his signature* 
eiid(»»emeDts to be ^ endorsements made under sections 52; 

dated and signed by regie- and 58, relating to tbe same document, and 
ieriog offioer. made in his presence on the same day. 

60. After such of the provisions of sections 34, 35, 58» and 59 as 
6ertia«^ .hawing that fPpI^ document Pje«ei.ted for registrar 

docaojient has been register- ^^00 have been complied With, the registering 
ed, and number page of officer shall endorse thereou a certificate cori- 
booi^n wiiioh it has been tainiiig the Word " registered,’* together with 
^ * tbe number and page of the book in which the 

document has been copied. 

Such certificate shall be signed, sealed, and dated by the register*' 
ing offioer, and shall then be admissible for the purpose of proving that^ 
the document has been duly registered in manner provided by^this Act^ 
and that the facts mentioned in tbe endorsements referred to in section 
59 have ocefirred as therein mentioned. 

6L The endorsements and certificate referred to and j^eptioniS^ i|^ 
^Badamammta and oerti- sections 59 and 00 shall thereupon be 
iloaiatbbaaopiad. into the margin of the regis^r-l^k. 

o5py of the map or pAan (if any) mentSon^ in se^ion ix soau luea 
in Bodk No. 1« 
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The registration of the document ehall thereupon be deemed 
Pocwmmt to be retoraed. complete, and the document shall then be 
returned to the person who presented tite same 
for registration, or to such other person (if any) as be has nominated in 
writing in that behalf on the receipt mentioned in section 52. 

68. When a document is presented for registration under section 
Prooedore on presenting translation shall be transcribed in the 

doonment in inn^age nn- register of documents of the nature of the 
known to registering officer, original, and, together with the copy referred 
to in section 19, shall be filed in the registration-office. 

The endorsementa and certificate respectively mentioned in sections 
59 and 60 shall be made on the original, and for the purpose of making 
the copies and memoranda rc^qnired by sections 57, 64, 65, and 66, the 
translation shall be treated as if it were the original. 

63. Every registering officer may, at his discretion, administer an 
Power to administer oaths, oath to any pet SOU examined by him under 

the provisions of this Act. 

He may also, at his discretion, record a note of the substance of the 
Beoord of sabstai^oo of Statement made by each such person, and such 
atatements. Statement shall be read over, or (if made in a 

language with which such person is not acquainted) interpreted to him 
in a language with which lie is'acquaiuted, and, if he admits the cor* 
"eotneas of such note, it slmll bo signed by the registering officer. 

Every such note so signed shall be admissible for the purpose 
proving that the statements therein recorded where made by the 
persons and under the circumstances therein stated. 

(0.) Special Duties of 8ub-Begi$trar. 

64. Every sub-registrar, on registering a non-testamentary docii- 
Prooodarooo rogistration ftjent relating to immoveable property not 

of doomneot relating ;to land wholly situate in his owi) sub-district, shall 
*®^®*** wttb-doi- a memorandum thereof and of the en- 

” dorsement and certificate (if any) thereon, and 

end the same to every other sub-registrar subordinate to the same 
egistrar as himself in whose sub-district any part of such property is 
situate, and such sub-registrar shall file the memorandum in his Book 
Na 1. 

65. Every sub-registrar, on registering a non-testamentary docu- 
Prooadare where doou* meiit relating to immoveable property situate 

menireleteiiio leiideitiiiite in more districts than one, shall also forward a 
ia eeveral dieferieU. copy thereof and of the endorsement and certi* 

Icate (if att^) thereon, ti^gether with a copy of the map or plan (if any) 
nentioued in section 21, to the registrar of every district in which any 
lart of such ipro^ity is situate other than the distiict in wiiioh his 
^wn sub-distnet is situate. 

The registrar, on receiving the same, shall file in his Book No. 1 
the copy of the document and the copy of the map or plan (if any), 
and shaU forward a memorandum of the document to each of the sub- 
mp^rars sttl^rdinate to him within whose sub-district any part of such 
pl^rty is situate ; and every sohKregistrar reoeiring such memonm^ 
dum shall file it in his Book No. 1. 
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(D.) Special Dutm cf Megietrar^ 

66. Oa registering any noii-testamentary document relating to im« 
Prooedare on regiitering moireable property, the registrar shall forward a 

dooamaatareiati^to land, memorandum of such document to each 8ub« 
registrar subordinate to himself in whose sub*district any part ojf the 
property is situate. 

He shall also forward a copy of such document, together with a 
copy of the map or plan (if any) mentiotied in section 21, to every other 
registrar in whose district any part of sucli property is situate. 

Such registrar, on receiving any such copy, shall file it in his Book 
No. 1, and shall also send a memorandum of the copy to each of the 
sub-registrars subordinate to him within whose sub-district any part of 
the property is situate. 

Eveiy sub-registrar receiving any memorandum under this section 
shall file it in his Book No. 1. 

67. On any docuraent being registered under section SO, clause 6, 
Prooedare on registration a Copy of siich document and of the endorse- 

nnder seotiou 30, clause b. ments arid certificate thereon shall be forwarded 
to every registrar within whose district any part of the property to 
which the instrument relates is situate, and the registrar receiving such 
copy shall follow the procedure prescribed for him in the first clause of 
section 66. 


(E.) Of the Controlling Powers of Regiatmre and 
InBpectoTa-QeneraL 

68. Every suh-registrar shall perform the duties of his office under 
Begistrar to saporintend the superintendence and control of the regis* 

and control sub-reguitrars. trar in whose district the office of such sub- 
registrar is situate. 

Every registrar shall have authority to issue (whether on complaint 
or otherwise) any order consistent with this Act which he considers 
necessary in respect of any act or omission of any sub-registrar subordi- 
latetohim, or in respect of the rectification of any error regarding 
be book or the office in which any document shall have been registered. 

69. The Itiapector-Qeaeral shall exercise a general superinteDdence 

Inapeotor-Gonorai to ra- registration -offices in the territories 

Miintend ragiotmtioa-offi. under the Lo^ Government, and shall have 
power from time to time to make rules oousis- 
His power to inske rales, ^ent with this Act- 

providing for the safe cu.stody of books, papers, and documents, atid 
also for the destruction of such books, papers, and documents as need 
no longer be kept ; 

declaring what languages shall be deemed to be commonly used in 
aadh district ; 

declaring what territorial division shall be recognised noder sec- 
tion SI ; 

regulating the amount of fines imposed under sections 24 and 34« 
^ei^ecttvely I . . 
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regalating the eteidse of th« dWci^ttn ^eposfed in the registering 

officer DT eectiofi 68; , - . * 

regulating the form in wBibh registeniig officers are to make 

eiemamnda of documents; * * • a. 

regulating the authenticatioxf by i^gistrars end sub-registrars of 
the bo(ms kept in their respective offices undbr sectton 51 ; 

declaring the particulars to be contaioed in Indexes Nos. 1., II., III^ 
iknd IV., tespectively ; 

declaring the holidays that shall be observed in the registration* 


and, generally, regulating the proceedings of the registmirs and 
ub^registrara 

The rules so made shall be submitted to the Local Oovemment for 
pprovai, and, after they have been approved, they shall be publisheci 
It the official Gaasoite, and shall tbeu have the same force as if they 
rare inserted in this Act. 


70, The Inspector* General may also, in the exercise of his discre* 

HJ. power to remit flue.. P",^ the difference 

be L ween any nne levied under sectton 24 of 
ectiou 84, aud the amount of the proper registration-foe. 


PART Xll. — Or Rkfusal to ReoiSTeK. 

BeMOM for refiatal to 71. Every sub-rogistrar refusing to regia* 
mgi»ti 0 r to be Hioordod. ter a docuuient, 

except oil the ground that the property to which it relates is not 
ituate within his sub-distiict, 

shall make an order of refusal, and record his reasons for such order 
in his Book No. 2, and endorse the words " registration refused’* on the 
dociiixient ; and, on application made by any person executing or claim* 
ing under the document, shall, without payment aud unnecessary delay,, 
jive him a copy of the reasons so recorded. 

No registering officer shall accept for registration a doenmont so; 
)ndof8e<1, uiifess and until, udder the provisidns hereinafter conUined,. 
Jie document is directed to be registered. 

72. Except where the refusal is made on the ground of denial of 
exeentiOn, Uhl appeal shmli lie against an order 
of a'aub-rej^stfar refusing to admit a docameOt 
to rej^raSon Cwhether the registration of sucif 
document is comptilaory or o|>tionat) to the 
regtstfat to whom such sob- registrar is subor* 
iinate, if presented to such registrar within thirty days from tbe date 
it the order : and the registrar may reverse or alter such ordef : 

and if tbe order of the registrar directs the document to be re|iis* 
lered, and the document is duly presented for registration within thirty 
lays after the making of such cider, tbe sub-registrar shall oboy tbe^ 
ame, and tfmfenj^n shall, so ^ as may be practicable, follow the mm* 
oedure preemibed in sections 58, 59, atio 60 ; and such registrarioti smtt^ 
4 ihe et^as if the doeumeat 1^ bete regktiered when it wat first diiljf 
pxesealied for letgtsto 


Pow«r to rovorao or aitw 
order* of etib-regietrmr refioM- 
Ikig reiristreSSoti on gMnd 
0fclMr tbno dflttinl of meaai 




marnmjonmi 


m 


n^fittnir refuseB to register 
c« grcnied of de^i|d of exo- 
oolUon* 


^ TS. When a sub*regi8tmr }ia« i^fu^ed to 
register a docuiueut oti the grouud that any 
person by whom it purports to be executed; or 
his representative or assign^ denies it esecutif)^^, 
any peiw>n claiming under such document, or his represeaMive,, 
amgn,g or agfent atithorised as aforesaid, may, within thirty days after 
tJbe making of the order of refusal, apply to the registrar to whom such, 
nnb- registrar is subordinate in order to establish his right to have the 
docunietit registered* 

Such application shall be in writing, and shall he accompanied by 
a copy of the reasons recorded under section 71 ; and the statements in 
the application shall be verified by the applicant in inauner re<j[uired by 
law for the verihcation of plaints. 


74. In such case^ and also where such denial as aforesidd Riade 
Prooedare of registrar on before a registrar in respect of a document 
each application. presented for registration to him, he siiali, as 

spoil as conveniently may be, enquire — 

(ct) whether the document has been executed ; 

(h) whether the requirements of the law for the time being ta 
force have been complied with on the part of the applicant or person 
presenting the (locumeut for registration, as the case may be, so as to 
entitle the docuoieht to registration. 


76. If the registrar finds that the document has been exeontedt 
Order to register, and ^nd that the said requirements have been coin<i 
procedure thereon. plied with, he shall Older the document to be 

registered. 

And if the document be djiily presented for registration within 
thirty days after the making of such order, the registering officer shall 
oJ[^y the same, and thereupon shall, so far as may be practicable, follow 
the procedure pre.scribed in sections 58, 59, and 60, 

Such registration shall take effect as if the d^K^ument had been 
registered when it was hrst duly presented for registration. 

The registrar may, for the purpose of any enquiry under section 
74, summon aud enforce the attendance of witnesses, and compel- them 
to given evidence as if he were a Civil Court, and he may also direct by 
W^oi^ the whole or any part of the costa of any such enquiry shall to 
paid, and such costs shall be recoverable as if they had been awarded 
a auit under the Code of Civil Procedure. 

JUfmia by registrar. 70. Every registrar refusing — 

(a) to register a document except on the ground that the property 
to which it relates is not situate within his district^ or that the docu« 
meut ought to be registered in the office of a sub^registrar, or ^ 

(b) , to. direct the registration of a document under eectiooATIi or 
75/ 

shall make an order of refusal, and record the reasons for.^slicli'* 
oi;dejr iti bis Book No. 2, and, on application mtuie by any person eiHH 
claiming under the document, sbaH, without unnecessaiy delay, 
give^mtu a copy of the reasons so recorded. 

iffi app^ lies frogi any order under this section or sectiou 
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A w'gJstiiar shall, but a sub-registrar shall not, such, be deemed 
k Couii within the meaning of sections 435 and 436 of th4 Oede of 
Crituinal Procedure. 


PART XV. — MmcEiXAt^Eoufi. 


86. Documents (other than wills) remaining unclaimed in any 
DbstWoilon of onolaimod registration-office, for a period exeeedliig two 

eoosmtekitt. years, may be destroyed. 

Begtotering offloer not H*. ' 86. No registering officer sUll U Iiatte 

thing demo to any suit, claim, or demand by rea^O 6l 

or rofnaod in his official ca- anything in good faith done or refused in his 
omcial capacity. 

87. Nothing done in good faith pursuant to this Act, or any Act 
NothlDg ma done invali. hereby repealed, by any registering bfficer, shall 

dated by defoot in Appoint- be deemed invalid merely by reason of any do* 
neiktoi’ pTOoedaro. feet in his appointment or prodedut^. 


88. Notwithstanding anything herein contained, it shall hot be hh* 
R.vl.tr.tion of doonment. cessary for any officer of Government, dr for Ae 
f^oooted by Government Administrator-General of Bengal, MadrtSkA, 
offiooni, or oortain poblio Bombay, or for any Official Trustee or Official 
nwotiooariea. Assignee, or for the Sheritf, Receiver, or Re- 

gistmr of a High Court, to appear in person or by agent at an’;^ Iregts- 
tration-offioe in any proceeding connected with the registration of ahy 
instrument executed by him iu his official capacity, or to sign as pro- 
vided in section 58. 

But when any instrument is so executed, the registerjng officer to 
whom such instrument is presented for registration may, if he think kt, 
refer to any Secretary to Government or to such officer olf Qovernment^ 
Administrator-General, Official Trustee, Official Assignee, Sheriff, J^- 
eeiver, or Registrar, as the case may be, for infortnaiion respectiqg the 
same, and, on being satisfied of the execution thereof, sbaii register the 
instrument. 


89. Every officer granting a certificate under the Land improve- 
OerttSoAtM under iinnd merit Act, 1871, shall send a copy of such 
Improvntnent Ant, 1871. tidcate to the registering officer wkhin the looid 
limits of whose jurisdiction the whole or any part of the land to be 
imnroved, or of the land to be granted, as collateral security, jseitMte, 
ana such registering officer shall file the copy* in his Book N^o. I, 

Every Ckmrt granting a oertiheate under section 316 of the Cede 
of Civil nocedure shall send a copy of such oertifioate to the segister- 
ing officer within the local limits of whose iurisdtetion the whole Or any 
|iart of the immoveable property comprisedf in sudi cerlifieate i8Wltmle» 
and au<di officer shall file the copy in nis Book No. 1.^ 

•- - : ^1-. 

« Tbb word ** copy** hat been mbetltiitod for tbe word eer^Soate** hf Act XXt cf 
1870. A. W. 

t 'fbie ckttse has been added by Act XIX. of 1870, a 107. 
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Exemptions from Act. 

90 , Nothing coatained in this Act, or in Act Na VIII, of 1871, 
Exemption of certain do- or in any Act thereby repealed, shall be deemed 

enmenta executed by or in to require, or to have at any time reouired, the 
favour of Qovemmont, registration of any of the following docaments 
or maps : — 

(a.) Documents issued, received, or attested by any officer engaged 
in making a settlement or revision of settlement of laud^revenue, and 
which form, part of the records of such settlement. 

(A) Dociunents and maps issued, received, or authenticated by 
any officer engaged on behalf of Qovorument in making or revising the 
survey of any land, and wliich form part of the record of such survey. 

(c.) Documents which, under any law for the time being in force, 
or filed periodically in any revenue-office by patwAris or other officers 
charged with the preparation of village- records. 

(d.) Sanads, iuAni title-deeds, and other documents purporting to 
be or to evidence grants or assignments by Government of laud or of 
any interest in land. 

But all such documents and maps shall, for the purposes of sec- 
tions 48 and 49, be deemed to have been and to be registered in accord- 
ance with the provisions of this Act. 

91 . Subject to such rules and the previouH payment of such fees 
Intpeotion and oopioa of ae the Local Government from time to time 

sttob dooumeata. prescnlxis in this behalf, all documents and 

maps mentioned in section 90, clauses a, 6, and c, and all registers of the 
documents mentioned in clause d, shall bo open to the inspection of any 
person applying to inspect the same, and, subject as aforesaid, copies of 
aucb documents shall be given to all persons applying for such copies. 

99. AU rules relating to registration heretofore enforced in British 
Biinii6M registration Burma shall be deemed to have had the force 
imlM oonfirmpd. of law, and 00 suit or other proceeding shall be 

maintained against any officer or other person in respect of anything 

under any of said rules. 
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THE INDIAN LIMITATION ACT. 

NO. XV. OF 1877. 

Recbivkd thk G.-O/s Assent on the 19 th Jult 1877. 

An Act for the Limitation of Suits, and for other Purposes. 

WUBUEAH it is expedietit to amead the law relating to the limita- 
tion of suits, appeals, and certain applications 
Preamble. C»>urts ; And whereas it is also expedient to 

>rovido rules for acquiring by possession the ownership of easementa 
and other piopeity ; Jt is hereby enacted as follows: — 


TART T. 

PUEIJMINAUY. 


1. This Act may be called “ The ludian 
Short titto. Limitation Act, 1877/’ 

It extends to the whole of Ibitinh India ; but nothing contained 
in sections two and three or in Parts II. and 
ExUntof Aot. jii applies— 

(a) to suits under the Indian Divorce Act, or 

{b) to suits umler Madras llvgnlation VI. of 1831. 

And it shall come into force on the first 
Commoncomeut. Octobt r 1877. 

2. On and from that <lay tijo Acts mentioned in the first schedule 
. ^ , hereto annexed shall be repealed to the extent 

Bcpoal of Acts. tJ.oreili spocifiod. 

But all reforoncGs to the Iiidtuii Limitation Act, 1871, shall be 
lloforeiiiooA to Aot IX. of read as if made to th*" * and nothing here- 
in oi in that Act c shall be deemed 

to affect any title acquired, or to revive any right to sue barred, under 
SftTinaf of iitlos ulrouiliy that Act, or under any enactment thereby re- 
aoquirt»tl. pealed ; and in»i ‘ ‘ contained shall be 

Bsvmg of Aot IX. of IS72, deemod to uffec Contract Act, sec- 

tion 25. 


Notwithstanding anything herein contained, any suit mentioned 
Sttifcs for which poritxi No, 14<> of the seooud schedule hereto 
proKoribtxl by this Act w annexed inav be bri>nght within five years next 

?5"A2rfx"on87r‘'‘““' of October 1877, unleea 
^ * whole the perhxl prescribed for such suit by 

the said Indian Limitation Act, 1871, shall have expired before the 
completion^ of the said five years, and any other suit for which the 
perioil of limitation pro.^cribed by this Act is shorter than the perioii 
of Umitatiou prescribed by the said Indian LimiUtion Act, 1871, may 
be brought within two years next after the said first day of October 
1877, unless where the |)eriod prescribed for such suit by the same Act 
shall have expired before the completion of tiie said two years. 
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' . 8. In this Act, unless there be something 

InterpreUiion-olaitBe. repugnant in the subject or context^ 

* plaintiff* includes also any person from or through whom a plaint* 
iff derives his right to sue ; * applicant* includes also any person from 
or through whom an applicant derives his right to apply ; and * defend* 
ant’ includes also any person from or through whom a defendant derives 
bis liability to be sued : 

* easement* includes also a right, not arising from contract* by 
which one person is entitled to remove and appropriate for his own 
profit any part of the soil belonging to another, or any tiring growing 
in* or attached to, or subsissting upon, the land of another: 

* bill of exchange* includes also a huudi and a cheque : 

'bond* includes any instrument whereby a person obliges himself 
to pay money to another, on condition that the obligation shall be void 
if a specified act is perfor med, or is not performed, as the case may be : 

‘ promissory note* means any inaliument whereby the maker en- 
gages absolutely to pay a specified sum of money to arrother at a time 
therein limited, or on demand,* or at sight : 

* trustee* does not inclmie a hendmfddr, a mortgagee remaining in 
possession after the mortgage has been satisfied, or a wrong-doer in 
possession without title : 

‘suit* does not include an appeal or an application : 

‘ registered* meairs duly registered in British India under the law 
for the registration of documents in force at the timo and place of 
executing the document, or signing the decree or order, referred to iu 
the context : 

‘foreign country* means any country other tlian British India: 

and nothing shall be deemed to be done iu ‘ good faith* which is 
not done with due care and utteutioo. 


PART IL 

Limitation of Suits, Appkals, and Applications. 

4. Subject to the provisions contained iu sections five to tWentyt 
BismiMal of mit«, Ao„ (inclusive), every suit instituted, appeal 

fiwtitated, Ao*, aftor period presented, and application made after the period 
of limitatioa. of limitation prescriWl therefor by the second 

schedule hereto annexed, shall be dismissed, although limitation has 
not been set up as a defeuco. 

Szplanation , — A suit is instituted in ordinary cases when the 
plaint is presented to the proper officer; in the case of a pauper, when 
ms application for leave to sue as a pauper is filed ; and in the case of 
a claim against a Company which is being wound up by the Court, 
when the claimant first sends in his claim to tiie official liquidator. 

lilufiirationg, 

(a*) A suit is iostittiisd after the prei»cnbed period of limitation. Limitation ia 
not setup aa a defence, and jadj^numt U given for the plaintiC Tlie defendant 
appeals. The Appellate Court mnst dismiss the suit. 

(S.) An amieal presented after the prescribed period is admitted and regieUred. 
The appeal shiul, nevertheless, be dismiss^. 
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U the period of limitatioa prescribed for any suit, appeal, or 
VrcriBo wbers Owirt it application, expires on a day when the Court 
o}mm4 wU«o {H»ricxl eepiim ia closed, the suit, appeal, or applieatioo, may 
be iiiatituteil, presented, or made on the day that the Court raropma 
Any appeal or appUcation for a review of judgment mi^ bo ad^ 
i^ito M tioappmia and mitted after the period of limitation presoribod 
a{»plioatioiit fur review. therefor, when the appellant or applicant satiat 
fies the Court that he had sufficient cause for not presenting the appeal 
or making the application within such period. 

6. Wlien, by any special or local law now or hereafter in force in 
SpeciHl and local lawa of British India, a peri(id of limitation is specially 
limitation. prescribed for any suit, appeal, or application^ 

nothing herein contained shall atfect or alter the period so prescribed. 


7. If a person entitled to institute a suit or make an application 

Loffal ditfabiiity. which the period of limi- 

* tation is to be reckoned, a minor, or insane, or 

an i<Uot, he may institute the suit or make the application within the 
aaino period, after the disability has erased, as would otherwise have 
been allowi?d from the time prescribed therefor in the third column of 
the second schedule hereto annexes!. 

When ho is, at the time from which the period of limitation is to 
X>oa\>lu aad iuoooii«ive be reckoned, aftected by two such disabilities. 


diasbilitioa. or when, before his disability has ceased, h© ic 

affecteil by another disability, he may institute the suit or make the 
application within the same pt^iod after both disabilities have cea864 
as would otherwise have been allowed from the time so prescribed. 

When his disability continues up to his death, his legal representa* 
tive may institute the stiit or make the application within the sam^ 
period after the death as would otherwise have been allowed from thC 


time so prt scribed. 

W hen such represontative is at the date of the death affected by 
DisftbilUy of ropresonta- disability, the rules contained in the 

tIve* first two paragraphs of this section shall apply. 

Nothing in this section applies to suits to enforce rights of pre* 
emption, or shall be deemed to extend, for more than three years from 
the oessation of the disability or the death of the person affected 
thereby, the period within which any suit must be instituted or ajppli- 
oatioa made. 


lUuHittUum** 


(a.} The right to eoe for the hire of a boat eoefaes to K daring ble nuiiority* 
He atliunt majoritr four jears after each aocraer. He ma/ Institate bis eait at any 
time within three yeare from the date of hie attaining majority. 

(h.) A, to whom a right to ene for a legacy hae aoeriied dartog bte laieorillWt 
attaiiM majority eleven yeare after each aoornor. A has, under the orffinary law« trftf 
one year remaining wiibiu which to eue. But under ihia eeotion an exteustou of twi^ 
yeare will he iHIowm him, making in all a (^riod of three yeam frouS the date of hm 
attaining majority within which be may bring hie euit 

(e.) A nght to eue acemee to Z during hie minority. After the aooruer, but 
while Z la ettli a minor, he becomes insane* Tims rune agaiaot Z from the daM frhsu 
his insanity and tninorltjr cease* 

(d.) A right to ene accrues to X during hie minority* X dies helori attrinlgg 
majority, aad is ancoeedsd by Y, his minor son. Time runs agsiast Y |rom tlm date 
of hit aUatttiag majority* 
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(a.) A r to «ia for hn lieroditarf ofitc® sooroes to A. who at tlie time ia tnaane. 
tSix jem after the acorncr A reoovera hte reaeon. A ha« etx years, aaier the m'diaary 
law, from the date when hie ineanity eeaeed within which to ioetitute a eult* Ko ex* 
ieneion of Ume will be giveti him under thie eociion. 

(/•) A lig^ht to sue He landlord to reo<»ver poiwceeloii from a tenant arcrnoe to A 
who le an Idiot. A dies three years after the accruer, his idiocy ooniinuitYg itp to the 
4ate of his death. A*s rept'esetitHlive in interest has, under the ordinary law, nine 
years from the date of A*s death within which to brin^ a suit This section dU^ not 
extend that ttme, except where the representative is himself under disability when tho 
representation devolves upon him. 

8, When one of several joint creditors or claimants is under any 
Disabili^ of one joint disability, and when a discharge can be 

creditor. given without the concurrence of such person, 

time will run against them all ; but where no such discharge can be 
given, time will not run as against any of them until one of them 
oecomes capable of giving such discharge without tho concurrence of 
the others, 

Illmtratiotis. 


(ad A incurs a debt to a firm, of wliioh l\, C, and D, arc parinors. B is Insane, 
and O is a minor. D can give a diHcharge of the debt without the concurrence of B 
and C. Time runs against li, C, and D. 

(6.) A incurs a debt to a firm, of which E, P, and O. are partners. B and P are 
Insane, and O is a minor. Time will not run against any of them until either E or 
lieoomes eane, or G attains majority. 

'Oontinuous running of 9. When on^ time boa begun to tun, tic 

subsequent disability or inability to sue stop 
it : 

Providfild that where letters of administration to the estate of a 
wr^itor have been granted to bis debtor, the running of the time pre« 
betibed for a suit to recover the debt shall be suspended while tbe 
mdtninistration continues. 


lO. Notwithstanding anything hereinbefore contained, no sui 
Soit Kalnrtfflipremitni.. against a person in whom property baa beeome 
toss and their reprosenta- vested in trust for any specific purpose, or 
^ves. against his legal roproseutiitives or assigns (not 

^ing assigns for valuable conaideratiou) for the purpose of following In 
his or their hands such property, sliall be barred by any length of time. 


IL Suits instituted in British India on contracts entered into in 
saita on foreigu contract., a forei^i country are Bubject to the roles pre- 
scribed by this Act. 

No foreign rule of limitation shall be a defence to a suit institutec 
ycLuoigu irmitatimi law. British India on a contract entered into in 
foreign country, unless the rule has extiDgul‘ihec 
the contract, and the parties were domiciiod in such country during the 
jieriod prescribed by such rule. 


PART III, 

CTomputatioh of Period of Lixitatioh 
IS. In computing the period of limitation prescribed for anv suit 
SkieiiikMi of day oa which appeal, or application, the day from which sucl 
to aaa sooraoiB period is to be reckoned shall be eEcluded. 
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III computing the period of liniitatioa prescribed for an appeal, au 
Bxolusion in cos© of op. application for leave to appeal as a pauper, and 
p&iiiB attd oenaiti oppU- an application for a review of judgment, the 
®***^“*- day on which the judgment compiatued of was 

pronounced, and the time requisite for obtaining a cofiy of the decree, 
sentence, or order appealed against or sought to be reviewed, shall be 
excluded. 

Where a decree is appealed against or sought to be reviewed, the 
tima requisite for obtaining a copy of the judgment on which it is 
founded shall also be excluded. 

In computing the period of limitation prescribed for an application 
to set aside an award, the time requisite for obtaining a copy of the 
award shall be excluded. 

13 . In computing the period of limitation prescribed for any suit, 
BxoluBion of time of do- the time during which the defendant has been 

fenUaiit’e abseuoe from Bri- absent from British India shall be excluded. 

tilth liidia* 

14 . In computing the period of limitation prescribed for any suit, 
Kxolaaiou of iitno of pro. the ti*ne during which the phiintilf has been 

ocwdiug bond in Court prosecuting with due diligence another civil 
without jungihoiion. proceeding, whether in a Court of first instance 

or in a Court of appeal, against the defendant, shall be excluded, where 
the proceeding is founded upon the same cause of action, and is prose- 
cuted in good faith in a Court which, from defect of jurisdiction, or 
other cause of a like nature, is unable to entertain it. 

In computing the period of limitation prescribed for a suit, pro- 
l(ik© ©xolnsion iu 01180 of ceediiigs in which have been stayed by order 
<>rdor under Cwtl PixHHHlur© under the Code of Civil Procedure, section 20 , 
Code, 8. 20 . interval between the institution of the suit 

and the date of so staying proceedings, and the time requisite for going 
fi'om the Court in which proceedings are stayed to the Court iu which 
the suit is re-instituted, shall be excluded. 

In computing the period of limitation prescribed for any applica- 
Lfko ©xoluaitm in oaso uf tiou, the time during which the applicant has 
applioatiou. been making another application for the same 

relief shall be excluded, where the iast-mentioned afiplication is made 
in good faith to a Court which, from defect of jurisdiction, or other 
cause of a like nature, is unable to giant it. 

Explanation 1 . — In excluding the time during which a former suit 
or application was peiuling or being iiiado, the dny on which that suit 
or appLicaiiou was instituted or luadc, and the day on which the pro- 
ceedings therein ended, shall both be cnuntotL 

SxptanUjUion — A plain tiff re.<isling au appeal presented on the 
ground of want of jurisdiction shall bo deemed to be prosecuting a suit 
within the meaning of this section. 

15 . In computing the poritKl of limitation prescribed for any suit 
BxoliwWn of tim© auHni; 5^*5 institution of which has been stayed by 

which commenoomnfc of injunction or order, the time of the eontinuance 
or u^auctioa of the injunciioti or order, the day on which it 

’ was issued or made, and the day on which P 

was withdrawn, shedl be excluded* 
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16. In computing tbe period of limitation prescribed for a suit for 
B>oi».ion of tim. dnring possesMou by a purchaser at a sale in execution 

wbich jadgment debtor ia of a decree, the time during which the judg* 
attempting to aet aside exe- ment>debtor has been prosecuting a proceeding 
cotiou sale. aside tbe sale shall be excluded. 

17. When a person who would, if he were living, have a right to 
Effect of death before institute a suit Of make an application, dies 

right to aae aooniea. before the right accrues, the period of Uniita> 

tioii shall be computed from the time when there is a legal representa- 
tive of the deceased capable of instituting or making such suit or 
application. 

When a person against whom, if ho were living, a right to institute 
a suit or make an apulicatioii would have accrued, dies before the 
right accrues, the period of limitation shall be computed from the time 
when there is a legal representative of the deceased against whom the 
plaintiff may institute or make such suit or application. 

Nothing in the former part of this section applies to suits to en- 
force rights of pre-emption or to suits for the possession of immoveable 
pro|Kirty or of an liereditary office. 


18. Wlien any person, having a right to Institute a suit or make 
an af>plication, has, by means of fraud, been 
Effect of fraud. kept from the knowledge of such right, or of 

the title on which it is founded, 

or where any document necessary to establish such right has been 
fraudulently concealed from him, 


the time limited for instituting a suit or malgng an application 

(а) against tbe person guilty of the fraud or accessory thereto, or 

(б) against any person claiming tlirough him otherwise than ir 
goo<l faith and for a valuable consideration, 


shall be computed from the time when the fraud first became 
known to the person injuriously affoct<?d thereby, or, in the case of tl»e 
concealed document, when he first had the means of producing it or 
compelling its production. 


19. If, before tbe expiration of the period prescribed for a suit or 
Effect of ookuowledg. application in respect of any property or right, 
went in writing. an acknowlc<lgment of liability in respect of 

such property or right has been made in writing signed by the partv 
against whom such property or right is claimed, or by some person 
through whom he <lerives title or liabilitv, a new period of limitation 
Hceording to the nuturc of the original liability, shall be computed from 
the time when the ncknowledgmeitt was so signed. 

When the writing containing the acknowledgment is undated, oral 
evidence may be given nf the time when it was signed ; but oral evi- 
dence of its contents shall not be received, 

Eicplanation 1 , — For the purposes of this section an ackoowiedg- 
ment may be sufficient, though it ouiits to specify the exact nature o 
the property or right, or avers that the time for payment, delivery, per- 
formance, or enjoyment, has not yet come, or is accomfyaniod by : 
refusal to pay, deliver, perform, or permit to enjoy, or is coupled with ‘ 
claim to a set-off, or is addressed to a person other than the persoi; 
entitled to tbe property or right. 


53 
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Exj^anatim In this «ecUoii‘‘ sigued*' m^ans signed either 
pemonaliy or bj nn agent duly anttw^imid in this heliaU. 

20. When interest on a debt or legacy is, before the expiration rf 

paytii«&fe of fn- the preneribed period, paid as such by the per-^ 
tereit w mioli. SOU liable to pay the debt or legacy, or by hia 

agent duly authorized in this behalf, 

or when part of the principal of a debtis, before the expiration of 
of part-imyraent the piesciihed period, paid hy the debtor or by 
of priiwipot his agent duly authorized in this behalf, 

a new period of limitation, according to the nature of* the original 
liability, shall be computed from the time when the payment was 
made : 

Provided that, in the case of part-payment of the principal of a 
debt, the fact of the payment appears in the hand-writing of the person 
making the same. 

Where mortgaged land is in the possession of the mortgagee, the 
Rflr«otof receipt of pro* receipt of the produce of such land shall be 
diioe of mortgaged land. deemed to be a payment for the purpose of tbit 
section. 

21. Nothing is sections 19 and 20 renders one of several joint 
Oaeof^ercraljornt 000 - contractors, partners, executors, or mortgagees 

traotore, Ac., act chargeable Chargeable by reason only of a written 
by reaiMwi of ackut>wieflg. acknowledgment signed, or of a payment made 

M^berofTiiem”^ by, or by tbe agent of, any other or others of 

tliern. 

22. When, after the institution of a suit, a new plaintiff or defend- 
Kffoot of BubetUnting or ant is substituted or added, the suit shall, as 

adding new plaintiff or de* regards him, be deemed to have been instituted 
when he was so made a party : 

Provided that, when a plain titf dies, and the suit is continued by 
ProriBo where original his legal representative, it shall, as legaids him, 
plaiutifr diea, Vje deemed to have been instituted when it 

was instituted bv the deceased plaintiff. 

Pi 'ovided also that, when a defendant dies, and tbe suit is con- 
Frori»o wlmiw original tinned against bis legal repiesentative, it shall, 
defendant die*. regards him, be deemed to have been insti- 

tuted when it was instituted against the deceased defendant. 

23. Ill the case of a continuing breach of contract, and in the 
<lontinahig brenobes and case of a continuing wrong independent of con- 

tract, a fresh period of limitation begins to run 
at every moment of the time during which the breach or the wrong, as 
the case may be, continues. 

24. In the case of a suit for compensation for an act which does 

iNiit for coinpenaation for give rise to a cause of section, unless some 

^ool Mttonable withoat 8)»ecific injury actually results therefrom, the 
damsgs. period of limitation shall be computed from 

the tittle wHeh the injury results. 

^ ewniB the surface of a field, B owns the subsoil. B dies coal tbereoat 
^ inunodiat© apparent injury to the surface, bwt at last the snrfiiof 

•noMdes. The peraxt of Btnitatioa in the case of a suit by A against B runs iroai 
the time of ths snbsidsaos. 
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• ^ ttad puhlwhos of B (vkodcrout wordii not actionable in th<Mn.flolveg 

Vitboat epociai daiiu^ee caueed thereby. C in consequence refuaes to employ B as 
Ills clerk. The period of limitation m llie ca«e of h »«it by B aj^^atast A for ooiu- 
pensation for the slander does not commence till the refusal. 

25 . All iu strum eats shall, for the purposes of tins Act, ba 
Cottpatation r»f time mum. to be made with refeiuacti to UiA Grefforiau 
uoued in iastrumeuta. CaleadoT. ^ 

liktstraiUms, 

(a.) A Hindu makes a promissory note bearing a native date only» and payable 
iour months after date. The period of limitation appticabh* b) a suit up tn© liohs 
runs from the expiry of four luonlliH after date computeti according to the (ire- 
gorian calendar. 

(6.) A Hindu makes a bond, bearing a native date only, for the repayment of 
money within one year. The period of limitation applicable to a Suit on the bond 
®*piry of one year after date computed according to tbo Hrogoriaa 


PART IV. 

Acquisition of Ownehship by Possession. 

26. Where the access aud use of light or air to and for any huild* 
Acquisition of right to ing have been peaceably enjoyed therewith as 
easemoats. an ea.sement, and as of right, without in term p* 

tiou, and for twenty years, 

and whore any way or watercourse, or the uttu of any water, or any 
other easement (whether afhrtnarive or negative), has been peaceably 
and openly enjoyed by any person claiming title thereto, as an ease<* 
meat, and as of rigiit, without intcrruf>tioti, and for twctity yt^ars, 

the right to such access and use of liglit or air, way, watercourse, 
use of water, or other easement, .shall be absolute and indefeasible. 

Each of the said periods of twenty years shall bo taken to be a 
period ending within two years next before the institution .of the suit 
wherein the claim to which sucb period relates is oonitested. 

Explanatiu^i ^ — Nothing is an interruption within the meaning 
of this section, unless w.h^o there is an actual discontinuapipc pf 
possession or enjoymeni by reason of an obstruction by the act ot some 
person other than the olaiinaut, and unless such obstruction ia submit- 
ted to, or acquiesced in, for one year after the claimant has notice thereof, 
and of the person making or authorizing the same to ibe made. 

lUuBlrations. 

(a.) A suit is brought in 1881 for obstructiog a right of way. The defendant 
admits the obstruction, but denies the right of way. The plaintiff proves tliat the 
right was peaceably and openly enjoyed by him, claiming title thereto as an ease- 
ruent and as of right, without interruption from 1st January 1860 to 1st January 
1880. The plaintiff i« entitled to judgment. 

(6.) In a like suit, also brought in 1B81, the plaintiff merely proves that he en- 
joyed the right in manner aforesaid from 1858 to 1878. The suit »hail he dismissed 
as no exercise of tlio right by actual user has been proved to have taken place within 
^wo years next before the institution of the suit. 

(c.) In a like suit the plaintiff shows that the right was peaceably and openly 
enjoyed by him for twenty years, T%e.d<jftiudant proves that the jdaindff on one 
occasion during the twenty years had asked his leave to enjoy the right. The suit 
ibali be dismissed. 
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27. Provided that, when any land or water upon, over, or from which 

Exoiuion In tkyour of easement haa been enjoyed or derived, has 

Tersioner of aerrient teno* been held uoder Of by Virtue of any interest for 
mimt, life or any term of years exceeding three years 

from the granting thereof, the time of the enjoyment of such easement 
during the continuance of such interest or term shall be excluded in 
the computation of the said last-mentioned period of twenty years, in 
ca»e the claim is, within tliree years next after the determination of 
such interest or term, resisted by the person entitled, on such determi- 
nation, to the said land or water. 

Illustration. 

A sneti for a declaration tl»at he i» entitled to a right of way over B’a land. A 
proveg that he has enjoyed the right for twenty>five years ; but B shows that, during 
ten of these years, C, a ifiiidu widow, had a li^e-iuterest in the land, that on G*s death 
B became entitled to the land, and that within two years after O’h death he contested 
A*s claim to the right. The suit must be dismissed, as A, with reference to the provi- 
sions of this section, haa only proved enjoyment for fifteen years. 

28. At the determination of the period hereby limited to any 
Extinguishment of right person for instittiting a suit for possession of 

to property. any propert)% his right to such property shall 

be extinguished. 


THE FIRST SCHEDULE. 


Kumher and year of 
Acts. 

j Title. 

Extent of Repeal. 

X. of 1866 

The Indian Succession 

In section 321 the words ** within 


Act. 

two years after the death of the 
testator, or one year after the legacy 
has been paid.'^ 

IX. of 1871 

The Indian Limitation 
Act, 1871. 

The whole. 

X. of 1877 

1 The Code of Civil Proce- 

Section 599, and in section 601 the 


dure. 

words •' within thirty days from the 
date of the order.'* 
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THE SECOND SCHEDULE. 
(See $ecHon 
First Division : Saits. 


Description of suit. 


Period of limita- 
tion. 


Time from which period 
bcjg^iiiH to run. 


1. — To contest an award of the Board 

of He venue under Act No. 
XXI II. of 1B63 (to provide 
for tAe adjudication of 
claims to w<iste-land$), 

2. — For compensation for doin^ip, or 

for emitting to do, ah a<*t in 
pursuance u( any enactment 
in foriH* for the time being in 
British India. 

8. — Under tiie Specific Relief Act, 
1877, section 9, to recover 
possession of immoveable 
property. 

4. — Under Act No. IX. of 1860 (to 

provide for the speedy de- 
termination of certain dis- 
putes between workmen en- 
gaged in Saifway and other 
public works and their ern- 
plovers), section one. 

5. — Under the Code of Civil Proce- 

dure, chapter xxxix (cf sum- 
marg procedure on negoti- 
able instruments), 

3. — Upon a Statute, Act, Regulation, 

or Bye«law, for a penalty or 
forfeitnre. 

7, — For the wages of a household 
servant, artisan, or labourer, 
not provided for by this 
schedule. No. 4. 

3. — For the price of food or drink 
sold by the keeper of a hotel, 
tavern, or lodging-house. 

. — For the price of lodging 

.0. — ^To enforce a right of pre-emp- 
tion, whether the right is 
founded on law, or general 
iMsge, or on special contract. 


Part L — Thirty 
dags. 

Thirty day 


Part IL — Ninety 
days. 
Ninety days 


Part III. — Six 
months. 

Six mouths ... 


Part IV, — One 
year. 

One year 


When notice of the award 
is delivered to the plaint* 
iff. 


Wlion the act or omission 
takes place. 


When the dispossession 
occurs. 


When the wages, hire, or 
price of work claimed 
accrue or accrues due. 


! When the instrument 
sued upon becomes due 
atiu payable. 


When the penalty or for- 
feiture is incurred. 

When the wages accrue 
due. 


When the food or drink 
is delivered. 

When the price becomes 


When the purchaser takes, 
under the sale sought te 
be iut{ieached, pbysi&al 
possession of the whole 
of the property sold, or 
where the subject of the 
sale does not admit of 
physical possession, 
when the instrument of 
sale is regtsteted. 
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THE SECOND SCHEDULE— 

First Division : Suit*— (coutiimed). 
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THE SECOND SCHEDULE— 

First Division : Suits — (continaed). 


DeMription of rait. 


Period of limita- 
tion. 


Time from which period 
begins to ran. 


2. — Against one who, having a right 

to use property for speciHo 
purposes, {>erverts it to other 
purposes. 

3. — Under Act No. XII. of 1855 

(to enable erecutors, a^mu 
nietratorM, or represenia- 
Uvea to sue and be sued for 
certain wrongs) against an 
executor, administrator, or 
other representative. 

'*4. — For the recovery of a wife 


jPart {contd .) — 

l\co years* 
Two 3 'ear 8 


Ditto 


Ditto 


35. — For tiie restitution of conjugal 
rights. 


Ditto 


,8.— Pol* oompensation for any mal- 
feasance, misFeasance, or non- 
feasance independent of con- 
tract, and not tioreiii specially 
provided for. 

37. — For compensation for obstruct- 
ing a a’ay or a watercourse. 
j8. — For oompi’nsatimi for diverting 
a watercourse. 

' 9 . — Por compensation for trespass 
upon iutiiioveable property. 
jO. — For compensation for infringing 
copyright or any other ex- 
oUisive privilege* 

1 . — ^To restrain waste. 

*2. — For compensation for^ injury 
caused by an injunction 
wrongfully obtained. 

43.— ‘Under the Indian Siicctwion Act, 
18f55, m'ction 320 or 321, or 
under the Probate and Ad- 
ministration Act, 1881, sec- 
tion 133 or 140,* to coiu)>el a 
refund by a peieon to whftm 
an executor or administrator 
baa paid a legacy or distri- 
batcsi assets. 


Ditto 

Tart VL — Three 
years. 

Three years 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 


When the perversion first 
becomes known to the 
person injured thereby. 

When the wrong com- 
plained of is done. 


When possession is de- 
manded and refused. 

When restitution is de- 
manded and is refused 
by the husband or wife, 
being of full age and 
sound mind. 

When the malfeasance, 
misfeasance, or nonfea- 
sance takes place. 


The date of the obetroo- 
tion. 

The date of the diversion. 

The date of the trespass. 

The date of the infringe- 
ment. 

When the waste begins. 

When the injunotiou 
oeases. 

The date of the payment 
or distribution. 




44.— By a ward who baa attained ma- 
jority, to aet aside a sale by 
nta guard iaa. 


Ditto 


When the ward attains 
majority. 


Bos Aet T. of 1881, •. 159. 
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JN4*»t Division : i$2ti^#~(co»€iii4ied). 


Deaciiption of suit. 


Folfod of limita- 
fbion. 


Time from wl>|ch period 
1>egifiB to ran. 


tlii piiof of tree* or jfrov- 
ing erop* told by the plaint- 
i£t to the defeadant where 
no fixed period of credit i* 
agreed upon. 

56. — For the price of work done by 
tho plaintiff for the defen- 
dant at hie request, where no 
time ha* been fixed for pay- 
ment. 

fi7.^For money payalile for money 

Uai 

58. — Like suit when the lender ha* 

given a cheque for the 
money. 

59. — For money lent under an agree- 

ment that it shall be payable 
on demand. 

60. — “For money deposited under an 

agreement that it eball be 
payable on demand. 

61. ^'*^or money payable to the plaint- 

iff lor money paid tor the 
dol«'ndat>i. 

62. — For monay payable bv the defen- 

dant to the plaintiff for 
money roeeivod by the de- 
fendant for the plaintiff’s 
Ane. 

CS.^For money payable for interest 
money doe from the 
defendant to the plaintiff, 
money payable to the plaint- 
iff for money found to be due 
from the defendant to the 
^aintiff on aeoouqita stated 
iMitweett ibem. 


P«r^ VI. (contd.y 
Three year 9. 

Three years 


65. — For eompensation lor breach of 

a pronuse to do anything at 
Ik epeetAed flme« or upon the 
Happeninff fit! a epecified con- 
tinfi^ncy. 

66. — On a single bond where a day is 
jfied lor payment. 


Thn date of Ihe aide- 


I When the work is done. 


When the loan is made* 
When the oheqne is paid- 


When the loan is made. 


I When the den^and is 
made. 

When the money is paid. 


When the money is re* 
oeived. 


When the Interest be* 
comes dne. 

When the oeeowta sen 
stated in writing, signed 
by the defendant or his 
agent duly authorised 
in this heh^f, unless 
where the debt is, by 
a simnltaneons agree- 
ment in writing signed 
as slornsaid* made pay- 
able at % l#ure time, 
and then when thgb 
time arriens. 

When the time apeotfied 
arrives or the oonUn* 
fisnev 


The day so ^meified. 
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THE SECOND SCHEDT7LS^(<Mmt«I)l. 

I^nt JHviaion : Suiis^^-feoatiuuei)!. 


Deioripiioii ot BUtt. 


Ptriod of limita- 
tion. 


Timo from whitki period 
Ibeffiiia io ran. 


Puf^ V^I. (ronfd .) — 
2%ree years, 

67. --0» a eia^e bond where no snob Three years 

daj IS sfMi^fied. 

68. — On a bond subject to a condition. Ditto 

69«--<Oo a biU of exoban^ or protnis- Ditto 
sory note paj^able at a Hxed 
thne after date. 

70. — On a bill of exebanji^ payable at Ditto 

sight, or after sight,' but not 
at a fixed time. 

71. — On a bill ef exchange accepted Ditto 

payable at a particular place. 

72. — On a bill of exchange or pro- Ditto 

mitmory note payublo at a 
fixed time after sight or after 
demand. 

73. — On a bill of exchange or pro- Ditto 

miKsory note payable on de- 
xsand, a»d not accoinpanicd 
by any writing restraining 
or portponing the right to 
rae. 

74. — On a promissory imte or bond Ditto 

payable by instalments. 


75t-^On a promissory note or bond Ditto 

payable by iustalmcnts, 
wbieb pr(»>ridrw ilmt, if 
default be made in payment 
of one instalment, the whole 
aball be due. 


76*— On a promrseory note given by Ditto 
tbe maker to a third permin 
to badelireted to the payee 
niter a eertain event should 
happen. 

a d wm nonm d foreign bill Ditto- 
wliofo protest has been made 
aisi notiea given. 

78b— jBty tbe payee against tbe drawer Ditto 
of a mil of exebange which 
baa been disbieaeuraa by non- 
aooeptanoe.' 


Tim date of exeotftiirg thd 

bond. 

When the eondition is 
broken. 

When the b^l or note 
falls due. 

When the bill is pre- 
sented. 

When the bill is presented 
at that place. 

Whim the fixed time ex» 
pirss. 


The date of the bill or 
uote. 


The expiration of the 
first UniMP of payment, 
as to the part then pay- 
aWe ; and, for the fdbcf 
parts, the expiration of 
the respeetH^e terms of 
pa^’ment. 

Whm the firtit default is 
made, unless ohere the 
payee or obligee waif ex 
the benefit of the pro- 
vision, and tlren when 
fresh default is made in 
respect of which there 
is no such waiver. 

The date of the deiiveiy 
to the payee. 


When the iiottee h §ltm. 


The date of fho relnsal 
to accept. 
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THE SECOND SCHEDULE — (eonf{«tte<2}. 
First Division : SmU — (contmued). 


Deseription of suit* 


Period of limit** 
tion. 


Time from whieli period 
begins to mn. 


79. — By ibe sooeptor of an accommo- 

dation bill against the 
drawer. 

80. — Suit on a bill of exchange, pro- 

missory note, or bond not 
herein expressly provided for. 

81. — By a surety against the principal 

debtor. 

32. — By a surety against a oo-sarety. 


38. — pon any other eon tract to in- 
demnify. 

34.— By an attorney or Tshil for his 
costs of a suit or a particular 
business, there being no ex- 
press agreement as to the 
time when such costs are to 
he paid. 

35*— For the balance due on a mutnal, 
open, and current account, 
where there hare been reci- 
procal demands between the 
parties. 

36. — On a policy of insurance when 
the snm assured is payable 
immediately after proof of 
the death or loss has been 
^ren to or received by the 
insurers. 

*.7.— By the assured to recover pre- 
mia paid under a policy void- 
able at the election of the in- 
surers. 

38. — Against a factor for an account. 


38.— By a prinmpal tgamst bis agent 
for moveable property receiv- 
ed by tbs latter and not ac- 
oonntsd for. 


Pari VI. (contd ,) — 
Three year$. 
Three years 


When the acceptor pays 
the amount of the bill. 

When the bill, note, or 
bond becomes payable. 

When the surety pays the 
creditor. 

When the surety pays 
anything in excess of 
his own share. 

When tbe plaintiff is ac- 
tually damnified. 

The date of the termina* . 
tion of the suit or busi- 
ness, or (where the at- 
torney or vakil properly 
discontinues the suit or . 
business) the date of 
such discontinuance. 

The close of the year in 
which the last item ad- 
mitted or proved is en- 
tered in tW account; , 
such year to be comput- 
ed as in tbe account. 

When proof of the death 
or loss is given cu- receiv- 
ed to or % the insurers, 
whether by or from the 
plaintiff or any other . 
person. 

When the insurers elect 
to avoid the policy. 


When the account is, dur- 
ing the continuance of 
the agency, demanded 
and refused, or, where 
no such demand is made, 
when the agemy ter- 
minates. 

When tbe aoeonni ie, dur- 
ing tbe oontinuanoe of 
tbe agency, demanded 
and refuetd, mr, where 
no eueh demand is mad^ 
when the egeiM^ termi- 
nates. 
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Desorlptioii of suit. 


Period of llmiU* Time from whioli period 
tioB. begins to mn. 



Part VI, {eontd .) — 
Three yean. 

90. — Other suite by principals sgainst 

agents for neglect or miscon- 
duct. 

91. — ^To oanoel or set aside an instru- 

ment not otherwise provided 
for. 

Three years 

Ditto ... 

92. — To declare the forgery of an in- 
strument issued or registered . 

Ditto 

93. — ^To declare the forgery of an 
instrument attempts to be 
enforced against the plaintiff. 

Ditto 

94. — For property which the plaintiff 
has conveyed while insane. 

Ditto 

95. — ^To set aside a decree obtained by 
fraud, or for other relief on 
the ground of fraud. 

Ditto 

96. — ^For relief on the ground of mis- 
take. 

Ditto ... 

97. — For money paid upon an exist- 
ing consideration which after* 
wards fails. 

Ditto ... 

98. — ^To make good out of the gene- 
ral estate of a deceased 
trustee the loss occasioned by j 
a breach of trust. 1 

1 

Ditto 

99. — For contribution by a party who 
has paid the whole amount 
due under a joint decree, or 
by a sharer in a joint estate 
who has paid the whole ; 
amount of revenue due from ! 
bimself and his oo-sbarers. 

Ditto 

By a co-trustee to enforce 
againet theestate of a deceas- 
ed trustee a claim for con- 
tribution. 

Ditto 

101.-~For a seaman’s wages. 

Ditto 

ICtt^For wggee notciberwiseexpress- 
^ j^vided for by this sche- 

Ditto 


When the neglect or mis* 
conduct becomes known 
to the plaintiff. 

When the facts entitling 
the plaintiff to have the 
instrument cancelled or 
set aside become known 
to him. 

When the issue or regie* 
tration becomes known 
to the plaintiff. 

The date of the attempt. 


When the plaintiff is re- 
stored to sanity^ and has 
knowledge of the con- 
veyance. 

When the fraud becomes 
known to the party 
wronged. 

When the mistake be- 
comes known to the 
plaintiff. 

The date of the failure. 


The date of the trustee's 
death, or, if the Iokn has 
not then resulted, the 
date of the loss. 

The date of the plaintiff 's 
advance in esoess of his 
own share. 


When the right to con- 
tribntioii accrues. 


The end of the voyage 
during which the wagsO 
are earned. 

When the wages aeorue 
dne. 
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THE gECOlID 

First Divigiom Sutto-^^eantifetMd). 


0eieriptlon ot salt. 



J’srt T' 1'4 (eontd.)- 
Three years. 

lO0Lr-«-^ tt MmbMQVMidMtn for exig^ Three jo&re 
bb dewtff 


a Mohmamadan for deferred 
dower 

10b.^By a mottgaifor alter the mort- 
gage haa been aatiafied to re- 
cover aurpule collect ioiig re- 
eebed by tlte mortgagee. 

lOft^For att aoeooiit Imd a ahare of 
tha prodta of a disaolved 
pattoerahipi* 

tha manager of a joint ea- 
tato of a» andWided family 
for ooiitr^baiiliaTf in reapeet of 
a payment made by him on 
aaecrani of tha ratate. 

10Sb*«-~By a Watior for the value of 
trees ool downs by his lessee 
ocHiisaiy to tha terms of the 
lease. 

10&. — For the pnifits of immoveable 
prajpei^ belonging to the 
plaintiff which have been 
wrangfally iiaosivsd by the 
ds l a nda iil^ 


lia^Fav aneais of 


111. — By a vendor of immoveable 
property to enforce his lien 
tor unpaid parobaae-money. 


118.«*«For a oall by a oompanj regia- 
taiod under any Btatnte or 
Aot 

lUe-^For apaoiio parteinanoe of a 

CMMstraob 


Whew tho dowar i» de^ 
manded and refused, or 
(where during the con- 
imuanoe of the mar* 

i riage no such demand 
has been made) wlien 
the marriage is dissolv- 
ed by death or divorce. 

When the marriage ia 
dissolved by death or 
divorce. 

When the mortgagor re-- 
enters on the mortgaged 
property. 

The date of tho dissolu- 
tion. 

‘ The date of the payment* 


When the tree# are cut 
down. 


When the prodts are re- 
ceived, or, where tho 
plaintiff has been dis- 

t peeseseed by m decree 
afterward# set stside on 
appeal, when be re- 
covers possession. 

When the arvearo become 

The time fixed for com- 
pl#ling the sale, or 
(whevo tho titio is ac- 
eeptod albr the time 
fixed for eompletionV 
tbo Mo ol liie naoi^ 
aTiOD' 

Wbma tlm oidi iopayallo- 


The date fixed for the 
perfonnaiioe* or» if no^ 
eodb dhle heined^ whoib 
the plahitUI bus oottoo 
that perfoimanio ia re* 
fused. 
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THE SECOND g(MEDXJLE^<«m«iMi«l). 

fi^Dimdont SuitB — (continued). 


of suit. 


Feiiod of limitii* 

tioQ. 


lrof» mMoh period 
begins to ran. 


114. — ^For tbe leeoiM^on of a oontraot 


liS. — Foreompenflation for the breach 
of an 5 contract, express or 
implied, not in wriiiog re^s- 
tered, and not herein speMsi- 
\y prorided for. 


116. — For compensation for the breach 
of a contract in writing regie* 
tered. 


117. — Upon a forei^ judgment m 

defined in t1^ Code of Civil 
Procedure. 

118. — l?o obtain a declaration that an 

alleged adoption is invalid, or 
never in fact took place. 


Part VL (eonfd ,) — 
Thrfie years* 
Three years 


Ditto 


Part riL-- 
Sia years. 
Six years 


Ditto 


When the facts entitling 
the plaintiff to have the 
oontraot rescinded first 
become known to him. 

When the contract ia 
broken, or (where there 
nre sneoessive breaohesj 
when the breacfh in 
rap^ of which the 
enit is inetltoied occurs, 
or (where the breach is 
eontinuing) when it 


When the period of limit* 
atioB wrad begin to 
run against a suit 
brought on a similar 
oofitmot not registered. 

The date of the judg* 
ment 


Ditto 


When the alleged adop* 
tion becomes known to 
the plaintiff. 


119. — To obtain a declaration that an 
adoption is valid. 


Ditto 


for which no period of 
limitation is provided else* 
where in this schedule. 


181. — ^To avoid fncunibranoes or un* 
der^tenures in an entire estate 
scid for arrears of Govern- 
ment revenue, or in a patni 
idluq or other saleable tenure 
sold for arrears of rent. 

188. — Upon a judgment obtained in 
British India, or a recogni- 


Ditto 


Part rilL-^ 
Twelve years. 
Twelve years 


Ditto 


When the Hgfiti of tho 
adopted son as such are 
interfered with. 

When the right to sno ao» 
ernes. 


When the sale beoomef 
final and conditslve. 


The date of the judg* 
ment or rsoogniaanoe. 


zanoe. 

183* — For a legacy or for a share of a 
osatdue bN^oeathedb^ atesta- 
tor, or for a distributive share 
of the property of an intestate. 

184. — For poss^on of an hereditary 
olfioe. 


Ditto 

Ditto 


When the legacy or share 
becomes payable or de* 
liverabU. 

WbeDUhe defwidaiit takoa 
possemiion of the office 
adveraely to the plaint* 
iff. 
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THE SECOND SCHEDULE--(o«m*i«»a(Q. 
First Divieioni <Su«fo-^coBtiQued). 


Beioriptioii of suit 

Period of limita- 
tion. 

Time from which period 
begins to run. 


Part VIlLictmid,) 
— Twelve pears. 

JErplanation . — ^An here- 
ditary ofBoe is poeaessed 
when the profits thereof 
are usnally received, or 
(if there are no profits) 
when the duties thereof 
are usually perf ormsd. 

IS5.— -Suit during the life of a Hindii 
or Muhammadan female by a 
Hindu or Muhammadan who, 
if the female died at the date 
of imitating the Buit, would 
be entitled to the poBBesaion 
of land, to have an alienation 
of Buoh land made by the 
female declared to be void 
except for her life or until 
her re-marriage. 

Twelve years 

The date of the aliena- 
tion. 

1 

186. — By a Hindd governed by the 
law of the Mit&k«hard to set 
aside bis father’s alienation 

Ditto 

When the alienee takes 
possession of the pro- 
perty. 

of ancestral property. 

127. — By a person excluded from joint- 
family property to enforce a 
right to share therein. 

Ditto ... 

When the exclusion be- 
comes known to the 
plaintiff. 

W hen the arrears are pay- 
able. 

128- — By a Hindu for arrears of main- 
tenance. 

Ditto 

189. — By a Hindd for a declaration 
of his right to maintenance. 

Ditto 

When the right ie denied. 

130. — For the resumption or assess- 
ment of rent-frae land. 

Ditto 

When the right to resnnie 
or assess the land first 
accrues. 

181.— To establish a periodically re- 
curring right. 

Ditto 

i 

When the plaintiff is first 
refused the enjoyment 
of the right* 

132. — ^To enforce payment of money 
charged upon immoveable 
property. 

JEix^^anamn — The allowance and fees 
respectively called mdlihdtm 
ana hQqq$ shall, for the pur- 
pose of this clause, be deemed 
to hti money charged upon 

Ditto 

When the money sued f w 
becomes due. 

immoveable property. 

138.— To recover moveaole property 
conveyed or beqneaihed in 
trust, depoeited, or pawned, 

. and afterwards bought from 
the trustee, depositary, or 
pawnee lor a valuable con- 
sidemtio&* 

Ditto 

The date of the purohase. 
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THE SEQOND SCHEDULE— (conWwttecl). 
First Division : Suits — (continued). 


Description of suit. 


Period of limita* 
tion. 


Time from wbieb period 
begin! to mn. 


Part VII L {cmtd,) 
— Twelve yeare. 


144.— For pOMession of immoveable 
property or any i ntorest there- 
in not hereby otherwise spe- 
cially provided for. 


Twelve years 


Part IX. — Thirty 
years. 


When the poseesrion of 
the defendant becomes 
adverse to the plainriiE- 


145. — Against a depositai^ or pawnee 
to recover moveable property 
deposited or pawned. 


Thirty years 


The date of the deposit 
or pawn. 


14d.— Before a Court established by 
Boyal Charter in the exercise 
of its ordinary original civil 
jurisdiction by a mortgagee 
to recover from the mort- 
gagor the possession of im- 
moveable property mort- 


Ditto 


When any part of tbo 
principal or interest 
was la^ paid on aooonnt 
of the mortgage debt. 


Part X. — Sixty 
years. 


147. — By a mortgagee for foreclosure 
or sale. 


Sixty years 


When the money seonred 
by the mortgage be- 
comes due. 


148. — Against a mortgagee to redeem 
or to recover possession of 
immoveable property mort- 

g»g«d. 


Ditto 


149.— Any suit by or on behalf of the 
Secretary of State lor India 
in Comiioil. 


Ditto 


When the right to redeem 
or to recover posceasion 
aeemes. 

Provided that all dlaiins 
to redeem, arising under 
instruments of mort- 
gage of immoveable 
proper^ ritnate in Bri- 
tish Bnrmah, which 
have been eieonted be- 
fore the first day of 
1863, shall be go- 
vern by the rules of 
limitation in foroe in 
that provinoe immedi- 
ately hefoie the same 
day. 

When the period of limi- 
tation would h^tn to 
tun under this Act 
aguiiisi a like suit by a 
private person. 
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THE SECOND SCHEDULE— 

Second Diviaion : Appeals. 


Baieripibn of oppeoL 

Penod of limita- 
tion. 

Time from which period 
begine to run. 

150. — Under the Code of Cri initial 
Procedure from a sentence of 
death passed by a Sessions 
Jod{^e. 

Seven days 

1 

The date of the sontenoe. 

151. — From a deei^ee or order of any 
of the High 0001*18 of judica. 
ture at Fort William, Mad- 
ras, and Bombay, in the ex- 
eroiM of its original juris- 
diction. 

Twenty days 

The date of the decree or 
oi'der. 

152.— Under the Code of Civil Proco- 
dure to the Court of a Dis- 
trict Judge. 

Thirty days 

The date of the decree or 
order appealed against. 

153. — Under the same Code, section 
001, to a High Court. 

Ditto 

, The date of the order re* 

1 fusing the ocriificato. 

164. — Under the Code of Criminal 
Procedure to any Court other 
than a High Cotti*t. 

Ditto 

The date of the sentence 
or order appealed 
against. 

156. — Under the same Code to a High 
Court except in the cases 
provided for by No. 160 and 
No. 167. 

Sixty days 

Ditto. 

150« — Under the Code of Civil Proce- 
dure to a High Court excejit 
in the cases provided for by 
No. 151 and No. 153. 

Ninety days 

The date of the decree 
or order appealed 
against. 

157. — Under the Code of Criminal 
Procedure from a judgment 
of acquittal. 

Six months 

The date of the judg- 
ment appealed against. 


Third Division : Applicaiions. 


Description of application. 

Period of limita- 
tion. 

Time from which period 
begins to run. 

158. — Under the Code of Civil Proce- 
dure to set aside an award. 

j 

Ten days 

When the award is sub- 
mitted to the Court. 

159.— For leave to appear and defend 
asuit under chapter xxxix. of 
the Code of Civil Procedure. 

Ditto 

When the summons is 
served. 

160. — For an order under section 029 
of the same Code restoring | 
to the file a rejected applica- 
tion for review. 

Fifteen days 

When the application for 
review is rejected. 

161«-->For the issue of a notice under 
•eetioii 258 of the same Code 
to shew eanse why the pay- 
ment or adjustment therein 
mentioned should not be re- 
eorded as certified.* 

Twenty days 

When the payment or 
adjustment is madti. 


e (its Jiot XIL at 1870, §. 108. 
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THE SECOND SCHBDULE--<^on^in«^. 
Third Division: Applications — (continued). 


Devcription of application. 


Period of limita- 
tion. 


Time from irMoh period 
begins to run. 


102.— For a review of judgment by 
any of tbe High Courts of 
Judicature at Fort William, 
Madras, and Bombay, in the 
exercise of its original juris- 
diction. 

163. — By a plaintiff for an order to 
set aside a dismissal by de- 
fault. 

104.— By a defendant for an order to 
set aside a judgment er 
parte, 

166- — Under the Code of Civil Pro- 
cedure, by a person dispos- 
sessed of immoveable pro- 
perty, and disputing the I 
right of the decree- holder or 
purchases at a sale in execu- 
tion of a decree to be put 
into possseHston, 

166. — To set aside a hale in execniton 

of a decree, on the ground of 
irregularity in publishing or 
eonducting the sale, or on 
tbe ground that the decr^e^ 
bolder has purchased with- 
out the periuission of the 
Court.** 

167. — Complaining of resistance or 

obstruotion to delivery of 
possession of immoveable 
property decreed or sold in 
execution of a decree or of 
dispossession in the delivery 
of ^ssession to the decree- 
holder or the purchaser of 
such pro|H»rty. 

168*— For re-admission of an app(*al 
dtsmtised for want of prose- 
cution. 

169. — For a re-hearing of an appeal 

beard eat parte in the absence 
ol the respondent. 

170. — For leave to appeal as a pauper. 


Twenty days 

Thirty days 
Ditto 
Ditto 


Ditto 


Ditto 


Ditto 

Ditto 

Ditto 


ITl.^lTttdsr •ectiofi 363 or 865 of 
the God# of Civil Procedure 
by> person claiming to be 
tbe le^ representative of a 
deceaeM plaintiff or appel- 
lant. 


Sixty days 


The date of tbe decree or 
order. 


Tbe date of the dismissal. 


The date of eaecuting 
any process for enforc* 
ing the judgment. 

Tbo date of tbe dispee* 
session. 


The date of tbe sale. 


The date of tbe resist- 
ance, obstruction, ox 
disposseseion* 


Tbe date of 4be diemtad. 


Tbe date sS tbe deevee is 

The dsde cff the deere 
appealed againet 

Tbedmteofthepfaffniir^ 

or appdlatttV death- 


• SeaAotXa. of I87%e. liOff 
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THE SECOND SCHEDULE--(uon«nw<2)* 
Third l}imsi(m : Applieatiom — (continued)* 


Deteription of application. 


Period of limita- 
tion. 


Time from which period 
bej^ine to run. 


• If I A,*— Under eeetion 366 of the 
same Code» by the defendant. 


* 171 B.*— Under eeeiton 368 of the 

•ame Code, to have the repre- 
■entative of a deceased de- 
fendant made a defendant. 

• If 10,— Under aection 371 of the 

name Code, for an order to 
aet aaide an order for abate- 
ment or diainimal. 

— Bj a purobaeer at an execution- 
■ale to set aside the sale on 
the i^rotmd that tlie person 
whose interest in tlie pro- 
perty purported to be sold 
Lad DO saleable interest there- 


in* 


178,— For a review of judgment* ex- 
oept in the oases provided 
for by No. 162. 

174--By a creditor of an insolvent 
judgment-debtor under sec- 
tion 3&3 of the Code of Civil 
Procedure. 

175,-— For payment of the amount of 
n decree by instalments. 

If5.«— Under the Code of Civil Proce- 
dure* section 616 or 525, that 
an award be filed in Court 

17f««— For the admission of an appeal 
to Her Mi^esty in Council. 

ifg^j^pplioattona for which no period 
of Umitatioo is provided else- 
where in this schedole, or by 
the Co^ of Civil Procedure* 
aection 230. ^ 

*For the execution of a decree 
or order of any Civil Court 
not provided for by No. 180 
or by the Code of Civil Pro- 
oedtun* aectton 230. 


Sixty days 


Ditto 


Ditto 


Ditto 


Ninety days 


Ditto 


Six months 
Ditto 

Ditto 

Three years 


Ditto; or* where a 
certified copy of 
the decree or order 
baa been register- 
ed, six years. 


The sixtieth day from the 
date of the plaintiff's 
death, t 

The date of the defend- 
ant's death. 


The date of the order for 
abatement or dismissal. 


The date of the sale. 


The date of the decree or 
order. 

The date of the publica- 
tion of the schedule. 

The date of the decree. 
The date of the award. 


The date of the decree 
appealed i^itist. 

When the right to apply 
accrues. 


1. The date of tlie deofee 
or order* or 

2. (where there has been 
an appeal) the date of 
the final decree or order 
of the Appellate Court, 
or 

3. (where there has been 
a review of jadmept) 
the date of the dissiston 
passed on the review, or 

4. (where the application 
next hereinafter men- 
tioned has been made) 


a Bee Act XU. of 137«, » 166* 
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THE SECOND SCHEDULE— (oowiiwttwZ). 
Third Division : Applieaiions — (cootinued). 


Description of application. 

Period of limita- 
tion. 

Time from which period 
be^ns to run. 



the date of appljing in 
accordance with law to 
the proper Court for 
execution, or ^ to take 
some step in aid of exe* 
cutioD of the decree or 
order, or 

5. (where the notice next 
' hereinafter mentioned 

1 has been issued) the date 

of issuing a notice under 
the Code of Civil Pro- 
cedure, section 248, or 

6. (where the application 
is to enforce any pay- 
ment which the decree 
or order directs to be 
made at a certain date) 
such date.^ 

Explanation 1 , — Where 
the decree or order has 
been passed severally in 
favour or more persous 
than one, distinguishing 
portions of the subject- 
matter as payable or 
deliverable to each, the 
application mentioned 
in clause 4 of this Num- 
ber shall take effect in 
favour only of snch of 
the said persons or their 
representatives aa it 
may be made by. But 
when the decree or or- 
der has been passed 
jointly in favour of more 
persons than one, snch 
appliealaon, if made by 
any oneormoreof them, 
or by his or their repre- 
•enh^ives, shall take 
effect in favour dE them 
all. 

Where the decree or order 
has been passed, eeve« 
rally, against more per- 
•nns than one, disun- 
guiehitig portions of 
the onbjeet-matter aa 
nayahte or deliverahlo 
ny en^ the applioi^ioit 




Act XV.] 


ujnTAnoir. 


489 


THE SECOND SCHEDULE— <c(m«in«e(Z). 


Third Division : Applications — (contlDadd}. 


Descriptian of Application. 

Period of limita> 
tion. 

Time from which period 
begins to rnn. 

160. — ^To enforce a judgment, decree, ! 
or order of any Court eetab- 
liBbed by Eoyal Charter in 
the exercise of its ordinary 
original civil jurisdiction, or 
an order of Her Majesty in 
Council. 

Twelve years 

shall take effect against 
only such of the said 
persons or their rept^e- 
sentatives as it may be 
made against. But 
whei'e the decree or or- 
der has been passed 
jointly against more 
persons than one, the 
application, if made 
against any one or mom 
of them, or against his 
or their representatives, 
shall take effect against 
them all. 

Explanation JL — ** Pro- 
per Couii;*' means the 
Court whose duty it is 
(whether under section 
226 or 227 of the Code 
of Civil Procedure or 
otherwise) to execute 
the decree or order. 

.When a present right to 
enforce the judgment, 
decree, or order accrues 
to some person capable 
of releasing the right : 

Provided that when the 
judgment, decree, or 
order has been revived, 
or some part of the 
principal money sectM'ed 
thereby, or some interest 
on snch money has been 
paid, or some acknow- 
ledgment of the right 
thereto has been given 
in writing, signed by 
the person liable ta pay 
such principal or inter- 
est, or his agent, to the 
person entitled thereto 
or his agent, the twelve 
years shall be computed 
from the date of such 
revivor, payment, or 
acknowledgment, or the 
latest of such revivors, 
payments, or acknow- 
ledgment^ a« the 
may be. 
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THE GENERAL STAMP ACT. 

NO. I. OF 1879. 

Rmckiticd the Q.-Q.’a Absent oh the 17 th January 1879 . 
An Act to coneolidate and amend the law relating to stamps. 


CHAPTER I. 


Bliort title. 
Iieee) extent. 
Oommenoement. 


PftELTMINAKT. 

1. This Act may be called ** The lodian 
Stamp Act, 1879 :** 

It extends to the wlmle of British India ; 
And it shall come into force on the first 
day of April, 1879. 

SL On and after that day, the Acts specified in the third schedule 
shall be repealed to the extent specified in the 
Eepesl of eoaofcmenU. Column of the same schedule. But all 

rules made under the General Stamp Act, 1869, and then in force, shall, 
so far as they are consistent with this Act, be deemed to have been 
made hereunder. And all references made to the General Stamp Act, 
1869, in enactments passed subsequently thereto, shall be deemed to be 
made to this Aot. 

3. In this Act, unless there is something 
repugnant in the sulyect or context, — 

(1.) ** Banker"^ includes a bank and anj 
person acting as a banker : 

(2.) Bill of exchange” includes a hand! : 
{3.) *^Bill of lading” means any insti ument signed by the owner 
of a vessel or his agent, acknowledging the 
•»Bni of Ming," receipt of goods therein described, and under* 

taking to deliver the same at a place and to a person therein mentioned 
or indicated ; 

•• Bond." (4.) " Bond" means — 

(is) any matrument whereby a person obliges himself to pay money 
to another, on condition that the obligation shall be void if a specified 
act is performed, or is not performed, as the case may be ; 

(h) any instrument attested by a witness, and not payable to order 
or bearer, whereby a person obliges himself to pay money to another ; and 
(c) any insurument so attested whereby a person obligee himself 
to deliver grain or other agricultural produce to another ; 

(A) ** Cbaigeable” means, as applied to an instniment executed or 
“CIniHintili" execute after this Act comes into force, 

chargeable under this Act, an, as ajppited to 
any ether inalromeiit, chargeable under the law in force to BnUah 
India when such tnstrument wa^ executed, or, where severai peraotia 
aaaoutad tba iastmtnont ah different times, Itot executed: 


jAterprotatiOQ-olanae. 

- Banker. •• 

" Bill of exohange." 
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(6.) " Cheque” means a bill of exchange 
♦'Cheque.” drawn on a banker and payable on demand: 

(7.) ” Chief Oontroliing Revenue Authority"' rneanS^. in the Presi* 
« Chief OoatroiUiigBere- deucy of Fort St George and the territories 
nue Authority.” respectively under the administration of the 

liieutenant-Qoveriiors of Bengal and the North-Western Provinces, the 
Board of Revenue : in tlie Presidency of Bombay, outside Sind and the 
limits of the town of Bombay, a Revenue Commissiotier : in Sind, the 
Cointiiissioner : in the Paiij^b, the Financial Commissioner; and else- 
where, the Local Government or such officer as the Local Government 
by notification in the official Gazette, appoint in this behalf by 
name or in virtue of his office: 


(8.) "Collector" means, within the limits of the towns of Calcutta, 
Madras, and Bombay, the Collector of Calcutta, 
* 0o**®<^®*** Madras, and Bombay, respectively, and without 

those limits, the Collector of a l^’strict, and includes a Deputy Cora- 
inisstorier and any officer whom the Local Government tway, by notifica- 
tion in the official Gazette, appoint in this behalf by name or in virtue 
of his office : 


(9.) "Conveyance"’ means any instrument by which property (whe- 
ther moveable or immoveable) is transferred 
‘ ”Oonr«yan«u.” Oil sale : 

(10.) " Duly stamped,” as applied to an instrument, means, stamp* 
I written upon paper bearing an impressed 

Duly stamped. Stamp, in accordance with the law in force in 

British India when such instrutiient was executed or first executed: 


(It.) "Instrument of partition” means any instrument whereby 
. “ lastrameut of parti- co-owners of any property divide or agree to 
tiott.” divide such property in severalty, and includes 

also a final order for effecting a partition passed by any Revenue 
Authority : 

.. (12.) "Lease” moans a lease of irnmove- 

able property, and includes also 

(а) a pattd, 

(б) a kabiiliyat or other undertaking in writing, not being a 
counterpart of a lease, to cultivate, occupy, or pay or deliver rent for, 
iinmoveable property, 

(c) any instrument by which tolls of any description are let, and 

(d) any writing on an application for a lease intended to signify 
that the application is granted : 

(13») "Mortgage-deed” includes every instrument whereby, for 
the purpose of securing money advanced, or to 
. ” Hottguas*^osd.” jjg advanced, by way of loan, or an existing 

car future debt, or the performance of au engagement, one person 
tcansfers, or creates, to or in fovour of another, a right over specified 


property ; 


(14.) " Paper” includes vellum, parchment, 
or any other material on which an rnstrument 
may h« written ; 

M, 5(J 
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(15.) Pt»licy of luattrance^* tneatid afty instrument hy which one 
•* Policy of Inwran^e,” person, in Consideration of a premium, engages 

to indemnify another against loss, damage, or 
liability arising from an unknown or contihgent event: 

it includes a life-policy : 

(16.) “ Power-of-attorney” means any instrument (not chargenhle 
« Powpr^of-Attomcy.*’ with a fee under the law relating to Conrt-feeS 
for the time being in force) empowering a 
speci6ed person to act in the stead of the fmraon executing it ; 

(17.) ** Receipt” means any note, inernorandurn, writing, or adver- 
"Jtooefpt.” tisement, when^by any money or any bill of 

exciiange, cheque, or promissory note, is ftC«* 
knolvledged to have been received, or whereby any other moTeable 
property is acknowledged to have l>een received in satisfaction of a 
debt, or whereby any debt or demand, or any part of a debt or demand, 
18 acknowledged to have been satished or discharged, or which signities 
or imports any such acknowledgment, whether the same is or is not 
signed with the name of any person : 

«Scbednie.*» (18.) " Schedule” means a schedule to this 

Act atmexed : 

(19.) “Settlement” moans any non-testnmont?iry disposition, in 
** SeUlcnieni." writing, of moveable or irntnoveable property, 

made — 

(а) in consideration of marriage, 

(б) for the purpose of distributing property of the settler * among 
bis family or those for whom he desire to pnwide, or 

(e) for any religious or charitable purpose : 

It includes an agreement in writing to make such a disposition : 
“Vattel.” (20.) “Vessel” moans anything made for 

the conve} ance by water of human beings or 
property ; 

“WritUn,” « Writing “ (21.) “ Written” and “writing” include 

every mode in which word.s or figures can be 
expressed upon paper. 


Bobadtiles to be read 
part of Aot. 


4. The schedules and everything therein 
coiitaimd slmll be read and construed as part 
of this Act. 


CHAPTER n. 

8tamp-]>utirs. 

A . — Of the Liability af iTiatntmenis to Duty, 

8 . dulyect to the exemptions contained in the second schedule, the 
ohargeablo following instruments shall be chargeable with 
witbdeiy* doty of the amount indicated in the first sche- 

dule as the proper duty therefor respectively, that is to say — 

(ct) every instrument mentioned 4n the first schedule, and which, 
not having mon {deviously executed by any person, Is executed ia 
Bfitish India on or after the first day of April, 1879 ; 
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(b) every bill of exchauge, cheque, or promissory note dimnrn or 
made out of British India on or after that day, and accepted or paid, or 
presen teti for acceptattce or payment, or endorsed, traiisferiod, or other* 
wise negotiated, in British India ; and 

^o) every instrument (other than a bill of exchange, cheque, or 
promissory note) mentioned in the first schedule, which, not having., 
been previously executed by any person, is executed, out of Bi'itis|i 
India on or after that day, relates to any property situate, or to any 
matter or thing done or to be done, in British India, and is received ip 
British India, 

6, Where, in the case of any sale, lease, mortgage, or settlement, 
Several inatmmonts used several instruments are employed for complete 

in tingle transaotiona, ing the transaction, the principal instrument 

only shall be chargeable with the duty prescribed. for the conveyance, 
leaser, mortgage, or settlement in the first schedule, and each of the other 
instruments shall be chargeable mtU a duty of one rupee instead of tho 
doty (if any) prescribed for it in that schedule. 

Tiie parties may determine for tlremselves which of the tnstrti- 
ments so employed shall, for the purposes of this section, be deemed to 
be the principal instrument. 

7. Any instrument comprising or relating to several distinct 
lostnimeritfl relating to matters shall be chargeable with the aggregale 

aereral distifiot matters. amount of the duties wiM) wbtch Separate in- 
strumeuts, each comprising or relating to one of such matters, would be 
chargeable under this Act. 

Subject to the provisions of the first defuse of this section, aii 
laetmmenta coming with- instrument HO framed as td come within two or 
iu Mveral de«ori|itious in more of thC dcsctiptioDH in the first schedule 
Eohedulel. siiall, where the duties chargeable thereunder 

are different, be chargeable only with the highest ot such duties ; buh 
nothing herein contained shall render chargeable with duty exceeding 
4>nd rupee a counterpart or duplicate of any instrument chaigeable with 
duty, and in respect of which the proper duty has been paidT 

^oirsrto reduce or remit 8* The Govern or-Oeoeial in Council may, 
Mtf. by order published in the Gazette of India^ 

{a) reduce or remit, whether prospectively or retrospectively, in 
the whole or any fmrt of British India, the duties with which any iustm'* 
meats or any particular class of instruments, or any of the instruments 
belonging to such class, or any instruments when executed by or in 
favour of any particular class of persons, or by or in favour of any 
members of such class, are chargeable, and 

(6) cancel or vary such order to the extent of the powers herein 

fpven. 

B, — Of Stampe and the Made of uzmg 

9. Except as otherwise expressly prmrided in this Act, all dutisp 
HtttiMliowSobeMiid. with which any instroments are chargeable 
shall be paid, and such payment shall be IndV 
$ated on such insiruments, by xucani of stampiH-** 
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(a) according to the provisions herein contained, or 

(&) when no sucli proviniou is applicable thereto — as the Gbvemor-* 
General in Council may by rule direct. 

The rules made under this section may, among other matters, 
regulate — 

' (1) in the case of each kind of instrument — the descriptton of 

stamps which m%y be used, 

(2) in the case of iustruments stamped with impressed 8tanips~ 
the number of stamps wltich may be used, 

(8) in the case of Hindis — the size of the paper on which they are 
Written* 

TT«e of *aTie.iT8 .tamps. 10- T*?® following instruments may be 

Stamped with adiiesive stamps, namely: — 

(a) instruments chargeabic with the duty of one anna, except 
parts of bills of exchange payable otherwise than on demand and dmwn 
in sets ; 

(b) bills of exchange, cheques, and promissory notes drawn or made 
out of British India ; 

(c) entry as au advocate, vakil, or attorney on the roll of a High 
Court ; 

(c2) notarial acts ; and 

(e) transfers by endorsement of shares of public Companies and 
Associations. 


11. Whoever affixes an adhesive stamp to any instrument charge- 
Oanoollatioo of adhesive able with duty, and which has been executed 

sUmpa. by auy person, hhall, when affixing such stamp, 

cancel the same so that it cannot be used again ; 

aud whoever executes any inatiument on any paper bearing an 
adhesive stamp shall, at the time of execution, unless such stamp has 
been already cancelled in manner aforesaid, cancel the same so that it 
cannot be used agaiu. 

Any instrument bearing an adhesive stamp which has not been 
cancelled so that it cannot be used agaiu shall, so far as such stamp is 
concerned, be deemed to be unstamped. 

12. Every instrument written u|X>n paper stamped with an im- 
How inttroments stamp, pressed Stamp shall written in such manner 

sd with imprfitsed stamps that the stamp may appear on the face of the 
mro to bo writtoa. instruments, and cannot be used for or applied 

to any other instrument. 

13. No second instrument chargeable with duty shall be written 
Only one insimmont to upon a piece of stamped paper upon which an 

bo on same sUmp. instrument chargeable with duty has already 

been written: nrovided that nothing in this section shall prevent any 
endorsement which is duly stamped or is not chargeable with duty 
being made upon any instrument for the purpose of transferring any 
right created or evidenced thereby, or of acknowledging the receipt 
of any money or goods the payment or delivery of which is securra 
thereby. ^ 

lasWomoiii writMi eoe^ Every instrameni written in contra- 

truy tb soegon IS or If vention of section It or 13 shall be deemed to 
be aostamped. ^ 
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16. Wliore the duty with which m instniment is cTmrgeahlei^ or its 

. exemptioD from duty» ciepeods iti auy tnatiaer 

Denoting dat 7 . actually paid ill respect of 

another instrument, the payment of such last-mentioned duty sltalh if 
application be made in writing to the Ci>ilector for that purpose, and 
on production of both the instruments, be denoted upon such first-ment 
tinned instrument in such manner as the Qoveruor-Genetal in Council 
may by rule prescribe. 

0, — Of the Time of Stamping Inatrumente. 

16 All instruments chargeable with duty, and executed by any 
Instniineuts ezeoated in person ill British India, sliall be stamped before 
Britinh India. or at the time of execution. 

17. Every instrument chargeable with duty executed only out of 
Inrtmraeni. o*h«r than British ludia, au(| »ot being a bill of excbauge, 

biiia, oheqttw«. ami note* (5X6- cheque, or promissory note, may be st amped 
oiited out of Hritish Iruiifi. within three months after it has been first re- 
ceived in British India; or, where such instrument cannot, with refer- 
ence to the desciiptioii of stamp prescribed therefor, be duly stamped by 
a private person, it may be taken witiiin tiie stid period of three months 
to the Collector, and he shall stamp the same, in such manner as the 
Governor-General in Council may by rule prescribe, with a stamp of such 
value as the person so taking such instrument may require and pay for. 

18. The first holder in Btiti*«h India of any bill of exchange, cheque, 
Bills, ohoquort, nnd uotos or promissory note drawn or made out. of British 

drawn oat of Briiuh India. India, shall, before ho presents the same for 
acceptance or payment, or endorse.^, transfers, or oilier wise negotiates the 
same in British India, at&x thereto the proper stamp, and cancel the 
same : 

Provided that if, at the time, any such bill, cheque, or note, comes 
into the hands of any holder thereof in British India, the proper a<]he- 
sive stamp is affixed thereto and cancelled in manner prescribed by 
section II, and such holder has no reason to believe that such stamp 
was affixed or cancelled otherwise than by the person and at the 
time required by this Act, sucli stamp shall, so far as relates to such 
holder, oe deemed to have been duly affixed and cancelled. But no- 
thing oontainetl in this proviso shall relieve any person from any penalty 
incurred by him for omitting to affix or cancel a stamp. 

D. — Of ValuaJtions for Duty, 

19. Where an instrument is chargeable with ad vaJorem duty in 
ConwnkMi of nmoant ex- resfiect of ail amount expressed in pounds 

pf sas od is eertein eorrenoiim. sterling, pounds currency, francs, or dollars, such 
duty shall be calculated on the value of such money in the currency of 
British India according to the following scale : — 

One pound sterling or pound currency is equivalent to ten rupees : 

One hundred francs are equivalent to forty rupees : 

One Itcxkaa or China dollar is equivalent to two rupees four annas* 
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89. Wliero an instrum'>nt is ehargeatile wi^ ad valorem duty in 
Om,T-r.rto«of«no«..t«. express^ in any other 

pre««ed inotiieribreigticar- fort^it^it or C4>ionial currency, Such duty shall be 
calcuiatt^d ou the value of atioh tuoiiey in Uie 
currency of British India aocnrding to the curraot rate of exchange oa 
the day of the date of the instruments 

21 . Wliere ao iustrumeut U chargeable with ad vcdorem duty in 
Stook and marketable ee- respect of any stock or of any malrketable seen- 

enritiet huw to be rained. rity, Such duty shall be calculated tin the value 
of such stock or security acconiitig to the average price thereof on the 
day of the date of the instrument. 

22 . Where an instrument contains a statement of current jrate of 
Sgeot of statement of exchange, or average price, as the case may 

rate of esuhange or arer- rt^quire, and is stam(>6d in accordance With such 
statement, it shall, so far as regards the subject- 
matter of such statement, be presumed, until the contrary is proved, to 
be duly stamped. 

23 * Where interest is expressly made payable by the terms of au 
InatrttmantareBtirving in- instrii ment, stich instrument shall not be charge- 
lar««t. able witli duty higher than that with which it 

would have been chargeable had uo lueution of iu tercet been tnad^ 
therein. 

24 . Where any property is transferred to any person in consider- 

H*»wtmiHif«rinooti«id«r. wholly or in part, of any debt due to 

ation of debt, or Bnbjfiot to him, or subject either certainly or contingently 
Ibtnro pnjrmofit, Ao., to be payment or transfer of any money or 

e urged. Stock, whether being or constituting a charge 

or incumbrance upon the property or not, such debt, money, or stock, ia 
to be deemcKl the whole or part, as the case may be, of the consideration 
in respect whereof the transfer is chargeable with ad valu^*em duty. 

25 . Where an instrument is executed to secure the payment of aw 
Tfdimtioti in oaso of nn- annuity, or Other sum payable periodically, or 

unity, dm. where the consideration for a conveyance is aw 

annuity or other sum payable periotiically, the amount secured by such 
instrument, or the consideration for such conveyance (as the case may 
be), shall, for the purposes of this Act, be deemed to be — 

(u) where Uie sum is payable for a definite period so tliat the total 
amount to be paid can be previously ascertained — such total atnomit ; 

(6) where tiie sum is payable in perpetuity or for an indefinite time 
wot terminaMe witli any life in being at the date of such instmnient or 
eonveyattce— the total amount which, according to the terms of such 
instrumeiit or oonve^ance, will or may be payable during the period tMf 
twen^ years next alter the date of such instrument or conveyance ; and 

(c) where the sum is payabk for an indefinite time terminable wi^ 
way liie in being at the date of such instrument or cmiveyance^the 
total amount which will or may be payable as aforesaid dut ing the period 
of twdve years next aftwr the date of snob instruineul or omivpyiuioe. 
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28, Whore Ihe amount or value of the mibjeet-tnatter of any 
sump where raloe of cbttiKeable wiih‘ cwf voloi^em duty 

atibjeet*ioatter ta indeUr- eaiiiiut be, or (in the case ef nii iUHtruiifieiit exe-^ 
^^nnte, ciUed befoie this Act comes into ftm-e) could 

Hot have been, ascertained, at the date of its execntion or Hrst execO^ 
ti<«n, nothing shall be claimable tinder such instrument more than ihe 
highest amount or value for which, if stated iti an inatruineiit of the 
name description, the stump actually used would, at the date of such 
execution, have been sufficient. 

27. The coriaideration (if any) and all other facts and circum- 
Faotaaffootingdaty tobe Stances affecting the chitrgeability of any in* 

wot forth in instroiiioot. struineiit with duty, or the amount of ihe duty 
with which it is chargeable, shail be fully and truly set forth therein, 

28. (a) Where any property has been contracted to be sold for one 
pirvotion lui to duty in Ciuisideiation for the whole, and is conveyed 

OiuiAvf onriain conv<ynnc<»a. to the purchaser ill sefiaru to parts by <1 1 fferent 
iMStruinents, the consideration shail bo apportioned in such manner as 
tlie parties think Hi, so tliat a distinct consideration for each separate 
prtit is Sk.‘t forth in the conveyance relating tltcrcto, and such conveyance 
shall be chargeable with ad tuforem duty in respect of such distinct 
Ooiishlcrathin. 

(6) Where property contracted to be purchased for one consider* 
iilion fcr the whole by two or mote persons jointiv, or t>y any person 
for himself and others, or wholly for others, is conveyed in parts by 
aepanite instiurnctits to the pcisons by or for wlmrn the same was juir- 
chased, foi distinct parts of the consitletation, the cofiVf^yanee of eaeh 
separate} part shall be chaigcable with rtii tHilorem duty in respect of 
the distinct part of the consideration ihertdtt speoHed. 

(c) Where n fK^rson having contracted for the purchase of any 
property, but not having obtaitn d a conveyance thereof, contracts to sell 
tlie same to any other person, and the prot>etty is in consequence con* 
veyed iiumediaudy t»» the sub-purchaser, thecotiveyauce shall he charge- 
able with ad valorem duty in respect of the considerution for the sale 
by the original }?ui chaser to the sub-purchaser. 

(d) Where a person having contt acted for the purchase of any 
property, hut not having obtained u conveyance theieof, contracts 
Sfdl the whole, or uiiy fiatt thereof, to any 4»iher peison or fiersous, anc 
the property is in consequence conveyed by the original seller to differ* 
etii persons in parts, the conveyance of each pait sold to a sub-pur- 
chaser shall be chargeable with vai<yi'em duty in respect only of the 
consideratiofi pnhl by such sub-purclmser, without regard totheatnouii 
or value of the original considerathm, and the conveyance of the residtie 
(if any) of such pr,«q>erfy to the original purchaser sljall be chargeable 
with afl valorem duty in respect ofdy of the excess of the onginaf 
aideration over the a^regate of the cousideratiun paid by ihe sub-pu^ 
eliasers : 

Provided that the duty on such last«cneiittoiied conveyance sliali i 
tm case be less than one rupee. 

(e) Where a suh-purchaser takes an actual o^ve^ance rrf the 

f be person immediatefy selling to him which is ebatgeaM 
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with ud valorem duty in respect of the cousideratiou paid hy him* and 
in duly stamped accordingly, any conveyance to be afterwards made 
to him of the same property by the original seller shall be chargeable 
with a duty eottal to that which would he chargeable on a conveyance 
for the oousiaetation obtained by such original Keller ; or where such 
duty would exceed five rupees, with a duty of five rupees. 

if, — Duty by whom payable* 

, 29. In the absence of an agreement to the 

BatiM by whom payable, contrary, the expense of providing the proper 
stamp shall be borne — 

(a) in the case of any instrument described in niirabera 2, 11 , IS, 
14, 15, 24, 28, 29, SO, 44, 58, 54, 55, 67, and 60 (a) and (5) of the fimt 
schedule — ^by the peraou drawing, making, or executing such instru*** 
ment : 

(b) in the case of a policy of insurance — by the insured : 

(c) in the case of a conveyance — by the grantee : in the case of a 
lease or agreement to lease — by the lessee or intended lessee : 

(d) in the case of a counterpart of a lease — by the lessor : 

(c) in the case of an instrument of partition — by the parties there« 
to in proportion to their respective shares in the property comprised 
therein, or when the partition is made in execution of an order passed 
by a Revenue Authority, in Midi proportion as such Authority directs : 

(/) in the case of an instrument of exchange — by the parties ia 
equal shares ; and 

ig) in the case of a certificate of sale — by the purchaser of the 
proptuty to which such certificate relates. 


CHAPTER III. 

Adjudication ah to Stamps. 

80 . When any instrument, whether executed or not, and whether 
Af^ndication as to propor previously stamped or not, is brought to the 
CollecU»r, and the person bringing it applies to 
have the opinion of that officer as to the duty (if any) with which it is 
chargeable, and pays a fee of such amount (not exceeding five rupees 
and not less than eight annas) as the Collector may in each case direct, 
the Collector sfiull determine the duty (if any) with which, in his judg- 
ment, the instrument is chargeable : ® 

and may, for that purpose, require to be furnished with an abstract 
Ooltootor m»y oaUforab. of the instrument, and also with such affidavit 
airaot and oridrnoe. or other evidence as he may deem necessary to 

prove Uiat iill the facts and circumstances affecting the chargeability of 
the insmiment with duty, or the amount of the duty with which it is 
chargeable, are fully and truly set forth therein, and may refuse to pro- 
oeed upon HUY such application until such abstract aud evidence have 
been furnished accordingly : 

Provided that no evidence furnished in pursuance of this section 

Pioviao. against any person in any civjll 

1 ' proceeding, except in an enquiry as to the duty 

with which the instrument to which it relates is chargeable; amj. ever^ 
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peraon by whom Any sucb evWence is furnished shall, on payment of 
the full duty with which life instrument to which it relates is charge- 
able, be relieved from any penalty he may have incurred under thio 
Act by reason of the omission to state truly in such instrument any of 
the facts or circumstances aforesaid. 

31. When an instrument brought to the Collector under section 30 
is, in his opinion, one of a description charge- 

OertiOcato by Oolleotor. 

(a) the Collector determines that it is already fully stamped, or 
{b} the duty determined by the Collector under section 30, or 
Ouch a sum as, with the duty already paid in respect of the instrument, 
is equal to the duty so determined, has been paid, 

the Collector shall certify by endorsement on such instrument that 
the full duty (stating the amount) with which it is chargeable has been 
paid. 

When such ihstrument is, in his opinion, not chargeable with duty, 
the Collector shall certify in manner aforesaid that such instrument is 
not so chargeable. 

Any instrument upon which an endorsement has been made under 
tliis section shall be deemed to be duly stamped or not chargeable with 
duty, as the case may be ; and, if chargeable with duty, shall be receiv- 
able in evidence or otherwise, and may be acted upon and registered as 
if it had V»een originally duly stamped : 

Nothing ill this section shall authorize the Collector to endorse — 
any instrument executed or first executed in British India, and 
brought to him after the expiration of one month from the date of its 
execution or hrst expiration (as the case may be) ; 

any instrument executed or first executed out of British India, and 
brought to him after the expiration of three months after it has been 
first received in British India; or 

any instrument chargeable with the duty of one anna, or any bill 
of exchange or promissory note, when brought to him after the drawing 
or execution thereof on paper not duly stamped. 

82. Every payment of a fee under section 30 shall be made in 
Psymetit of fees under stamps, or cash, as the Qovernor-Geueral ih 
•eotion 30 how made. Council may by rule direct. 


CHAPTER IV. 

Instrumkni« not i>ult stamped. 

Bnuaiflatkm mud im- 38. Every person having, by law or con- 
pounding of instrumeuu, sent of parties, authority to receive evidence, and 
every person in charge of a public office, except an officer of poHdd, 
before whom any instrument chargeable, in his opinion, with duty, 
is produced or cornea, in the performance of his fuiictions, shall, if it 
appears to him that such iustrumeut is not duly stamped, impound 
the same. 

For that purpose every such person sbaU examine every instru- 
ment so chargeable, and so produced or coming before him, in order to 

M, 
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Ascertain whether it is stamped with a stamp of the value and descrip^ 
lion required by the law in force in British India when such instrument 
was executed or first executed : 

Provided that nothing herein contained shall be deemed to require 
any Magistrate or Judge of a Criminal Co«rt to examine or inipound 
any instrument coming before him in the course of any proceeding 
other than a proceeding under chapter forty or chapter forty-one of 
the Code of Criminal Procedure, or chapter eighteen of tlje Presidency 
Magisttates* Act: 

Provided also that, in the case of a Judge of a High Court, the 
duty of examining and impounding any iimtrument under this section 
may be delegated to such officer as the Court appoints in this behalf. 

The Local Government may, from time to time, in cases of doubt, 
determine who shall be deemed to be, for the purpose of this sectioq, 
persons in charge of public offices. 

34. No instrument chargeable with duty shall be admitted in 
ln.tran.enu not dniy evidence for any purpose by any person having, 
•UnuK^d inadmiaaible in by Jaw or consent of parties, authority to receive 
wvid«}iioe, Ao. evidence, or shall be acted upon, registered, or 

auth(*nticated by any such person or by any public officer, unless such 
instrument is duly stamped: 
i>rovi«o. Provided that — 

l8t, any such instrument, not being an instrument chargeable with 
InsfcnmiontB admitsible a duty of one anna only, or a bill of exchange 
on payinent of duty and or promissory note, shall, subject to all just 
^penalty, exceptions, be admitted in evidence on pay- 

ment of the duty with which the same is chargeable, or (iu the case of 
an instrument insufficiently stamped) of the amonut required to make 
up such duty, together with a penalty of five rupees, or when ten times 
the amount of the proper duty or deficient portion thereof exceeds five 
rupees, of a sum equal to ten times such duty or portion ; 

nothing herein contained shall prevent the admission of any 
and in cortiviu oriminal instrument in evidence in any proceeding in a 
proct^tdingH. Criminal Court other than a proceeding under 

chapter forty or chapter forty-one of the Code of Criminal Procedure, 
or chapter eigiiteen of the Presidency Magistrates* Act; 

Srd, when an instiument has been admitted in evidence, such 
AdniitHioii of invtrumeiit admission shall not, except as provided in sec- 
tj„„ 50 be called in question at any stage of 
the same suit or proceeding oii the ground that the instrument has not 
been duly stamped. 

8S. When the person impounding an instrument under sec- 
Inatranientii impoandad tion 33 has, by law or consent of parties, 
ow e t wit . authority to receive evidence, and admits such 

instrument in evidence upon payment of a penalty as provided by sec- 
tion 34, bo shall send to the Collector an authenticated copy of suclr 
iiisirunient, together with a certificate in writing, stating the amount 
of duty and penalty levied in respect thereof, and shall sene 
such arnoufit to the Collector, or to such person as he may appoint in 
this behalf. ^ rr- 
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la every other case, the person so irapouadiag ao instrument shall 
send it in original to the Collector. 

36. When a copy of an instrument is sent to a Collector under the 

Coiieotor»8 power to ro. paragraph of section 35, he may, if he 

fond pSoalty paid under thinks fit, (ipoti application made to him in this 
teotion 35, let para. behalf, refund any portion of the penalty in 

excess of five rupees which has been paid in respect of such instrument^ 
or 

when such instrument has been impounded only because it has 
been writteu in contravention of section 12 or section 13, he may refund 
the whole penalty so paid. 

37. When the Collector impounds any instrument under sec- 

OoUector’a power to receives any instrument sent to him 

stamp instruments im- Under the Second clause of sectiou 35, he shall 
pounded. adopt the following procedure : — 

(a.) If he is of opinion that such instrument is duly stamped, or 
is not chargeable with duty, he shall certify, by endorsement thereoti, 
that it is duly stamped, or that it is not so chargeable (as the case may 
be), and shall, upon application made to him in this behalf, deliver such 
instrument to the person from whose possession it came into the hands 
of the officer impounding it, or as such person may direct. 

(6). If the Collector is of opinion that such instrument is charge- 
able with duty, aud is not duly stamped, he shall require the payment 
of the proper duty, or the amount required to make up the same, 
together with a penalty of five rupees ; or if ten times the amount of 
the proper duty or of the deficient portion thereof exceeds five rupees, 
then such penalty, not less than five rupees and not more than ten 
times the amount of such duty or portion, as he thinks fit ; 

Provided that, when such instrument has been impounded only 
because it has been written in contravention of section 12 or section 13, 
the Collector may, if he thinks fit, remit the whole penalty prescribed 
by this sectiou. 

Every certificate under clause a of this section shall, for the pur- 
pose of this Act, be conclusive evidence of the matters stated therein. 

Nothing in this section applies to an instrument chargeable with a 
duty of one anna only, or to a bill of exchange or promissory note. 

38. If any instrument chargeable with duty, and which is not 
Instramenu unduly duly Stamped, is produced by any person of his 

stamped by accident. owu motion before the Collector within one 

year from the date of its execution or first execution, aud such person 
brings to the notice of the Collector the fact that such instrument is 
not duly stamped, and offers to pay to the Collector the amount of the 
proper duty, or the amount required to make up the same, and the 
Collector is satisfied that the omission to duly stamp such instrument 
has been occasioned by accident, mistake, or urgent necessity, he may» 
instead of proceeding under sections 33 and 37, receive such amount,, 
and proceed as next hereinafter prescribed. 

Nothing in this section applies to an instrument chargeable with 
a duty of one anna only, nr to a bill of exchange or promissory note. 
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' dfi. Wbeo tlie dn(^ and penalty (if any) leviable in respect of 
BndorMm.i.t of Inotru- iiigtrument havc been paid under section 

menu on wbiob dnt^ hai 34, Section 37, or section 38, the person admit* 
been paid under aeofeiozi 84, ting such instrurnent in evidence, or the Col- 
^'*^*®* lector (as the case may be), shall certify by 

eodorsetnent thereon, that the proper duty, or (as the case may be) the 

1 )roper duty and penalty (stating the amount of each), have been 
6 vied in respect thereof, and the name and residence of the person pay- 
ing them. 

Every instrument so endorsed shall thereupon be admissible in 
evidence, and may be registered and acted upon and authenticated as 
if it had been duly staniped, and shall be delivered on bis apnlicatiou 
in this behalf to the person from whose possessiou it came into the 
bands of the officer impounding it, or as such person may direct : 

Provided that no instrument wliich has been admitted in evidence 
upon payment of duty and a penalty under section 34 shall be so 
delivered before the expiration of one month from the date of such 
impounding, or if the Collector has certified that its further detention, 
is necessary and has not cancelled such certificate : 

Provided also that nothing in this section shall affect, the Code of 
Civil Procedure, section 144, clause 3. 


40. The payment of a penalty under ibis chapter in respect of aa 
Proteotitioii tor offeooe iustruiiieiit shall uot bar the prosecution of any 
against person who appears to have committed an 

offence i^ainst the stamp-law in respect of such instrument : 

But no such prosecution shall be instituted iu the case of any 
Proviso. instrument iu respect of which such a penalty 

has paid, unless it appears to the Collect- 
or that the offence was cotniiaited with an intention of evading pay- 
ment of the proper duty. 


41. When any duty or penalty has been paid, under section 84^ 
Persons pacing duty or section 37, or secthm 38, by any person in re- 
pensUy may rsoover ssmo Sfiect of an instrument, and by agreement, op 
in oortsin ossos. under the provisions of section 29 or any other 

enactment in force at the time such instrument was executed, some, 
other person was bound to bear the expense of providing the pmper 
stamp fur such instrument, the first- meutioued person shall be entitled 
to recover from such other person the amount of the duty or penalty so 
paid ; and for the purpose of such recovery any certificate granted in 
respect of such iostruinent under section 39 shall be conclusive evi- 
dence of the matters therein certified. 


42. When any penalty is paid under section 34 or 87, the Chief 
EemieBioii ofpeasUy paid Controlling Revenue Authority may, upon 

eadar 34 or 87. application in writing made within one year 
firom the date of the payment, refund such penalty wholly or in part, 

43. ^ If any instrument sent to a Collector under the second para- 

tor l«s» of of section 35: be lost, destroyed, or 

Instramaati sent under damaged during transmisaioii, the person send-, 
^ iug the saipe^ shall be liabio for such, loss, 

destruction, <ur damege. 
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'W^h«A any iMtrmnent U about to be so -sent, the person from 
Oapf may ba mitde of in. whoa« possession it Came into the bands the 
strnmeiits so sent, person iEn|K>uti(liog the same may require a 

copy thereof to be made at the expense of such first- mentioned person^ 
and authenticated by the person impounding such instrument. 

44. Wheii any bill of exchange or promissory note chargeable 
Power of payee to staoip with the duty of one atina, or any cheque, \n 
trills, ooteB, attdoheqfie8f6- presented for payment unstamped, the persoa 
ceired by him unatemped. ^ wliom it is SO presented may affix tneireUi 
the necessary adhesive stamp, and, upon cancelling the same in manner 
hereinbefore provided, may pay the sum payable upon such bill, note, 
or cheque, and may charge the duty against the person who ought to 
have paid the same, or deduct it from the sum payable as aforesahi, and 
such bit!, note, or cheque, shall, so far as respects the duty, be deemeii 
good and valid. 

But nothing herein contained shall relieve any person from any 
penalty he may have incurred in relation to such bill, note, or cheque. 


CHAPTER V. 

RaPBUBNCfi AKD RfcViSlON. 

45 . If any Collector acting under section 30, section 37, or sec- 
Ptwwdnre where Ooiieo- *'<>“ 38, feels doiibt AS to the amount of duty 

tor feels doubt as to doty with which any iustruinent is chargeable, he 
chargeable. mny ciraw Up a Statement of the case, and 

refer it, with his own opinion thereon, for the decision of the Chief 
Controlling Revenue Authority, and such Authority shall oonsidet ther 
case and send a copy of its decision to the Collector, and he shall 
proceed to assess and charge the duty (if any) in conformity with such 
decision. 

46. The Chief Controlling Revenue Authority may state any case 
Beferenoe by Berenae referred to it under section 45 or otherwise 

Authority to High Court. coming to its notice, and refer such case with 
its own opinion thereon, if the case arises in the territories for the time 
being administered by the Governor of Fort Saint George in Council or 
the Governor of Bombay in Council — to the Hi^h Court of Judicature 
at Madras or Bombay, as. the case may be ; if it arises in the North- West- 
3rii Provinces or Oudh — to the High Court of Judicature for the Norths 
Western Provinces: if it arises in the territories for the tinxe being 
drainistered by the Lieutenaut-Qoveruor of the PanjAb — to the Chief 
Hourt of the PanjAb: if it arises in the Central Provinces — to tho. 
Jigh Court of Judicature at Bombay; and if it arises in any other part 
>f British India — to the High Court of Judicature at Fort William, 
Every such case shall be decided by not less than three Judges 
rf the High Court or Chief Court to which it is referred, and iu case of 
Itfference the opinion of the majority shall prevail. 

47. If th0 High Court or Chief Court is not satisfied that the* 
FMeroCGamri to4»uaMr Statements contained in the case are sufficient; 

J^rtbar sartionlari. to enable it to determine the questions ratsssi 

iiereby, tlti^ Cqiait tbo Revenue, 
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by which it wai^ stated, to make atich additions tiiereto or alterations 
therein as the Court may direct in that behalf. 

48 . The High Court or Chief Court, upon the hearing of any 
Prooedareindiapoiiingof 8uch case, shall decide the questions raised 

Inference. thereby, and shall deliver its judgment thereon, 

containing the grounds on which such decision is founded : and it shall 
send to the Revenue Authority by which the case was stated, a copy of 
such judgment under the seal of the Court and the signature of the 
Registrar, and the Revenue Authority shall, on receiving such copy, 
dispose of the case conformably to such judgment. 

49 . If any Court other than a CoUrt mentioned in section Ml feels 
Eeferenoo by other Oourti doubt as to the amount of duty to be paid in 

to High Court. respect of any instrument under the first pro- 

viso to section 34, the Judge may draw up a statement of the case, 
and refer it with his own opinion thereon for the decision of the High 
Court or Chief Court to which, if he were the Chief Controlling Reve- 
nue Authority, he would, under section 4(5, refer the same, and such 
Court shall deal with the case as if it had been referred under 
section 46, and send a copy of its judgment under the seal of the 
Court and the signature of the Registrar to the Jmlge making the 
reference, who shall, on receiving such copy, dispose of the case conform- 
ably to such judgment. 

References made under this section, when made by a Court subor- 
dinate to a District Court, shall be made through the District Court, 
and, when made by any subordinate Revenue Court, shall be made 
through the Court immediately superior. 

60 . When atiy Court in the exercise of civil or revenue jurisdic- 
BoTUiott of oortain dooi- makes any order admitting any instrument 

•ions of OoartH rogurdiug iu evidence as duly stamped or as not requiring 
th€» aafBotettoy of stumps. ^ stamp, or upon payment of duty and a 
penally under section 34, the Oouit to which appeals lie from, or re- 
ferences are made by, such first-mentioned Court, may, of its own 
inotioo, or on the application of the Collector, take such order into con- 
sideration ; and if it is of opinion that such instrument should not have 
been admitted in evidence without the payment of duty and penalty 
under section 34, or without the payment of a higher duty and penalty 
than those paid, may record a declaration to that effect, and determine 
the amount of duty with which such instrument is chargeable, and may 
require any person iu whose possession or power such instrument then 
is lo produce the same, and may impound the same when prodtioed. 

When any declaration has been recorded under this section, the 
Court recording the same shall send a copy thereof to the Collector, 
and, where the instrument to which it relates has been impounded or 
is otherwise in the possession of such Court, shall also send him such 
ioetrument; and thereupon the Collector may, notwithstanding any- 
thing contained in the order admitting such instrument in evidence, or 
in any certificate granted under section 39, or in section 40, prosecute 
any person for any offence against the stamp-law which the Collectcic 
Goosidera him to have oomtniUed in respect of such iustrument. 
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Provided that no such prosecution shall be instituted where the 
amount (inciuding duty and penalty) which, according to the determi- 
nation of such Couit, was payable in respect of the instrument under 
section 84, is paid to the Collector, iinlesa he tliinks that the offence 
was committed with an intention of evading payment of the proper 
duty: 

Provided also that, except for the purposes of such prosecution, no 
declaration made under this section shall affect the validity of any 
order admitting any instrument in evidence, or of any certificate granted 
under section 89. 


CHAPTER VI. 

Allowancrs for spoiled stamps and stamps no longer required. 

61. Subject to such rules as may be made by the Governor-Gene- 
Aiiowauce for spoiled ral in Council as to the evidence which the 
stamps. Collector may require, allowance shall be made 

by the Collector for impressed stamps spoiled in the cases hereinafter 
mentioned, namely : — 

(a) The stamp on any paper inadvertently and undesignedly 
spoiled, obliterated, or by any means rendered unfit for the purpose 
intended, before any instrument written thereon is executed by any 
person : 

(b) The stamp used or intended to be used for any bill of ex- 
change, cheque, or promissory note, signed by or on behalf of the drawer 
or intended drawer, but not delivered out of his bauds to the payee or 
intended payee, or any person on his behalf, or deposited with any per- 
son as a security for the payment of money, or in any way negotia.ted, 
issufd, or put in circMilation, or made use of in any other manner, and 
which, being a bill of exchange or cheque, has not been accepted by 
the drawee, and provided that the paper on which any such stamp is 
impressed does not bear any signature intended as or for the acceptance 
of any bill of exchange or cheque, to be afterwards written thereon : 

(c) The stamp used or intended to be used for any bill of ex- 
change, cheque, or promissory note, signed by or on behalf of the drawer 
thereof, but which, from any omission or error, has been spoiled or ren- 
dered useless, although the same, being a bill of exchange or cheque, 
may have been presented for acceptance, or accepted or endorsed, or, 
being a promissory note, may have been delivered to the payee, pro- 
vided that another completed and duly stamped bill of exchange, cheque, 
or promissory note is produced identical in every particular, except in 
the correction of such omission or error as aforesaid, with the spoiled 
bill, cheque, or note : 

{d) The stamp used for any of the following instruments, that is 
^ to say — 

(1) an instrument executed by any party thereto, but afterwards 

found by a competent Court to be absolutely void in law 
from the beginning: 

(2) an instrument executed by any person, but afterwards found 

unht, by rea.son of any error or mistake therein, for the pur- 
^ pose originally intended : 
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(8) ttu iiietrumeiit executed by »uy party thereto, btit #hieh, by 
reason of the death of any person, by whom it ia necessary 
that it should be executed, without haring executed the 
same, or of the refusal of any such person to execute the 
same' or to advance any money intended to be thereby 
secured, cannot, be completed so as to effect the intended 
transaction in the form proposed 1 

(4^ an instrument executed by any party thereto, which for want 
of tlie execution thereof by sotne material party, and his 
itiabiiily or refusal to sign the same, is, in fact, hicompletC 
and insufficient for the purpose for wliich it was intended : 

(6) an instrument executed by any party thereto, which, by reason 
of the refusal of any person to act under the samei or by 
the refusal or non-acceptance of any office thereby granted, 
totally fails of the intended purpose : 

(6) an instrument executed by auy party thereto which becomes 

useless in consequence of the transaction intended to be 
thereby effected being effected by some other instrument 
duly stamped : 

(7) an instrument executed by any party thereto, which is inadver- 

tently and uudesignedly spoiled, and in lieu whereof another 
instrument made between the same ptirties and for the 
same purpose is executed and duly stamped : 

Provided that, in the case of an executed instrument — 

(а) Such instrument is given up to be cancelled : 

(б) the application for relief is made within six months after the 

date of the instrument, or, if it is not dated, within six 
months after the execution thereof by the person by whom 
it was first or alone executed, except where, from unavoid- 
able circunistiiuces, any instrument for which another instru- 
ment has been substituted cannot be given up to be cancel- 
led within the aforesaid period, and in that case within six 
inoiitbs after the date or execution of the substituted in- 
strument, and excef>t where the spoiled instrument has been 
Sent out of British India, and in that case within six mouths 
after it has been received back in British India : 


Provided also that, in the case of stamped paper not having any 
execnteil instrument written thereon, the application for relief is made 
within six months after the stamp has been spoiled as aforesaid. 

S2k When any person has inadvertently used, for an instrument 
Sir mitiiMd chargeable With duty, a stamp of a description 
•tsiup*. other than that prescribed for such instrument 

by tile rules made under this Act, evr a stamp of greater value than was 
iieeessaiy, or has inadvertently used any stamp for an instrument nclt 
eltargeable with smy duty, or when any stamp used for an instalment has 
lieen inadvertently vetadered useless under section 14, owing to such in- 
strument having been written in contravention of tlie provisions of sec- 
tioii tbe elector may, on application made within six months after 
the date of the iiistruiiient, or, if it is not dated, within six months after 
the execution thereof by the person by wbotn it was first or alpue executed, 
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md upon the insirametit, if chargeable with duty, being re*etamped with 
4be proper duty, cancel and allow as spoiled the stamp so misused or 
rendered useless. 

6S.» In any case in which allowance is made for spoiled or misused 
Atlowmiieeiiiid«r section* Stamps, the Collector may give in lieu thereof 
$l«ad6Skowtol»e made, (a) Other Stamps of the same description and 
value, or (6), if required, and he thinks fit, stamps of any other descrip- 
tion to the same amount in value, or (d), at his discretion, the same 
value in money, deducting one anna for each rupee or traction of a 
rupee. 

S4. When any person is possessed of a stamp which has not been 
Allowance for stamps not spoiled or rendered unfit or useless for the 
required for nae. purpose intenided, but for which he has no 

immediate use, the Collector shall repay to such person the value of 
such stamp in money, deducting one anna for each rupee or portion of 
a rupee, upon such person delivering up the same to be cancoiled, and 
proving to the Collector’s satisfaction that it was |>urehaeed by such 
person with a bond fide intention to use it, and that he has paid the 
full price thereof, and that it was so purchased within the period of six 
months next preceding the date on which it is so dehveied. 


CHAPTER VII. 
SUPPLKMBNTAL PROVISIONS. 


66. The Local Government, subject to the control of the Governor- 
Power to make rales re- General in Ootincil, may make rules consistent 
latiag to sale of stamps. herewith for regulating the supply and sale of 
stamps and stamped papers, the fiersons by whom alone such sale is to 
be conducted, and the duties and remuneration of such persons. 


Power to make rales ge- 66. The Governor-General in Council may 

norally to carry oat Act, make rules consistent herewith to carry out 
generally the purposes of this Act. 

* 67. All powers to make appointments, rules, and orders conferred 

Oertain {^ers exercise- by this Act, may be exercised from time to time 
able from time to time. H8 occasion requires. 


All rules made under this Act, other than rules made under sec- 
_ . , tioii 55, shall be published in the Gazette of 

PabUoation of roles. India, and all rules made under section 55 

ehail be published in the local Gazette. Ail rules published as required 
by this section shall, upon such publication, have tfie force of law. 


68. Any person receiving any money exceeding twenty rupees in 
Obligatioft iogirefooeipt amount, or any bill of exchange, cheque, or 
in oectaia csM*. ppotnisBory note for an amount exceeding 

twenty mpe^, or receiving in satisfaction of a debt any moveable pro- 
perty exceeding twenty rupees in value, shall, on demand by the person 
mjitig or delivering such money, bill, cheque, note, or prdperty, give a 
oiily stamped recei]^ for the same. 


M. 58 
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M. Nothing bereiti contamoA thM be deemed to atfeai tlm AMm 
chargeabie nader any enaetMieRt for itfie 
Bering a* to Coort-feea. being in force relating to Court«foes« ' 

£0. Every Lot^l Qovernment shall eause this Act to be eai^fttlly 
Act to 1)0 tratiaiatod, in- translated into tbe principal ^veritacular Ian* 
daned, and sold oboapiy. giiages of the territories administered by H. At. 
foil alphabetical index shall be ad4)ed to every such tvanslatioo, .and Ae 
translation and index shall be printed and sold to the pnbUe at a ptioa 
mot exceeding four aanas per copy. 

CHAPTER Vin. 

CamiHAL Offences and Pbocedurs. 

61. Any person drawing, making, issuing, endorsing, or tieaa^exadlig 

Panalty for ex^cnting, «*** otherwise than as a witness, or pre- 

ao., ingtrummit not duly seating for acceptance OF payment, OT accepting^ 
•ownpod. paying, or receiving payment of, or in any man* 

ner negotiating any bill of exchange, cheque, or promissory note without 
the same being duly stamped, 

any person executing or signing otherwise than as a witness any 
other instrument chargeable with duty without the same being duly 
stamped, and any person voting or attempting to vote under any proxy 
not duly stamped, 

shall, for every such ofifence, be punished with fine which may ex* 
tend to five hundred rupees : 

Provided that, when any penalty has been paid in respect of any 
instrument undet section 34*, section 37, or section 50, the amoubt of 
iMich penalty shall be allowed in reduction of the fine (if any) subse* 
quently imposed under this section in respect of the same instrument^ 
apon the person wiio paid such penalty. 

62. Any person required by section 11 to cancel an adhesive 
Penalty for failure to Stamp, and failing to cancel such stfi^mp in 

oanoei odheaive stamp. manner prescribed by that eeotioa, sbajl bfi 
punished with fine which may extend to one hundred rupees. 

Fealty for omindmi to 63. Any person who, wifch ant^t to 

2^ prori«<m, of tbe OoVerument pf mjj duty. 

(a) executes any instrument in which all the facts and dreum* 
stances required by section 27 to be set for^ in eucfli instrumemt are 
not fully and truly set forth, or 

(5) being employed or concerned in or about the preparation of 
any instrument, neglects or omits fully and truly to set forth iheueia 
all sooh facts and circumstances, 

shall be punished with fine which may extend to five thafisandi 
rupees. 

64. Any person who, Wng reqmred under section 66 to five « 
Fsnalty fbr rsAigal to receipt, refuses or neglects to give the 8aiii0,er 
slv« r0o4|itaiid for dovioM who, with intent to ddraud fibvenMuesit ef 
lo tvodo doty o» ifoofpta any duty, upon a payment of mcmey OTdelimiy 
of property exceeding twenty rupeesia amount or vidoe, gpvqa a leeaipl 
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bte ail' w ta mit «r Vatee not ezeaeding twenfy raj^ess, or iefMihkteB 
or 4iztdc0 the niMtey or property paid or deHrered, shall be pwuahed 
irifeh fee «idOh atay eziema to oae hnodred rapeea 

for not Baking gg Every person who— 

(a) receive, or tedLes credit for, any preimuin or consideration for 
^ny conti^t of tasarance, and does not, within one month after reoeiv* 
iogj, or takhig credit for, such premium or consideration, make out and; 
execate a duly stamped policy of such insurance ; or 

(5) makes, executes, or delivers out any policy which is not duly 
ao., any poll- stamped, or pa3's or allows in account, or agrees 
tg nos Snly aUmpeO. to pay or allow in account, any money upon, or 

iit res]>ect of, any such policy, 

shall be punished with fine which may extend to two hundred* 

66. Any person drawing or executing a bill of exchange or a^ 

P<maJt, for aoe dewing murine insurance pu. porting to be 

ftill number of bills or ma- drawn or executed in a set of two or more, ana 
lino polices purporting to not at the same time drawing or executing on 
be in sets. paper duly stamped the whole number of bills 

wr policies of which such bill or policy pui ports the set to consist, shall 
be punished with fine which may extend to one thousand rupees. 

67. Whoever, with intent to defraud the Government of duty 
Penalty; for post-dating draws, makes, or issues any bill of exchange or 

bills, &o. f promissory note bearing a date su\)8equent tc 

that on which such bill or note is actually drawn or made, and whoever 
knowing that such bill or note, has been so post-dated, endorses, trans- 
fers, presents for acceptance or payment, or accepts, pays, or receives 
payment of, such bill or note, or in any manner negotiattJS the same, 

and whoever, with the like intent, practises, or is concerned in, any 
or other devices to do- ACt, contrivance, or device not specially provid- 
fraud the reveuuo. ed for by this Act or any other law for the time 

being in force, 

shall be punished with fine which may extend to one thousand 
rupeea 

68. Any person appointed to sell stamps who disobeys any rule 
Penalty for breach of rule *^a-de under section 55, and any person not so 

relating to sale of stamps appointed who sells or offers for sale any stamp, 
and for unauthorised sale. shall be punished with imprisonment for a term 
which may extend to six months, or with fine which may extend to five 
hundred rupees, or with both. 

69. No prosecution in respect of any offence punishable under this 
InsUtntiou and conduct Act, or the General Stamp Act, 186D, or any 

of i>ro«eoutioas. Act thereby repealed, shati be instituted with- 

out the sanction of the Collector or such other officer as the Local 
Government generally, or the Collector specially, authorizes in that 
behalf. 

The Chief Controlling Revenue Authority, or any officer authorized 
by it in this behalf^ may stay any such prosecution or compound any 
ouch offence. 
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70. No Magistrate qpier than a Praaideacy Magiatiate mA m Hn^glih 
jaHsdiotioii of Hagis* ^te whose powers are not less than those m a* 

trate«. Magistrate of the second class shall try any 

ofifeoce under this Act. 

71. Every such offence committed in respect of any instrument' 

Place of trial. may he tried in any district or presidency-town 

in which such instrument is found, as well as 
in any district*or presidency-town in which such offence mi^ht be tried 
under the law relating to criminal procedure for the time being in foroa 

72. Nothing in this Act shall be deemed to prevent any person 
Operatioii of other lawa from being prosecuted under any other law for 

not Wred. any act or omission which constitutes an offence 

against this Act, or the rules made under it : 

Provided that no person shall be punished twice for the same 
offence. 
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STAMP-UUTT OM iHSTBUMimiS. 

{See eeetion 5.) 


Dbscbxftion of Instbument. 


Pbopbb Staxp-dutt. 


1. ACKNO WLEDG. 
MENT of a debt ex- 
ceeding twenty rupees 
in amount or value, 
written or signed by or 
on behalf of a debtor 
in order to supply 
evidence of such debt 
in any book (other 
than a banker's pass- 
book) or on a separate 
piece of paper, when 
such book or paper is 
left in the creditor's 
possession 

2. ADMINT8TBA- 
TION-BOND 

ADOPTION-DEED ... 

8. AFFIDAVIT or de- 
claration in writing 
on oath or affirmation 
made before a person 
anthorized by law to 
administer an oath ... 

Bee Exemptions, Schedule 
II. (No. 1). 

4. AGREEMENT TO 
LEASE ... ... 


6. AGREEMENT OB 
MEMORANDUM 
OF AN AGREE- 
MENT 

Bee ExemptUme* Schedule 
II. (No. 2). 


See Instrument i No. 38. 


One anna. 


The same duty as a Secu- 
rity-Bond (No. 14). 


r (a.) If relating to the sale 
of any Government 
security, share in a 
Company or Asso- 
ciation, or Bill of 
Exchange 

(5.) Where by the owner or 
occupier of land in 
a village in the Bom- 
bay Presidency agrees 
to relinquish his 
rights therein to the 
Government, and to 
I accept rights in other 

I land in exchange for 

the right so relin- 
quishea ... ... 

(c.) If not otherwise pro- 
vided for by this 
Act 


One rupee. 


The same duty as a Lease 
(No. 39). 


One anna. 


Four annas. 


Eight annas. 








SCHEDTTIS 

STAMP-mm mt 

{Sea eedtian S*) 


Dmmmom ot Imbtbumemt. 


FeOFSS 8f AMP-DtTTT. 


APPOINTMENT, in 
execution of a power, 
whether of trustees or 
of property moveable 
or immoveable, where 
made by any writing 
not being a Wiir ... 

APPRAISEMENT or 
valuation made other- 
wise than under an 
order of the Court in 
the course of a suit... 


Exemptioni^ Schedule 
11. (Nos. 3 & 4). 

APPRENTICESHIP- 

DEED ... ... See Imirwment^ No. 31. 

8. ARTICLES OF AS- 
SOCIATION OF A 
COMPANY ... 

8. ARTICLES OF 
CLERKSHIP or con- 
tract, whereby any 
person first becomes 
bound to serve ns a 
nlork in order to his 
admission as an Attor- 
ney in any High 
Court ... ... ... ... 


Fifteen rupees. 


The same duty as aa Award 
(No. 10). 


... Twenty-five rupees. 


ASSIGNMENT 

AUTHORITY TO 
ADOPT 

0. AWARD, that is to 
say, any decision in 
writing by an arbi- 
trator or umpire on a 
referencse made other- < 
wise than by an onlor 
of the Court in the 
course of a suit 

3ce Emmpiitm. Schedule 
IL (No. 8). 


See Cktnveffancey No. 21, 
and Tranttfory No. 60. 

See Inetruffieniy No. 38. 

■ (a.) Where the amount or 
value of the property 
to which the award 
relates as set forth in 
such award does not 
exceed Bs. 1,000 ... | 


la any other case 


Two hundred and fifty 
rupees. 


The same duty as a Bond 
(No. 13) for such amount. 

Five rupees. 
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^AMp-iHfnr OK 

iSee Metion S.) 


Desobiptiok of Instrument. 


Proper Stamp-duty. 


f («.) When payable on de- 

I mand and the amount 

exceeds Bb. 20 ... One Anna. 


(J.) When pnyablo other- .3 | , 

wiao than on de- . . a ^ .g 

maud, but not more ® » 

than ono year after ^ 

date or sight. Z ^ 

•£!* o 




11. BILL OF EX-! 
CHANGE OR PRO-^ 
MISSORY NOTE, 

. not being a cheque, 
bond, bank-note, or 
currency-note 


RB.A.P. R8.A.P. Ha, A. P. 

If the amount of the Rs. 
lull or note does not 

exceed 200 020010010 

If it exceeds 200 and docB 

not exceed 400 0 4 0020020 

„ 400 COO 0 6 0 0 3 0 0 2 0 

„ 600 1,000 0 10 0 0 5 0 0 4 0 

„ 1,000 1,200 0 12 0 0 6 0 0 4 0 

„ 1,200 1,600 1 0 0 0 8 0 0 6 0 

„ 1,600 2,500 1 8 0 0 12 0 0 8 0 

For every Rs, 2,500 or part , 

thereof in excess of Rs. 

2,500 up to Rb. 10,000 ... 1 8 0 0 12 0 0 8 0 

For every Rs. 6,000 or part 
thereof in excess of Rs. 

10,000 up to Rs. 30,000... 300180100 

And for every Rs. 10,000 or 
part thereof in excess of 

Rs. 30,000 6 0 0 3 0 0 2 0 0 


(c.) When payable at more 
than one year after 
date or sight 


The same duly as a Bond 
(No. 13) for the amoont 
of such bill or note. 
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SCHEDULE I. — (wntinued). 
Stamp-duty on Instruments— ( contmuee?). 
(See section 6,) 



whereby payment of 
a coinpoeitioii or di- 
vidend on their debts 
is Rocured to the cre- 
ditors, or whereby pro- 
vision is made for tlie 
contiuiiuncc) of the 
debtor’s bnsiness, un- 
der the supervision of 
inspoctors or under 
letters of license, for 
th<‘ beiieitt of his cre- 
ditors ((t tt» ••• ••• Ten rtipeef. 

“When the amount of 

the consideration 
for such convey- 
ance as set forth 
therein does not Rs. 

21. CONVEYANCE, not exceed 50 Eicht annas. 

being ii TRANSFER When it exceeds Us. 
tncnlionctl in No. 60, 50, hut docs not ex- 
ceed ••• 100 One rupee. 

Boo Schedule < 

11* (Nos. 5 and 17). 

For every Rs. 100 or 
part thereof in ex- 
cess of Rs. 100 up 

to ... ... 1,000 One rupee, 

andforeverv Rs, 500 
or part thereof in 

^ excess of ... 1,000 Five rupees. 

CO-PARTNERSHIP Bee No. 32. 


22. COPY OR EXTRACT, f(«.) If the original was 
certified to be a true not chargeable with 

copy or extract, by or duty, or if the duty 

by order of any pub- with which it was 

lie officer, and not-< clmrgeuble does nut 

chargeable under the exceed one mpec ... Eight annas, 

law for the time being 
in force relating to 

Oourt-£ees..« ... t(^'} caao ... One rupee. 


Bee JSsemti^iofia, Schedule 
II. (No«. 9 and 10). 
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SCHEDULE I. — (etmtintud). 
Stamp-dvtt oh Instbumkmts — {eontinvsd). 
(See eectwn 6.) 


DBSCSIFTIOII of INSTBOMKNT. PROPM STAMF-Dimr. 


23. COUNTERPART OR ( (a.) If the duty with which The same daty us is payable 

DUPLICATE of any the original instni- on tho original, 

instrument chargeable luent is chargeable 

with duty, and in re- does not exceed one 

fipect of which the pro- rupee, 

per duty has been 

paid other case ... One rupee. 


24. CUSTOMS-BOND ... ... ... ... Tho same duty as a Soon- 

rity-Bond (No. 14). 

25. DECLARATION OF 
ANY TRUST of or 
concerning any pro- 
perty, when made by 
any writing not being 

a Will ... ... ... Fifteen rupees. 


26. DELIVERY-ORDER 
IN RESPECT OF 
GOODS, that is to say, 
any instmment enti- 
tling any person there- 
in named, or his as- 
signs, or the holder 
thereof, to the delivery 
of any goods lying in 
any aock or port, or 
in any warehouse in 
which goods are stored 
or deposited on rent 
or hire, or upon any 
wharf, such instru- 
ment being signed by 
or on behalf of the 
owner of such goods 
upon the sale or trans- 
fer of the property 
therein, when such 
goods exceed in value 

twenty rupees ... ... ... One anna. 


DEPOSIT OF TITLE- 

DEEDS ... ... See Instrumenty No. 29. 

DISSOLUTION OF 

PARTNERSHIP ... See Inttrumenty No. 33. 
DUPLICATE See CounterpaH, No. 23. 
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SCHEBtn^ I. — {eonUmuSS, 

STAWP-BOrr OM 

{See aeetion S,) 


tism 


DkBOBIFTIOR of InSTBUIIBNT. I P»OFB* 8tamp-dott. 


*7. BNTBY AS AN AD- f In the case o£ #n Advo- 

VOCATE, VAKIL, cote or Vakil Blve hundred rupees. 

OR ATTORNEY 
ON THE ROLL OF 
ANY HI0h 4 
COIJ RT in exercise 
of powers conferred 
on such Court by 

Letters Patent ... Lin the case of an Attorney. Two hundred and fifty 

rupees. 

Bee Exsmptim. Schedule 
II. (No. 11). 

EXCHANGE ... ... Sec Instriiment, No. 35. 

EXTRACT ... See 0>py, No. 22. 

FURTHER CHARGE ... See Instilment, No. 30. 

GIFT ... ... See Instrument, No. 36. 


28. INDEMNITY-BOND 

INSPECTORSHIP- 

DEED ... ... See Cbmpo8f7»on-d0^,No.2O. 


The same duty as a Seen 
rity-Bond (No. 14). 


29. INSTRUMENTf (a.) When such loan is re- The same duty as a Bill of 
EVIDENCING AN payable more than Exchange (No. 11 (6)) for 

AGREEMENT TO three months, but the amount secured. 

SECURE THE RE- not more than one 

PAYMENT OF A year, from the date 

LOAN made upouj of such iustrument. 

the deposit of title- ) 

deeds or other vnhi- (5.) When such loan is re- Half the duty payable on a 
able security, or uptm payable not more Bill of Exchange (No. 11 

the hypotiiecation of than three months (5)) for the amount se- 

moveabie property ••• from the date of such cured. 

instrument. 


'(a.) When the original Tbs same duty as a Convey- 
mort^igc is one of anoe (No. 21) for a con- 

the description re- sideratioa equal to the 

80. INSTRUMENT IM-‘ f erred to in No. 44, amount secured by such 

POSING A FUR- clause (a), of this instrument. 

THER CHARGE schedule. 

ON MORTGAGBDi 

PROPERTY (5.) When such mortgage The same duty as a Bond 

is one of thedescrip- (No. IS) for the amount 
tion referred to m seoored hy suoh instra- 
No. 44, clause (5), ment. 

. of this sehedule. 
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80HEDULE 

<&$ $ecii(m 


DmauFifOM or Instbitmbnt. 


Paorut Stakp-dutt. 


81. INSTRUMENT OP 

APPRENTICE- 
SHIP, including 
©very writing relat- 
ing to the service or 
tuition of any appren- 
tice, clerk, or servant, 
placed with any master 
to learn any profession, 
trade, or employment, 
except articles or 
clerkship (No, 9 of 
this schedule) «•« 

8ee Exemption^ Schedule 
XL (No, 12 (c)). 

82, INSTRUMENT OF 

CO-PARTNER- 
SHIP 


„ Five rupees* 


„ Ton rupees. 


83, INSTRUMENT OF 
DISSOLUTION OF 
PARTNERSHIP 


„ Five rupees. 


84. INSTRUMENT OF 
DIVORCE, tliat is to 
say, any instrument 
by which any person 
effects the dissolution 
of his marriage 

85. INSTRUMENT OF 

EXCHANGE of any 
property «• 


I One rupee. 


The same duty as a Convey- 
ance (No. 21) for a consi- 
deration equal to the value 
of the property of greater 
value as set forth in such 
instrument. 


86. INSTRUMENT OF 
GIFT (OTHER 
THAN A SETTLE- 
MENT OR WILL) 


The same duty as a Convey- 
ance (No. 21) fora consi- 
deration equal to the value 
of the property as set 
forth in such instrument. 






SCHSSDUJLiB 

STAKP-DUrr OK IKSTBUMBK1K-^C09^{9HA^ 

(See $ecUan 5 .) 


DKSCBlFTiON OB IhBTBUMBKT. 


Pbopeb Stamp-ditty. 


7. INSTRUMENT 
PARTITION 


;8, I N 8 T R U M E N T 
(OTHER THAN A 
WILL) CONFER- 
RING OR PUR- 
PORTING TO CON- 
FER AN AUTHOR- 
ITY TO ADorr ... 

INSURANCE. 


9. LEASE. 

Bee Aareefumi io lease 
(No. 4). 

Bee Emniptiom, Bohe- 
dule IL (No. 13.) 


The same duty as a Bond 
(No. 13) for the amount 
of the value of the pro- 
perty divided as set forth 
in such instrument. 


Ten rupees. 


See Policy^ No. 49. 

' (a.) Whore by such lease 
the rent is fixed and 
no protniuin is paid 
or delivered and such 
lease purports to be 
for a term — 
of less than one year ... 


of not loss than one year, 
but not more than 
tliree years 


exceeding three years , 


(6.) Where by such lease 
the rent is fixed and 
no premium is paid 
or delivered and such 
lease does not pur- 
port to be for any 
definite term 


The same duty as a Bond 
(No. 13) for the whole 
amount payable or deliver- 
able under sucii lease. 


The same duty as a Bond 
(No. 13) for the average 
annual rent reserved. 

The same duty as a Convey- 
ance (No. 21) for a consi- 
deration equal to the 
amount or value of the 
average annual rent re- 
served. 


The same duty os a Convey- 
ance (No. 21) for a consi- 
deration equal to the 
amount or value of the 
average annual rent wliich 
would be paid or delivered 
for the first ten years if 
the lease continued so 
long. 
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6CHBDULE 

Si'iUiF'iMnir 'OM iMSTBUiixiim-^iwn^mwci^ 


(Bee aee^on gjf 


D«bobii»tioii of Inhtbument, 

Pbopsb Stamp-dtjtt. 

42. LETTER OF LI- 

CENSE, that i« to say, 
any agreement be- 
tween a debtor and hia 
ereditors that the 

latter ahall, for a ape- 
clded time, anapend 
their claima, nod allow 
the debtor to carry on 
buHineaa at his own 
discretion 

••• ••• 

Ten rupees. 

49. MBMORIANDUM 
OF ASSOCIATION 
OF A COMPANY ... 

» aae ass 

Fifteen rupees. 

44. MORTGAOE-D E E D 
not provided for by ' 
No. 14, No. 16, No. i 
2U, or No. 66 of tliis^ 
aohedule 

’(a.) When at the time of 
execution possession 
of the property or 
any part of the pro- 
perty comprised in 
such deed is given 
by the mortgagor or 
agreed to be ^ven,. 

The same duty as a Convey- 
ance (No. 21) for a consi- 
deration equal to the 
amount secured by sucl 
deed. 

Bee M ^ mpthnn ^ SchtMluIe 
11. (No. 12 and No. 14 (6)). 

(6.) When at the time of 
execution possession 
is not given or agreed 
to be given as afore- 
i, said 

The same duty as a Bone 
(No. 13) for the amoun 
secured by such deed. 

45. NOTARIAL ACT, 
that is to say, any 
instrument, endorse- 
ment, note, attesta- 
tion, cortidcate, or 
entry made or signed 
by a Notary Public in 
. the execution of the 
duties of Ilia olhoe, or 
by any other person 
lawfully acting as a 
Notary Public 

* ••• 

One rapsa. 

46. NOTE OR MEMO- 
RANDUM, sent by a 
Broker or A|^ent to 
bis principal, intimat- 
ing the puanliM or 
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SCaSDUm 

STAXP-DUTT OM l8«rBCVBin!»--<aO*l<»«HUMl). 

(See eeeiien S.) 

DBSdUPTiON or Instrument. Proper Stamp>dutt« 


sale on account of such 
principal of any goods, 
stocky or marketable 
secunty exceeding in 
value twenty rupees... 

47. NOTE OF PROTEST 
BY THE MASTER 
OF A SHIP 

PARTITION 

PARTNERSHIP ... 

48. PETITION FOR 

LEAVE TO FILE 
A SPEOIFIOATION 
OF AN INVEN- 
TION, or for tlio ex- 
tension, of the term of 
the exclusive privilege 
of making or tising 
or seJling kucIi inveii- 
tiOQ in India ... 


49. POLICY OF INSUR- 
ANCE 

See £!xemption^ Schedule 
II. (No. 14 (a)). 


... ... ... One anna. 

... ... ... Eight annas. 

See lusirunient^ No. 37, 

Sec Jfiitfntmmty Nos. 32 
and 33. 


(a.) In the case of Sca- 
insuruDce — 

When the amount 
insured does not Us. 

exceed ... 1,000 

Aud for every fur- 
ther fliiin of Rs. 

1,U00 or part 
thereof in excess 

of 1,000 

(A) In the case of 
any other insur- 
ance — 

When the amount 
insured docs not 
exceed ... 1,000 

And for every fur- 
ther sum of Rs. 

1,000 or part 
thereof in excess 
of 1,000 


One liurdrod rupees. 


If drawn 
singly. 

If drawn in 
duplicate, for 
each part. 

Rs. A. P. 

Rs. A. P. 

0 "4 0 

0 2 0 

0 4 0 

0 2 0 

0 4 0 

0 a 0 

0 6 0 

0 8 0 


H. 60 
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SCHEDULE L — (conHimeJ^ 
STlKF-DirTT OS ISSTRUIUHIS— (con^tM^. 
(See eeetion 6.) 


Djbsqbxftiok or Instbvmjuit. 

Pbopib Stamp-dutt. 


"(a.) When executed for the 
sole purpose of pro- 
curing the presenta- 
tion of one or more 
documents for regis- 
tration in relation to 
a single transaction.. 

1 

Eight annas. 


(5.) When authorizing one 
person or more to 
act in a single trans- 
action other than 
that mentioned 
in (a) 

i 

One rupee. 

50. POWEB-OF.ATTOTl.^ 
NEY, not beinff a 
proxy charffeable 
under No. 51 . 

(c.) When authorizing not 
more than five per- 
sons to act jointly 
and severally in more 
than one transaction 
or generally ... 

Five rupees. 


(</.) When authorizing 
more tlian five but 
not more than ten 
persons to act jointly 
and severally in more 
than one transaction 
or generally 

Ten rupees. 


(e.) In any other cose ••• 

One rupee for each person 
authorized. 

jBii)p2a«ta<ion.— For the purposes of this number more 
persons than oi^yhon belonging to the same firm, 
shall be deemed to be one person. 


PE0MIS80BY NOTE ... 

See Bill of Exchange. No. 
11. 


FBOTBST, that is to say, 
any declaration in writ* 
ingmadeby a Notary 
PSdio. or other person 
lawfully aorinr as sueh, 
attestitig the mhononr 
of a bHlof exchange or 
promlssoiy note 

See Kokanal Act, No. 45. 
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SOHEDTJXiE 1— (coneiniieci). 
Stakp-bctt ok lK8m0JMacfnB----(oon^«^^ 
{S^e section 6.) 


DsSQBIPTXON of iNSTaxniBKT. 


PaopKB Stamp-duty. 


PROTEST BY THE 
MASTER OF A 
SHIP, tiiat is to say, 
any deolaratioQ of the 
partionlars of her voy- 
age drawn up bv him 
with a view to the ad- 
justment of losses or 
the calcalation of 
averages, and every 
declaration in writing 
made by him against 
charterers or the con- 
signees for not loading 
or unloading the ship, 
when such declaration 
is attested or certified 
by a Notary Public or 
other person lawfully 
acting as snch ••• 


See Notarial Act, No, 45. 


51. PROXY empowering" 
any person to vote at 
any one meeting of — 

(a) Members of a Com- 
mmy whose stock or 
runds is or are divi- 
ded into shares and 
transferable : 


(5.) Municipal 
sioners : 


Oommis- 


(c.) Proprietors, Members, 
or Contnbators to 
the funds of any 
Insittution 


62. RECEIPT FOR 
ANY MONEY OB 
OTHER PROPER- 
TY THE AMOUNT 
OR y ALUS OF 
WHICH EXCEEDS 
TWENTY RUPEES 


Sohednie 
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pUft 


SCHEDULE 

(See eeeHen S,) 


XtesoBumoK or Insteumsnt. 


Peotw 8f amp-butt. 


58. RECONVEYANCE 
OF MORTGAGED 
PROPERTY 


(a.) If the consi- 
deration for 
which the pro- 
perty was 
xn or tgaged 
does not ex- Ra. 
cecd ... 1,000 


The aatne duty as a OoBTey- 
ance (No. 21) for the 
amount of such considera- 
tion us set forth lot the 
re-conveyance* 


[ (5.) In any othcAr case 


Ten rupeea. 


54. RELEASE, that is to 
say, any inatrumcut 
whereby a person re- 
nounces a claim upon 
onother person or 
against any spocihed 
property 


65. RESPONDENTIA- 
BOND, that is to say, 
any instmraent secur- 
ing a loan on the cargo 
laden or to be laden on 
board a ship and mak- 
ing repayment oontin- 
^nt on the arrival of 
the car^o at the port 
of desimation 


56. REVOCATION OF 

ANY TRUST of or 
oonoenung an^r pro* 
perty by any instru- 
ment other than a 
Will 

57. SETTLEMENT 


(a.) If the amonnt 
or value of the 
olaitu does not 
exceed ... 1,000 


The same duty as a Bond 
(No. 13) for such amount 
or valixirae set fdrthlft thn 
leleaee. 


(6.) In any other case ... Five rupees. 


The same ditte m a Bond 
(No. 18). 


Ten ruffeei. 

The satnie du!i^ m sEmd 
(No. 13) fora sum equal to 
the amount or value of the 
popeftjr setOed m ei* 
forth in sudl eelfleitieiit. 





wq 

StSUOKTlfi 

m 


SmcMNirt 9M 

{8e» sMtioA 6^ 



PtSCHmiON OF iKSraUM ENT. PBOFKN STi.MF-l>nTT. 


3. SHIPPING-OBDEB 
for or relAting to the 
conveyance of goods 

on board of any vessel. •». One anna. 

SPECIFICATION See Petition, No. 48. 


.9. SURBENDEB OF 

LEASE ••• 

^ee Exemption, Schedule 
11. (ifo. 16). 



(a.) When the duty with 
which the lease is 
chargeable does not 
exceed Bve rupees... 


(6.) In any other case 


The duty with which auch 
lease is chargeable. , 


Five m|Niea. 


0. TRANSFER 

ibe Exemptions, Schedule 
H. (1^. 17). 



(a.) Of shares in a Com- 
pany or Association. 


(h,) Of any interest se- 
cured by a Bond, 
Lease, Mortgage- 
deed, or Policy of 
Insurance— 

1, If the duty on such 
Bond, Lease, Mort- 
gage-deed, or Policy 
docs not exceed five 
rupees 


2. In any other case ... 

(c.) Of any property under 
the Administrator- 
GeneraPs Act, 1874, 
section 31 ••• 

(d) Of any trust-pro- 
perty from one 
trustee to another 
trustee without con- 
sideration 


One-quarter of the duty 
payable on a Conveyance 
(No. 21). 


The duty with which such 
Bond, Lease, Mor^ge- 
dood, or Policy of Insar- 
ance is chargeable. 

Five rupees. 


Ten rupees. 


Five rupees. 


TRUST 




See Declaration, No. 25. 
Revocation, No. 56. 
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SCHEDULE I. — (omHmud), 

STAMP'DVnr ON lN8TBXnCI!NTS-~(e0f«{MUM^. 

(See section S.) n 


Dbsobiption ov Ikstbuhent, 


ssssasBsssBsaesrsasss^^ 

PfiOPKE StAMP-DOTT. 


VALUATION ••• See Appraiaementf No. 7. 


61. WARRANT FOR 
GOODS, that is to 
sa^, any instrument 
evidenoing the title of 
any person therein 
named, or his assigns, 
or the holder thereof, 
to the property in any 
goods lying in or upon 
any dock, warehouse, 
or wharf^ such instru- 
ment being signed or 
certified by or on be- 
half of the person in 
whose custody such 
goods may be 


Four annas. 
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iKSTaUlClSNTS SXftKFTSD FBOM SfJJiMJmH. 

1« AflSdavit (H^declaration in writing when made-^ 

(а) as a condition of enlistment under the Indian Artidies 

of War; 

(б) for the immediate purpose of being filed or used in any 

Court or before the officer of any Court ; or 
(c) for the sole purpose of enabling any person to receive any 
pension or charitable allowance. 

2. Agreement or memorandum of agreement — 

(a) for or relating to the sale of goods or merchandise exclu- 

sively, not being a note or memorandum chargeable 
under No. 46 of ^hedule I. ; 

(b) for service in British Burma under the Chief Commissioner 

of that Province entered into between Natives of India 
emigrating to British Burma and the Superintendent of 
State Emigration or other Government officer acting as 
representative of the said Chief Commissioner ; 

(c) made by raiyats for the cultivation of the poppy for Go- 

vernment ; 

(d) made in the form of tenders to the Government of India 

for or relating to any loan ; 

(c) made regarding the occupancy of land denoted'by a survey- 
number, and the payment of revenue therefor, under 
Bombay Act I. of 1865 ; 

(/) made under the European Vagrancy Act, 1874, sec- 
tion 17. 

3. Appraisement or valuation made for the information of one 

party only, and not being in any manner obligatory be- 
tween parties either by agreement or operation of law. 

4. Appraisement of crops for the purpose of ascertaining the amount 

to be given to a landlord as rent. 

5. Assignment of copyright by entry made under Act No. XX. of 

1847, section 5. 

6. Award under Bombay Act VI. of 1873, section 81, or Bombay 

Act III. of 1874, section 18. 

7. Bill of lading, when the goods therein described are received at 

a place within the limits of any port as defined under the 
Indian Ports Act, 1875, and are to be delivered at another 
place within the limits of the same port. 

8. Bond when executed by — 

(a) the sureties of middlemen (lambarddrs or khattadArs^ 
taring advances for the cultivation of the poppy for 
Government ; 

(5) headmen nominated under rules framed in accordance wit! 
Bengal Act III. of 1876, section 99, for the due perfo- 
mnnee of their duties under that Act ; 
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SCHEDULE 

InsTBU¥P« 3P8 BWSMFncD F^UOM STAKP-I>VT¥-H[Wl*inU€«Q. 

(c) any person for the purpose of guaranteeing that the local 
income derived from private subscriptions to a chari- 
table di««pen8ary or hospital or any other object of 
public utility shall not be less than a sp^ified sum 
per mensem* 

Of Copy of any paper which a public officer is expressly required 
by law to make or furnish for record in any public office 
or for any public purpose. 

10. Copy of registration of emigrants furnished under section 27 

or section 29 of the Indian Emigration Act, 1871. 

11. Entry — 

(a) of an advocate, vakil, or attorney, on the rol} of any High 

Court, when he has previously been enrolled in a High 
Court established by Royal Charter ; 

(b) on the roll of any High Court as an attorney, of an 

articled clerk bound as such before this Act comes 
into force. 

12. Instruments — 

(а) executed by persons taking advances under the Land 

Improvement Act, 1871, or by their sureties, as 
security for the repayment of such advances ; 

(б) executed by officers of Government or their sureties to 

secure the due execution of an office or the due 
accounting for money received by virtue thereof; 

(c) of apprenticeship executed by a Magistrate under Act 

XIX. of 1850, or by which a person is appreaticed 
by or at the charge of any public charity. 

18. Leases and Counterparts — 

(a) Lease of fisheries granted under the Burmah Fisheries 

Act, 1875 ; 

(b) Lease execute in the case of a cultivator without the 

payment or delivery of any fine or premium when a 
deHiiite term is expressed and such term does not 
exceed one year, or when the annual rent reserved 
does not exceed one hundred rupees ; 

(c) Counterpart of any lease granted to a cultivator. 

14. letter'— 

(a) of cover or engagement to issue a policy of insurance : 
Provided that, unless such letter or engagement tear 
the stamp prescribed bv this Act for such policy, 
nothing shall be claimaole thereunder, nor shall it be 
available for any purpose except to compel the deli- 
very of the policy therein mentioned ; 

(&) of hypothecation accompanying a bill ol exchange. 

18. Receipt—* 

{a) msdorsed on or oontainea in eny instrument di^ stamped, 
or exempted undef this a^edole. No. 18; acknow- 
e reeekit the 
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SCHEDULE lL--ioontinu€d). 

Instruhcmts EXicMPTEii F&OH Stamp-dx;to — (continued), 

expressed, or the receipt of anj principal-money, in- 
terest, or annxiity or other periodical paytnenrt thereby 
secured ; 

(h) for any payment of money without consideration ; 

(c) for any payment of rent by a cultivator on aocount of 

land assessed to Qovernment revenue, or (in the Pre- 
sidencies of Fort St. George and Bombay) of inim 
lands ; 

(d) for pay by non-commissioned officers or soldiers of Her 

Majesty’s Army, or Her Majesty’s Indian Army, when 
serving in such capacity ; 

(e) for pensions or allowances by persons receiving such pen- 

sions or allowanced in respect of tlieir service as such 
non-commissioned officers or soldiers, and not serving 
the Government in any other capacity ; 

(J) given by holders of family-certificates in cases where 
the person from whose pay or allowances the sum 
comprised in the receipt has been assigned is a non- 
commissioned officer or soldier of either of the said 
Armies, and serving in such capacity ; 

(g) given by a iieadtnan or latnbardAr for land-revetiue or 

taxes collected by him ; 

(h) given for money or Becurities for money deposited in 

the hands of any banker, to be accounted for: 

Provided the same be not expressed to. be received of, or 
by the hands of, any other than the person to whom 
the same is to be accounted for : 

Provided also, that this exemption shall not extend to a 
receipt or acknowledgment for any sum paid or de- 
posited for or upon a letter of allotment of a share, or 
in respect of a call upon any scrip or share of or in 
any Company or Association, or proposed or intended 
Company or Association. 

16 . Surrender of lease when such lease is exempted from duty. 

17 . Transfers bv etidorsement — 

(а) of a bill of exchange, cheque, or promissory note ; 

(б) of a bill of lading; 

(c) of a policy of insurance ; 

(d) of mortgages of rates and taxes authorized by any Act 

for the time being in force in British India; 

(e) of securities of the Government of India ; 

( /*) of a warrant for goods (No. 61 of Schedule I.). 

[General Exemption, 

18 . Any instrument executed by, or on behalf of, or in favour of, 

Government incase where, but for this exemption, the 
Ooveruiitent would be liable to pay the duty chargeable 
in respect of such instiument 

M, Cl 



SCHEDULE IIL 

Acu's Repbalcb. 


Number and year. 


Subject or abort title. 


Extent of repeal* 


XX. of 1847 


Copyright 


In Rection five, the worda 
“ without being subject to any 
stamp or duty.*’ 


X. of 1866 


The Indian Companies Act. 


In section eleven, the words, 
shall bear the Fame stamp 
as if it were a deed, and.” 


Id section sixteen, the words 
“ they fthall bear the same, 
stamp as if they were con- 
tained in a deed.’’ 


XVIII. of 1869 


The General Stamp Act ... 


The whole. 


VIT. of 1871 


The Indian Emigration Act. 


Id sections twenty-seven and 
twenty-nine, tlie words, wrhich 
shall not require a stamp.” 


XIX. of 1873 


The North-Western Pro- 
vinces Land'Hcvcnue Act, 
1873. 


In section one hundred and 
eighty-three, the words 
“ stamped or.” 


IL of 1874 


IX, of 1874 .M 


The Adiiiinistrator-Q © n e- 
rai^s Act. 


The European Vagrancy 
Act. 


In section thirty-one, the words, 
** bearing a stamp of ten ru- 
pees and.” 


In section seventeen, the word«r 
” ma 5 ' be on unstamped paper 
and,” 


XV, of 1876 


Bombay Municipal Deben- 
tures, 


In section two, the words, ‘*and 
no such indorsemenl s^ll be 
chargeable with any stamp* 
doty.” 
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THE LEGAL PRACTITIONERS’ ACT. 

NO. XVIII. OF 1879. 


Bbcbived the Q.-Q/s Assent on the 29th Octobeb 1879. 

An Act to consolidate and ameyul the law relating to 
Legal Practitionera, 

Whereas it is expedient to consolidate and amend Uie law relating 
to legal practitioners in the Lower Provinces of 
Preamble. Bengal, the North-Western Provinces, the 

Panjdb, Oiidh, the Central Provinces, and Assam, and to empower each 
of tlie Local Qovernmeuts of the rest of British India to extend to the 
territories administered by it such portions of this Act as such Qoveru* 
meat may think fit ; It is hereby enacted as follows : — 


CHAPTER I. 
Preliminary. 


1. This Act may be called The Legal Practitioners* Act, 1879,*^ 

Rhort title, and shall come into force on the first day of 

Commencement. January, 1880. 

, , This section and section 2 extend to the 

Local ertent. whole of British India. 

The rest of this Act extends, in tiie first instance, only to the ter- 
ritories respectively admiriistered by the Lieutenant-Governors of the 
Lower Provinces of Bengal, the North-Western Provinces, and the Pan- 
j^b, and the Chief Commissioners of Oudh, the Central Provinces, and 
Assam. But any other Local Government may, from time to time, by 
notihcation in the official Gazette, extend all or any of the provisions of 
rest of this Act to the whole or any part of the territories under 
its administration. 

2, On and from the first day of January, 1880, the enactments 

^ . mentioned in the first schedule hereto annexed 

of repealed to the extent speciaed therein. 

All nilea and appointment!) made, penalties prescribed, fees 6xed, 

Savin of le 4o persons admitted, names enrolled, certificates 

vmgo mes, . issued, sanctions given, and orders passed under 
axiy enactment hereby repealed, shall be deemed to be respectively made^ 
prescribed, fixed, admitted, enrolled, issued, given, and passed under 
this Act. 

All references made to any enactment hereby repealed, in any Act 
Boferenoet to repealed Of Regulation passed, or notification published, 
shall be read as if made to the corresponding 
provisioos of this Act 
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a In this Act. unless there be romething repugnant in the snbject 

the pr^SgVdicial officer in eve^ CivU and Cri- 
„ T-w* j" minal Court, by whatever title he is demgn^ed . 

•Subordinate Court” means all Courts subordinate to the Hi^ 
Court, including Courts of Small Causes esteb- 
“ Subordinste Oonrtf ’ 1 lighed under Act No. IX. of 1850 or Act No. 

XI. of 1865: . „ * V 

“Revenue-office" includes all Courts (other than Civil Courts) 
trying suits under any Act for the time being 
“ Bevesne-offioe’' : relating to landholders and their ten- 

ants or agents : 

** liOgal practitioner** means an advocate, vakil, or attorney oi any 
High Court, a pleader, muklitdr, or revenue- 
“ Legal praotiUooei" i agent. 


** Bevenne-offioe'* : 


** Legal praotitiooer’* \ 


CHAPTER II. 

Of Advocates, Vakils, and Attorneys. 


4 . Every person now or hereafter entered as an advocate or vakfl 
on the roil of any High Court under the Let- 
AdvooatoR and vaklU. Patent conetituting such Court, or as an 

advocate on the roll of the Chief Court of the Panj^b, shall be entitled 
to practise in all the Courts subordinate to the Court on the roll of 
which he is eutere<h and in all rcvenue-otfices situate within the local 
limits of the appellate jurisdiction of such Court, subject nevertheless 
to the rules in force rolaiing to the language in which the Court or 
office is to be addressed by pleaders or revenue-agents ; and any person 
so entered who ordinarily practises in the Court on the roll of which he 
is eoterod or some Court sUboidinate thereto shall, notwithstanding 
anything herein conUdned, be entitled, as such, to practise in any Court 
in British India other than a High Court on whose roll he is not en- 


tered, or with the permission of the Court, in any High Court on whose 
roll he is not entered, and in any revenue-office: 

Provided that no such vakil shall be entitled to practise under this 
section before a Judge of the High Court, Division Court, or High 
Court exercising original jurisdiction in a presidency-town. 

5 . Every person now or hereafter entered as an attorney on the 
roll of any High Court shall be entitled to 
Attorneys of High OoaH. pructise ill all the Courts subordinate to ^ch 
High Court and in all revenue-officers situate within the local limits of 
the appellate jurisdiction of such High Court, and every person so en- 
tered who ordinarily practises in the Court on the roll of which be is so 
entered or some Court subordinate thereto shall, notwithstanding 
thing herein contained, be entitled, as such, to practise in any Court m 
British India other than a High Court established by Royal Charter on 
the roll of which he is not entered and in any revenue-office. 

The High Court of the province in which an attorney practise^ 
undei^ this action may, from time to time, make rules declaring what 
ahall be deemed to M the functioiis, powers, and duties of an attomef 
so piactiaing. ^ 
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CHAPTER ra. 

Or PLEii>EBS AND Mitkbtabs. 


Power to make mlea aa to The High Court may, from time to tim€^ 

qoaiifioatioa, Aa, of pleads make rules coQsisteut witii this Act as to the 
era end mekhtira. following matters (namely) : — 

(a) the qualifications, admission, and certificates of proper persons 
to be pleaders of the subordinate Courts, and of the revenue-offices 
situate within the local limits of its appellate jurisdiction, and, in the 
case of a High Court not established by Royal Charter, of such Court ; 

(b) the qualifications, admission, and certificates of proper persons 
to be mukhtArs of the subordinate Courts, and, in the case of a High 
Court not established by Royal Charter, of such Court ; 

(c) the fees to be paid for the examination and admission of such 
persons ; and 

(d) the suspension and dismissal of such pleaders and mukhtArs. 

Ail such rules shall be published in the local official Gazette, and 


shall thereupon have the force of law : Provid- 
Publioaticm of rules. made by a High 

Court not established by Royal Charter, such rules have been previously 


approved by the Local Government. 


7. On the admission, under section 6, of any person as a pleader 
Certificates to pleaders or mukhtAr, the High Court shall cause a cer« 
aud mukiitara. tificate, signed by such officer as the Court, from 

time to time, appoints in this behalf, to be issued to such person, author- 
izing him to practise up to the end of the current year in the Courts, 
and, in the ca^^e of a pleader, also the revenue* offices, specified therein. 

At the expiration of such period, the holder of the certificate, if he 
desires to continue to practise, shall, subject to any rules consistent with 
this Act which may, from time to time, be made by the High Court in 
this behalf, be entitled to have his certificate renewed by the Judge of 
the District Court within the local limits of whose jurisdiction he then 
ordinarily practises, or by such officer as the High Court, from time to 
time, appoints in this behalf. 

On every such renewal, the certificate then in possession of such 
pleader or mukhtAr shall be cancelled and retained by such Judge or 
officer. 

Every certificate so renewed shall be signed by such Judge or officer, 
and shall continue in force up to the end of the current year. 

Every Judge or officer so renewing a certificate shall notify such 
renewal to the High Court. 

& Every pleader holding a certificate issued under section 7 may 
Fleadeni on enrolment ^ be enrolled in any Court or revenue, 

max pmotiee in Oenrte and office mentioned therein, and situate within 
revenne-omoea the local limits of the appellate jurisdictioa 

4>f the High Court by whi<A he has been admitted ; and, subject 
to such rules consistent with this Act as the High Court or 
Chief Controlling Revenue- Authority may, from time ^ time, make in 
this behalf, the presiding Judge or officer shall enrol him accordingly ; 
and thereupon he may appear, plead, and act in such Court or om^ 
and in any Court or nemiMHoffiee eubuidiiiate thereto. 
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9 Every mnWitdr lialding a certificate isaued under eedaon f naef 

Mnkhtir^ou'enrolment, apply tO be i« any Civil Of Orfiaiim. 

may praotim in Conrta. Court meuttoued therein^ and aituate wUnia tiie 
same limits ; aud, subject to such rules as the High Court may firetn tiliuc 
to time make iu this behalf, the presiding Judge shell enrol him aceo^- 
ingly ; and thereupon be may practise as a mukht4r in any such Oivi 
Court and any Court subordinate thereto, and may (subject to the pmvi^ 
sions of the Code of Criminal Procedure) appear, plead, and act iu an^ 
such Criminal Court and any Court subordinate thereto. 


10. Exce()t as provided by this Act or any other enactment for the 
Nop<.r«m topn«>ti.e a. being in force no person shaU practise 

pl6ad<*r or luakhtar unless as a pleader or niukhtar in any Court no 
qualified. established by Royal Charter unless he holdi. 

a certificate issued under section 7 and hiis beeu enrolled in such Cour 
or iu some Court to which it is subordinate: 


Provided that persons who have been admitted as revenue-agentg 
Eoreniie niay np- before the first ciav of January, 1880, and hole 
pear.plpml.aiid notin Mini- certificates, as such, Under this Act ill the terri- 
sifs’ Coufu 111 miiu toric s administered by the Lientenant-Goveroo 

onga Act .o . Bengal, mav be enrolled in manner providec 

by section 0 in any Munsifs’ Oonit in the said territories, and, on beinj 
m enrolled, may appear^ pie .d, and act in such Court in suits under 
Bengal Act No VI 11. of 1861) (to amend the pvocedare in suits be- 
tween Landlord and Tenant), or under any other Act for the time 
bidiig 111 foice rogn luting the procedure in suits between landholders 
aud their tomuits and agents. 


11. Notwithstanding anything contained in the Code of Civil Pro- 
Powor to deolaro fuuo- cedure, the High Court may, from time to time, 
tionf of miikhtarM. make rules declaring what shall be deemed tc 

be tlie functions, powers, and duties of mukhrdrs practising in the 
subordinate Courts, and, iu the case of a High Court not established by 
Boyal Charter, in such Court. 


12. Tlie High Court may suspend or dismiss any pleader or mukh* 
Sncponiiion aud diamis- fAr holding a certificate issuc^d under section 7 


•a) of plfinfiers and inukh- 
tArv oouviobed of oriniiual 
ofi!*«iioe. 


who is convicted of any criminal offence imply- 
ing a defect of cbaiacter which unAta him to 
bo a pleader or mukhtdr, as the case may be. 


Snapoaiionand dismissal 

and mukhtArs 13. The High Court may also, after such 

nnprorMsionai enquiry as it thinks fit, suspend or dismiss 


of pleaders 
gaiHj of 


^ any pleader bolding a certificate as aforesaid who takes instruc- 
tions in any case except froin the party on whose behalf he is retained, 
or a private servant of such party, or some person who is the recognised 
4^ut of such party within the meaning of the Code of Civil IVooe- 
dure, or 

any pleader or mukhtAr holding a certidcate as aforesaid who is 
guilty of fiEudiileut or grossly improper conduct, in the discharge of his 
ptofessional dnty^ or for any oUier xeasonable oause. 







14 Xf my well pkader or mniihfllr praetii^iDg in my aiibordinate 
^wKsediife when charge 0*mrt or ill any re?ofiut5-ofl8ee u eliaiged in 
^ ttii|>iHife««^ai conduoi sticb Court or office with taking iudtmdt tone 
M in aalrandinate excopt as aforeajii<l, or with any «uch itiiaooti« 

Qoii orrerenne-o oe. ttfoiesHiif, tlie presiiliiig officer ehafl 

fiend him a copy of the charge, and also a notice that, on a day to be 
therein appointed, atich charge will be taken into con»ideratioii. 

Such Copy and notice ehall l>e served upon the pleader or mukhtdr 
at least fifteen days before ilte day so ap{>ointcd. 

On such <lav or on any day subsequent <lay to which the enquiry may 
be a<ljourned, the* presiding officer shall receive and record all evidence 
properly produced in support of the charge, or by the pleader or mukh« 
tlr, and shall proceed to adjudicate on the charge. 

If such officer finds the charge established, and considers that the 
pleader or innkhtdr sliouhl be suspended or dismir^sed in consequence, 
lie shall record his finding and the groutnis thereof, and shall report the 
same to the High Court; mid the High Court may acquit, suspend, or 
dismiss the pleader or mukhtlr. 

Any District Judge, or with his sanction any Judge subordinate to 
SiiRpsuttion peudiug in* him, any District JJagistrate, or with his sane** 
veatij^fttion. tioii any Magistrate siiborilinato to him, and 

any Revenue Authority not infeiior to a Collector, or with the Collect- 
or’s sanction any Revenue Olficer subonlinate to him, may, pending 
the investigation and the oideis of the High Court, suspend from 
pr ictice any pleader or rnukht^r charged before him or it undet this 
hectioii. 

Every report made to the High Court under this section shall 

(а) when made by any Civil Judge subordinate to the District 
Judge, be made tliroiigli such Judge; 

(б) when made b}' a Magistrate subonlinate to the Magistrate of 
the District, be made through tlic Magistiate of the District and the 
Se-sions Judge ; 

(c) when made by the Magistrate of the District, be made through 
the Sessions Judge ; 

(d) wlien made by any Revenue Officer Rubordinate to tlie Chief 
Controlling Revenue Authoiity, be iriade tliioiigh such Revenue Author- 
ities as the Chief Coiittolliiig Revenue Autiioriiy may, from time to 
time, direct. 

Every such report shall be aec«unpanied by the opinion of each 
Judge, Magistrate or Revenue Authority through whom or which it is 
made* 

15. The High Court, in any case in which a pleader or innkht^r 
Power to o»H for record •'»* b«eii acquitted iind.T Section 14 ntllcrwisc 

in onflci of acquittal nndar than by an order of the High Court, may call 
fisetioo 14. for the record, and pass such order thereon as 

it thinks fit. 

16, Notwithstanding anything contained in any Letters Patentor 
Power to make rule* for in ‘he Code «f Ciril Procedure sect.on 37 

mokhiars on appellate side clause (a), any High Com t establislied by K .y- 
^ HighOimrt. aj Charter may, from time to time, make rule 

coufiiate* t wi^h this < a to t^e faliuwiii<^ matters (namely) 
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(a) the qualiBcations and admiaaioti of proper pereons to be mokh- 
tArs practising on the appellate aide of such Court ; 

(b) the fees to be paid for the examination and admission of such 

persons ; . , ' , 

(o) the security which they may be required to give for their 
honesty and good conduct ; 

(a) the suspension and dismissal of such mukhtdrs; ariid 

(e) declaring what shall be deemed to be their functions, powers, 
and duties ; 

and may prescribe and impose fines for the infiingement of such 
rules not exceeding in any case five hundred rupees; and such fines, 
when iniposed, may be recovered as if they bad been imposed iu the 
exercise of the High Court’s ordinary original criminal jurisdiction. 


CHAPTER IV. 


Of Bevsnub-Aqbnts. 


Power to make niloi M 17. The Chief Controlling Revenue 
to qaaliSoatiou*, Ao,, of Authority may, from time to time, make rules 
rdrimne-ageiita. Consistent with this Act as to the following 

matters (namely) : — 

(а) the qualifications, admission, and certificates of proper persons 
to be revenue-agents ; 

(б) the fees to paid for the examination and admission of such 
persons ; 

(c) the suspension and dismissal of such revenue-agents ; and 

(d) declaring what shall be deemed to be their functions, powers, 
and duties. 


Pablioaiioa of roles. 


All such niles shall be published in the 
local official Gazette, and shall thereupon have 
the force of law. 


18. On the admission of any person as a revenue-agent under see* 
Certifloatas to revenue, tjon 17, the Chief Controlling Revenue Autho* 
•gentm. lity shall cause a certificate, signed by such 

officer as such Authority from time to time appoints in this benalf, to 
be issued to such person, authorizing him to practise up to the end of 
^the current year iii such revenoe-ofiices as be specified therein. 

At the expiration of such period, the holder of the certificate, it ha 
desires to coiiUuue to practise, shall he entitled to have his certificate 
renewed by the Secretaiy of the Chief Controlling Revenue Authority, 
or by any other officer authorized by such Authority in that 

Oti every such renewal, the certificate then iu the possession of such 
revenue-agent shall be cancelled and retained by such Secretary or other 
officer. 

Sveiy certificate so renew^ shall be signed by such Secretary or 
<^er officer, and aball continue in force to the end of the current year. 

Every officer so renewing a certificate shall notify the renewal la 
the Oki»f OantroiUng Revenue Authority. 
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19. Every revenae-ageut holding a certificate iasbed andw sectioii 
Snrolment of reveniie- 18 may apply to be enrolled ill any revenue- 

office mentioned therein, and situate tvithin the 
limits of the territory under the Chief Controlling Revenue Authority; 
and, subject to such rules as the Chief ControUing Revenue Anthoriiy 
may, from time to time, ^ake in this behalf, the officer presiding in 
such office shall enrol him accordingly, and thereupon he may practise 
as a reveuue-agent in such office and in any revenue-office subordinate 
thereto. 

20. Except as provided by this Act 6r any other enactment for the 
No person to act a8 agent time being in forc©, no person, other than a 

In rcvenue^of&oea unless pleader duly qualihed under the provisions 
qualified. nereinbefore contained, shall practise as a reve- 

uue-agent in any revenue-office, unless he holds a certificate issued 
under section 18, and has been enrolled in such office or some other office 
to which it is subordinate : 

Provided that any person duly authorized in this behalf may, wilh 
the sanction of the Cliief Controlling Revenue Authority, or of an 
officer empowered by the Local Government in this behalf, transact all 
or any business in which his principal may be concerned in an}'* 
revenue-office. 

The sanction mentioned in this section may be general or special, 
and may at any time be revoked or suspended by the authority or 
officer graiiting the same. 

21. The Chief Controlling Revenue Authority niay suspend ordis- 

Bismiftsal of revenue. any levenue-agent boidiug a certificate 

en-ent convicted of criminal issued iiruler this Act who is convicted of any 
offence. criminal offence implying a defect of character 

which unfits him to be a revenue-agent. 

22. Tlie Chief Controlling Revenue Authority may also, after 
DiemUsal of revenue- niaking such enquiry as it thinks fit, suspend 

agent guilty of nnprofes- Of dismiss any revenue-agent holding a certifi< 
•iouai couduot. cate issued under this Act who is guilty of 

fraudulent or grossly improper conduct in the discharge of his profes- 
sional duty, or for any other reasonable cause. 

23. If any revenne-agent holding a certificate issued under this 
Ppnoedure when re.ei»ie. Act 18 charged with any 8iich conduct in any 

agent t« so charged in office 8ul)ordinate to the Chief Controlling Ro- 
aubordinate office. veiiue Authority, or in the Court of any Munsif, 

the officer at the head of such office, or such Munsif, as the case may be, 
shall send him a copy of the charge, and also a notice that, on a day to 
be therein appointed, such charge will be taken into consideration. 

Such copy and notice shall be served upon the person charged at 
least fifteen days before the day so appointed. On such day or on any 
otiier day to which the enquiry may he %(^ourned, tbe officer or Munsif 
shall receive all evidence properly produced in support of the chaige 
or by tlie person charged, and shall proceed to adjudicate on the charge. 

J£ the officer or Munsif finds the charge established, and considers 

the person charged should be suspended or dismissed in coiisk- 
queues he shall record bis fincUng and the grounds theieof, and report 

M. C2 





tiM Bwne to Ae Chief Oofttwlikag AuAlw^j *04 well 

Authority eball proceed to acquit, stiapaoA or diemies him. 

Aar revenue-officer not inferior to a Collector, and, wit« the C«e 
lectoi’a aanctioiu, any revenue-officer 8«ibt«dinute t(» hiiia, or any 
in His (Uatrict, may, pending the TOvearigation and the orders of th« 
Chief Controlling Eevenne Authority, aiftpend from practice any 
revenue-agent charged before him under this section. 

Where any officer acting under this section is subordinate to thf 
Commissioner of a Division, he shall transmit the report through such 
Oommiasioncr, who shall fothrard with the same an expression of his 
own opinion on the case. __ . . . , 

84 The Chief Controlling Revenue Authority, in any case in which 
Tower to Chief Control- » revenue-sgent has been acquitted under s^ 
lioff Bdvenoe Authority to tion 23 otherwise than by an order of tbe^dJiet 
«i3i for record. Controlling Revenue Authority, may call for 

the record, and pass such order thereon as seems fit. 


CHAPTER V. 
Of Cjcbtifioatbs. 


Foe for oortifioatwi. 


25. Every certificate, whether original or renewed, issued under fliiB 
Act, shall be written upon stamped paper of 
the value prescribed therefor in the second 
schedule hereto annexed : 
provided that a ceitihcate issued on or after the first day of July 
in any year may bo written on stamped paper of half the value eo 
prescribed. 

2d« When any pleader, mukhtdr, or revenue-agent, is suspended or 
0i«m»iNied praotitionerfl dismissed under this Act, be shall forthwith 
to o«rtiiluftteii. deliver up his certificate to the C'Uirt or officer 
at the bead of the office before or in which he was practising at the 
time he was so suspended or di.smissod, or to any Court or officer 
which the High C<»iirt or Chiel Controlling Revenue Authority (as the 
c^se may be), orders him to deliver the same. 


CHAFl ER VI. 

Or THE RKMUNKJiATION OF PnEADRRS, MUKHTARS, ARB 

Rkvknuk- Agents. 

* 

87. ITie High Court shsll, from time to time, fix sod regulate the 
Hi,). Cvuri sud Chief J»y»lJe by ai..v party in rwpeot of thr 

CooiroilitiglUvftniKi AitUio> his advGisarv s apvocate, pleader, vakil, 

tSy to E* ftMMi OB oivil otid tniikhiAr, or attorney upon all proceedings (a; 
iovsikao*pro 9 eedi»ga ap|>eUate sitle of such Court, (5) in 

ease oi a High Ootiit not ^tabllshed by Royal Charter on ifo er^aa 
side, fmd (d) in subordinate Courts. 

#he Chief Oontrolling Revenue Authority shall, from time to tiirie 
fix aw! reguhite the fees payable upon all proceedings in t^e reisemtew 
offices hf any party in respect of the fees of his adversary's ad vooata 
pleasfor, vakil, atiumey, ssakhtdr, or revenue^ageut 
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SsOaption im to OMiitt IQ this SOCtiibll |jirj|^Jplt€^ 

iftoadoned iu sootiaiiSo. agents meuiioned ia the proviso to seotiba SlOt 

2& No agreameat entered into by auy pleader* n^kKtAr* or rpv#^ 
atife-ageat with any person retaining or employr 
Agreemenu with olientt. jjjg respecting the atnount and manner of 

payment for the whole or any part of any past Or future serVicS^, fees* 
charges* or disbursenieuts iu respect ot business done Or to be dOue W 
such pleader* mukhtAr* or revoiiiie-agent* shall be valid* unless It is mam 
in writing* signed by such person* and is, within fifteen days from the 
day on whicn it is executed* filed in the District Court* or in some 
Court in which some portion of the business in respect of which it Lak 
been executed has been or is to be done. 

29« Where a suit is brought to enforce any such agreement* if the 
Power to modify or odn. agreement is not proved to the fair and reason- 
ctl asreemenu. able, the Court may reduce the amount pay- 

able thereunder or order it to be cancelled* and the costs* feik* cliarg^s* 
and disbursements in respect of the business done to be ascertained ill 
the same manner as if no such agreement had been made. 

SO, Such an agreement shall exclude auy further claim of Uie 
Agreements to exclude pleader, mukhtdr, or revenue-ageut beybiid the 
farther oiaims. terms of the agreement with respect to any 

services* fees* charges, or disbursements iu relation to the conduct and 
completion of the business in respect of which the agreement is made 
except such services, fees* charges, or disbursements, if any* as arc 
expressly excepted by the agreement. 

31. A provision in any such agreement that the pleader* mukhtAr 
Bessrviitioii of i^spon- or revenue-agettt* shall not be liable for aegli- 

aiiiiUty for nogUgeooe. geuce* or that he shall be relieved from any 
vesponsibtiity to which he would otherwise be subrject as sui^ pleader 
mukhtAr* or revenue-agent* shall be wholly void. 

CHAPTER VII. 

PkNALTlBS. 

32. Any person who practises in any Court or revenue-office in 
Do porspiw illagAlly prwo* contravention of the piovisious of secthm 1C 

.^mngiMp)eftdero*mo!kbtari, or section 20 shall be liable* by order of such 
^ fevsnfie^agento. ^ Court or the oflScer at the head df Such dffice^ 
id k fide not exceedii^ ten ciiries the kmount df the sUimp rec^uired by 
fiflk Ant xor a certified authorizing hini so to prdetike In such Cduri 
or office* and, in ddfanlt of pay^nent* to imprisooiheiii In the civil jail* 
M a taritt #tiich tnaj^ ejttdud to fidontfas. 

shatt also be inda^mble of msfintaifiing any suit Ptr, or enfdreiiig 
aav li<^ with respect to* any fee or reward for* or wtek res^t to* mor^ 
Amg liens or any distorsefnent made by him as pleader* mtikiit&lb, oi 
tdvSnua-ageat ubilst hS bas Ireeii coaimtetiing tile pHftisleW cf 
of audb eeclioM» 
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83. Any pleader, mukhtdr, or revenue-agent filing to delmr up 
n — ei. hie oeruficate as required by section 26, diali 

* 0 ., Wling be liable, by order <rf the Court, Authority, or 
to deiiw oortifloato. officer to wMch Of to whona, or according to 

whose orders, the delivery should be made, to a fine not exceedin|; two 
hundred rupees, and, in default of payment, to imprisonment in the 
civil jail for a term which may extend to three months. 

34u Any pleader, mukhtdr, or revenue-agent, who, under the pro- 
On tntpended or dii- visions of this Act, has been suspended or dia- 
mUfod practitioner prao. missed, and who, during such suspension or 
^ dismissal, practises as a pleader^ 

aner diamiisal. mukhtdr, or reveiiue-i^eDt in any Court or 

revenue-office, shall be liable, by order of such Court or the officer at 
the head of such office, to a fine not exceeding five hundred rupees^ 
and, in default of payment, to imprisonment in the civil jail for a term 
which may extend to six months. 

8S. Every order under section 32, 83, or 34, shall be subject to 

, , revision by the High Court where the order 

Ecviaion df fines. passed by a subordinate Court, and 

by the Chief Controlling Revenue Authority where the order has been 
passed by an officer subordinate to such Authority, 

Fonaliv for reoeWing or 36. Whoever commits any of the follow* 

giving commisnon. ing ofienoes : — 

(а) solicits or receives from any legal practitioner any gratification 
in consideration of procuring or having procured his employment in 
any legal business ; 

(б) retains any gratiBcation out of remuneration paid or delivered, 
or agreed to be paid or delivered, to any legal practitioner for such 
employment ; 

(c) being a legal practitioner, tenders, gives, or consents to the 
retention of any gratification for procuring or having procured the 
employment in any legal business of himself or any other legal practi- 
tioner, 

shall be punished with simple imprisonment for a term which may 
extend to six months, or with fine which may extend to five hundred 
rupees, or with both. 


CHAPTER VIII. 

Miscellaneous. 

87, To facilitate the ascertainment of the qualifications mentioned 
Loottl QoTemment to in sections 6 and 17 respectively, the l^al 
oxamiaera Gbvernmeut shall, from time to time, appoint 

persons to be examiners for the purposes s^oresaid, and may, ^m time 
to time, make regulations for conducting such examinations. 

38. Except as provided by sections 4, 5, 16, 27, 82, and nothing 
Bxe»|ition of High Court ^n this Act applies to advocates, vakils, and 
iMv^tioneni firoa cortaia attorneys admitted and enrolled by any High 
part# of Aot. ^ Court under the Letters Patent by which 

Oontt is omistitttted, or to mukhtirs practising in such Courts or tq 
Mvocates enrolled by the Chief Court <rf the Panj4b. .j 
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89. When any persan mho bolds a certificate as a mukhtir nnder 
8wpen.km or ditnM wctiori 7. and a certificate w a foveniia^^fle 
of peraun holding nuddndr Under soctiun 18 » 18 suspended or dismtssed m 
and r«reiiiie.«gont’i oMtaft. one <rf such cap^ties, he shall be deemed to be 
suspended or dismissed, as the case may be^ 
also in the other. 

40. Notwithstanding anything hereinbefore contained, no pleader, 
Plondora, Aa, not to be mukhtir, or reveuue*^ent, shall be suspended 
nnepended ’ or* dismioMd or dUcnissed Under this Act unless he has been 
withont being heard. allowed an opportunity of defending himself 

before the Authority suspending or dismissing him. 

AdToontee of Panjib Chief 41. In the Panjdb Oourts Act, 1877, after 
Conit. section 41, the following shall be inserted (that 

is to say) : — 

42. The Chief Court may, from time to time, with the previous 
sanction of the Local (Government, make rule as to the qualifications 
and admission of proper persons to be advocates of such Court 

“ Subject to Bucb rules, tlie Chief Court may admit and enrol such 
and so many advocates as it thinks fit; and such advocates shall be 
entitled to appear for the suitors of such Court, and to plead or to act, 
or to plead and act, for such suitors according as such Court may by 
its rules determine, and subject to such rules. 

** The Cliief Court may dismiss any advocate so enrolled, or suspend 
him from practice. 

" Provided that no such advocate shall be dismissed or suspended 
under this section unless he has been allowed an opportunity of defend* 
ing himself befuie the Chief Court/’ 

FIEST SCHEDULE. 

Enactments Kepealed— ( see section ^). 


Title. 


To amend the law relating to Pleaders 
and Mukhtira. 

To amend the Pleaders, Mukhtirs, and 
Bevenne-agents Act, 1865. 

To extend to the Sadr Court of the North- 
Western Provinces certain provisions 
of the Pleaders, Mukhtirs, end Beve- 
nne-agents Act, 1866, and of Act 
No. XXJX of 1865. 

To authorise Eevenue-agents to practiee 
in certain suits in the Munsifs’ Courts 
of the Lower Provinces of BengaL 

The PsnjAb Courts Act, 1877 


Number and date of 
enactments. 


Act XX. of 1866 ... 
Act XXIX. of 1865 ... 
Ayct IX. of 1866 ••• 


Act IV. of 1876 


Act XV XI. of 1877 < 


Extent of repeal. 

The whole. 

So much as has not 
been repealed. 

The whole. 

The whole. 

Sections 42, 43, 44, 
and 45. 
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SECOND SCHEDITLSi 
t'Ai.us or Stamps roa OssTmcAtis. 

|(SeS 066 ti 0 h US,') 

I. 

far fe Mftiiliiilto Bnlbwirfftjt tt)0 hdWer to pdifttUDe m a tdeader— 

(tf) lit the fiigh Court and ^iny subordinate Court — ^ruf^ees fifty ; 

(ft) In any*Court of Small Cauees in a Presidency-town— rupees twenty-five : 

(c) In all other subordinate Courts — rupees twenty-five ; 

(d) In the Courts of Subordinate Judges, Munsifs, Assistant Commissioners, 
IKxtra Assistant Commissioners, and Tahsild^rs, in Courts of Small Causes outside the 
Presidency-towns, and in all Criminal Courts subordinate to the High Court — ^rupees 
fifteen : 

(e) In the Courts of Munsifs and any Civil or Criminal Court of first instance 
not hereinbefore speoiiically mentioned — rupees five* 

II. 


For a certificate authorizing the holder to practise as a mnkhtir — 

(/) In the High Court and any subordinate Court — rupees twenty-five : 

(g) In any Court of Small Causes in a Presidency-town — ^rupees fifteen : 

(ft) Id all Other sobordinate Courts — rupees fifteen : 

(t) In the Courts of Subordinate Judges, Munsifs, Assistant Commissioner^, 
fcirtra Assistant Commissioners and Tahsildirs, in Courts of Small Causes outside the 
Presidency-towns, and in all Criminal Courts subordinate to the High Court — ^rupeeft 
ten : 

(j) In the Courts of Munsifs and any Civil or Criminal Court of first instance 
not hereinbefore specifically mentioned— rupees fire. 

III. 

For a oertificate anthorizing the holder to pracilso as a revenue-agent — 

(ft) In the offlee of the Chief Cbntrolling Revenue Auiliority and in any 
Bev-emM*o£fto« aubordinate to such Authority — ^rupees fifteen : 

(I) In tiie office of a Ooxninissionor and in any Bevenue-offico subordinate to a 
Commissioner— rupees ten : 

(fa) In tlie office of a Collector and in any Bevenue-offico subordinate to a 
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. THE PROBATE AND ADMINISTRATION ACT. 

NO. V. OF 1881 . 


Bbomticd tub Q.-Q.*8 AatiBKT ON THE 2l8T JaHUABT 1881. 

4n Act to provide for the grcmt of Probatee of WiUe and tdtere of 
AdministnUion to the Eatate* of certain deceaeed pereone. 

W|lB■Bi^s it is expsfiient to provide for the great of prpbate of 
wills and letters of administratiou to th^ esU^EIt 
of deceased persons in cases to which the In- 
dian Succession Act. liiC5, does pot apply ; It is hereby epaptp^ B« fol- 
lows : — 

■ I r ■ 

CHAPTEB L 
Prrliminary. 

1. This Act may be called *• The Probate 
and Adminisliatiofi Act*. 18^1 •f 

It applies to the whole of Britisb India ; 

and it Bhiill come into fotoe on the first 
day of April, 1881. 

to XIII., both inclusive, of thie Act, shall apply iot 
the case of every HindA Muhammadan, Bud- 
dhist, and person exempted under section 332 
of the Indian Succcsfli<in Act, 1865, dying before, on, or after the said 
first day of April, 1881 : 

Provided that nothing herein contained shall be deemed to tender 
invalid any transfer of property duly made before that day : 

Provided also that, except in cases to which the Hindd Wills Act, 
I 1870, applies, no Court in any local area beyond the limits of the towns 
1 of Calcutta, Madras, and Bombay, and the territories for the time being 
atknitiister^ by the Chief Commissioner of British Btirnia, and no 
’ High Court in exercise of the coiiourrent jurisdiction over sueh loca 
’ area hereby conferred, shall leceive applications for probate or letters o 
adtiiinistratiofi until the Local Oovernment has, with the previous sane*, 
tion of the Qoveritor^General in Council, by a notification in the official 
Gazette, authorized, it so to do. 

8. In this Act, unless there be somethin' 
liitapi»vetstu»4»l«ase. repugimnt in the subject or context, 

^ pfwifioe^ includes any division of British India having a Omr* 
of Bie last resort : 

** mia^*** ** means any person subject to the Indian Majority Act 
187$, who hfi not attained bis majority within the meaning of tha. 
Act, and any oriier person who has not ooiupli*ted his age of eigblee: 
yearn; and ineaiia the ataUw of any aueh 


Short fciUa 
tiooal extent. 
Oommenoonieiil. 

2. Qhaptera II. 

Pervonal appHoathio. 
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* will” !*?«»"« the legal declaration of the ioteationa ^ tlw leeUiiav 
with respect to his property, which he desires to be carried into elkfA 

his death: , . ^ .,1 j 

" codicil ” roeana an instrument made in relation to a will, and 
explaitiing, altering, or adding to its dispoeitioua It ia considered as 
forming an additional part of the will : 

" specific legacy” means a legacy of specified property : 

^ <kmoii8trative legacy” means a legacy directed to be paid out of 
spedfied property : 

** probate” means the copy of a will certified tinder the seal of a 
Court of competent jurisdiction, with a grant of administration to the 
estate of the testator : 

executor” means a person to whom the execution of the last will 
of a deceased person is, by the testator's appointment, confided : 

** administrator” means a person appointed by competent authority 
to administer the estate of a deceased person when th^re ia no exe-» 
cutor: and 

** District Judge” means the Judge of a principal Civil Court of 
original jurisdiction. 


CHAPTER II. 

Of anaNT of Pbobatx and Lettbks of Administratjok. 

4 , The executor or administrator, as the case may be, of a deceased 

OhariMter and property pe«‘8on, is his legal representative for all 

of oxwotor or adiniiiistra. purposes, and all the property of the deceased 
tor M »uoh. person vests in him as such. 

But nothing herein contained shall vest in an executor or admini- 
strator any propeity of a deceased person which would otherwise have 
passed by survivorship to some other person. 

5, When a will has been proved and deposited in a Court of com- 
Adminiatratlon with copy fMJtent jurisdiction, Situated beyond the limits 

auuexod of antheutioated of the province, whether in the British domi- 
oopy of will prov(»d abroad, nious, or ill a foreign country, and a properly 
authenticated copy of the will is produced, letters of administration 
may be granted with a copy of such copy annexed. 

Probate only to appotut- 6. Probate can be granted only to an exe- 

sdaaeeuior* cutor appointed by the will. 

Appointment exproM or 7. The appointment may be express or by 

necessary implication. 

lUu9tr€Uioni, 

(a.) A willa that C be his executor if B will not. B is appointed executor by 
Implication. 

(A) A gives a legacy to B and several legacies to other persons, among the rest 
to hie danghter-tii'^luw C, and adds, but should the wltltin-named 0 be not living, I 
do constitute and appoint B my whole and sole executrix/' G is appointed execu- 
trix by implioatiion. 

(e.) A appoints several persons executors of bis will and codicils, and his nephew 
residuan* te^tee, and in another codicil arc Uiese words ; — ** I appoint my neraew 
i»y reeidaufy legatee to discharge ail lawful demands against my will and ooaioSla, 
aigned of dMerant datea.** Tim nephew is appointed an executor by impHoation.. 



‘ ^ Frabktownbotlwgtitttod^ 
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. IShrM^ or tMobAlo to 
iHooral OKteotofo •imiil- 

loaoMt|:r ^ ^ Msmt 

tineo. 


9 , When severml executom am 
IMTobate may be grant^ to (hatn aU eian ailii i t* * 
ously or at diffemot timet. 


Illuiir€aUm* 

A is At rxecotor of B’s will by express appointmont, tn<) C an eXecililor tt bf 
ImplicAiloo. Probate may be granted to A and C at the sAtne time, or to A firat at! 
than to C| or to 0 firsts then to A. 

10. If a oodicil be discovered after the gmnt probatOi a BOparmtA 
Bsparate protate of oodi- probate of that codicil may be granted to the 

diioovei^ after grant executor, if it iu no way repeals the appoint- 
or probate. tnent of executors made by the will. 

If different executors are appointed by the codicil, the probate 
■ T*rt«rf»r«wiioodi«fe«n* of tlie will inust bo revoked, and a new 
^neatoM appoiatetl by probate granted of the Wiii and UjO COdlCU 
oodioil. together. 

11. When probate has hoeu granted to several executors, and one 
Aeomalof repreeenUtioB of thetn dies, t ho entire representation of the 

*s aarrirlag oacaoafaor. testator accrues to the surviving execuUMT or 

executors. 

12. Probate of a will when granted establishes the will from thb 

death of the testator, and I'enders valid all in* 
Effect of probata. termediate acts of the executor as such. 

To whom Admimatratioa 13, L^t^ors of ful ministration cannot be 

fuy not be granted. granted to any person who is a minor or ie of 

unsound mind. 

lA Letters ofad ministration entitle the administrator to all rights 
Mbot of lettcra of ad- belonging to the intestate as effectually ai if 
iniaiatmtioii, the administration had been granted at tho 

moment after his death. 

IB. Letters of administration do not render valid any intermediate 
• aofc validstvd by acta of the administnitor tending to the dimi« 
admiaiAtrAtlim. nution or damage of the intestate's estate, 

16. When a pemoa appointed an executor has not renotioced the 

tShwAt el executorship, letters of admlnistratioti shall 

wim exAeator hM sot not be granted to any other person until a cita- 

Boanoed. tion has been issued oaliing upon the execator 

to accept or renounce his executorship ; 

except that, when one or more of several executory has or have 
^ proved a will, the Court may, on the death of 

**^*P***"^ the survivor of those who have proved, grant 

letters adfntnistraiion without oidng those who h ive not proved. 

17* The renunciation may be made orally in the presence of the 
Farm stiff effbet of i%. Judge, or by a writing signed by the t^oii 
aoBotsibMior Axoetttflwship. renouncing, and when made shall preclude him 
Tbfom ever tiiAfeafter applying feur probate of the will af^^inting hii|i 
sumoiitmr* ^ 


ir. 68 
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18. If the executor renounce, or fail to accept, the oxecutonAip 
’« j within the time limited for the acceptance «p 

J^SS^or’feii. to Moept refusal thereof, the will may be proved, and 
withm time limited. letters of admiuistratioD with a copy of the 

wiH annexed may be granted to the person who would be entitled to 
administration in case of intestacy. 


Grant of aaminiatraiion 19 ^ When the deceased has made a will, 
^ retidaary appointed an executor, or 

when he has appointed an executor who is legally incapable or re* 
fuses to act, or has died before the testator, or before he has proved the 
will, or 

when the executor dies after halting proved the will, hut before he 
has administered all the estate of the deceased, 

an universal or a residuary legatee may he admitted to prove the 
will, and letters of administration with the will annexed may be 
grant to him of the whole estate, or of so much thereof as may be 
unadministered. 

80. When a residuary legatee who has a beneficial interest sur* 
Bight to adminiitration vives the testator, but dies before the estate 

of representative of deceas- has been fully administered, his representative 
•d residnary legatee. Same right to administration with the 

will annexed as such residuary legatee. 

81. Wiien there is no executor and no residuary legatee or repre- 
Grant of admiuUtration sentativo of a residuary legatee, or he declines 

where no executor, nor re- or is incapable to act, or cannot be found, the 
eldnenr le^toe, nor repre- person or persons who would be entitled to 
•en ireo euo ognteo. the administration of the estate of the deceas- 
ed if be had died intestate, or any other legatee having a beneficial 
interest, or a creditor, may be admitted to prove the will, and letters 
of administration may be granted to him or them accordingly. 

83. Letters of administration with the will annexed shall not be 
OiUtlon before gmut of gwited to any legatee other than an universal 
adminiitmtion to legatee or a residuary legatee, until a citation has been 
other thnnaniversal or roti- issued and published ill the manner hereinafter 
mentioned, calling on the next-of-kin to accept 
or refuse letters of administration. 

23. When the deceased has died intestate, administration of his 
To whowi odmluktratiott estate may be granted to any person who, ac- 

ho gmntoa. cording to the rules for the distribution of the 

estate of an intestate applicable in the C8ise of such deceased* would be 
entitled to the whole or any part of such deceased's estate. 

When several such persons apply for administration, it shall be in 
the discretion of the Court to grant it to any one or more of them. 

When no such person applies, it may be granted to a creditor of 
the deceased* 
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‘ CHAPTER in. 

Of Liiotbd Qbants. 

(a ,) — Grants limited in DwraUon, 

24u When the will has been lost or mislaid since the testator^ 
Probate of copy or draft death, or has been destroyed by wrong or ao- 
ofloat will. cident and not by any act of the testator, anc 

a copy or the draft of the will has been preserved, probate may be 
granted of such copy or draft, limited until the original or a properh 
authenticated copy of it be produced, 

25. When the will has been lost or destroyed, and no copy baa 
Probate of oontente of been made, nor the draft preserved, probate 

lost or destroyed will. may be granted of its contents, if they can b 

established by evidence. 

26. When the will is in the possession of a person, residing out c 
Probate of copy where the province in which application for probat 

origtoal exists. is made, who lias refused or neglected to deli^ 

ver it up, but a copy lias been transmitted to the executor, and it i 
necessary for the interests of the estate that probate should bo grantee 
without waiting for the arrival of the original, probate may be grantee 
of the copy so transmitted, Umited until the will or an authenticatec 
copy of it bo produced. 

27. Where no will of the deceased is forthcoming, but there i 
Adrainisferafcloti until will reason to believe that there is a will in exist 

prodao«d. eoce, letters of administration may be grantee 

limited until the will or an authenticated copy of it be produced. 

(6 .) — Grants for Use and Benefit of Others having Right. 


28. When any executor is absent from the province in whicl 
AdminiBtmtion with will application is made, and there is no executo 
unaexed to attoraGy of ab- within the province willing to act, letters o 
vent oxcoutor. administration with the will annexed may be 

f granted to the agent of the absent executor, for the use and benefit c 
lis principal, limited until he shall obtain probate or letters of admioi- 
istration granted to himself. 

. , . . ^ 29. When any person to whom, if present 

annexed to attorney of ab- letters of administration With the will annexet 
sent person, who, if present, might be granted, is absent from the province 
wynldbe entitled to admi- letters of administration with the will annexec 
*** may be granted to his agent, Umited as above- 

mentioned. 


30. When a person entitled to administration in case ot intestacy 
Administration to attor- i« absent from the province, and no porsor 
Bey of absent person enti* equally entitled IS willing to act. letters of ad- 
ministration may be Ranted to the agent of 
the absent person, limited as before mentioned. 
81. When a minor is sole executor or sole residuary legatee, letters 
Admintstration dnnng administration with the will annexed may 
nrii^iy of Sole ««aoiitor or be granted to the legal guardian of such minor, 
ffipidnsiy Isgatoa to other person as the Court shall 
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♦ lyinlf fit, until the minor has sttaiasd his majority, at which period, and 
not before, probate of the will shall be grantM to him. 

82, When there are two or more minor executors and no executor 
AdminMration daring who has attained majority, OT two or more ^ 
ot •Mvrsi exeou- siduary legatees and no residuary legatee who 
ion or rroidtuny legatees. fi^s attains majority, the gprant ebail be Eosated 
mtii one of them has attained hia majority, 

88 . If a sole executor or a sole universal or residuary legatee,, or 
AamihiBtmtinn for use person wbo would be solely eutiUed to the 
s»d benefit of lunatio. estate of the intestate according to the rule for 

the distribution of intestates* estates, applicable in the case of the 
deceased* be a minor or lunatic, letters of administration with or with- 
out the will annexed, as the case may be, shall be granted to the person 
to whom the care of his estate has been committed by competent author- 
ity, or, if there be no such person, to such* oilier person as the Court 
thinks tit to appoint, for the use and benefit of the nainor or lunatic, 
until he attains majority or becomes of sound mind, as the case may be* 

84 . Pending any suit touching the validity of the will of a deceased 
Adramistratioii pmdente person, or for obtaining or revoking any probate 
or any grant of letters of administration, the 
Ooiirt may appoint an administrator of the estate of such deceased 
person, who shall have all the rights and powers of a general adminis- 
trator, other than the right of tUstributing such estate ; and every such 
administrator ahaU be subject to the imme<liate control of the Court, 
and shall act under its direction. 

(fj .) — For Special Purpoaee, 

30. If an executor be appointed for any limited purpose specified 
l^mbafc* limited to pur. in the will, the probftte shall be limited to that 
poM specified in will. purpose, and if he should appoint an a^^ent to 

take administration on his behalf, the letters of administraiioo ww tba 
will annexed shall accordingly be limited. 

86. If an executor appointed generally give an authority to aa 
Administration with will attorney to prove a will on his behalf, and the 

annexed limited to partioa. authority 18 limited to a particular purpose, the 
lap pappose. ^ letters of administration with the will amiMed 

shall be limited acconlingly. 

87. Where a person dies, leaving property of which he was the 

Admiaistratioa limited surviving trustee, or in which he had 

to trttst.propert 7 . beneficial interest on his own account, and leavei 

no general representative, or one who is unable or unwilling to act a? 
such, letters of administration, limitod to such property, may be grantee 
to tlie beiiefioiary, or to some other peraon on his behalf. 

88. When it is necessary that the representative of a pefeen do* 
Admliiifftratioii limited ceased be made a party to a pending suit, ant 

^ ^ the executor or person entitled te allmmlatia* 

tion is unable or unwilling to .act, letters of administration may b€ 
granted to the uomitiee of a party in such suit, limited £pr the piirpm 
of lepresenting the deceased in the said suit, or in any otitur mut whie 
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vmj oammeiiced in the same or ia any ottier Court between tbt 
parties, or any other parties, touching the matters at issue in the said 
8ait» and until a final decree shall be made therein and carried into 
oomplete execution* 

89. Iff at the expiration (d twelve months from the date of any 
Mmiaistmttoiiliiaiteeto Probate or letters of administration, the exeou* 
{mvpoM oC boeoming party tor or administrator to whom the same has or 
to amt to bo brought agmiaat h^ve been granted is absent from the provinoe 
adminlafirator. within which the Court that has granted the 

probate or letters of administration is situate, such Court may grant, to 
any person whom it thinks fit, letters of administration liiaitea to the 
purpose of becoming and being made a party to a suit to be brought 
against the executor or administrator, and carrying tlte decree wmcb 
may be made therein itito efiect. 


40. In any case in which it appears necessary for preserving the 
AammUfcration limited to property of a deceased person, the Court within 

ooUeotioti and preservation whose district any of tlio property is situate 
of deceased's property. inay grant, to any person whom such Court 
thinks fit, letters of administration limited to the collection and pre- 
servation of the property of tlie deceased, and giving discharges for 
debts due to his estate, subject to the directions of the Court. 

41. When a person has died intestate, or leaving a will of which 

, . . there is no executor willing and competent to 
tit^oiTof act, or where the executor is, at the time of the 

one who under ordinary death of such person, resident out of the pro- 
oir^Mnoet would be yince, and it appears to the Court to be neces- 
sary or convenient to appoint some person who 
administer the estate or any part thereof other than the person who 
under ordinary circumstances would be entitled to a grant of adminis- 
tration, the Judge may, in his discretion, having regard to consangui- 
ni^, amount of interest, the safety of the estate, and probability that it 
will be properly administered, appoint such person as be thinks fit to be 
administrator ; ^ 

and in evety such case letters of administration may be limited or 
not as the Judge thinks fit. 

{d.)---‘Orant8 with Exception,, 


4s2. Whenever the nature of the case requires that an exception 
Frobateoradfuinistration he made, probate of a will or letters of admini- 
witb wiii atmexed aatrjeot stratioii with the will annexed, shall be granted 
to eacapticn. subject to such exception. 

43. Whenever the nature of the case requires that an exception 
Adminiattmtioa with ex- be made, letters of administratioa shall be 

ciftioiu granted subject to such exception. 

ifi) — Oranta of the Rest, 

44. Whenever p grant, with exception, of probate or lettem of 
Pfobate or admimstm- administmtfou, with or without the will atineXv 

tiov of rott. ^ ed, has been made, the person entitled to pro^ 

hpto or administration of the remainder of the deceased’s estate nugf 
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take « grant of probate or letters of administration, as the case may be, 
of the rest of the deceased^s estate. 

(y ;) — QrantB of Effects unadministered. 

46. If the executor to whotn probate has been granted has died 
Grant of offocfci nnad- leaving a part of the testator’s estate unad- 

ministered. ministered, a new representative may be ap< 

pointed for the purpose of administering such part of the estate. 

4G. In granting letters of administration of an estate not fully ad* 
Botof a« to grants of of- ministered, the Court shall be guided by the 
foets nnadministered. same rules as apply to original grants, anashall 

grant letters of administration to those persons only to whom original 
grants might have been made. 

47, When a limited grant has expired by effluxion of time, or the 
Administration when li- happening of the event or contingency on which 

mited, grant expired, and it was limited, and there is still some part of 
still sotiio part of estate the deceased’s estate unad ministered, letters of 
noai minis or . administration shall be granted to those persons 

to whom original grants might have been made. 


CHAPTER IV. 

ALTKRATION ATfiU REVOCATION OF GkANTS. 


48. Errors in names and descriptions, or in setting forth the time 
What errors may bo roo- s^^d place of the deceased’s death, or the pur- 
itfted by Court. pose in a limited grant, may be rectified by the 

Court, and the grant of probate or letters of administration may be 
altered and amended accordingly. 

Frooeduro where coclioU . the grant of letters of ad- 

disoorered after praut of ministration with the will annexed, a codicil be 
admiM^ratiou with will discovered, it may be added to the grant on due 
proof and identification, and the grant altered 
and amended accordingly. 


Bevooatioa or annulmont 
for Just cause. 


80, The grant of probate or letters of ad* 
ministration may be revoked or annulled for 
just cause; 


Just oause.*^ 


Explanation , — "Just cause” is— 


Xstf that the proceedings to obtain the grant were defective in 
aubflBanoe ; 

J^nd, that the grant was obtained fraudulently by making a false 
suggestion, or by concealing from the Court something materia! to the 
case; 

Srd, that the grant was obtcuncd by means of an untnie allegar 
tion of a fact essential in point of law to justify the grant, thoogfa such 
allegation was made in ignoianoe or inadvertently ; 

that the grant has become useless and inepeiative thteegli 
tnrcttiiistances. 
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Hlwiratians*' ^ 

(a,) The Court by which the grant was made had no junsdictioo. 

(A) The grant was made without citing ^rties who ought to have been cited. 
(c.) The will of which probate was obtained was forged or revoked, 

(d.) A obtained letters of administration to the estate of B as bis widow, but 
"t has since transpired that she was never married to him. 

(s.) A has taken administration to the estate of B as if he had died intestate, 
>ttt a vml has since been discovered. 

(/.) Since probate was granted, a later will has been discovered. 

(^.) Since probate was granted, a codicil has been discovered, whicb revokes or 
dds to the appointment of executors under the will. 

(h.) The person to whom probate was, or letters of administration were, granted, 
las subsequently become of unsonnd mind. 


CHAPTER V. 

Of the Practice in granting and revoking Probates and 
Letters of Administration. 

Jnditdiotion of District .51.. The District Judge shall have juris- 
Judge iu granting and re* dictioD ID gratitiiig and revoking probates and 
Yoking probates, Aa letters of adnimistratioD in all oases within 

his district. 

52. The High Court may, from time to time, appoint such judicial 
p ♦ • fc Dele- within any district as it thinks fit to 

gate^f*^Diati?ct’Xdge to act for the District Judge as Delegates to grant 
deal with non-contentions probate and letters of administration in non- 
contentious cases, withiu such local limits as it 
may from time to time prescribe : 

Provided that, in the case of High Courts not established by Royal 
Charter, such appointment be made with the previous sanction of the 
Local Qovernment. 

Persons so appointed shall be called ** District Delegates.” 

63. The District Judge shall have the like powers and authority 
District Judges powers relation to the granting of probate and letters 

as to grant of probate and of administration, and all matters connected 
adaiiniitration. therewith, as are by law vested in him in relation 

to any dvil suit or proceeding depending in his Court. 

64. The District Jud|^ may order any person to podnee and 
Diatriofe Judge mey orfer bn“g “to Cdurt any paper or writ^pg being or 

parson to produce testa- purporting to be testamentary, which may be 
laentaiy papers. shown to be in the possession or under the 

ocmtrol of such person ; . . « 

and if it be not shown that any such paper or writing is in the 
possession or under the control of such person, but there is reason to 
D^eve Uiat he has the knowledge of any such paper or writing, the 
Court may direct him to attend for the purpose of being examined re- 
specting the same, 

and he shall he bound to answer such questions m may be put to 
him by the Court, and, if so ordered, to produce and bring in such paper 
or writing, and shall be subject to the like punishment under the 
ladiAQ Penal Code, in case of de&ult in not attending or in not anmerr 
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ing such quegtions or not Cringing In such paper or writing as he 
would have been enbject to iu case lie had been a party to a eiiiti and 
had made such default, 

and the coete of the proceeding shall be in the discretion of the 
Judge. 

65, The proceedings of the Court of the District Judge, in rela*- 
Prooeedingi of nf^^tr^ofc tion to the granting of probate and letters of 

Jodgo'tt Court in rolatiou to administration, shall, excefit as hereinafter other* 
probate auci adimnistration. provided, be regulated, SO far as the Cir- 

cumstances of the case will admit, by the Code of Civil ProcedureA 

66. Probate of the will or letti^ of administration to the estafe 
When probate or admini- of a deceased person may be granted by the 

•trutiou may bo granted by District Judge under the seal of his Court, if 
Dietri^ Judge. jt appears by a petition, verified as hereinafter 

ruentioned, of the person applying for the same that the testator or 
intestate, as the c ise may bo, had, at the time of Ids decease, a fixed 
|>!ac 0 of abode or any property, moveable or immoveable, within the 
jurisdiction of the Judge. 


67. When the application is made to the Judge of a District in 
pHipottal of ftppiioation which the deceased had no fixed abode at 
mode to Judge of DUtriot the time of his death, the Judc^e mar in hia 
^ ““ refuse the application, if in hk judg- 

meiit It could be disposed of more justly or 
conveniently in another district, or, where the application is for letters 
of administration, grant them absolutely, or limited to tlm property 
within bis own jurisdiction, ^ ^ 

08. Probate and letters of administration may, upon application 
Probate end letters of ad- for that purpose to any District Delegate, be 
mioiatration nay bs grant- granted by him in any case in which Uiere is 
•i ^ Oelagata. contention, if it appears by petition (verified 

as hereinafter mentioned) that the testator or intestote. as the ~ nr may 
be, at the time of his death, had his fixed place of abode within the 
jttrisdictiea of soeb Delegate. 


69 . Probate or letters of administration shall have effect over all the 
OoneHMTanMa of probate property^ moveable or immoveable, of the de* 
«rtottM«e>r«#ninlatratioo. ceased throughout the province in* which the 
same is granted, and shall be conclusive as to the representative title 
a^nst all debtors of the deceased, and all persons holding property 
whiah belongs to him. and shall afford full indemnity to all debtors paj^ 
lag their debts, and all persons delivering up such property to the pw- 
toa to whom such probate or letters of administration shi^ have 1^ 
gimatodt 

Provided that probatra and letters of administration granted by a 
flftet of nalirottod i»ro. Court established by ^yuf Charter, 6r 

tMtaa Ae., gM»to4 tty oor- by the Chief <>>urt of the Faniab. or W tha 
j Recorder of Rango^ shall. 

?*'l?®*** ^ e®»t throoAoat the wh^ 

mBntmiiraiAa 
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60 . Whenever a granti of probate or letters of administration is 
TransmitBion of oertifi- wiade by a Court with such efiPect as last afore* 

eate by Court granting un- said, the Registrar, or such other officer as the 
^ makiDg the grant appoints in this behalf, 

shall send to each of the other Courts em- 
powered to make sucji grants, a certificate to the following effect : — 

" I, A, A, Registrar, [or as the case may be] of the High Court of 
Judicature at [or as the case may 5e], hereby certify that on 

the day of . 188 the High Court of Judicature at 

[or as the case may he] granted probate of the will [or letters of ad- 
ministration of the estate] of C7. D., late of , deceased, to A. F. 

of , and O. A, of , and'that such probate [or letters] has 

[or have] effect over all the property of the deceased throughout the 
whole of British India 

and such certificate shall be filed by the Court receiving the same. 

61. The application for probate or letters of administration, i 

OonolnaWene^s of appli- verified in the manner hereinafter 

cation for probate or ad- mentioned, shall be conclusive for the purpose 
miniatration, if properly autliorizing the grant of probate or adrninis- 
made and veiifio . tration, and no such grant shall be impeachec 

by reason that the testator or intestate had no fixed place of abode, or 
no property within tlie district at the time of his death, unless by 
proisecding to revoke the grant if obtained by a fraud upon the Court. 

62. Application for probate or for letters of administration with the 

Petition *if,.robato. annexed ^all be made by a petitioa dis- 

tinctly written in English or in the langnageir 
ordinary use in proceedings before the Court in which the application ii 
made, with the will, or, in the cases mentioned in sections twenty-four 
twenty-five, and twenty-six, a copy, draft, or statement of the contentt. 
thereof annexed, and stating 

the time of the testator’s death, 

that the writing annexed is his last will and testament, or as tht 
case may be, 

that it was duly executed, 

the amount of assets which are likely to come to the petitioner’, 
hands ; ' 

and, where the application is for probate, that the petitioner's tlu 
executor named in the will. 

Ill addition to these particulars, the petition shall further state, 
when the application is to the District Judge, that the deceasec 
at the time of his death had a fixed place of abode or had some propett^ 
situate within the jurisdiction of the Judge; and, 

when the application is to a District Delegate, that the deceased a 
the time of his death had a fixed place of abode within the jurisdictioi 
of such Delegate, 

6S. In cases wherein the will, copy, or draft is written in any Ian- 
tn wliU OMM tramMioii g«««e Other than English, or than Aat io ordi- 
of will to b* aBaased to pa- nary use in proceedings before the Court, ther 
Utioa. riiail be a translation Uiereof annexed to dk 

M. €4 
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MMtlm bjP a imndaior of tbe Com t, if the bogtiage be c^e fS»r wMcti m 
T®H0caii«m of tmntift* traoelator is appointed ; or, if the wiU, copy,, or 
«iofi by perwm oilier tbao draft be in any other language, then by any 
Court translator. person competent to tratislnte tlie same, m 

which case such translation shall be terified by that person in the fol« 
lowing manner 

I (A. B.) do declare that I read end perfectly understand the 
language and character of the original, and that the above is a true and 
accurate translation thereof/* 

64 Application for letters of administration shall be made by peti- 
Totstion for letters of ad. tion distinctly written as aforesaid, and stat- 
tasnistreiioii. ing — 

the time and place of the deceased*s death, 

the family or other relatives of the deceased, and their respective 
Tesidences, 

the right in which the petitioner claims, 

the amount of assets which are likely to come to the petitioDer*B 
hands. 


In addition to these particulars the petition shall further state, 

when the applicatiou is to a District Judge, that the deceased at 
the lime of bis death had a fixed place of abode or had some property 
situate within the jurisdiction of the Judge ; and, 

when the application is to a District Delegate, that the deceased at 
the time of his death had a fixed place of abode within the jurisdiction 
of such Delegate, 

66. Every person applying to any of the Courts mentioned in the 
Additional •tntemcnis in proviso to section fifty-nine for probate of a 
petition fV)r probate, &0. will or letters of administration of an estate, 
intended to have etfect througliont British India, shell state in his peti- 
tion, in addition to the matters respectively required by sections sixty- 
two and sixty-four, that to the best of his belief no application has been 
made to any other Court for a probate of the same will or for letters of 
administration of the same estate, intended to have such effect as last 
aforesai<l, 

or, where any such application has been made, the Court to which 
it was made, the person or peisons by whom it was made, and the 
procee<linga (if any) had thereon. 

And tho Court to which any application is made under the proviso 
to eeOlion fifty-nine may, if it think fit, reject the same. 

66. The |>etition for probate or letters of administration shall in 
Peiiiicm tor probate or all cases be subscribed by the petitioner and 

to be eigtied his pleader, if any, and shall be verified by the 
*** * ^titioner in the following manner or to the 

like effect 

•• I (A. B,), the petitioner in the above petition, declare that what 
ia stated therein is true to the best of aa|u information and belief,^ 

67. Where the application is for probate, or for letters of admtnia* 
TariltoatloB of petition tration with the will annexed, the petition shall 

fbr probniw one witnaw also be verified by at least one of the witnesses 
^ to the will (when piocuimble), in the manner 

or to the eflfect ftdlowing:-^ 
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* I ip. D.), one of Um witnesoes to blio Itofe ifHll iastlunAttt <iS 
tfae testator meatiooed ia the above potion, declare tbat 1 was 
sent and saw the said testator a65x his sigoature (or mark) tberato (M 
tite earns may be) (or that the said testator acknowledged the writin|f 
annexed to the above petition to be his last will and testammit in my 
presence)/' 

68. If any petition or declaration which is hereby required to be 
Punishment for fhtse Vended Contains any averment which the per- 
aTenoent in petition or de- SOU mukhig the veridoatiou knows or believes 
^nmtion. to be false, such person shall be subject to pun- 

ishment according to the provisions of the law for the time being in 
force for the punishment of giving or fabricating false evidence* 

District Judge may eza. 69. In all cases it shall be lawful for the 

mine petitioner in person, District Judge or District Delegate^ if he 
thinks dt, 

to examine the petitioner in person upon oath, and also 

to require to further evidence of the due execution of the will, or 
rsqnire further evidence, the right of the petitioner to the letters of ad- 
ministration, as the case may be, and 

to issue citations calling upou all persons claiming to have any 
and issue citations to in« interest in the estate of the deceased to* come 
spect proceedings. and see the proceedings before the grant o 

probate or letters of administration. 

The citation shall be fixed up in some conspicuous part of the 
■ Pnblioation of citation. Couit-house, and also in the office of the Col- 
lector of the District, and otherwise pttblishec 
or made known in such manner as the Judge or Delegate issuing the 
same may direct. 

70. Caveats against the grant of probate or letters of admioistra- 
Oaveats against grant of tiou may be lodged with the District Judge, o 
pn^ate or administration. a District Delegate ; and immediately on any 
caveat being lodged with any District Delegate, he shall send a cop^ 
thereof to the District Judge; and immediately on a caveat being 
entered with the District Judge, a copy thereof shall be given to th€ 
District Delegate, if any, within whose jurisdiction it is alleged the 
deceased had his fixed place of abode at the time of his death, and tc 
any other Judge or District Delegate to whom it may appear to the 
District Judge expedient to transmit the same. 

Form of caveat. 71. The caveat shall be to the following 

effect : — 

^‘Let nothing be done in the matter of the estate of d. B,, late 
of , deceased, who died on the day of at witbou 

notice to O, 2>. of 

72, No proceeding shall be taken on a petition for probate or letter 
Sibsratitry of caveat, no administration after a caveat against the 
prooeed£ti« taken on ^ti- grant thereof has been entered with the Judg 
tloajm^f aOiar uotioe to District Delegate to whom the applicatioi; 

has been made, or notice thereof hss been given 
of its entry with some other Delegate, until after such notice %q the 
person by whom tiu» same has been entered as the Oourt sbjsjLI iliink 
reasonable. 
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T8. A District Delegate shall not grant probate or letters of ad- 
Distrie* Delegate when minwtration in any case in which there is con- 


not to grant 
a^miniitration 


when 
probate or 


teutiou as to the grant, or in which it other* 

wiae appears to him that probate or letters of 

administration ought not to be granted in his Court. 

Explanation . — By “ contention^' is understood the appearance of 
any one in person, or by his recognized agent, or by a pleader duly ap- 
pointed to act on hia behalf, to oppose the proceeding. 

74. In every case in which there is no contention, but it appears 

Power to tran.mit gtete- District Delegate doubtful whether the 

naont to District Judge in probate or letters of administration should or 
doubtful oasea where no should not be granted, or when any questioi 
ouotention. arises in relation to the grant, or application 

for the grant, of any probate or letters of administration, the District 
Delegate may, if he tliinks proper, transmit a statement of the matter 
in question to the District Judge, who may direct the District Delegate 
to proceed in the matter of the application, according to such instruc- 
tions as to the Judge may seem necessary, or may forbid any further 
proceeding by the District Delegate in relation to the matter of suet 
application, leaving the party applying for the grant in question tc 
make application to the Judge. 

75. In every cose in which there is contention, or the Distric 
Delegate is of opinion that the proliate or let- 
ters of administration should be refused in hi. 
Court, the petition, witli any documents tha 
may have been filed therewith, shall be returnee 
to the person by whom the application wa 

, made, in order that the same may be presentee 

to the District Judge; unless the District Delegate thinks it necessary 
for tlio purposes of justice, to impound the same, which he is hereb 
authorized to do ; and in that case the same shall be sent by him U 
the District Judge. 

76. Whenever it appears to the Judge or District Delegate tha 

Qraut of probate to be probate of a will should be granted, be shal 

under seel of Court, grant the same under the Beal of his Court ir 

manner following : — 

$ Judge of the District of • [or Delegate ap 

Form of soob siwuk P?i«ted for granting probate or letters of admi 

. . , . ^ , nistration in (fiere I'luert the limite of ihe 

gatee jurisatefton)], hereby make known that on the day c 
in the vest the last will of , late of , 

copy whereof la hereunto annezed, was proved and registered befor 
mOj, and that^ administration of the property and credits of the 8ai( 
deceased^ and lo any way concerning his will, was granted to 
the ozecutor in said will named, he having undertaken to adminis 
ter the same* and to make a true inventory of the said property an 
credit, and to ezhibit the same at or before the expiration of si 
inoi^ns the date of this grant, and also to render a true aooouti 
of the wad property and credits within one year bom the same date, 
"•The day of 18 


Frooodare whom ihore is 
ooDtention, or Biiitriot Dole, 
ffuto tbitika probato or let. 
tern of adminiatratiou 
tboold bo refuaed in hia 
Court. 
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77. Whenever it appears ta the District Jtidge or District Dele- 
Grant of letter* of admi- ga^te that letters of administration to the estate 

nistratioii to be noder teal of a person deceased^ with or without a copj; 
of Court. of the will annexed, should be granted, ne 

shall grant the same under the seal of his Court in manner f«dlowing 

I, , Judge of the District of , [or Delegate appointed 
for granting probate or letters of administration 
Form of *0011 grant. {Jieve inseH the limits of the Delegate*8 juris- 
diction)], hereby make known that on tlie day of letters 

of administration (with or without the will annexed, as the case may 
be) of the property and credits of , late of , deceasea, 

were granted to , the father (or as the case may be) of the 

deceased, he having undertoken to administer tiie same, and to make 
a true inventory of the said property and credits, and to exhibit the 
same in this Court at or bt'fore the expiration of six months from the 
date of this grant, and also to render a true account of the said property 
and credits within one year from the same date. 

«The day of 18 " 

78. Every person to whom any gratit of letters of administration 

is committed, and, if the Judge so direct, any 
Admimstratioo'bond. person to whom probate is granted, shall give 
a bond to the Judge of the District Court to enure lor the benefit of 
the Judge for the time being, with one or more surety or sureties 
engaging for the due collection, getting in, and administering the estate 
of the deceased, which bond shall be m such form as the Judge froir 
time to time by any general or special order directs. 


79. The Court may, on application made by petition, and on being 
Assignment of admiuis- satisfied that the engagement of any such bone, 

trstion-bond. has oot been kept, and upon such terms as tt 

security, or providing that the money received be paid into Court, or 
otherwise as the Court may think fit, assign the same to some proper 
person, who shall thereupon be eutitled to sue on the said bond in 
Lis own name as if he same had been originally given to him instead 
of to the Judge of the Cotirt, and shall be entitled to recover thereon, 
as trustee for all persons interested, the full amount recoverable in 
respect of any breach thereof. 

80. No probate of a will shall be granted until after the expiration 
Timo befom which pro. seven dear days, and no letters of adminis* 

b»teoradmttiifttmtioii£a] tration shall be granted until after the expira- 
«ot bo grmaied. tion of fourteen clear days, from the day of the 

testator or intestate’s death. 


81. Until a public registry for wills is established, every District 
mu..grforiginriw!ii.of District DelcMte shall file aud 

«r)^h probote or odmini* preserve among the records of his Court all 
gtraMon with wiU atmexad original wills of which probate or letters ol 
^ administration with the will annexed may be 

granted by him : and the Local Government shall make regulatiomi foV 
the preBervation and iospection of the wills so filed as aforesauL 
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1m^ been pmneei «imU iN^a 

So^iil 9 mm r9fpk4^ pmmete any anie, or otherwise i^ as r^toa# 
mntaUee of the deceased, throagboiii the pteiriiiee in wfaicb the sitfi#* 
may hare been ftanted, until such probate et letters of aduuaistration 
eml bare been recalled or revoked. 

88* In any case before the District Judge in which there is coo* 
Froesdare in oontoBtioni teoUon, the proceedfing shall take, ob nearly as 
esssa may be, the form of a suit, according to the 

provisions of the Code of Civil Procedure, in which the petitioner for 
probate or letters of administration, as the case may be, shall be the 
plaintiff, and the person who may have appeared as aforesaid to oppose 
ijbe grant shall be the defendant. 

84. Where any probate is, or letters of administration are, revoked, 
Tajment to exeoutor or all payments bond fide made to any executor 
Administrator boforo pro- or administrator under such probate or ad* 
administration ministration before the revocation, thereof shall, 
notwithstanding such revocation, be a legal 
discharge to the person making the same ; 

and the executor or administrator who shall have acted under any 
Bigbt of snob eseontor sucli revoked probate or admmistiation may 
or administrator to reoonp retain and reimburse himself out of the assets 
liiiiissif. ^ ^ of the deceased in respect of any payments 

mafia by him which the person to whom probate or letters*^ of admini- 
stration shall be afterwards granted might have lawfully made. 

86. Notwithstanding anything hereinbefore contained, it shall, ex- 
Powsr to Tofuso lotters cent iu cases to which the Hindd Wills Act, 
ef administration. ^ 18/0, applies, be in the discretion of the Court 

to make an order refusing, for reasons to be recorded by it in writing, 
to grant any application for letters «)f administration made under this Act! 

86. Every order made by a District Judge or District Delegate by 
Appsals ftom orders of virtue of the powers hereby conferred upon 

Distnot Jndgo. jjiui shall be subject to appeal to the High 

Court under the rules contained in the Code of Civil Procedure appli- 
cable to appeals. 

87. The High Court shall have concurrent jurisdiction with the 
^^«o^«tjttHsdiottonqf District Judge iu the exercise of all the poweri 

hereby conferred upon the District Judge* 


CHAPTER VI. 

Of th® Powebs of an Exbcutob ob Aomimistbatob. 

88. An executor or administrator has the same power to sue in re- 
in raopaot of o a osas of spect of ail causes of action that survive thi 
se^ snrHviac daoaassd, deceased, and may exercise the same power 
s^dalaadi^asdoaai. for the recovery of d^ts due to him tin 
time of Ilia death, aa the deceased had when living. 
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Ki OK oguMk *p«n0 u Mw* tni»«f ^ 
oeaM, uunrtve to mad agowstlda «KOtn)^0 
•dmimatratarfl.exoe]^ oammiol action Ibr om. 
fMnntWD, asaault M defined in the Indian Penal Code, or other |Mte* 
tonal injnries not eansing the death of the party, and exeept ^eo eatee 
where, after the death « the party, the relief cenght oonld not be OB* 
jtyed, or granting it would be nngatoiy. 

lUuiiraiUm^ 


A oollition tak«8 place on a railiPay in coneeqnenoe of aome neglect or delanlt of 
the officials, and a pas^nger is sererely hurt, but not so as to cause death. He aHen* 
watds dies without having instituted any suit The cause of action does not survive, 

90. Ad executor or administrator has power, with the consent of 
Power of eaeoQtor or ad. the Court by which the probate or letters 
mmUfcrator to dispose of of admiuistration was or were muted, to dis«* 
property. pose of the property of the mceased, either 

wholly or in part, in such manner as he thinks fit : 

Provided that the Court may, when granting probate or letters of 
administration, exempt the executor or administrator from the neces* 
sity of obtaining such consent as to the whole or any specified part of 
the assets of the deceased. 

Illustrati<m9. 


(a.) The deceased has made a specitie beonest of part of his property. The 
ezecutior, not having assented to the bequest, sells the subjeot of it with the consent 
o£ the Court. The sale is valid. 

(6.) The executor, in the exercise of his discretion, mortgages a part of the 
immoveable estate of the deceased with the consent of the Court. The mortgage is 
valid. 

91. If an executor or administrator purchases, either directly or 
Pnrehase b, ex«-utor or indirectly, any jmrt of tho property of the de- 

admiuistmtor of deceasod’e ceased, the sale 18 voidable at the instance of 
property. any Other person interested in the property 

sold. 

92. When there are several executors or aclmiriistrato’^, the powers 

Powers of several exoou- absence of any direction tO 

torsor admimstratorsexer. tho contrary ill the will or grant of letters of 
ciseabie by one. administration, be exercii^ed by any one of them 

who has proved the will or taken out administration. 

UluBiraitons* 


(a.) One of several executors has power to release a debt due to the deceased. 
(A.) One has power to surrender a lease. 

(r.) One has power to sell the property of the deceased* moveable or immoveable* 
(d,) One has power to assent to a legacy. 

(e.) One has power to endorse a promissory note payable to the deceased. 

(/. ) The will appoints A, B. C, and D to be eimcutore, and directs that two of 
them shall he a quorum. No act can be done by a single executor. 


98. Upon the death of one or more of several execatom or atlmi* 
Survival of powers on nistrators, all the powers of the office beeottie^ 
death of cme of Mverai exe* in the ahi^nee of any direction to the contraiy 
m^raor admiiMnatora. in 0 ^ grant of letters of admiuistnb» 

tioo, vested iu the sarvivofs or sorvivor* 


§12 


mmm ijm 



M. The administrator of effects imi^iministered has* iritli teiey^Nset 
Timm of adminittmtor to sach effects, the same powers as the i^iginal 
of oSboti noadministored. executor or administrator. 


Towon of sdmitiittrator 95* An administrator during minority has 
dontig minoHtr. all the powers of an ordinary administrator. 

96. When probate or letters of administration shall have been 
Fowftrg of married exe. granted to a married woman, she has all the 
otttrix or admuiiafcratrix. " powers o£ an ordinary executor or administra- 

tor. 


CHAPTER vrr. 


Of the Duties of an Executor or Administrator. 


97. It ia the dtaty of an executor to provide funds for the perform- 
At to deoeaaod’f funeral ance of the necessary funeral ceremonies of 

oeromoniee. the deceased in a manner suitable to his condi- 

tion, if he has left property sufficient for the purpose. 

98. An executor or administrator shall, within six months from the 
Inventorj and aooonnt, grant of probate or letters of administration, 

exhibit in the Court by which the same has or 
been granted an inventory containing a full and true estimate of 
all the property in possession, and all the credits, and also all the debts 
owMig by any person or persons to which the executor or administrator 
18 entitled in that character, and shall in like manner, within one year 
from the date aforesaid, exhibit an account of the estate, showing’ the 
assets that have come to his hands, and the manner in which tbejT have 
been applied or disposed of. 

99. Iti all cases where it is sought to obtain a grant of probate or 
Inrentory to include pro. letteis of aiTmiuistratiou intended to have effect 

jjwrty in.nypartofBiitidi throughout the w'hole of Blitish India, the 

1. 11 • ■ 1 . , *^*1® person applying for administra- 

tion, shall include m the inventory of the effects of the deceased all his 
moveable or immoveable property situate in British India ; 

And the value of such property situate in each province shall be 
eeparately stated in such inventory, and the probate or letters of admi- 
nulration shall be chargeable with a fee corresponding to the entire 
aniount or value of the property affected thereby wheaeaoever situate 
within British India. 


100. The executor or administrator shall collect, with reasonable 
. * ■ *o .property of. and diligence, the property of the deceased and the 
dSbta owing to, dooMMd. debts that w«re due to him at the time of his 
death. 


101. Funeral expenses to a reasonable amount, according to the 
«»• !>•« be- decree and quality of the deceased, and death- 
. , . bedcliargos, including fees for medical attend- 

and boanl and lod^ng for one mouth previous to his d«irt h. are 
to be paid before all debts, 



102. The expenses of obtaihiog probate or letters of administra^^ 
2^sMs io1^{Niii Mt tfon, the costs iuGurred for or ior re« 

after gQdh ezpensea ^ spect of any jttdtoial proceedings that may her 
necessary for administering the estate, are to oe paid next after thd 
funeral expenses and death-bed charges. 

lOS. Wages due for services rendered to the deceased within three 
Wages for oertam aer- months next preceding death by any labour- 
▼ioes to be next paid, and er, artizati, or domestic f^rvant, are next to be 
then Other debts. paid, and then the other debts of the deceased 

according to their respective priorities (if any). 


Save as aforesaid, all 
debts to be paid equally and 
rateably. 


104 Save as aforesaid, no creditor is to 
have a right of priority over another. 


But the executor dr adminiatratur shall pay all such debts as he 
knows of, including his own, equally and rateably, as far as the assets 
df the deceased will extend. 


Dobts to be paid before 105. Debts of ex^ery description must b*5 

legacies. paid before any legacy. 


106. If the estate of the deceased is subject to any contingent 
Xxeontor or adniiniatra- liabilities, au executor or administrator is ni»t 
tor liot bound to pay lega- bound to pay any legacy without a sufficient 
©iea without indemuity. inilemiiity to meet the liabilities whenever 
they may become due. 


107. If the assets, after payment of debts, necessary expenses, and 
AiMitement of gonorai lo- specific legacies, are not .sufficient to pay all the 
gacioa. general legacies in full, the latter shall abate or 

be diminished in equal proportions ; 

and, in the absence of any direction to the contrary in the will, 
Executor not to pay oiio the executor has no right to pay one legatee in 
iogatoe in preforouoo to prefeience to another, nor to retain any money 
auotlior. account of a legacy to himself or to toy per- 

son for whom he is a trustee. 


[ 108. Where there is a specific legacy, and the assests are sufficient 

Kim-abatement of upeoi- the payment of debts and necessary expeti- 
Ac legacy whan aasetn xuffi. scs, the thing Specified must be delivered to 
cient to pay debt*. ^[^3 legatee without any abatement. 

109. Where there is a demonstrative legacy, and the assets are suffi- 
Bight nndor demon«tra. cieut for the payment of debts and neoess try 

tfvo togttoy when aaeete expexises, the legatee has a preferential claim 
auiB<tient fo pay debu and f^,. payment of liis legacy out of the fund from 
uocoMary expenM. which the legacy is directed to be paid until 

such fund is exhausted, and if, aftei the fund is exhanstml, part oi the 
legacy stills remains unpaid, he is entitled to rank for the remainder 
against the general assets as for a legacy of the amount of such unpaid 
remainder. 

110. If the assets are oni siiflictertt to answer the debts and the 
Bstedbio nlmtoiiieiit of specific legacies, an abatement shall be loede 

iPPoiAo legsdieo. from the latter rateiafoty in proportion to their 

respective amouiits;* - 


M. C5 
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mOBATK AND ADXINISI^fiO^ 



Ittuttration, 

A has beaneatbed to B a diamond-ring, valued at 600 rnpwa, and to C a how, 
valned at 1 000 rupees. It is found necessary to sell all the effects of the testator, 
Md bis assets, after payment of debts, arc only 1,000 rupees. Of this sum rupees, 
83i-6-4 are to bo paid to B, and rupees 666-10-8 to C. , 

111. For the purpose of abateiuunt, a legacy for life, a stiin appro- 
Legaoies treated as ge,. P«ated by tl.e will to p.oduce an annuity, and 
tiera) for purjMMio of abate** th© valu© of aii annuity wlieii no suui has bL©0 
neat. appropriated to produce it, shall be treated as 

general legucies. 


CHAPTER VIII. 

Of the Executob’s Assent to a Legacy. 

Assent necessary to com- 112- The assent of the executor is neoes- 

plete legatee's title. sary to complete a legatee’s title to hie legacy. 

IlluJtfraiionB. 

(rt.) A bv his will bequeaths to B his Government paper, which is in deposit 
with the Bank of Bonjj^al. The Bank has no authority to deliver the si'cnritios, no 
B a right to take possession of them, without the assent of the executor. 

(6.) A hy his will has beipieathefl to C his house in Calcutta in the tenancy o: 
Bs C is not entitled to receive the rents without tlie asKcnt of the executor. 

118. The assent of the executor to a specific bequest shall be suffi- 
Rffoot of ex< outer’s aaseut cicnt to divest his interest as executor therein 

to specific legacy. and t;o tianster the subject of the bequest tc 

til© legateo, unless the nature or ti»e circutnstuoces of tb© propert 
requite that it shall b© tian.^fened in a particular way. 

Nature of assent. This assent may be verbal, and it may be 

either express or implied from the conduct o. 
the executor. 

IlJustrafwnB, 

(«.) A horse is bequeathed. The exe cutor requests the legatee to dispose o 
it, or u thirti party prtqioses to purchase the horse from the executor, and he direct 
him to apply to ihe legatee. Assent to the legacy is implied. 

{Ik) rho interest of u fund is directed by tlio will to be applied for the main- 
tenance of the legatee during his minority. The executor commcncea so to appl 
it. This is an assent to the whole of the bequest. 

(e.) A bequest is made of a f^nd to A, and after him to B. The executor payt 
the interest of the fund to A. This is an implied assent to the bequest to B. 

(<l.) Executors dib after paying all the debts of the testator, but before satis- 
faction of specUic legacies. Assent to thei.,legucies may be presumed* 

(«.) A person to whom a sjUHufic article has been bequeathed takes posseseior 
of It and retains it without any objection on the part of the executor. His astien 
may he presumed. 

114 . Tlie aMwnt of an executor to a legacy may be couditioiml.aiH 
OoedKioiiai MMot. condition be one which be haa a right tc 

enforce, and it is not perfoimed, there is to 

MSenti 



f^BAtlS AND ABMINXST^AltlOt; 
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UlmtraHcm, 

(a,) A bequeaths to B his lands of Stiltdnpur, which at the date o#*1b6 will, and 
at the death of A, were sabject to a mortgage for 10,Q00 rupees. Tlie executor 
Assents to the bequest on condition that B shall, within a limited time, pay the 
amount due on the mortgage at the testator^s death. The amount is not paid. I^ere 
is no assent 

(b.) The executor assents to a bequest on condition tluit tho legatee shall pay 
him a sum of money. The payment is not made. The assent is nevertheless valiX 

118. When the executor is a legatee, his assent to bis own legacy 
Assent of executor to his is necossary to complete his title to it, in the 
own legacy. Same way as it is re([uired when the bequest 

is to another person and his assent may in like mauiier be express or 
implied. 

Assent shall be implied if in his manner of administering the 
property he does any act which is referable 
Implied asaent. oliaracter of legatee and is not referable 

to his character of executor. 

Illustration. 

An executor takes the rent of a house or tho interest of Government-securities 
bequeathed to him, and applies it to his own use. This is assent. 

^Cffeot of M- 116- The asaent of the executor to a legacy 

sent. gives effect to it from the death of the testator. 

Illustrations. 

(a.) A legatee sells his legacy before it is assented to by the executor. The 
executor’s subsequent assent operates for the benefit of the purchaser, and com- 
pletes his title to the legacy. 

(6.) A bequeaths 1,0(K) rupees to B with interest from his death. Tho executor 
does not assent to this legacy until the expiration of a year from A’s death. B is 
entitled to interest from the death of A. 

Bxeoulor when to deliver 117. An executor is not bound to pay or 

legfloiee. deliver any legacy until the expiration ot one 

year from the testator’s death. 

Illustration. 

A by his will directs his legacies to be paid within six months after his doath. 
The executor is not bound to pay them before the expiration of a year. 


CHAPTER IX. 

Or THB Payment and Apportionment of Annuities. 


118. Where an annuity is given by the will, and no time is fixed 
OonmeDoenieDt of an. commencement, it shall commence from 

iraity when no time fixed the testator’s death, and thh first payment shall 
^ be made at the expiratiou of a year next after 

that event. 


119. Where there is a direction that the annuity shall be paid 
When annuity, to be paid quarterly or monthly, the first payment shall 




first 


be due at the end of the first quarter or first 
month, as the case may be, after the testator’ 
death, and sbail, if the executor think fit, be paid when due ; but the 
executor shall not be bound to pay it till the end of the year. 



flf 






120. Where there le at direetion t>hat tjie 6r«t an 

annuity ^all be made 9b® 

any other division of time from the deat^ ^ ^ 
the teetator, or on a day eertaih, the <<waejsta|fi 
payments Bse to be made on the annii^eiaaty 
of the earliest day on which the will autboi^ 

izee the first payment to he made ; . . , 

and if the annuitant dies in the interva. 
between the times of payment, an appartionec 
share of the annuity shall be paid to his re* 
presentative. * 


: Pate of ewfeoewiire pey- 
tneiite when firet paynieut 
dlreoted to be made within 
given tinie^ or on day oer- 
tain. 


Apportionment where 
annuitant dies between 
times of payment. 


CHAPTEB X. 

Or THB Investment of Funm to peovide for Legacies. 

121. Where a legiioy, not being a specific legacy, is given for life, 
InTMtinent of .nm be- ‘*'6 s"«' bequeathed shall, at the end of the 

qnefttbed whore lep«c5y, not year, be invested in such securities as the High 
speoiac, given for life. Court may, by any general rule to be made 
from time to time, authorize or direct, and the proceeds t^hereof sha)^ 
be paid to the legatee as tlje same shall accrue due. 

122. Where a general legacy is given to be paid at a future tinie^ 
Investment of gonoralle. the executor shall invest a siirn sufficient to 

gfioy, tobe paid at future meet it in securities of the kind mentioned in 
the last preceding section. 

The intermediate interest shall form pajrjl 
itttennediate intereat. reshjue of the testator's estate. 

123. Where an annuity is given, and no fund is charged with its 
Prooedur© when iio fund payment or appropriated by the will to answnr 

charged with, orappropri- it, a Government-annuity of tl^e specified 
atod to, annuity. Amount shall he purchased ; or, . 

if no such annuity can he obtained, then a sum sufficient to pro* 
duce the annuity shall be invested for that purpose in such securities 
M the High Court may, by any general rule to be made from time to 
time, authorize or direct, ' 

124. Where a bequest is contingent, the executor is not bound to 
Transfer to residuary le. invest the amount of the legacy, but may 

gatee of ooniiugent be- transfer the whole residue of the estate to the 
^]*®*^* rewduary legatee (if any) on his giving suffi* 

Cient security for the payment of the legacy if it shall become due. 

126, Where the testator has bequeathed the residue of his estate 
Ittvastmaniof retidnebe- ];>erson for life with a direction that ^ 

Iw U^, with dl- shall be invested in certain specified secorkieiF 
fiad ^ much of the estate as is not at the time of 

* his death invested in securities of the specified 

kmd SHttU pe concerted into money and invested in such securiti^. 

126. Suqb <mwmoA and investment as are contemplated by the 
netuMvofc^ l^t preceding section shall be made at Bueh 
vsfiUje ai^ tarattaKgst* timet' and it such manimr as the axemitor in liia 
dicontliaa thia^ fit ; ' ^ 



. audi md iniwtinetit Shull \» pomfi^fM, the 

• Xot^f^ pay^ dm W person who woold he for the <|foe |Nsii^ entif 
tied to the iuoome of the fuud when so iiivestt 
fd shall receive interest at the rate of six per cent* per annum upon 
the market-value (to be computed as of the date of the testator’s death! 
cff such part of the fund as shall not jet have been so invested. ^ 

12T. Where, by the terms of a bequest, the legatee is en titled to 
^ ^ ^ . the immediate payment or possession of the 

entitled to immodinto pny. moiwy or thuig bequeathed, but is a minor, 
inent or poeaeseion pf be. and there is no direction in the will to pay it 
qneat, and no direofcion to ^ person ou his behalf, the executor ox 
pay to person on his be alf. administrator shall pay or deliver the same 
into the Court of the District Judge by whom, or by whose District 
Didegate, the probate was, or letters of administration with the will 
annexed were, grnntod, to the account of the legatee, unless the lega- 
tee be a ward of the Court of Wards ; and, if the legatee be a ward of 
the Court of Wards, the legacy shall be paid into that Court to his 
account ; 

and such payment into the Court of the District Judge, or into 
the Court of Wards, as the case may be, shall be a suflioieut discharge 
for the money so paid ; 

and such money, when paid in, shall be invested in the purchase 
of Goveruinent-securities, wliich, with the interest thereon, shall be 
transferred or paid to the person entitled theieto, or otherwise applied 
for his beueht, as the Judge or the Court of Wards, as the case may be, 
may direct. 


CHAPTER XL 

Of thm Puoducb ani> Interest of Legacies. 

L.K.W. title to produoo 128. The legatee of a specific legacy is en- 

a apooiflo legacy. titled to the clear produce thereof, '.f any, from 

the testator's death. ’ 

Exception,— k, specific bequest, contingent in its terms, does not 
comprise the produce of the legacy between the death of the testator 
and the vesting of the legacy. 

The clear produce of it forms part of the residue of the testator’b 
estate. 

niuBtrations* * 

(a.) A bequeaths hie flock of sheep to B. Between the death of A and deHVery 
by hie esecutor the sheep are shorn, or some of the ewes prodnee iamhs. The wool 
and lambs are the property of B, 

(A) A bequeaths his Ooeernment-seeurities to B, but postpones the delieeiy of 
^em tin the death of C. The interest which £sil|» dne ^tweeu the death of A at^ 
the death of 0 belongs to B, and must, unless he is a minor, he paid to him as it, p 
taeeiTed. 

( 0 .) The testator bequeaths all his four per cent. Gcivemment promfssory nom 
torA when he ehall oomplete the Ifl. A, if he oomplete that age. te entitled 

Ip iecaive the nntee, but the interest which accrues in respect of them, hetween.the 
tegtaWe desdh aui A'e completlhg 18, forme part of the residae. 


18 


raoBATB Aim il>]nir»rBAno!r. 


Bdsidaaiy legatee^* tifcle 
jO ftrodnoe af rerfldumy 
tttid. 


1SS9. The legatee under a eeubial reeiduaiy 
bequest is entitled to the pr^uce <rf the re- 
siduary fund from the testator’s death* 

Exception, — A general residuary bequest coutingent in its terms 
Joes not comprise the inooine which may accrue upon the fund bequeath- 
3 d b|tween the death of the testator and the vesting of the legacy. 

Such income goes as undisposed of. 

Illustrations. 

(o.) The teetfttor hequesths the residue of bis property to A, a minor, to be paid 
o him when be shall complete the age of 18. The income from the testator's death 
telongs to A. 

(b.) The testator bequeaths the residue of his property to A when he shall com- 
plete the age of 18. A, if he complete that age, is entitled to receive the residue, 
"he inootne which has accrued in respect of it since the testaturs’s death goes as un- 
lisposed of. 

Interest when no time ISO* Where no time has been fixed for tha 

xed for payment of geoerul payment of a general legacy, interest begins to 
run from the expiration of one year from the 
testator’s death. 

Eooceptione, — (1.) Where the legacy is bequeathed in satisfaction 
>f a debt, interest runs frotn the death of tlie testator. 

(2,) Where the testator was a parent or a more remote ancestor of 
he legatee, nr has put himself tti the place of a parent of the legatee, 
he legacy shall bear interest from the death of the testator. 

(JJ.) Where a sum is boqueatheii to a minor with a direction to 
my for his maintenance out of it, interest is payable from the death of 
Stko testator. 

131. Where a time has been fixed for the payment of a general 
„ , legacy, interest begins to run from the time so 

lotereat when time fixed, g 

Tlie interest up to such time forms part of the residue of the tes- 
tator’s estate. 

Exception. — Where the testator was a parent or a more remote 
mceaior of the legatee, or has put himself in the place of a parent of 
.he legatee, and the legatee is a minor, the legacy shall bear interest 
Tom the death of the testator, unless a specific sum is given by the 
will for maintenance, or unless the will contains a direction to the 
contrary. 

^ . . 18SL The rate of interest shall be six per 

Bale of lotorsot 

183. No interest is payable on the arrears of an annuity within 
Ko Infcofest on anwara of ^1^® from the death of tlie testator, 

mnmttf wSMa first yoar although a period earlier than the expiration of 
after tootatoi^s death. that year may have been fixed by the will for 
making the first payment of the annuity. 

ISC Where a mm of mene^ is directed to be invested to produce 
laiereia oa earn io lie la* ^ atmmty, interest is payable ea it ficm the 
eeiaedieprodiieeaasiidigr* death the testator, ^ 



- ^ CHAPTER XH. 

”‘ Or rnoB BicrcMciKO <$r Legacies, y 

135. All executor who hae paid a legacy under the order of a 
Befnnd of legacy paid Judge is entitled to call upon tliejegatee to 

aader Jadge*8 orders. refund IQ the eveiit of the assets proving iti« 
-^^ufficieut to pay all the legacies. 

136. When an executor has voluntarily paid a legacy, he cannot 
Ko refund if paid volun- Call upon a legatee to refund in the event of the 

tariiy. assets proving insufficient to pay ail the lega.cir.% 

137. When the time prescrilied by the will for the performance of 

* Eefmid when legacy be- ^ condition has elapsed, without the Condition 

comes due on performance having been performed, and the executor has 
of condition within further thereupon, without fraud, distributed the assets, 
time a owed. further time has, under the 

second clause of this section, been allowed for the performance of the 
audition, and the condition has been performed accordingly, the legacy 
cannot be claimed from the executor, but those to wbom he has paid it 
are lisble to refund the amount. 

Where the will requires an act to be performed b}' the legatee 
within a specified time, either as a condition to be fulfilled before the 
legacy is enjoyed, or as a condition upon the non-fulfilment of which 
the subject-matter of the bequest is to go over to another person, or 
the bequest is to cease to have effect, the act must be performed within 
the time specified, unless the performance of it be prevented by fraud, 
in which case such further time shall be allowed as is requisite to make 
up for the delay caused by such fraud. 

138. When the executor has paid away the assets in legacies, and 

When each legntee com- is aftcrwanls obliged to discharge a debt 

ptMhibie to refund in pro- of which he bad no previmis notice, he is 
portiott. entitled to call upon each legatee to refund in 

proportion, 

139. Where an executor or administrator has given such notices 

as the High Court may, by any general rule lo 
Distribution of assets. made fr<*in 1 line to time, presmbe," for cfe- 

diUirs and others to send in to him tboir chiirn.s against the estate of 
the deceased, he shnll, at the expiration of the time tlierein named for 
sending in claims, l>o at liberty to distribute the assets, or any part 
thereiff in discharge of such lawful claims as ho knows of, and shall not 
be liable for the assets so distributed to any person of whose claim he 
has not had notice at the time of such distribution ; 

but nothing herein contained shall prejudice the right of any ere- 
Creditor may follow ditor or claimant to follow the assets, or any 
assets. part thereof, in the bands of the persons who 

may have received the same respectively. 

160. A creditor who has not received payment of his debt may 

* Onidltor mey call upon <^11 Upon a legatee who has received payitieiit 

IsgeiM to refund. of his legacy t4i refund, whether the assets of 

the testator’s estate were or were not aiifficieiit at the time of his denih 
to |»ay laith debts and legacies, and whetlier the payment of the legacy 
hj the executor was voittutary or not^ 


W; 



-V , * ^ .1. aa*^miSk**mm»ikm$xk,uhiskm 

iK>treeeivW pwmeift®f h»leg«^^ 
iiiid«r moHoo 140 . oaoooi boeti compelled to refund under ttie lAt 
obimmipaidm Iteiitortt. ee<H«ff seotnm, cennot oblige one wbo bue m^ 

^ ceived payment in full to refund^ whetlMt 

legaiqr were paid to him witb or without sniti although the aeaeta have 
Bubseciueutly become deficietit by the wasting of the executor, 

142. If the assets were not sufficient to satisfy ail the legacies ah 
When anantisScd legaiee l^^e time of the te^^tatoi’s death, a legatee who 

matt first proceed against has not received payment of his legacy musti 
coeontor, if solvent. before he can call on a satisfied legatee to 

refund, first proceed against the executor if be is solvent ; but, if the 
executor is insolvent or not liable to pay, the unsatisfied legatee can 
oblige each satisfied legatee to lefund in pioportion. 

143. The refunding of one legatee to another shall not exceed thp 
Limit to reminding of one sum by which the satisfied legacy ought to 

legatee to another. have been reduced if the estate had been pro- 

perly a<l ministered. 

Jlluttraiion, 

A has bequeathed 240 lupees to B, 480 lupees to C, and 720 rupees to D The 
i^ts are only 1,200 lupees, and, if pioptuly ad m mistered, would give 200 rupees to 
B, lupees to 0, and 600 lupees to I) C and D have been paid their legacies in 
full, leaving nothing to B. B oau oblige C to refund 80 lupees, and B to refund 120 
rupees. 

Befunding to be without 144. The refunding shall in all cases be 
ftitmeat. without interest. 

145. The surplus or residue of the deceased's property, after pay- 
Residue alter usual pay. mcnt of debts and legacies, shall be paid to 
ments to be paid to loai. the leniduary legatee when anv has been 
d«.Trl.gat«. appointed the Will. 


doaty legatee. 


CHAPTEK XIII. 

Of the Liabtlitt of an Executor or Administrator for 
Devastation. 

146. When an executor or administrator misapplies the estate Of 
Liability of executor or the deceased, Of subjects it to loss or damage, 
ndiiuiiistiator for dovaau. he 18 liable to make good the loss or damage so 
occasioned. 

lUmtrmiiofii, 

(a.) The etwetitar pays out of the estate an unfemnded claim. He ie liable to 
auuw the lone oansed by the psynient. 

(i.) The deceased had a valuable lease renewable notice, which the exeentor 
negle^ to give at tlm proper tune. The eaeoator u liable to make good the loae 
'Wsed by the neglect. 

(c.l Thedseeseed had a leaee of less value than the rent payable for it, but 
mvmmhh on notloe act a partionlar tline. The exeontor negleeU to give Idle noltoe. 
He is liable W make good the loee. ^ 



^ (m,} TlM^esaeiakrr ftbirotiiMy a 4abi doe to tho deoeiwed frosi m mAwm 

pm^ w e<M»|>oi|iida iritk a domr who is able to p«j in ftilL The exeeutot 
lo make the Amount so lost. 


(d.) Tbe oxec\itor neglects to sue for a debt till the debtor is able to plead the Aol*. 
the mnitatiQn of suits, and the debt Is thereby lost to the estate. The executor 
is liable ho make good the amount of the debt« 


CHAPTER XIV, 

MiacB:Li4ANfiK>us. 

Ppovisions appii'^d to ad- 148. In Chapters VIII,, IX., X., and XII 
pulnistrator with will an^ of this Act the provisions ns to an executor shal. 

i*pp*y to an adiniuistiator with the will an- 
. nexed. 

Saving-oianse. 149, Nothing herein contained shall — 

(a) validate any testamentary disposition which would otherwise 
have been invalid; 

(b) invalidate any such disposition which would otherwise have 
been valid; 

(c) depiive any person of any right of maintenance to which he 
would otherwise have been entitled ; or 

(d) atffct tile riglits, duties, ami puvileges of tlio Adiniuistiator* 
Geneial of Bengal, Madras, or Bombay, 

150. No proceedings to obtain probate of a will, or letters of ad- 
Probate and admm„tra. miaistration to the estate, of any Hin.l6, M«. 

tioQ in ease of persons ex- hariirnadan, BiuMlimt, or fierson exempted iinrler 
empted from Sncoossion section 832 of the Indian Suceession Act, lMt>5, 

granted only instituted in any Court in Briti«h 

ttnuer tuts Act. t i • j . j ^ i • a 1 

India except under this Act, 

151. In Act No. XXVIL of 1860 {An Act for facilitating the coU 
Bepeai of portions of Act legion of debts ou Biiccessions, and for tb/e se^ 

XXVII. of 1860. eurity of parties paying debts to the represent 

tatives of deceased persons), sections 15 and 16 and the proviso to sec- 
tion 13 shall be repealed. 

162. The grant of probate or letters of administration under this 

Graat of probate or ad- any property shall deemed 

muiistmtion to sap» 3 Ps<*(Je supersede any certificate previously grants 
eerti6cat« under Act xxvil. in respect of the Same property under the said 
Act No. XXVII. of 18(i0. or Bombay Regular 
‘ •<>-** VI 1 1, of 1827 ; and when, at the time 

of the grant of such probate or letteis, any suit or other proceeding 
instituted by the bolder of such certificate regarding such property is 
pending, the person to whom such grant is made shall, on npplytng to 
tho Court in which such suit or pioceeding is ponding, be entitled to 
take the place of such holder in such suit or pioceedmg : 

M. 66 
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Provided that, when any certificate is mapefseded ciiider thia see- 
tioB, all paymeDta made to t^e%older of such oertifioate in igaoimfice ^ 
such supersessiou shall be held good agamst claims under we {iiebatr 
or Jotters of administration. 

163. In the Court*fees Act, 1870, Schedule L, Nos. 11 and IS, in 
▲tneiidaMMitofOoart-fses the third column, after the words **amoun^ 
Aot.^ or value," the following shall be inserted 

namely : — 

« Provided that when, after a certificate has been gmnted as afore« 
said in respect of any estate, probate or letters of administration is or 
are granted in respect of the same estate, the fee payable in respect o 
such latter grant shall be reduced by the amount of the fee ^id ir 
respect of the former grant." 

Anendnant of Hindd 134. The following amendments shall b: 
Wilk Aot. ^ made in the Hindfi Wills Act, 1870 (namely) 

(a.) For the portion of section two commencing with the words 
sections one hundred and seventy-nine" and ending with the words 
** administrator with the will annexed," the words ** and section one 
hundred and eighty-seven" shall be substituted. 

(b.) The third clause of section three and the last clause of section 
six shall be repealed. 

(c.) In section six, for the words ** one hundred and three and one 
hundred and eighty-two" the words ** and one hundred and three" shal 
be substituted. 

165. All grants of probate of the will or letters of administratior 
Vslidstloa of gmutm of ^ ^be estate of any deceased Hindfi, Muham* 

probate and adminietration madan, or Buddhist, or any person exemptec 
toade in Britieb Borina. ^ Under section 832 of the Indian Succession Act 
1865, which, before this Aot comes into force, have been made in Britisl 
Burma, shall, whenever such grant would have been lawful if this 4o 
had been in force, be deemed to have been made in accordance with 
law. 

166. In the second schedule to the Indian limitation Aot, 1877 
Ameadhieiit of Aot XT. No. 43, after the figures ** 821 " the followin^ 

^ 1577. shall be inserted, namely — ** or under the Pri 

bate and Administration Act, 1881, section 189 or 140." 
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THE NEGOTIABLE INSTRUMENTS ACT. 

NO. XXVI. OF 1881. 


Bsokited the G.-Q.*s Assent on the 9th December 1881.^ 

An Ad to define and amend ihe laxo relating to PromUeory UToiee^ 
Bills of Exchange, and Oh^uee. 

Whereas it is expedieat to^ define and amend the law relating 
to promissory notes, bills of exchange, and 
cheques ; It is hereby enacted as follows 


CHAPTER I. 

PRELtMINART. 

1. This Act may be called ** The Negoti- 
able Instruments Act, 1881 
whole of British India ; but nothing herein con- 
tained adects the Indian Paper Currency Act, 
1871, section 21, or adects any local usage re- 
lating to any instrument in an oriental lan- 
guage : Provided that such usages may be ex- 
in tiie body of the instrument, which indicate an 
intention that the legal relations of the parties 
thereto shall be governed by this Act ; and it 
hall come into force on the first day of March, 1882. 

2. On and from that day the enactments specified in the schedule 
hereto annexed shall be repealed to the extent 
Repeal of enaotmenta mentioned in the third column thereof. 

Xaterpretatioa-olaiue. 3. In this Act — 

** Banker includes also persons or a oor- 
** Banker I " poratioo or company acting as bankers; and 

** Notary public includes also any person appointed by the Oo- 
^ vernor-General in Council to perform the func- 

** Notary pabUo. ^ notary public under this Act, 


Praaaibla. 


Ebort title. 

It extends to the 

Local extent. 

SaTinff of usages reUtiog 
to bundle, Ae. 

eluded by any words 
Oommenoement. 


CHAPTER II. 

Of Notes, Bills, ani> Cheques. 

4. A “ promissory note” is an instrument in writing (not being a 
•• Prcnaisaoiy note.** bank-note or a currency- note) containing an un- 

conditional undertaking, signed by the maker, 
to pay a certain sum of money only to, or to the order of, a certain per- 
on, or to the bearer of the instrument. 

Illustrationg, 

A stgna insimmeots in ibe following terms : — 

(w.) I promise to pay B or order R«. 600.” 

(1.1 ** I admowledm myself to be indebted to B in Be. 1,000, to be paid on do- 

nmh w filao fsooifoa.” 



m 


KEaOTUBLS UrmUlCEKTS. 


[ 1881 . 


M “Mr*B.IOURii. l.ooor 

1 promise to paj B He 500 and all other entna which shall he due, to him/* 

(e.) X promise to pa/ B Es. 500, first deduoting tbeifeout an/ money which he 
may owe me. 

(/.; ** I promise to pay B E«. 600 seven days after my marriage with C/' 

(yO ** 1 promise to pay B Rs. 500 on D’s death, provided D leaves me enough to 
pay that sum/' 

(A.) '** I promise to pay B Bs. 500, and to deliver to him my black horse on Ist 
January next/* 

The instruments i«espective1y matked (a) and (5) are promissory notes. The 
instruments respectively marked (c), (du (e), (/), (y), and (h) are not promissory notes. 

5. A ** bill of exchaDge" is an instrument in writing containing an 

unconditional order, signed by the maker, 
*‘Bai of exchange/* directing a certain persori to pay a certain sum 
of money only to, or to the order of, a certain person or to the bearer 
of the instrument. 

A promise or order to pay is not “ conditional,” within the meaning 
of this section and section four, by reason of the time for payment of 
the amount or any instalment tliereof being expressed to be on the lapse 
of a certain period after tlie occurrence of a specified event which, ac- 
cording to the ordinary expectation of mankind, is certain to happen, 
although the time of its happening may be uncertain. 

The sum payable may be certain,” within the meaning of this 
section and section four, although it includes futtire interest or is 
payable at an itKlicated rate of exchange, or is according to the course 
of exchange, and altiunigli the instmineut proviiles that, on default of 
payment of an instaluieut, tiie balance unpaid shall become due. 

The person to whom it is clear that the direction is given, or that 
payment is to be made, may be a “ certain person” within the meaning 
of tills section and section four, although he is rniS'Qatned or designated 
by description only, 

6. A “ cheque” is a bill of exchange drawn on a specified banker 

and not expressed to be payable otherwise than 

Ohoquo. demand. 


7. The maker of a bill of exchange or cheque is called the ** drawer;'* 

the person thereby directed to pay is called the 
« Bmwor.” « Diawue/* .. drawee.” 

When in the bill or in any indomement thereon the name of any 
, ,,, person is given in addition to the drawee to be 

rawee in cave of need. resorted to in case of need, such person is called 
a ** drawee in case of need,” 

After the drawee of a bill has signed his assent upon the bill, or, if 
^ „ there are more parts thereof than one, apen 

Ampior. delivered the same, or 

given notice of such signing to the bolder or to some person on his' 
behalf, he is called the ** acceptor.” 

When acceptance is refused and the bill is protested for non- 
acceptance, and any person accepts it supra 
Aoo^tor for hononr. proUBt for honour pf the drawer or of any one 

of the indorsers, such person is called an ” acceptor for ho^iaur/ 
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The petaoQ named in the iostioimeut, to whom or to whose order 
„ the money is by the instrument directed to be 

paid, is called the " payee/' 

8. The ** bolder" of a promissory note, bill of exchange, or cheque, 
means any pers(»n entitled in his own name to 

^ the possession thereof and to receive or recover 

the amount due thereon from the parties thereto. 

Where the note, bill, or cheque is lost or destroyed, its holder is 
the person so entitled at the time of such loss or destruction. 

9 "Holder in due course" means any person who for consideration 
. became the possessor of a promissory note, bill 

' Holder in due ootirse.*’ exchange, or cheque if payable to bearer, 

or the payee or indorsee thereof, if payable to, or to the order of, a 
payee, 

before the amount mentioned in it became payable, and without 
having sufficient cause to believe that any defect existed iu the title of 
the person from whom he derived his title. 

10. " Payment in due course" means payment in accordance with 

the apparent tenor of the instrument in good 
" Psjxnent in duo course.” faith and without negligence to any person in 

possession thereof under circumstances which do not afford a reasonable 
ground for believing that he is not entitled to receive payment of the 
amount therein mentioned. 

11. A promissory note, bill of exchange, or cheque drawn or made 

iu British India, and made payable in, or drawn 
Inland inatrnmont. upon any person resident in, British India, shall 

be deemed to be an inland instrument. 


12. Any such instrument not so drawn 
Pordgn instrumeut. made or made payable shall be deemed to be 
a foreign instrument. 

18. A " negotiable instrument" means a promissory note, bill of 
^NagotiaUo inatniment.” exchange, or cheque expressed to be payable to 
a specified person or bis order, or to the order 
of a specified person, or to the bearer thereof, or to a specified peiBon 
or the bearer thereof. 


14. When a promissory note, bill of exchange, or cheque is trans* 

Kegotiatioo. ferred to any person, so as to constitute that 

person the bolder thereof, the instrument is 
said to be negotiated. 

15. When the maker or holder of a negotiable instrument signs 

latesemsni. same, otherwise than as such maker, for 

the purpose of negotiation, on the back or face 
thereof or on a slip of pa]>er annexed thereto, or so signs for the same 
purpose a stampea paper intended to be completed as a negotiable 
strument, he is said to indorse the same, and is called the " indorser." 

18. If the indorser signs his name only, the indorsement is said te 
BidstMMiit «<ia blanl^ be " in blank," and if be adds a dir ectin to pay 
mA the amount motioned in the instrument to^ or 
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to the order of, a specified person, the indorsemeot issaid tohe “ in fall 
and the person so specified is called tiie ** in« 
'aodoTMd/* dorsee" of the instrument* 

17« Where an instrument may be construed either as a promissoi^ 
note or bill of exchange, the bolder may, at his 
Ambigncmt lastnimaiits. election, treat it as either, and the instrument 
shall be thenceforward treated accordingly. 


18. If the amount undertaken or ordered to be paid is stated differ* 

Where arnonnt is •t 4 a»d figures and in words, the amount stated 

diSTerenUy ia flgares end iu words shall be the amount undertaken or 
word*. ordered to be paid. 

19. A promissory note or bill of exchange, in which no time for 
lostmmeiite payable on payment is specified, and a cheque, are payable 

demand. OQ demand. 


20. Where one person signs and delivers to another a paper stamp* 
Inchoate eUmped instrn- ed in accordance with the law relating to nego* 

m«ats. liable instruments then in force in British India, 

and either wholly blank or having written thereon an incomplete nego* 
tiable instrument, be thereby gives primd-facie authority to the holder 
thereof to make or complete, as the case may be, upon it a negotiable 
instriimetit, for^any amount specified therein and not exceeding the 
amount covered by the stamp. The person so signing shall be Tiable 
upon such instriirnent, in the capacity in which he signed the same, to 
any holder in due course for such amount: provided that no person 
other than a holder in due course shall recover from the person deliver- 
ing the instrument anything in excess of the amount intended by him 
to be paid thereunder, 

21. In a promissory note or bill of exchange the expressions ** at 

«« xi tight.*’ sight'* and *' on presentment" mean on demand. 

On protentmcat.** The expression idter sight" means, in a pro* 

" AlW tight.” missory note, after presentment for sight, and, 

in a bill of exchange, after acceptance, or noting for non-acceptance, or 
protest for non-acceptance. 

**Matantiy.** 22. The maturity of a promissory note or 

bill of exchange is the date at whicn it falls 
due. 

Svery promissory note or bill of exchange which is not expressed 
to be payable on demand, at sight, or on present- 
Dtyt of grtot. ment, is at maturity on the third day alter the 

day on which it is expressed to be pt^able« 


28. In calculating the date at which a proroissoiy note cur bill of 
CaloaUiing maturity of exchange, made payable a stated number of 
bill or noto pimbieaomaoy months after date or after sight, or after a oer^ 
uMmtho mftor date or sight, event, is at maturity, the period afated 

shall be held to terminate on the day of the mouth which correspond* 
with the day on which the instrument is dated, or presented for accept* 
ance or sight, or noted for non-acceptance, or protest^ for non-aeceptaiiee, 
or the event happens^ or, where the instrument is a bill of exchange 
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DdB^e payable a stated number of months after sight, and been ao« 
septed for honour, with the day on which it was so acoepte<h If the 
nontb in which the period would terminate has no correspundiug day» 
he period shall be held to terniioate on the last day of such iiiimth. 

Hlvstraiion*, 


(a.) A negotiable iD8train| lit, dated 2dth Januarj, 1878, ie made imyable at one 
month after date. The instr j ment Is at mataritjr on the third day after the SSth 
Febrnary, 1878. \ 

(5.) A negotiable ioetrnment, dated 30th August. 1878, is made payable three 
months after date. The instrument is at maturity on the drd December, 1878. 


able 

1878. 


(tf.) A promiseorj note or bill of exchange, dated diet August, 1878, is made pay* 
three mouths after date. The instrument is at maturity on the 3rd Deoember^ 


34. In calculating the date at which a promissory note or bill of 
Orioatating matarit, of exchange made payable a certain number of 

bill or note payable so many days after date or after sight or after a certain 
days after date or sight. event is at maturity, the day of the date, or of 
presentment for acceptance or sight, or of protest for non-acceptance, or 
on which the event happens, shall be excluded. 

35. When the day on which a promissory note or bill of exchange 
When day of maturity is is at maturity is a public holiday, the instru* 

ahoUdi^. ment shall be deemed to be due on the next 

preceding business-day. 

Explanation, — ^The expression “ public holiday includes Sundays ; 
New-Tear’s day, Christmas day: if either of such days falls on a Sun- 
day, the next following Monday : Good-Friday ; and any other day 
declared by the Local Government, by notihcatiou in the official Gazette, 
to be a public holiday. 


CHAPTER III. 

* Parties to I^otss, Bills, and Cheques. 

36. Every person capable of contracting, according to the law to 
Ospaotty to moke, Ao., which he is subject, may bind himself and be 
promisioiy notes, Ao. bound by the making, drawing, acceptance, 
indorsement, delivery, and negotiation of a promissory note, bill of ex- 
change, or cheque. 

A minor may draw, indorse, deliver, and 
negotiate such instruments so as to bind all 
parties except himself. 

Nothing herein contained shall be deemed to empower a corpora- 
tion to make, indorse, or accept such instruments except in oases in 
which, under the law for the time being in force, they are so empowered. 

87. Every person capable of binding himself or of being t^und, as 
nientioned in section twenty-six, ma;^ so bind 
•**“‘^* himself or be bound by a duly authorized agent 

acting in his name. 

A general authority to transact business, and to receive and dis- 
dbaige debts, does not confer upon an agent the power of accepting ojt 
iadoxsiiig faiUs of exchange so as to bind bis principal. 
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An anthority to draw billg of exchange does not of itself tmi»erl 
an authority to indorse. ^ 

28 An agent who signs his name to a promissory note, bill of ex- 
TUbiulr of aireot aiga- ^liange, or cheque, without indicating theteon 
in^ ^ ^ agent, or that he does not 

intend thereby to incur personal responsibility, is liable personally on 
the instrument, except to those who induced him to sign upon the 
belief that the principal only would be held liable. 

29. A legal representative of a deceased person who signs his name 
« . u'uL wai reoro. to a promissory note, bill of exchange, or cheque, 
iMintative^Jigning. is liable personally thereon, unless he expressly 

limits his liability to the extent of the assets received by him as such. 

80. The drawer of a bill of exchange or cheque is bound, in case 
of dishonour by the drawee or acceptor thereof, 
Liability of drawer. Compensate the holder, provided due notice 

of dishonour has been given to, or received hy, the drawer as herein- 
after provided. 

31. Tlie drawee of a cheque having sufficient funds of the drawer 
liiaWlity of drawM of »'» *>'8 ‘'ands properly applicable to the pay- 

ment of such cheque must pay the cheque 
when duly required so to do, and, in default of such payment, must 
compensate the drawer for any loss or damage caused by such default. 

32. In the ab<^cnce of a contract to the contrary, the maker of a 
LiabUityofmakcrofnoto promissory note and the acceptor before ma- 

andaooopW of bill. tuiity of a bill of exchange are bound to pay 

the amount thereof at matin ity accotding to the apparent tenor of the 
note or acceptance respectively, and the acceptor of a bill of exchange 
at or after matuiity is bound td pay the amount thereof to the holder 
on demand. 

In default of such payment as aforesaid, such maker or acceptor is 
bound to compensate any party to the note or bill for any loss ot damage 
sustained by him and caused by such default. 


88. No person except the drawee of a bill of exchange, or all or 
OBfy drawn, oan bo ac- «>«no of several drawees, or a person named 
sftptoveaEoepi in need or for therein 08 a drawee ID case of need, or an ac- 
bononr. ceptor for honour, can bind himself by an ac- 

ceptance. 

84. Where there are several drawees of a bill of exchange who are 
AooepUaoe by •©wid not partners, each of them can accept it for 
dmwoot not partnora. himself, but none of them can accept it for 
another without his authority. 

88. In the absence of a contract to the contrary, whoever indorses 
and delivets a negotiable instrument before 
Liability of iadoraon maturity, without, in such indorsement, ex- 
reasly excluding or making conditional his own liability, is bound 
hereby to every subsequent holder, in case of dishonour by the drawee, 
acceptor, or maxer, to oorapensate such holder for any loss or damage 
mused to him by such dishonour, provided due notice of dishonour, has 
}eeii given to, or received by, such indorser as hereinafler provided. 
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Every indorser after difihooour is liable as upon an mstrument' 
payable on demand. 

36. Every prior party to a negotiable instrument is liable tfaereor 
liiabUity of pnpr parties to a holder in due course until the instrument 

io bolder iu duo course. is duly satisfied. 

37. The maker of a promissory note or cheque, the drawer of 

Maker, drawer, and ao- bill of exchange until acceptance, and the ac- 
ceptor principals. ceptor, are, in the absence of a contract to the 

contrary, respectively liable thereon as princif^al debtors, and the other 
parties thereto are liable thereon as sureties for the maker, drawer, or 
acceptor, as the case may be. 

38. As between the parties so liable as sureties, each prior party is 

Prior party a principal absence of a contract to the contrary, &Ut 

in renpeot of each snbss' liable thereon as a principal debtor in respect o 
qnent party. each subsequent party. 

Illmtration, 

A draws a bill payable to his own order on B, who accepts. A afterwards in- 
dorses the bill toC, C to I), and D to E. As between E and B. B is the priucipa 
debtor, and A, 0, and D are his sureties. As between E and A, A is the principa 
debtor, and 0 and D are his sureties. As between £ and C, 0 is the principal debto: 
and D is his surety. 

89. When the holder of an accepted bill of exchange enters int 
Suretyship. Contract with the acceptor which, undo 

section 1S4 or 135 of the Indian Contract Ac 
1872, would dit^cbarge the other parties, the holder may expressly re 
serve his right to charge tlie other parties, and iu such caso they ar 
not discharged. 

40. Where the holder of a negotiable in.strument, without th 
Discharge of indorser’s consent of the indorser, destroys or impairs th 

liability. indorser’s remedy against a prior party, the ii 

dorser is discharged from liability to the holder to the same extent fr 
if the instrument had been paid at maturity, 

IlluBtration, 

A is the holder of a bill of exchange made payable to the order of B, whir 
oontains the following indo^inents in blank t— - 
First indorsement, ** B.** 

Second indoi'sement, " Peter Williami.” 

Third indomeinent, •• Wright A Co.” 

Fourth indorsement, ** John EoKario.'* 

^ 'nils bin A pats in suit against J<^n Rozario, and strikes out, without John XU 
xarto s consent, the indorsements by Peter Williams and Wright & Co. A is not ei 
titled to recover anything from John Bozario. 

41. All acceptor of a bill of exchange already indorsed is not re 
Aooeptor bound, although Heved from liability bv reason that such ir 

indoreement forged. dorsement 18 forged, if he knew or had reasc 

to believe the indorsement to be forged whefi be accepted the bill. 

4SL An acceptor of a bill of exchange draw^n in a fictitious natni 
Aooeptaaoe of bUl drawn End payable to the drawer’s order, is not, t 
Sailcrt^imaiiai^ x^SSOU tb4t sttcii zuiiae is fictitions, relieve 

IT (17 
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from liability to any boldf^r in due course claiming under an iudorae* 
jitent liy the same hand as the drawer’s signature, and purporting to be 
made by the drawer. 

43. A negotiable instniment made, drawn, accepted, indorsed, or 
NeKo^ftbio inafcruroeiit transferred without consideration, or for a con- 

Ae., wiUtoat ooosU sideration which fails, creates no obligation of 
aeration. payment between the parties to the transac- 

tion. But if any such party has transferred the iusirumeut with or 
without indorsement to a bolder for coTi.‘iideratio«i, such holder, and 
every subsequent holder deriving title from him, may recover the 
amount due on such instrument from the transferor for consideration or 
any prior party thereto. 

Exception /. — No party for whose accommodation a negotiable in- 
strument has been made, drawn, accepted, or indorsed, can, if he have 
paid tlio ainmint tiiereof, recover thereon such amount from any person 
who became a party to such instrument for bis accommodation. 

Exception II . — No party to the instriinient who has induced any 
other party to make, draw, accept, indorse, or trarisfcr tlio same to him 
for a consideration which be has failed to pay or perfona in full, shall 
recover thereon an amount exceeding the value of the consideiation (if 
any) which be has actually paid or performed, 

44. When the considcrati<»n for which a person signed a promis.sory 
pAHiiil abaeoco or failuro note, bill of exchange, or cln cpie con.Histed of 

of tnonoy.ooiiaidorntion. money, and was originally absent in part or has 
subsequently failed in part, the sum which a holder standing in imme- 
diate relation with such signer is entitled to receive from him is projjor- 
tioually reduced. 

Euplanati ov , — Tlie drawer of a bill of exchange stands in imme- 
diate relation with the acceptor. The maker of a promissory note, bill 
of exchange, or cheque stands in immediate relation with the payee, and 
tho tnd<irser with bis indoisee. Other signers may by agreement stand 
in immediate relation with a holder. 

Jlhisfraiimi, 

A draws « bill oti U for Rs*. 5U<> payahW to the order of A. B accepts the hill, 
but Bubsi^qiieutiy clibhoiuttirH it by non-payment. A Bueji H on the bill. B provce that 
it wu« aeoept*t<i for vabie aw to R«. 4«K), and ism an accommodation to the plaintiff as to 
the r<*eidne. A can only recover He. 4<X). 

46. Where a part of the coincide rat ion for which a person signed a 
Partiid fuiiur© of coo. prouu.ssory note, bill of exchange, or cheque, 
aidoratkin not oonsiiitiuK of though nut consisting of money, is ascertain- 
*’'^”***y* able in money without collateral enquiry, and 

there has been a fttiluie of that part, tho sum which a holder standing 
in imme<iiato re lation witli such sigtkcr is entitled to receive from him 
is proportionally reduced. 

CHAPTER IV. 

Of NsooTiiiTioN. 

46« The making, acceptance, or indorsement of a promissory note, 
hill of exchange, or cheejue is completed by do- 
livery, actual or constructive. 
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As between parties standing in immediate relation, delivery to be 
dffectnal must be made by the party »nakifi.L% aeceptiiijr, imlorv^i t»g the 
*DStniment, or by a person authorized by him in that behalf. 

As between such parties and any holder of the instrument other 
;han a holder in due course, it may bo shown that the instrument was 
ielivered conditionally or for a special purpose only, and not for the 
nrpose of transferring absolutel}" the property therein. 

A promissory note, bill of exchange, or cheque payable to bearer, 
is negotiable by the delivery thereof. 

A promissory note, bill of exchange, or cheque payable to order, is 
legotiable by the holder by indorsement and delivery thereof. 

47. Subject to the provisions of section fifty-eight, a promissory 

note, bill of exchange, or cheque payable to 
Kegotiatioa by delivery. Nearer, is negotiable by delivery thereof. 

Exception, — A promissory note, bill of exchange, orcheque delivered 
>n condition that it is not to take effect except in a certain ovout, is 
lot negotiable (except in the hands of a holder for value without notice 
if the condition), unless such event happens. 

Ulusfrations, 

(a.) A, the lioldor of a nej^otiable iiiBtrumeiit payable to bearer, delivers it to B*8 
tateni to keep for B. The iiiBtrument ban been negotiated. , . « . . i 

(6.) A, the holder of a negotiable instrument payable to beaier, wbicn ib in the 
lands of A’s banker, who is at the time the banker of B, directs the banker to transfer 
he instrument B’s credit in the banker's account witii U. The banker does so, and 
coordiiigly now possesses the instrument as B s agent. The instrument has been 
negotiated, and B has btxjome the holder of it. 

48. Subject to the provisions of section fifty-eight, a promissory 
Negotiation by indoreo- »ote, bill of exchange, or cheque payable to the 

ment. order of a specified person, or to a specihea 

person or order, is negotiable by the holder by indorsement and delivery 
thereof. 

40. The holder of a negotiable instrument indorsed in blank may, 
Oonvormon of imW- without signing his owD uamc, by writing above 
meat in blank into indorso- the indorser's signature a directKui to pay to 
mentinfull. any other person as indorsee, convert the in- 

iorsement in blank into an indorsement in full ; and the holder does 
iot thereby incur the responsibility of an indorser. 

60. The indorsement of a negotiable instrument followed by delivery 
transfers to the indorsee the property therein 
Effect of indoreoment. further negotiation ; but the 

'ndorsement may, by expre.ss words, restrict or exclude such right, or 
may merely constitute the indorsee an agent to indorse the instrument, 
yt to receive its oouieuts for the indorser, or for some other specified 
person. 

Illustratioiu. 

B signa tha following mdoraementa on different negotiable inatramenti payaMe to 
liearer; — 

(€1.) ** Fay the oontenta to C only.” 

(A) ** Pay C for my nae.^' 

(e.) ** Pay C or order for the aoooant of B." 



(if,) *' Th^ witbin mtwt b« credited to C/^ 

Tbeve iAdoinenseotii exoludd the right of further uegotiutiou by €• 

(e.)“PayC/' 

(/.y, " Pay C ratue iu Moount with the Oriental Bank.” 

(ff.) ** Pay the con ten te to C» being part of the ^nsideration in a certain deed of 
aMignxnent executed by € to the indoreef and others.^ 

Tbeee indorsements do not exclude the right of farther negotiation by 0. 

51. Every sole maker, drawer, payee, or indorsee, or all of several 
joint makers, drawers, payees, or indorsees, of a 
Who may negotiate. negotiable instrument, may, if the negotiability 

of such instrument has not been restricted or excluded as mentioned in 
section hfty, indorse and negotiate the same. 

Boeplanation, — Nothing in this section enables a maker or drawer 
to indorse or negotiate an instrument, unless he is in lawful possession 
or is holder thereof; or enables a payee or indorsee to indorse or nego- 
tiate an instrument, unless be is holder thereof. 

Illustration, 

A hill is drawn payable to A or order. A indorses it to B. the indorsement not 
containing the words ** ur order” or any equivalent words. B may negotiate the in* 
strument. 

62. The indorser of a neg{»tiable instrument may, by express wordt 
Indorsor who excludes his hi the indorsement, exclude his own liability 
own Imhility or inakcB it thereon, or make such liability or the right o* 
oonditional. tlie indorsee to receive the amount due thereon 

depend upon the happening of a specihod event, although such event 
may never happen. 

Where an indorser so excludes his liability, and afterwards becomes 
the holder of the instrument, all intermediate indorsers ar^e liable to 
him. 


Illustrations. 


(a.) The indorser of a negotiable instrument eigpe his name, adding the neprds— 
« Without recourse.** ^ 

Upon this indorsement he incurs no liability. 

(6.) A is tbs payee and holder of a negotiable instrument. Bxelndmg personal 
liability bjr an indorsement ** without recourse,” he transfers the instrument to B, and 
B indorses it to C. who indorses it to A. A is not only reinstated iu bielonner rigbtn* 
hut has iho rights of an indorsee against B and 0. 


58. A holder cf a negotiable iostrument who derives title from a 
Holder deriving title firom bolder iu due course has the rights thereoD of 
holder in dueoouree. that holder iu due course. 

5A Subject to the provisions hereinafter eoutaiued as to crossed 
InfarunieBit indorsed in chequ^, a negotiable instrument indorsed in 
bbmk. blank is payable to the bearer thereof, eaea 

although originally payable to order. 

65. If a negotiable instrument, after having been indorsed in blank 
of inderea* bidorsed in full, the amount of it cannot b 
' claimed from the indonier in full, except by 

the person to whom it has been mduimA ir 
full, or by one who derivee tide, tj^uj^h sudi poreon. 


mans iu hlsuk Into indorao* 
mout in fhlL 
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96. Np writing on a negotiable inatrument is valid for tbe pncpoia^ 
Indorsemant for part of of negotiation if such writing purpori» to tfansi^ 
mtmdiie. ^ fer only a part of the amount appearing to bp 

due on the instrunjient ; but where such amount has been partly paid* 
a note to that effect may be indorsed on tbe in8truinent» which mijr 
then be negotiated for the balance. 

*7. The legal represeotative of a deoeawK} 
nofc^ by deliv^jiy ouiy, person cannot negotiate, by delivery only, a 

tinte infttrament indorsed promissory note, bill of exchange, oy olieque 
deoeiMed. payable to order, and indorsed by the deceased, 

out not delivered. 

68. When a negotiable instrument has been lost, or has beep 
Inetrumenii obtained by obtained from any maker, acceptor^ or holder 

unlawful means or for nn- thereof by means of an offence or fraud, or for 
lawful oousideration. Q,n unlawlul consideration, no possessor or iiir- 

dorsee who claims through thp person who found or so obtained the 
instrument is entitled to receive the amount due thereon from such 
maker, acceptor, or holder, or from any party prior to such holder, unless, 
such possessor or indorsee is, or some person through whom he claims 
was, a holder thereof in due course. 

69, The holder of a negotiable instrument, who has acquired it 
instnunent acqair€^d after after dishonour, whether by non-acceptance 

diflhooaur or when over«dae. or iion-paymeiit, with notice thereof, or after 
maturity, bus only, as against the other parties, the rights thereon of 
his transferor : 

Provided that any person who, in good faith and for consideration, 
aooomixiodatioxi uote •or Ijteoomes the holder, after maturity, of a pro* 
bill. missory note or bill of exchange made, drawn, 

or luxjepted without consideration, for tbe purpose of enabling some 
party thereto to raise money thereon, may recover the amount of tlio 
note or bill from any prior party. 

Illustration, 

The acceptor of a bill of exchange, when he accepted it, deposited with 
drawer certain goode ae a collateral security for the payment of the hill, with power 
to the drawer to sell the goods and apply the proceeds in discharge of the bill if it 
were not paid at matnrity. The bill not haring been paid at maturity, the drawer 
sold the goods and retained the proceeds, but iudorsed the hill to A. A's title is 
subject to the same objection as the drawer's title. 

60. A negotiable instrument may be negotiftted (except by tba> 
InatnuneutiMgotiabletin maker, drawee, or acceptor after maturity) until 
payment or satisfaotiem. payment or satisfaction thereof by the maker, 
drawee, or acceptor at or ^ter maturity, but not after such payment or 
aatis&criofi. 


CHAPTER V. 

Of 

61 , A blU ctf eiieb^ge payable after siglit must, if w timjb or place 
Ttmftnfmmt for ooespu » specjfied therein for presentment, be present^ 
•oca. ed to tbci drawee thereof for acceptaiice!, if W 

cab, after reasonable seandi, 
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accwfcftnce, within a reaaooable time aft^r it is drawn, and in business 
hours on a business-day. In default of such presentment, no party 
thereto is liable thereon to the person making such default. 

If the drawee cannot, after reasonable searcb, be found, the bill is 

dishonoured. . 

If the bill is directed to the drawee at a particular place, it must 
be presented at that place ; and if at the due date for presentment he 
cannot, after reasonable searcii, be found there, the bill is dishonoured. 

62. A promissory note, payable at a certain period after sight, must 
Tnmentmtmi of promis- be presented to the maker thereof for sight (if 
aory note for sight. he can, after reasonable search, be found) by a 

person entitled to demand payment, within a reasonable time, after it 
IS made and in business hours on a business-day. In default of such 
presentment, no party thereto is liable thereon to the person making 
such default 


68. The holder must, if so required by the drawee of a bill of 
Drawoo*« timo for deli- exchange presented to him for acceptance 
berniion. allow the drawee twenty-four hours (exclusive, 

of public holidays) to consider whether he will accept it. 

64. Promissory notes, bills of exchange, and cheques, must be pre- 
Preieiitment for pftymonfc. sell ted for payment to the maker, acceptor, or 

drawee thereof respectively, by or on behalf »)f 
the holder as hereinafter provided. In default of such presentment, 
the other parties thereto are not liable thereon to such holder. 

Exception , — Where a promissory note is payable on demand, and 
is not payable at a speci Hed place, no presentment is necessary in order 
to charge the maker thereof. 

65. Presentment for payment must be made during the usual hours 


Hoars for prosoutmont. 

ProBi»ntmont for poymont 
of iustrument poyablo aftor 
date or sight. 


of business, and, if at a banker’s, within bank- 
ing hours. 

66. A promissory note or bill of exchange, 
made payable at a specified period after date or 
sight thereof, must be presented for payment 
at maturity. 

67. A promissory note payable by instalments must be presentee 
Freeetttment for payment payment on the third day after the date 

of promiseory note pnymble fixed for payment of each instalment ; and non- 
by initaiiiMinte. payment on such presentment has the* same 

effect as non-payment of a note at maturity. 


FMMataBMit for p«rn«iit W. A promisaory note, bill of exchange, oi 

of inttrament pnymble nt ohecj^ue, made, drawn, or accepted payable at ~ 
mdM plaoeaad not olae- specified place, and not elsewhere, must, in orde 
to charge any party thereto, be presented fo: 
payment at that place. 

69. A promiseoiy note or bill of exchange made, drawn, or accept 
XMtmcaoot pigralds at ^ payable at a specified place, must, in orde 
to charge the maker or drawer thereof, he pre- 
aeatea for payment at tiiat place. 









70. A promissory note or bill of excbmAge^ not fn#|o payiktMo n 
t»re8entm«^iit where no meti turned in sections sfxt/^eigbt nuJ siisfl/* 

3*ciu«iv© place specified. niue, must be presented for payment at tt$€ 
:>lac6 of business (if anv), or at the usual residence, of the tnaber, 
irawee, or acceptor thereof, as the case may be. 

71. If the maker, drawee, or acceptor of a negotiable iristrament. 
Presentment when maker, bas 1)0 ktiowii place of business or fixed resi- 

ao., has no known piiuse of deuce, and no place is specified in the iiistrii>« 
bnsiueas or reaidouoo, men t for presentment for acceptance or pay- 

ment, such presentment may be made to him in person wherever he can 
be found, 

72. A cheque must, in order to charge the drawer, be presented at 
Prcsentnieut of cheque to the bank Upon which it is drawn before the 

charge drawer. relation between the drawer and his banker has 

been altered to the prejudice of the drawer, 

73. A cheque must, in order to charge any person except the 
Prosontmont of cheque to drawer, be presented within a reasonable time 

charge any other person. after delivery thereof by such person. 

74. Subject to the provisions of section thirty-one, a negotiable 
Presentment of instni- instrument payable on demand imist be pre- 

ment payable on demand. seated for payment within a reasonable time 
after it is received by the holder. 

76. Presentment for acceptance or payment may be made to the 
p»,s«nkmont by or to authorize.! ngent of the drawee, maker, or 

agent, representative of de. acceptor, as the case may be, or, where the 
ceased, or assignee of insol- drawee, maker, or acceptor has died, to his lega. 

representative, or, where he has been declarer 
an insolvent, to his assignee. * 

76. No presentment for payment is necessary, and the instrument 
When presentment nuno. 18 dishonoured at the due date for presentmen 
ooBsary. in any of the following cases : — 

(а) if the maker, drawee, or acceptor intentionally prevents the 
presentment of the instrument, or, 

if the instrument being payable at his place of business, he closef. 
such place on a business day during the usual business hours, or, 

if the instrument being payable at some otiier specihed place 
neither he nor any person authorized to pay it attends at such place 
during the usual buisness hours, or 

if the instniment not being payable at any specified place, he can- 
not, after due search, be found ; 

(б) as against any party sought to be charged therewith, if he has 
engaged to pay notwithstanding non-presentment; 

(o) as against any party if, after maturity, with knowledge that the 
instniment has not been presented — 

he makes a part payment on account of the amount due on the 
iostiameot, 

or promises to pay the amount due thereon in whole or in part, 
or otherwise waives his right to take a^lvantage of any default it 
presentment for payment f 
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(dy as agAitart the drawer, iif the drawer* <»uld udl aaffAr damage 
liiooi the want of such presentment. 

77 When a bill of exchange, accepted payable at a specified bank,^ 
of tanker for has been duly prewiited there for payment and 
negligently dealing Witu bin dishonoured, if the banker 80 negligently or 
pfeeeated for payment. improperly keeps, deals with^ or delivers back 
such bill as to cause loss to the holder, he must compensate the holder 
for snob loss. 


CHAPTER VI. 

Of Payment and Interest. 

78. Subject to the provisions of section eighty-two, clause (c), 
To whom payment ehonld payment of the amount due on a promissof^ 

be made. note, bill of exchange, or cheque, must, in order 

to discharge the maker or acceptor, be made to the bolder of the 
instrument. 

79. When interest at a specified rate is expressly made payable on 
Interest when rate spe- & promissory note or bill of exchange, interest 

oified. shall be calculated at the rate specified on the 

amount of the principal money due thereon, from the date of the iiw 
struiiient, until tender or realization of such amount, or until such date 
after the institution of a suit to recover such amount as the Court 
directs. 

80. When no rate of interest is specified in the instrument, interest 
Intorcwt when no rate on the amount due thereon shall, except in 

•peoifled. cases provided for by the Code of Civil Pro- 

cedure, section 532, be calculillted at the rate of six per centum per annum, 
from the date at which the same ought to have been paid by the party 
charged, until tender or realization of the amount due thereon, or, 
until sudi date after the institution of a suit to recover such amount as 
tiie Court directs. 

£ce]ldanati<m . — When the party charged is the indorser of an in- 
strument dishonoured by non-payment, he is liable to pay interest only 
irotn the time that he receives notice of the dishonour. 

81. Any person liable to pay, and called upon by the bolder thereof 

D.H»M 7 of ^ W. amount due on a promissory note, 

payment, or indeibiilty in bill of exchange,^or cheque, is, before payment^ 
oMo of loM, entitled to have it shown, and is, on payment, 

entitled to have it delivered up, to him, or, if the instrument is lost or 
cannot be produced, to be iudeiunified against any further claim thereon 
egainet him. 


CHAPTER VIL 

Of DiectfAHOE frcme Liabiutt on Noilce, Bitxa, aiWi 
Cheques. 


IHtbliaygo 


The thaker, acceptor, or indorser, re- 
spectively, of a negotiable instrument, is dia- 
chatged from liability tliereoip— 
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(а) to a holder thereof who cancels such acceptor’s or indorser’s 

by oaaoenaUoD ; name with intent to discharge him, and to all 

parties claiming under such holder ; 

(б) to a holder tibereof who otherwise discharges such maker, 

hj releOae; acceptor, or indorser, and to all parties deriving 

title under such holder after notice of such dis« 
charge ; 

(c) to all parties thereto, if the instrument is payable to bearer. 
Inpayment. indorsed in blank, and such maker, 

acceptor, or indorser makes payment in due 
bbiOrise 6f thd amount due thereon. 

63. If the holder of a bill of exchange allows the drawee more 
nisohai>ge by allowing than twenty- four hours, exclusive of public 
Atw ee more than twenty- holidays, to consider whether he will accept the 
ftmt* hoars to sooept. same, all previous parties not consenting to such 

allowaoce are thereby discharged from liability to such holder. 

84 . When the holder of a cheque fails to present it f>r payment 
When oheqne not duly within a reasonable time, and the drawer there* 
pfsieiiirod. and drawer of sustains loss or damage from such failure, 
damaged thereby. Ijq jg discharged from liability to the holder. 

88. Where a cheque payable to order purports to be indorsed by 
Cheque payable to order. behalf of the payee, the drawee is d is* 

charged by payment in due course. 

86. If the holder of a bill of exchange acquiesces in a qualified 
Parties not cjonsentiug acceptance, or otie limited to part of the sum 
discharged by qualified or mentioned io the bill, or whicli substitutes a 
limited aooeptanoe. different place of time for payment, or which, 

where the drawees are not partners, is not signed by ail the drawees, 
all previous parties whose consent is not obtained to such acceptance 
are discharged as against the holder and those claiming under him, 
WiileaB on notice given by the holder they assent to such acceptance. 

Explanation — An acceptance is qualified — 

(tt) ti^here it is cunditional, declaring the payment to be dependf* 
ent on the happening of an event therein stated ; 

(t) where it undertakes the payment of part only of the sum 
ordered to be paid ; 

{c)f where, no place of payment being specified on the order, it 
imdeitdres the payment at a specified place, and not otherwise or else* 
where ; or where, a place of payment being specified in the order, it 
undertakes the payment at some other place, and not otherwise or else* 
where: 

(a) where it undertakes the payment at a time other than that at 
which under the order it would be legally due. 

ST. Any material alteration of a negotiable instrument retidein 
of ultere- the same void as against any one wbo is a party 

tfisa. thereto at the time of making such alteralicm, 

and does not consent thereto, unless it was made in order to cacfy oat 
the common intention of the original parties ; 
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and any such alteration, if made by an indoraee, discharges his 
indorser from all liability to him in respect of 
Alteration by indorsee. consideration thereof. 

The provisions of this section are subject to those of sections 
; wenty, forty-nine, eighty-six, and one hundred and twenty-five* 

88. Ad acceptor or indorser of a negotiable instrument is bound 

Acceptor or indorser acceptance or indorsement notwiibstand* 

K»and notwithstanding pre. ing any previous alteration of the iostru- 
'ions alteration. meet. 

Payment of instrument 89. Where a promissory note,^ bill of oxt 

in wnioh alteration is not change, or cheque, has beeu materially altered, 
apparent. does not appear to have been so altered, 

or where a cheque is presented for payment which does not, at the 
ime of presentation, appear to be crossed, or to have bad a crossing 
vhicb has been obliterated, 

payment thereof by a person or banker liable to pay, and paying 
yhe same according to the apparent tenor thereof at the time of pay- 
neut and otherwise in due course, shall discharge such person or banker 
rom all liability thereon ; and such payment shall not be questioned 
>y reason of the instrument having been altered, or the cheque crossed. 

Extinguishment of rights 88. If a bill of exchange which has been 

ii action on bill in accept- negotiated is, at or after maturity, held by the 
»r*s bands. acceptor in his own right, all rights of action 

thereon are extinguished. 


CHAPTER VIII. 

Of Notice of Dishonoub. 

91. A bill of exchange is said to be dishonoured by non-acceptance 
Dishononr by non-ao- when the drawee, or one of several drawees not 

ssptanoa. ^ being partners, makes default in acceptance 

ipou being duly required to accept the bill, or where presentment is 
excused and the bill is not accepted. ^ 

Where the drawee is iucom^tent to contract, or the acceptance is 
qualified, the bill may be treated as dishonoured. 

92. A promissory note, bill of exchange, or cheque, is said to be 
Mtisl^ononr by non-pay- dishonoured by non-payment, when tbe maker 

of the note, acceptor of the bill, or drawee of 
die cheque, makes default in payment upon beiug duly required to pay 
.he same. 

98. When a promissory note, bill of exchange^ or cheque, is dis- 
By and to whom notioe honoured by non-acoeptanoe or non-payment 
riiottld be 1^0. the bolder thereof, or some party thereto who 

liable thereon, must give notice that the instrument has been 
o dishonoured to all other parties whom the holder seeks to make 
severally liable thereon, and to some one of several parties whom hi 
eeeks to make jointly liable thereom 



HsoomBLi xKsmCTwm 


MmXXYI.} 


m 


Nothing in ibis section renders it necessary to give notice to the 
Inaker of the dishonoured promissory note, or the drawee or acceptor 
of the dishonoured bill of exctiauge or cheque. 

94. Notice of dishonour may be given to a duly authorized agent 
Hode in which notice person to whom it is required to be given, 

may be ^iyen. or, where he lias died, to his legal representa* 

tive, or, where he has been declared an insolvent, to his assignee ; may 
be oral or written ; may, if written, be sent by post ; and may be in any 
form ; bdt it must inform the party to whom it is given, either in ex- 

S ress terms or by reasonable intendment, that the instrument has been 
ishonoured, and in what way, and that he will be held liable thereon ; 
and it must be given within a reasonable time after dishonour, at the 
place of business or (in case such party has no place of business) at the 
residence of the party for whom it is intended. 

If the notice is duly directed and sent by post and miscarries, such 
miscarriage does not render the notice invalid. 

96. Any party receiving notice of dishonour must, in order to 
Party rccoiving mnst render any prior party liable to himself, give 
transmit notice of diaho- notice of dishonour to such party within a 
reasonable time, unless sucb party otherwise 
receives due notice as provided by section ninety-three. 

96. When the instrument is deposited with an agent for present- 
ment, the agent is entitled to the same time to 
Agent for presentment. notice to his principal as if he were the 

holder giving notice of dishonour, and the principal is entitled to a 
further like period to give notice of dishonour. 

97. When the party to whom notice of dishonour is despatched 
When party to whom js dead, but the party despatching the notice 
notice given is dead. la ignorant of his death, the notice is sufficient. 


When notice of dishonour 
is unnecessary. 


98. No notice of dishonour is necessary — 


(а) when it is dispensed with by the party entitled thereto ; 

(б) in order to charge the drawer, when he has countermanded 
payment; 

(e) when the party charged could not suffer damage for want of 
notice ; 

{d) when the party entitled to notice cannot, after due search, be 
found ; or the party bound to give notice is, for any other reason, unable, 
without any fault of his own, to give it ; 

(e) to charge the drawers, when the acceptor is also a drawer ; 

(/) in the case of a promissory note which is not negotiable ; 

(g) when the party entitled to notice, knowing the facts, promises 
unconditionally to pay the amount due on the iustruinent. 


CHAPTER IX. 

Op Noting and Piiotest. 

99. When a promissory note or bill of exchange has been dishonour- 
ed by non-acceptance or • non-payment, the 
holder may cause such dishonour to be noted by 
# notary public upon the instrument, or upon a paper attached tbe eto, 
or partly upon each. 
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Such note muat be made wHbin a reaeaiiable time nftff dlibitnoary 
and moat apecify the date of diahonour, the reason (if any) aealga^) far 
such dishonour, or, if theiustrumetit baa not been expreaalv diabeamir^t 
the reason why the holder treats it as dishonoured, ana tha Mtary’s 
obarges* 

1(X). When a promissory note or bill of exchange has been dis- 
honoured by non-acceptance or non-payment, the 
bolder may, within a reasonable time, cause such 
dishonour to be noted and certified by a notary public. Such certificate 
is called a protest. 

When the acceptor of a bill of exchange has become insolvent, of 
Fioteafefor better •eon- bis credit has been publicly impeached before 
rity* the maturity of the bill, the bolder may, witbiil 

a reasonable time, cause a notary public to demand better security of 
the acceptor, and, on its being refused, may, within a reasonable time^ 
cause such facts to be noted and certified as aforesaid. Such certificate 
is called a protest for better security. 

Conittiitt of proieit. ^ protest under section one hundred 

must contain — 

(a) either the instrument itself, or a literal transcript of the ipstru* 
ment and of everything written or printed thereupon ; 

{b) the name of tlie person for whom and against whom the inatyu* 
ment has been protested ; 

^o) a statement that payment or acceptance, or better security, as 
the case may be, has been demanded of such person by the notary public ; 
the terms of his answer (if any), or a statement that he gave no answer^ 
or that he could not be found ; 

(d) when the note or bill has been dishonoured, the place and time 
of dishonour, and, when better security has been refused, the place and 
time of refusal ; 

(s) the subscription of the notary public making the protest; 

(f) ill the event of an acceptance for honour or of a payment for 
honour, the name of the person by whom, of the person for whom, and the 
manner in which, such acceptance or payment was offered and effected. 

102. When a promissory note or bill of exchange is required by law 
wnkifMi of nroi;<iai ^ ^ protested, uotice of such protest must b# 

given instead of notice of dishonour, in the 
same manner and subject to the same conditions ; but the notice may 
be given by notary public who makes the protest 

108. All bills of exchange drawn payable at some other place tbaq 
Proteitfor uon puymont ^he place mentioned as the residence of the 
after dishonour by non- drawee, and which are dishonoured by non* 
aooepUnoo. acceptance, may, without further presentment 

to the drawee, be protested for non-payment, in the place spcMufied for 
payment, unless pmd before or at maturity. 

104. Foreign btlle of exchange must be protested for dishonour 

ProtMl or foroig. WIb. rMuiwd bj tbt Uw of Ut 

place where they are drawit 
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CHAPTER X. 

Of Rkasonabls Tike. 

105. In determining what m a reaaouable time for presentment for 

Bwaoneble time. acceptance or imyment. for giving notwe of d»< 

uuo. ^ honour, and for noting, regard shall be had to 
the nature ef the instrument and the usual course of dealing with re<a 
apect to similar instruments ; and, in calculating such time, public holi* 
days shall be excluded. 

106. If the holder and the party to wliom notice of dishonour is 
Be&Booable time of giv- given carry on business or live (as the oaso 

ing notice of diehononr. may be) in different places, such notice is given 
within a reasonable time if it is despatched by the next post or on the 
day next after the day of dishonour. 

If the said parties carry on business or live in tlie same place, such 
notice is given within a reasonable time if it is despatched in time to 
reach its destination on the day next after the day of dishonour, 

107. A party receiving notice of dishonour, wlio seeks to enforce 
BeftsoDAble time for his right a^inst a prior party, transmits the 

irftnsmitting each uotioo. notice within a reasonable time if he transmits 
it within the same time after its receipt as he would have hud to give 
notice if he had been the bolder. 

CHAPTER XL 

Of Acceptance and Payment fok Honocr and Reference 
IN Case of Need. 

108. When a bill of exchange has been noted or protested for non- 

acceptance or for better security, any person 
Aooeptanoe for honour. being a party already liable thereon may, 

with the consent of the holder, by writing on the bill, accept the same 
for the honour of any party thereto. 

Unless the person who intends to accept supra protest first de- 
clares, in the presence of a notary, that he does it for honour, and has 
such declaration duly recorded in the notarial register at the time, his 
acceptance shall be a nullity. 

109. A person desiring to accept for honour must, in the presence 
How Aoooptanoe for of a notary public, subscribe the bill with his 

honour must be made. own hand, and declare that he accepts under 

protest the protested bill for the honour of the drawer or of a particular 
mdorser whom he names, or generally for honour ; and such declaration 
most be recorded by the notary in his register. 

110. Where the acceptance does not express for whose honour it 
^Loooptonoe uotapeoifying ^ made, it shall be deemed to be made for the 

for whose honour it is made, honour of the drawer. 

111. An acceptor for honour binds himself to all parties sub- 
XilabilitT of aooentor for aequen t to the party for whose honour be acesfAi 

lienonr. ^ ^ to pay the amount of the bill if the drawee do 

not ; and such party and all prior parties are liable in their respecUre 
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capiMSitJeB to compenaate the acceptor for honoar for all loss or damage 
sustained by him iii consequeuce of such acceptauce, - ^ 

But an acceptor for honour is nut liable to the bolder of the bill 
unless it is presented, or (in case the address given by such acceptor on 
the bill is a place other thau the place where the bill is made payable) 
forwarded fur presentment, not later than the day next after the day of 
its maturity. 

112. An acceptor for honour cannot be charged unless the bill has, 
Wl>oa«ooeptor for honour at it8 maturity, been preaen^ to the drwee 

msjr be oharged. for payment, and has been dishonoured by nim, 

and noted or protested for such dishonour. 

113. When a bill of exchange has been noted or protested for non- 
Payment for honour, payment, any person may pay the same for the 

honour of any party liable to pay the same 
provided that the person so paying has previously declared before a 
hotary public the party for whose honour he pays, and that such declara- 
ation has been recorded by such notary public. 

114. Any person so paying is entitled to all the rights, in respect 

Eightofpayerforhononr. biH. of the holder at the time of sucl 

payment, and may recover from the party for 
whose honour he pays all sums so paid, with interest thereon, and with 
all expenses properly incurred in making such payment. 

116. Where a drawee in case of need is named in a bill of exchange 
Drawee in case of need. indorsement thereon, the bill is not 

dishonoured until it has been dbhonoured by 
such drawee. 

, Aooeptanoe and pajmenfc 116. A drawee in Case of need may accept 
wiUioat protoet. and pay the bill of exchange without previous 

protest. 


, Aooeptanoe and pajment 
Witlioat protoet. 


CHAPTER XII. 

Of Compensation. 

117. The compensation payable in case of dishonour of a proniis^ 
Bnlee as to oompeeea- ^>7 note, bill of exchange, or cheque, by any 
tioo. party liable to the holder or any indorsee, shall 

(except in cases provided for by the Code of Civil Procedure, section 
632) be determined by the following rules : — 

(a) the holder is entitled to the amount due upon the instrument, 
together with the expenses properly incurred in presenting, noting, and 
protesting it ; 

(b) when the person charged resides at a place different from that 
at whi^ the instrument was payable, the holder is entitled to receive 
such sum at the current rate of exchange between the two places ; 

(c) an indorser who, being liable, has paid the amount due on the 
same, m entitled to the amount so paid, with interest at six per centum 
per annum from the date of payment utitil tender or realisation thereof 
togetiier with all expenses cauaro by the dishonour and payment ; 
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(d^ wbei) the person charged and sach indorser reside et (Afferent 
places, the indorser is entitled to receive such sum at the current rate 
M exchange between the two places ; 

(e) the party entitled to compensation may draw a bill upon the 
party liable to compensate him, payable at sight or on demand, for the 
amount due to him, together with ail expen.ses properly incurred by 
him. Such bill must be accompanied by the instrument dishonoured 
and the protest thereof (if any). If such bill is dishonoured, the i>arty 
dishonouring the same is liable to make compensation thereof in the 
same manner as in the case of the original bill. 


Presamptiona aa to nego< 
tiable iostnimenta. 


CHAPTER XIII. 

Special Rules of Evidence. 

118. Until the contrary is proved, the 
following presumptions shall be made : — 

(a) that every negotiable instrument was made or drawn for consi- 
deration, aud that every such instrument, when 
of consideration $ it has been accepted, indorsed, negotiated, or 

transferred, was accepted, indorsed, negotiated, or transferred for consi* 
deration ; 

(b) that every negotiable instrument bear- 
ing a date was made or drawn on such date ; 

(c) that every accepted bill of exchange 
was accepted within a reasonable time after its 
date aud before its maturity; 

(d) that every transfer of a negotiable in- 
strument was made before its maturity ; 

(e) that the indorsements appearing upon 
a negotiable instrument were made in 
order in which they appear thereon ; 

(f) that a lost promissory note, bill of ex- 
change, or cheque, was duly stamped ; 

(g) that the holder of a negotiable instrument is a holder in due 
that holder is a bolder in course; provided that, where the instrument 
.d«« oouree. has been obtained from its lawful owner, or 

from any person in lawful custody thereof, by means of an offence or 
fraud, or has been obtained from the maker or acceptor thereof by 
means of an offence or fraud, or for unlawful consideration, the bur- 
then of proving that the holder is a bolder in due course lies upon him* 

119. In a suit upon an instrument which has been dishonoured^ 
Precumptioii on proof at the Court shall, on proof of the protest, pre- 

protet* sume the fact of dishonour, unless and until 

audh &ct is disproved. 

120. No maker of a promissory note, and no drawer of a bill of 
.niint d«> 7 ii« exchange or cheque, and no a^ptor of a bill 

Meiasl Tamity of in«^* of exchange for the honour of the drawer, shalh 
in a suit thereon by a bolder in due course, be 

K mitted to deny the validity of the instrument as originally made or 

im. 


as to date ; 

as to time of aooeptanoe ; 

as to time of transfer; 

as to order of indorse- 
meats; 


I to stamp ; 
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121. No ni«ker of a promiauory note, and no acceptor of 4 bill of 
Bitoppei .gainst dnnying exchange payable to, or to the order of, a 8|^‘ 

oapftoitjofpayeetoilidorse. fied persoia, shall, in a siiit thereon by a notuor 
in due course, be permittea to deny the payee's capacity, at the date 
of the note or bill, to indorse the same. 

122. No indorser of a negotiable instrument shall, in a suit theteon 
B.topp.1 against denying by a subsequent holder, be permit^ to deny 

•Iguature or oapaoitj of the Signature or capacity to contract oi any 
prior party. prior party to the instrument. 


CHAPTER XIV. 


Of Crossed Cheques. 


123. Where a cheque bears across its face an addition of the wordi 
“ and compauy" or any abbreviation thereof 
Obeqae orotted generally, between two parallel transverse Hues, or of twc 

parallel transverse lines simply, either with or without the words " not 
negotiable,'’ that addition shall be deemed a crossing, and the cheque 
shall be deemed to be crossed generally. 


124. Where a cheque bears across its face an addition of the name 
^ . ,1 ^ banker, either with or without the wordt 

Ohoqne oroMod apeoiaiiy. « negotiable,” that addition shall be deemed 

a crossing, and the cheque shall be deemed to be crossed specially, and 
to be crossed to that banker. 


^ ^ . 126. Where a cheque is uncrossed, the 

CroMfng after tmiae. holder may cross it generally or specially. 

Where a cheque is crossed generally, the holder may cross it spe- 
cially. 

Where a cheque is crossed generally or specially, the holder may 
add the words ** not negotiable.” 

Where a cheque is crossed specially, the banker to whom it is cross- 
ed may again cross it specially to another banker, bis agent, for collec- 
tion. 


Paywsot of shBqM ofOM* 
ed gimaralbr* 

Whore a cheque 

, Fayttsut of eheqiio oroM- 
edspao&ally. 


126. Where a cheque is crossed generally, 
the banker on whom it is drawn shall met pay 
it otherwise than to a banker, 
is crossed specially, the banker on whom it ia 
drawn shall ncrt pay it otherwise than to the 
banker to whom it is crossed, or bis agent for 
collection. 


127* Where a cheque is crossed specially to more than one bankeiv 
Psymssitof ebeqveoroM* except when crossed to an i^ent lor the purpose 
edspeoliaiyeuHrothMkoiioe. of collection, the banker on whom it is drawn 
Aidl refuse payment thereof 

12& Where the banker on whom a crossed cheque is drawn has 
PsgwMMi. ki das osnrssof pnid the same in due course, the banker paying 
msMd the cheque, and (in case such cheque has come 

to the bands of the payee) the drawer thereof, shall respecti^^j^ hi 
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entitled to tbd same rights, and he pliobd in the same positioa ia all 
reE^e^ts, ss they would respectively be entitled to and placed in if the 
amount or the cheque htkl been paid to and rweived by tSe tttte oWner 
thereof, 

129. Any banker p$>yihg a cheque crossed gener&lly i^tberwise tbsu 
Payment of crossed clie- to a banker, or a cbeqae Crossed specisHy other- 

qne ont of due wise thau to the banker to whom the same id 

Wssea, or bis apnt for collection, being a banker, shall be liable to 
the true owner of the cheque for any loss he may sustain owing to the 
cheque having been so paid. 

130. A person taking a cheque crossed generally or specially, bear- 
Cheque l»earing “ not ne- ing in either case the words “ not negotiable/* 

gotiable.” shall not have, and shall not be capable of 

giving, a better title to the cheque thab that which the person from 
whom he took it had. 

131. A banker who has, in good faith, and without negligence, 
Non-iiabiiity of banker received payment, foT a customer, of a cWpie 

receiving payment of ohe- CToSsed generally Of Specially to himself, shall 
not, in case the title to the cheque proves dO*- 
fective, incur any liability to the true owner of the cheque by reason 
only of having received such payment. 


CHAPTER XV. 
Op Bills in Sets. 


132. Bills of exchange may be drawn in parts, each part beiti^ 
numbered, and containing a provision that it 
Bet of bills. continue payable only so long as the otthei s 

remain unpaid. All the parts together make a set ; but the whole set 
constitutes only one bill, and is extinguished when oue of the parts, if 
a separate bill, would be extinguished. 

Exception . — When a person accepts or indorses different pdrts of 
the bill in favour of different persons, he and the subsequent indorsers 
of each part are liable on such part as if it were a separate bill. 


133. As between holders in due course of different parts of the 
Holder of first acquired sarOe set, he who firSt acquired title to bis part 
part entitled to all. is entitled to the other parts and the money 

represented by the bill. 


CHAPTER XVI. 

Op International Law. 

1341. In the absence of a contract to the contraiy, the liatrflity of 
Law governing liability ihe maker or drawer of a foreign promisso^ 
of maker, aooeptor, or ia* note, bill of exchange, or cheque, is regulated in 
^ foreign iiwtni* j||| essential matters by the law of the place 
where he made the instrument, and the re- 
spective liabilities of the acceptor aod indorser by the law of the place 
where the ieetrumeei k made payable* 


H.69 
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lUtuPration. 
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$L l^ill of oxohaiige wat drawn by A in California, where the rate of intereat te 
A per cent., and accepted by B, payable in Washington, where the rate of interest 
ia 0 per cent. The bill i« endoraed in British India, and is dishonoured. An action 
the biii ia brongbt against B in British India. He is liable to pay interest at the 
*ate of 0 per cent, only ; bat if A ia charged as drawer, A is liable to pay interest 
irt the rate of 25 per oent. 

136, Where a promissory note, bill of exchange, or cheque, is made 
Law of place of payment payable in a different place from that in which 
;o?enis dishonour. it is made or indorsed, the law of the place 

where it is made payable determines what constitutes dishonour, and 
what notioe of dishonour is sufficient. 

UluBtration. 

A bill of exchange drawn and indorsed in British India, but accepted payable 
*n Franco, is dishonoured. The indorsee causes it to be protested for such disiiononr, 
nd gives notioe thereof in accordance with the law of France, though not in aceord- 
noe with the rules herein contidned in respect of bills which are not foreign. The 
notice is sufficient. 


136. If a negotiable instrament is made, drawn, accepted, or in- 

Initrnaient nutde, to., dorsed out of Britisli India, but in acnordaoce 

<mtrfBriti.h India bat in with the law of British India, the circumstance 
aooordaiioe With Its law. a i t 

ovuleiiced by such itistru- 
meut IB invalid according to tl»c law of the country wherein it was en- 
tered into does not invalidate any subsequent acceptance or indorsement 
nado thereon m British India, 


137. The law of any foreign cmintry regarding promissory notes. 
PrMnnptioBM to foreign bills of exchange, and cheques, shall be pre- 

. 7i > ,1 «"med to be the same as that of British India. 

jUiiess auu until the contrary is proved, * 


SCHEDULE, 

(a.) — S tatutes. 


Ysar and ehaptsr. 

Titla 

Extent of repeal. 

)Wm.m„e. 17 ... 


The whole. 

A 4 Abbs^ ,. 8 

An Art for giring like remeay npon 
MmwMry noteawi. sow nnd n^ 
Bill, of ^cbuiga, and for tiie bettor 

The whole. 


payaiant of Inland Bill* of Exchang*. 
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(b.)— A cts or the Oovkbnob-Qensbai. iir CSouNcaik 


Ntunber and year. 


Siteat of re{»eaL 


YI. of 1840 ... 


y. of 1866 .. 


XV. of 1874.., 


An Act for the amendment of the law Tho whole, 
oonoerning the negotiation of BilU of 
Exchange. 

; An Act to amend in certain respects the Seotiona 11, 18, and 
Commercial Law of British India. 13. 


The Laws Local Extent Act, 1874 


The first eohednle, 
BO far as relates 
to Act Yl. of 1840 
and Act V. of 
1866, sections 11: 
18, and 13. 
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THE INDIAN TRUSTS ACT. 

NO. II. OF 1882. 

BmivsD m G.-Q.% Ashkhi? on the 19th January, 1982. 

An Act to def/ne and amend the law rtkUint^ to Private Trusts 

and Trustees, 

Whereas it is expedient to de§ne and amend the law relatitig to 

trusts and trustees ; It is hereby enacted 
as foltows : — 


CHAPTER I. 

Preliminary. 

Bhort-title. Act may be called ** The Indian 

Tiusts Act, 1882” : and it shall come into iorce 
Oommenooment. on the first day of March, 1882. 

It extends in the first instance U> the territories respectively admi* 
Local ©xtont. iiiatered by the Governor of Madras in Council, 

the Lieutenant-Governors of the North-West- 
ern Provinces and the PanjAb, the Chief Commissioners of Oudh, the 
Central Provinces, Coorg, and Assam ; and the Local Government may, 
from time to time, by notiiicHlion in the official Gazette, extend it to 
any other part of British India. But nothing liereiu contained affects 
Saviogt. rules of Muhammadan law as to waqf, or 

the mutual relations of the members of an un- 
divided family as determined by any customary or personal law, or 
applies to public or private religious or charitable endowments, or to 
trusts to distribute prizes taken in war among the captors ; and nothing 
in the second chapter of this Act applies to trusts created before the 
aid day. 

2. The Statute and Acts mentioned in the schedule hereto an- 
Bepeal of eaaotmeiiif, nexed shall, to the extent mentioned in the said 
schedule, be repealed in the teriitories to which 
this Act for the time being extends. 

8. A ** trust ” is an obligation annexed to the ownership of pro- 
loterpretation-olaiiM, P^Tty, and arising out of a confidence reposed 

„ in and accepted by the owner, or declared and 

* accepted by him, for the benefit of another, or 

of another and the owner : 

the person who reposes or declares the confidence is called the 
** author of thotniat**t author of the trust”: the person who accepts 
"traataa**; the confidence is called the ** trustee”: the per- 

son for whose benefit the confidence is accepted 
••b 6 ii 0 floiw/-t ig called the « beneficiary”: the sulfiect-matter 

" tniat.|prop«rt 7 **: of the trust ts called " trust-property^ or " trust- 

“ banaftoiai moaej”; the ** benefit^ interest” or ^ interest” 
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die Iteneftoaiy ie bk right egaiftet the trustee ee owner of the tnist* 
property ; aed the instrumeiit (if an?) by which 
ins nunent of troit ^ ^ declared is Called the " iostrumenl 

of tniet**: 

a breach of any duty imposed on a trustee, as such, by any law iof 

^ ^ the time being in force, is called a '* breech of 

^breaoli of trosff’ t trust” * 

and in this Act, unless there be something repugnant in the sob- 
« context, registered” means registered 

registereor j under the law for the registration of documents 

for the time being in force : a person is said to have notice” of a fact 
. either when he actually knows that fact, or 

‘notice. when, but for wilful abstention from inquiry or 

gross negligence, he would have known it, or when information of tho 
fact h given to or obtained by his agent, under the circumstances men- 
tioued in the Indian Contract Act, 1872, section 229 ; and all expressions 
XxpreMiofift defined^ in used herein, and defined in the Indian Contract 
4oi IX. of iS7a Act, 1872, shall be deemed to have the mean** 

iugs respectively attributed to them by that Act. 


CHAPTER II. 

Or THE Cebatiow or Tkusts. 

A A trust may be created for any lawful purpose. The purpose of 
a trust is lawful unless it is (a) forbidden by 
Lawfal purpose. ^ ^ ^ nature that, if permitted, 

it would defeat the provisions of any law, or (o) is fraudulent, or {d) in- 
volves or implies injury to the person or property of another, or (e) the 
Court regards it as immoral or opposed to public policy. 

Every trust of which the purpose is unlawful is void. And where 
S tnist is created for two purposes, of which one is lawful and the othee 
unlawful, and the two purposes caoQot.be separated, the whole trust is 
void. 

^xplanatwikr^Ia this aectioa, tha^lexpression **lhw” inchnfes, 
where the truatrpropeFty ia imaaoveable ana situate in a fsreiga country, 
the law of such country. 

lUuitfteikmt, 

(a.) A conveys property to B in tmst to s^ly the profits to th^ nortare of 
IbmalB fonndUngs to be trained up as prostitutes. The trust is void. 

{h.y A be<ineatlis property to B In trust to fxnploy it in carryi^ on a smugghng 
beeinets, and oat of tbs psofits thereof to support A’s children. The trust is vofd. 

(c.) A, while in insolvent drcmnstanoes^ .tranafexs. property to B in trust for A 
during his life, and after his death for B. A is declared an insolvent. The trust for 
A i* invalid as agoewt his oBedtlora 

9. JSTo trust in relation tp immoveable property ia valid tnriesadfe- 
Trust of immovuahle clhred by a non-testamentary instrument in 
propMrty. writing signed by the author of the trust or 

the trusty <W bj£ flji the of the trost or • 

of the trustee. 
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No trusts in relation to tnoreaUe property is vs3id noless declare 
lPrti»k of moreable pro- aforesaid, or unless the ownership of tine pro- 
IMirtj. perty is transferred to the trustee. 

These rules do not apply where they would operate so as to effec- 
tuate a fraud. 

6. Subject to the provisions of section five, a trust is created when 
the author of the trust indicates with reason- 
OrottUoD trust. certainty by any words or acts (a) an in- 

tention on his part to create thereby a trust, (6) the purpose of the 
trust, (c) the beneficiary, and (d) the trust* property, and (unless the trust 
is declared by will, or the author of the trust is himself to be the trus- 
tee) transfers the trust-property to the trustee. 

UluiiratioM, 


^ to B» ** having the fullest oonfidenoe that he 
'C. This creates a trust so far as regards A 


(is.) a bequeaths certain 
will dispose of it for the bene 
and C. 

(5.) A bequeaths certain property to B. ** hoping he will continue it in the 
familv." This does not create a trust, as the beneficiary is not indicated with rea- 
sonable certainty. 

(c.) A bequeaths certain property to B. requesting him to distribute it amongst 
such members of €*■ family as B should think moat deserving. This does not 
create a trust, for the beneficiaries are not indicated with reasonable certainty. 

(if.) A bequeaths certain property to B, desiring him to divide the bulk of it 
among O's children. This does not create a trust, for the trust-property is not indi- 
cated with sufficient certainty. 

(s.) A bequeaths a shop and stock-in-trade to B. on condition that be p^s A’a 
debts and a legacy to 0. This is a condition, not a trurt for A's creditors and (f. 

Who may create trusts. 7. A trust may be created — 

(tt) by every person competent to contract, and, 

(6) with the permission of a principal Civil Court of original juris- 
diction. by or on behalf of a minor ; 

but subject in each case to the law for the time being in force as 
to the circumstances and extent in and to which the author of the trust 
may dispose of the trust-property. 

a us ^ subject-matter of a trust must be 

Buldsot rust. property transferable to the beneficiary. 

It must not be a merely beneficial interest under a subsbtinir 
trust ® 


9. Every person capable of holding pro- 
perty may be a beneficiary. 


Who msy be beaelloieiy. 

A proposed beneficiary^may renounce his interest under the trust 

]}ta>l.im.rbrb«.a<ri»,. ^>7 diljclaimer addr^ to the ^stM.or by 
^ setting up, with notice of the trust, a claim in- 
consistent therewith. 

10. Every person capable [of holding property may be a trustee ; 

^ where the trust involves the exercise of 

was ttsar «• uustes. discretion, he cannot execute it unless he is 


Kooooboiniid is 
trust. 


competent to contract 

No one is bound to accept a trust 









A trusfc is Melted bj Any words or sets of die troslee iadicat* 
ing with zeasouable certaiot; sudi accept* 

MoeptancNi of trnst. aDC0 

Instead of accepting a trust, the intended trustee may, within a 
. reasonable period, disclaim it, and such dis- 

Disolaimer of trust. claimer shall prevent the tru8t*property from 

vesting in him. 

A disclaimer by one of two or more co-trustees vests the trust* 
>roperty in the other or others, and makes him or them sole trustee or 
rustees from the date of the creation of the trust. 


Jllutirations. 

(a.) A bequeaths certain property to B and 0, bis executors, as trustees for p. 
3 and 0 prove A's will. This is in itself an acceptance of the trust, and B and CT 
old the property in trust for D. 

(6.) A transfers certain propert}' to B in trust to sell it, and to pay, out of the 
>rooeeds, A*s debts. B accepts the trust, and sella the property. 8o far as Regards 
3, a trust of the proceeds is created for A*s creditors. 

(c.) A bequeaths a lAkh of rupees to B upon certain trusts, and appoints him his 
executor. B severs the Idkh from the $^erai assets, and appropriates it to the.spew 
liEc purpose. This is an acceptance of the trust* 


CHAPTER III. 


Or THE Duties and Liabilities or Tbustees. 


11. The trustee is bound to fulfil the pnipose of the trust, and to 
obey the directions of the author of the trust 
Trustee to execute trust, g^yen at the time of its creation, except as 

nodified by the consent of all the beneficiaries being competent to 
contract. 

Where the beneficiary is incompetent to contract, his consent may, 
or the purposes of this section, be given by a principal Civil Court 
original jurisdiction. 

Nothing in this section shall be deemed to require a trustee to 
ihey any direction when to do so would be impracticable, illegal, or 
nanifestly injurious to the beneficiaries. 

Explanation , — Unless a contrary intention be expressed, the 
purpose of a trust for the payment of debts shall be deemed to be <a) 
to pay only the debts of the author of the trust existing and recoverable 
at the date of the instrument of trust, or, when such instrument is a 
will, at the date of his death, and (&) in the case of debts not bearing 
interest, to make such payment without interest. 

Illusirattom, 


(a.) A, a trustee, is simply authorized to sell eertaio land by public auctiou. He 
oauuot sell the land by private contract. 

(A.) A, a trustee of certain land for X, T, and Z, is authorized to sell the laud to 
B for a specified sum. X, Y, and Z, being competent to contract, consent that A may 
8^1 the land to G for a less sum. A may sell the land accordingly. 

(c.) A, a trustee for B and her children, is directed by the author of the trust to 
Isfid, on B's lyqnest, trust-property to B^s . husband, C, ou the security of his bond. 
C beeoikiee iosolV^t, and B requests A to midce the loan. A may refuse to make it* 





m 

m k tmitee h kitmd to aoquoint biinsetf^ m m&a poMihie, 
totetorm himmAt With the iiatuw nod cifcumstancea of the 
of 8 iM 0 of troai-property. property ; to obtain, wbere necesearv, a tranilier 
of the truet-property to himseU ; and <eubject to the prowioTie of the 
inetnittient of trust) to get in tmst-moneye invested on ineufficient pr 
hazardous security. 

Ilh$tiratum§^ 

(«.) The trMt.pn»perty Is » debt oa^nding on ***?*^i. 

o* trast gf»et the trustee no diecretionury power to leare the debt so outdlilia-' 
ina* The tmatee's duty ii to recover the debt without uaaeee«»ry oewiy* 

^ ihA The truet-property is money in the bands of one ot two oo-truet^ Jlo 
discretionary power is given by the inetrument of trust.^ The othw co-trustee must 
wA allow the fomer to retain the money for a longer period than the circumstances 
of the case required. 

18. A trustee is bound to maintain and defend all such suits, and 
Tmstee to protsot tiUo (subject to the provisions of the instrument of 
to trust property. trust) to take such other steps as, regard being 

had to the nature and amount or value of the trust-property, may be 
reasonably requisite for the preservation of the trust- property and the 
assertiou or protection of the title thereto. 

llhtgiraHm. 

The trust-property is immoveable property which has been given to the author 
of the trust by an unregistered instrument. Subject to the provisions of the Indian 
Eegistration Act, 1S77, &e trustee^s duty is to cause the instrumeut to be registered. 


Trustee not to sot up title The trustee must not, for himself or 

adverse to benoaoiary. another, set-up or aid any title to the trust- 
property adverse to the interest of the bene6ciary. 

15. A trustee is bound to deal with the trust-property as carefully 
Care required from as a man of ordinary prudence would deal with 
trustee. such property if it were bis own ; and, in the 

absence of a contract to the contrary, a trustee so dealing is not respon- 
sible for the loss, destruction, or deterioration of the trust-property. 


(ci.) A, living in Calcutta, is a trustee for B, living in Bombay. A remits trust*’ 
funds to B by bills drawn by a person of undoubted cr^it in favour of the trustee 
us such, and payable at Bombay. The bills are dishonoured. A is net bound to 
make good the loss. 

(A) A, a trustee of leasehold property, directs the tenant to pay the route on' 
aooouni of the trust to a banker. B, then in credit. The rents are aocordit^ly paid 
to B, aitd A leaves the money with B only till wanted. Beloie the money is draira 
out, B becomes insolvent. A, having bad no reason to believe that B was ia 
insolvent oiroumsUnctM^ is not bound to make good the loss. 

(r.) A, a trustee of two debts for B, releases one, and compounds the other, in" 
good faith, and reasonably believing that it is for B's interest to do so. A is not 
bound to make good any loss caused Uiereby to B. 

A* a trustee directed to sell the tmet-peeperty by aaction,^ tells the same, 
hot does not advertise the sale, and otherwise fail* tn reaaonable diligetiee in inviting^ 
eonipetitiott. A it bound to make good Uie loss caused thereby to the haneficiaiy. 

(«.) A, a truetee for B, in egecution of his trust, sells the trual-propeiiy, but 
from want of due dil^noe on hie part fails to receive part cl the purehase-moitey. 
A \m bound to make gM the toes Inerehy eaueed to B. 

(/.) A a tmelee for B of a potioy of insuranoe; has funds in Hand for paysaent 
of the premiussa A negleete to pay the prelnlaiB% and policy is oonseqn«i%* 
lorlsilsiL AialMmndtossakcfooatilioloin to B. 



AinXI.] tstrsr. 6§a 

(^.) A WqnefttliA osrtain iii0iite8 to B aod C m trusieei, aod ontlioric^ them to 
OMtimie^ tnuit*iiionej« apeii the pereonal eeeuritjr of a oertain firm in which A had 
hbttaelf ittvesM them. A dies, and a change takes place in the firm. B and 0 
miMt not|»ermii the moniee to remain upon the personal security of the new firm. 

A« a tametee for B, allows the trust to he executed solely hy his eo*trttstee» 
€1 C mlaapplies the tntst*property. A is personally answerable for the loss resnlt* 
ii^ to B. 

18. Where the treat m created for the benefit of several personh ia 
Oonsertion of perishablo 8UCoe88Lon» and the trust- property is of a wast* 

^ ing nature or a future or reversionary interest* 

the trustee is bound, unless an intention to the contrary may be infer* 
red from the instrument of trust, to convert the property into property 
of a permanent and immediately profitable character, 

IllvMtratwnB, 

{a.) A hequeaths to B all his property in trust for C during his life, and on hts 
death for D, and on 0*s death for B. A*s property consists of three leasehold houses, 
and there is nothing in A's will to show that he intended the houses to be enjojred 
in speeta B should sell the houses, and invest the proceeds in accordance with 
eectton twenty. 

(A) A b^neaths to B hts three leasehold houses in Calcutta and all the furniture 
therein in trust for C daring his life, and on his death for D, and on D's death for 
E. Here an iatentioii that the houses and furuitui‘6 should he enjoyed in specie 
appears clearly, and B should not soil them. 

17. Wliere there are more beneficiaries than one, the trustee is 
Trustee to be ampaftiat bound to be impartial, au<l must not execute 

the trust for the advantage of oue at the ex- 
pense of another. 

Where the trustee has a discretionary power, nothing in this sec- 
tion shall be deemed to authorize the Court to coutroi the exercise 
reasonably and in good faith of such discretion. 

mutation. 

A, a trustee foa B, C, and D, is empowered to choose between several specified 
modes of investing the trust-propeity. A in good faith chooses one of these 
modes. The Court will not interfere, although the result of the choice may be to 
vary the relative rights of B, 0, and D. 

18. Where the trust is created for the benefit of several persons in 

succession* and one of them is in possession of 
Trustee to prevent waste, trust-property, if he commits* or threatens 

to commit, any act which is destructive or permanently injurious there- 
to* the trustee is bound to take measures to prevent such act. 

19. A trustee is bound (a) to keep clear and accurate accounts of 

< Aoooante and inlbniia* the trust-property, and (b), at all reasonable 
tiM ^ ^ times at request of the beneficiaty, to fur- 

nish him with full and accurate information as to the amount and state 
of the trost^fiooperty, 

90. Where the trust-property consists of money, and cannot be 
Bwutemettt of trust* applied immediately or at an early date to the 
moo9f, ^ ^ purposes of the trust* the trustee is bound 

4^bj^.to any directbn containeil in the instrument of trust) to invest 
die UMHiey oh the following securities* and on no others 

M.70 
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ta\ in nromiawwy notes, debentures, stock, or other seenrities ef the 
GovemmwW K or of the United Kinf;doin of Oi'^t nt^ 

(6) ’in boiidf, debentures, and annuities charged hj the Imperial 

jPtorliament on the revenues ef India ; . ^ ^ 

(e) in stodt or debentures of, or shares m, Railwaj or other Com* 
tbe interest wbereon shall have been guaranteed by the Seosetary 

Sstate for India in Council ; . . , . ^ e 

(d) m debentures or other secunties for money issued by» or op 
behalf of, any municipal body under the authority of any Act of a 
legislature established in British India ; 

(e) on a first mortgage of immoveable property situate in British 
India : Provided that the property is not a leasehold for a term of years, 
and that the value of the property exceeds by one-third, or, if consist- 
ing of buildings, exceeds by one-half, the mortgage-money ; or 

( / ) on any other security expressly authorized by the instrument 
of trust, or by any rule which the High Court may, from time to time, 
prescribe in this behalf: 

Provided that, where there is a person competent to contract, and 
entitled in possession to receive the income of the trust-property for 
his life, or for any greater estate, no investment on any security men- 
tioned or referred to in clauses (d), (e), and ( /), shall be made without 
his consent in writing. 

21« Nothing in section twenty shall apply to investments made 
Mortgage oflatia pledged before this Act comes into force, or shall be 
to GoTeroment under Aot deemed to preclude an investment on a mort- 
AXYI. of 1871. gJ'ge of immoveable property already pledged 

as security for an advance under the Land Improvement Act, 1871, or. 
Deposit in Qovemmoat in case the trust- money does not exceed three 
Barii^ Bank. thousand rupees, a deposit thereof in a Qovem- 

ment Savings Bank. 

22, Where a trustee directed to sell within a specified time extends 
Bale hj iruetee direotod such time, the burden of proving, as between 
to sell within apeoiSed time, himself and the beneficiary, that the latter is 
not prejudiced by the extension, lies upon the trustee, unless the exten- 
sion has been authorized by a principal Civil Court of original juris- 
diction. 


IllnHrailon. 


A hequeatlie property to B, direoting him, with all eoBveniimt speed sad withm 
Bve years, to Hell it, and apply the proceeds for the benefit of C. In the emrotse of 
vea^ble discretion, B postpones the sale fOr sii years. Tbe sale is not hereby 
mn^ kiraltd. but C, ^leging th^ lie has been iniuced by the wMpommmi 

»»ch suit thTWrdea of 

pievuif that C has not heen injured lies on B. 

as. Where tbe trustee commits a breach of trust, he is liaMe to 
tkteHlliy ftr breeok ct make good Uie loss whidi the tmst>piopertjr or 
tnut. the beneBoiary has thereby sc^rtaiMidL wUesa 

the beneficdai^ h«8 by fraud induced the trustee to commit the beeacb, 
oc the henefioiaiy, being oompetent to cortiraot, haa himsetf, vHhont 
eoeioi<m or undue iuftuenoe having been brwight to hea^ <to 
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^Dootond ID tlM breitd), or aabsequoitiy ^aieie^ tlienhi, fall 
nowle%e of the ftactB of the case and of bis rights as against the trustee* 
. J^teutloe ooiximittmg a breach of trust is not liable to pay interest 
esmepi hi ibe following cases : — 

^o) where be has actually received interest : 

(h) wheiethe breach consists in unreasonable delay in paying 
truat^mofiey to the beneficiary : 

(c) where the trustee ought to have received interest, but has not 
done so : 

(d) where be may be fairly presumed to have received interest* 

He is liable, in case (a), to account for the interest actually received, 

and, in cases (b), (cX and (d), to account for simple interest at the rate 
of six per cent, per annum, unless the Court otherwise directs. 

(e) Where the breach consists in failure to invest trust-money and 
to accufuulate the interest or dividends thereon, he is liable to account 
for compound interest (with half-yearly rests) at the same rate. 

(/) Where the breach consists in the employment of trust-pro- 
perty or the proceeds thereof in trade or business, he is liable to account, 
at the option of thd beneficiary, either for compound interest (with 
half-yearly rests) at the dame rate, or for the nett profits made by such 
employment. 

Illusiration$, 


(a.) A trustee improperly leaves trust-property outstanding, and it is Conse- 
quently lost : he is liable to make good the property lost, but lie is not liable to pay 
interest thereon. 

(6.) A bequeaths a liouse to B in trust to sell it and pay the proceeds to 0. E 
neglects to sell the house for a great length of time, whereby the house is deteri- 
orated, and its market-price falls. B in answerable to C for the loss. 

(c.) A trustee is guilty of unreasonable delay in investing trust-money in ac- 
cordance with section twenty, or in paying it to the beneficiary. Tbe trustee is 
liable to pay interest thereon for the period d the delay. 

f<l.) The duty of the trustee is to invest trust-money in any of the seouritie: 
menlHOned in section twenty, clause (a),*(6), (c), or (d). Instead of so doing, bo 
retains the money in his hands. He is liable, at the option of ttie beneficiary, to bo 
charged either with the amount of the principal money and interest, or with the 
amount of such securities as he might have purchased with the trust-money wher 
the investment should have been made, and the intermediate dividends and interest 
therbon. 

(«.) Tbe instrument of trust directs the trustee to invest trust-money either m 
any of such securities or on mortgage of immoveable property. The trustee doeo 
neither. He is liable for the principal money and interest. 

(/.) The instrument of trust directs the trustee to iuvost trust-money in any of 
inch securities and to accumulate the dividends thereon. The trustee disregards the 
direetton. He is liable, at the option of the beneficiary, to be charged either with 
^ amount of tbe principal money and compound interest, or with the amount of 
tuefa secorities as he might have purchased with tbe trust-money when the inv^-^ 
ment should Imve been made, together with the amount of tbe aeouinulation which 
would have arisen from a proper investment of the intermediate dividends. 

(y.) Trust-property is invested in one of the securities mentioned in section 
twenty, olatise (al, (ft), (c), or <rf). The trustee sells such security for some purpose 
not auworiaed by the terms of the instrument of trust. He is ifable, at the notion 
of the beneficiary, either to replace tbe security with tlie intennediate dividends 
and interest thereon, or to account for the proceeds of the sale with interest thereon. 

(A.) Tbe trust-property consists of land. The trustee the land to a pur- 
chaaer for a consideration without notice of the trust. Th<t tnistf^c' in liable, at the 
optlott of the benellbiary, to purchase otlier land of equal value to be settled upon 
the ItEe trust, or to be ctiarged with the proceeds of the sale with intercMU 
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ML A tn]»te6 who is liable for a loss iM3cedloiied% 

Ko allowed to trust io respect of one portion of tbe 

inistee. petty cannot set-off against his liaitility a|pii» 

which has accrued to anotner portion of the trust-property through 
another and distinct breach of trust. 

Woti*iiiibility for prede- 25. Where a trustee succeeds anotlieir« he 
oesNor^a deibolt. is not, as such, liable for the acts or defaults of 

bis predecessor. 

26. Subject to the provisions of sections thirteen and fifteen, one 
Koii4iabiUtj for oo*ir«a- trustee is not, as such, liable for a breach of 
Wa defauH. trust Committed by his co-trustee : 

Provided that, in the absence of an express declaration to the con- 
trary in the instrument of trust, a trustee is so liable — 

(a) where he has delivered trust-property to his co-trustee without 
seeing to its proper application : 

W where be allows his co-trustee to receive trust-property and' 
fails to make due eoi^uiry as to the co-trustee’s dealings therewith, or 
allowe him to retaiu it longer thau the circumstances of the case reason- 
ably require ; 

• * becomes aware of a breach of trust committed or 

intended by bis ^-trustee, and either actively conceals it iw does not 

hlt^Kst P*^"**®' **ei>8 to protect the beneficiary’s 

A co-trustee who joins in signing a receipt for trust-property, and 
*“ P'""''®® *'*« received the same, is not 

4 * I * . I- . ausweiuble, by reason of such surnature onlv 

for loss or misapplicatiou of the property by his co-trustee. 

the pt)^d V t>^ to mU it and invert 

to ’ “ “ perchase-money i. lort. C may be oompeUrf 

27. Where co-trustees jointly commit a breach of trust, or wkere 

®”® “‘®"' “eglect enables the other to 

V rt . - , coininit a breach of trust, each is liable to the 

beneficiary the whole of the loss occasioned by such brealTb 

But as between the trustees tliemselves, if one be less KnUtv than 
^Oo ntribnt tenaa between another, and has had to refund tie iJstCthe 
nresentativo to ft... . compel the latter, or his legal re- 

BOoh ®n ‘^® ^®‘® **® received, to malm good 

5bo h^lmdln w ^ ‘“y ®“® o* tmIK 

wbo ^ bad4o refund the loss may compel the otbera to contribute 

Notlan|r ii. this section shall be deemed to aut^riw a tZt^who 

»“ §he.ranvt“n^fi‘"- ®®“P®‘ 

S8. When any beneficiary s interest becomes vested in another per- 

son, and the trustee, not having notice <rf we 
^ ^Ung.Mysordelivew tmst^property to the 
in the AhflAnrato rt 1 . would have been entitled tiieretn 

BO paid or voBting. the tnwtee u not liaUe fat the property! 








V lilmst ii foiirilttd <Mr iiiM^^ lij^iega 

' tf 'tt^nttfr yrhtm to GoTamiBeiit, the truAlM 4 

iBfcmst iff for* bound to bold tbe tro8t*|nropeity to tlie esieii^ 
tf> of such iutereftt for tbo benefit of sueb peitfo: 
in^euch tnaiin^r ae the Oovernmeot may direct in tbia behalt 

‘ Mi SiibJ^' to the provisiona of the inatruoient of truat and o 
sections twenty- three and twenty-six, trustee 
Indemtiity of trnsteoB. respectively cliargeable only for suol 

moneys, stocks, funds, and securities as they respectively actually receive 
and shall not be answerable the one for the other of them, nor for an^ 
banker,, broker, or other person in whose hands any trust-property may 
be placed, nor for the insufficiency or deficiency of any stocks, funds, or 
securities, nor otherwise for involuntary losses. 


CHAPTER IV. 

Op the BiGHrs and Powers of Trustees. 

31. A trustee is entitled to have in his possession the instrument 

Bight to titio-deed. trust and all the documents of title (if any^ 

relating solely to the trust-property. 

32. Every trustee may reimburse himself, or pay or discharge out 
Bight'* to reimbanomoiit uf the trust-property, all expenses properly in- 

^ oxpexiaea. curred in or about the execution of the trust 

or the realization, preservation, or benefit of the trust- property, or ths 
protection or support of the beneficiary. 

If he pays such expenses out of his own pocket, he has a fir£ 
charge upou the trust-property for such expenses and interest thereon 
but such chaige (unless the expenses have been incurred with the sanc- 
tion of a principal Civil Court of original jurisdiction) shall be enforcer 
only by prohibiting any disposition of the trust-property without pre- 
vious payment of such expenses and interest. 

df the trust-property fail, the trustee is entitled to recover frou 
the beneficiary pecsonally on w'hose behalf he acted, and at whose I'e- 
quest, express^ or impltra, he made the payment, the amount of sucl 
expenses. 

Where a trustee has, by mistake, made an over-payment to th* 
Eigbt ta be recouped for beneficiary, he may reimburse the trust-pro- 
emneoiu over-pajmeut. p^rty out of the beneficiary's interest. If sucl 
interest fail, the trustee is entitled to recover from the beneficiary p6^ 
aonally the amount of such over*payment. 

33. A person other than a trustee who has gained an ad van tag 
Bigbt to iikdeiimity firom from a breach of trust must indemnify th^ 

g^nor by biioaob of trust. trustee to the extent of the amount actually re- 
ceived by such person under the breach ; and where he is a l^neficiaiy 
the trustee has a charge on his interest for such amount. 

Nothing in this section shall be deemed to entitle a trustee to b 
^emjaified who has, in committiDg the breach of trust, been guilty c 
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' liberate 


M. Any tnwtoe may, without 

to Otoffe *® * prioolpal Ci«l ' 


or trMt-pnvwiy* ^WMut queatioua M^pecting fm miHMlmiiaea 

0r admmiirtawitiloa the tli^ 

diflfeultyp or importoiioe» not prop<^ in tbo opmioii of 

itteh ^ mmei npon^ nni iWlieii^^ 

Utooof ms W oHeaded bj, mieb of tlio peiooni intorested 4a Oioa^i* 
oiitiob tia ^ Cmirt Ikioki ^ ^ ^ 

troitoe statifig in good faitb tbe fiwtii it stidh potStiOb, iUlif 
gi^fig tipon the opinion, advice^ or dtreciioti |;treti ^ the Courts dbaft ba 
deei^, ee far as regards his owo respoosibilfty, to have disdiaiged hie 
duty aa such trustee in the subject-matter of the api^catiOD« 

The costs of eveiy application under this section shall be in the 
discretion of the Court to which it is made. 


36. When the duties of a trustee, as such, are completed, he is 
Bight to oottlonieot of entitled to have the accounts of bis administra* 
•ooemoti. , lion of the trust-property examined and settled ; 

and, where nothing is due to the beneficiary under the trust, to ah ac- 
knowledgment in writing to that effect 

36. In addition to ibe powers expressly conferred by this Act and 
0oiiof»l aatliority of by the instrument of trust, and subject td the 

tmttoa. restrictions (if any) contained in such instm- 

meat and to the provisions of section seventeen, a trustee mSy do all 
acts which are reasonable and proper for the realirsatidn, protection, or 
benefit of the trust-property, and for the protection or support of a 
heoeficiaiy who is not competent to contract. 

Every trustee in the actual possession or receipt of the rents and 
profits of land as defined in the Land Improvement Act, 1871, shall foe> 
the purposes of that Act, be deemed to be a landlord in possession. 

Except with the permission of a principal Civil Court of original 
juriMictioo, no trustee shall lease trust-property for a term exce^ing 
twenty-one years from the date of executing the lease, nor without 
masrving the best yearly rent that can be reasonably obuiued. 

37. Where the trustee is empowered to sell any trust- property, ho 
Fower to leli in lotn, and ®ey sell the same Subject to prior charges Ot 

•itlwr ty imblio anotioo or not^ and either together or in lots, by public 
pHvato oontmot. auction or pnvate contract, ainl either at one 

time or at several times, unless the instrument of trust otberwis# 
directa 


88. The trustee making any such sale may insert such reasonable 
Power to soil oMdor ipo- stipuiattoos either aa to title or evidence of 
olalooodiUom. title, or otherwine, in any coiiditiotis of sale or 

contract for sale, as be thinks fit ; and may also buy-iti the property or 
Boner to boy^ia eed re* any part thereof, at any sale by auction, and 
rescind or vary any contract for sale, and re-seii 
itw property^ so bought in, or as to which the contract is so rescinded, 
wiUiout being responsible to the benefioiaiy for anv Idw occaaioned 
thereby. 
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Wh^ a trustee is diiectod to sell tnist*propert; or to intent trust* 
9Sai» (br mI^ omr^ iu the ^rcsnse of prop^y^»4ie may 
v eserette a raasohaMe discrMwo as w the tiise 

«f ailfeds^g the sale or purcibase. 





swj to B* diy60tlli|^ Mai to iol} it wi^ ill on 
toO* Iliia does not rbiuler gn immadigte agio 


> AbeqsMiawpi'wertytoBidbeettDgldmtosenitstjkBchtlBMsadtesaeli 
tPSUUfir M ho woU think fit and invest the proceeds for thabenefit ^ C< Ttds does 
aot antboriae B, as botireen him and 0, to postpone the mIo to an inde^te period. 


89. For. the purpose of completing any such sale, the trustea d^all 
Poirerte ooiiivar. have power to convey or otherwise dispose of 

the property sold in such manner as may be 
necessaiy. 


40. 4' trustee may, at his discretion, call in any trusUproperty in* 
.Povww lo rmj inrosto vested in any securit}^ and invest the same on 

isiM^ any of tke seciirities mentioned or referred to 

in section twenty, and from time to time vary any such investments for 
others of the same nature : 

Provided that, where there is a person competent to ooatract^ and 
entitled at the time to receive the income of the trust^property for his 
life, or for any greater estate, no such diange of in\^tment shall be 
made without his consent in writing. 

41. Where any propertv is held by a trustee in trust for a minor^ 

Fowor bo Afiplgr property trustee inaj, »t bis discretion, pay to the 

of minors, Ao., for their guardians (if any) of such minor, or otherwise 
viaiiitenaaoe, Ac. apply for or towards his maintenanee or educa-. 

tion or advancement in life, or the reasonable expenses of his religious 
worship, marriage, or funeral, the whole or any part of the income to 
which he may w entitled in respect of such property ; and such trustee 
shall accumulate all the residue oi such income by way of compound 
interest, by investing the same and the resulting income thereof from 
time to time in any of the securities mentioned or referred to in section 
twenty, for the benefit of the person who shall ultimately become en« 
titled to the property from which such accumulations have arisen : Pro- 
Tided that such trustee may, at any time, if he thinks fit, apply the 
whole or any part of such accumulations as if the same were part of the 
income arising tn the then current year. 

Where the income of the trust^property is insuflScieot for the 
minor's maioteuan(» or education or advancement in life, or the reason- 
able expenses of his religious worship, marriage, or funeral, the trustee 
may, with die permission of a prineinal Civil Court of original jurisdio- 
tion» bat not otherwise^ apply the wnole cat any part of such property 
for or towards snoh maiotenanoe, educatioii, advancement, or expetisos. 

Nothing in this section shall be deemed to affect the provistons of 
smy local iaw for the time being in force relating to the persons and 
property of mitiofSk 
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48. Any trustees or trustee may give a receipt m wntmg'iiMr «iy 
‘ , money, securities, or otlier moveable 

Power M) give receipts. payable, transferable, or deliverable to diem or 
him by reason, or in the exercise, of any trust or power ; and, in the 
abseuw of fraud, such receipt shall discharge the person paying, trans- 
ferring, or delivering the same therefroin, and from seeing to the apjpli- 
’thereof, or being accountable for any loss or misapplication 
thoroofs 

43. Two or more trustees acting together' 
Power to oampoond, Ac. may, if and as they think fit—— 

(а) accept any cbmposition or any security for any debt or for any 
property claimed ; 

(б) allow any time for payment of any debt ; 

(c) compromise, compound, abandon, submit to arbitration, 
otherwise settle any debt, account, claim, or thing whatever relating to 

the trust ; and, , , 

{d) fir any of those purposes, enter into, give, execute, and do 
such agreements, instruments of composition or arrangement, releases, 
and other things as to them seem expedient, without being responsible 
for any loss occasionefl by any act or thing so done by them in good faith. 

The powers conferred by this section on two or more trustees 
acting together may be exercised by a sole acting trustee when by the 
instrument of trust (if any) a sole trustee is authorized to execute the 
trusts and powers thereof. 

This section applies only if and as far as a contrary intention is 
not expressed in the instrument of trust (if any), and shall have effect 
subject to the terms of that instrument and to the provisions therein 
contained. 

This section applies only to trusts created after this Act comes into 
force. 

44. When an 'authority to deal with the trust-property is given to 
Powor to •rvwml trastsM ^several trustees, and one of them disclaims or 
of whom oDo diiolaimB or dies, the authority may be exercised by the 
continuing trustees, unless from the terms of 
the instrument of trust it is apparent that the authority is to be exer- 
cised by a number in excess of the number of the remaining trustees. 

46. Where a decree has been made in a suit for the execution of 
SsspooBion of trasteo*s a trust, the trustee must not exercise any of 
poworo bjr dooroo. his powers, except in conformity with such 

decree, or with the sanciioo of the ^urt by which the decree has been 
made, or, where an appeal against the decree is pending, of the AppeU 
lata Court . 


CHAPTER V. 

Of Tsm DisuBnLiTixs of TacrsTsis. 

43. A trustee who has ac«»pted the trust oaunot afterwards re- 
Trwrta. eaaaot iwneiuw. uounoe it, except (a) wi^ the permission ct 
afiw a prindpal Civil CouH of Original jurisdiction, 

or (6), if the beneficiary » competent to contract, smh hia cipiaeat, or 
(o) oy virtue oi a speciid power in the iostrumet of truat 
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47. A .tmstee.caaaot delegKlie.lm office or any of fab doliee eithef 
m j ^ » co-toi8tee or to a stranger, unless (a) the 

oaniio eegato. instrument of trust so provides, or (6) Mie 
delegation is in the regular coarse of business, or (c) the delegation is 
teceasaiy, or (d) the beneficiary, being competent to contract, consentfa 
io the delegation. 


Explanation , — The appointment of an attorney or proxy to do an 
ct merely niinisterial, and involving no tnde pendent discretion, is iidt 
delegation within the meaning of this section. 


Illustrations. 

(a.) A beqiieathfl certain property to B and C on certain trusts to be executed 
>y them or the survivor of them or the assigns of bucIi survivor. B dies. (J may 
lequeBth the trust* pniperty to D and E upon the trusts of A*8 will. 

{b.) A is a inistee of certain projiei-ty with poihrer to sell the same. A may 
employ an anctionocr to effect the sale. 

(k) A bequeaths to B fifty houses let at monthly rents in trust to collect the 
'ents and pay them to 0. B may employ a proper person to collect these rents. 

48. When there are more trustees than one, all must join in the 
Ck»-tru8te68 cannot act execution of the trust, except where the instrii- 

Bingly. ineiit of trust otherwise provides. 

49. Where a discretionary power conferred on a trustee is not 
Control of* discretionary exercised reasonably and in good faith, such 

power. power may be controlled by a principal Civil 

Court of original jurisdiction. 

50. In the absence of express directions to the contrary contained 
Trustee may not charge in the iiistruiiieut of trust or of a contract to 

for services. the contrary entered into with the beneficiary 

or the Court at the time of accepting the trust, a trustee has no right 
to remuneration for his trouble, skill, aud loss of time in executing the 
trust. 

Nothing iu this section applies to any Official Trustee, Administra- 
tor-Oeueial, Public Curator, or person holding a certificate of admims- 
tration. 

61. A trustee may not use or deal with the trust- property for his 
Trustee may not use trust- own profit or for any Other purpose unconnected 
property for his own profit. with the trust. 

52. No trustee whose duty it is to sell trust-property, and no agent 
Trustee for sale or his employed by such trustee for the purpose of 

agent may not buy. the sale, may, directly or indirectly, buy the 

same or any interest therein, on his own account or as agent for' a 
third person. 

53. Nil trustee, and no person who has recently ceased to be a 
Trustee may not buy be. trustee, may, without the permission of a prin- 

aeficiatys intereat without cipai Civil Court of original jurisdiction, buy 
permiasiou. qj. become mortgagee or lessee of the trus^ 

property or any part thereof ; and such permission shall not be given 
unless the proposed purchase, mortgage, or lease is manifestly for the 
advantage of the beneficiary* 

M. 71 
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And no trustee whose duty it w'to^ny or to obt&ih 'a'rribn|l^ dr 
lease of particular property for the beneficiary 
Tmiitoe ii>r piiroha«e. jj^jy qj any jpart thereof, or obtain a 

mort^a^e or lease of it, or any .part thereof, for himself* 

54. A trustee or co-trustee whose duty it is to invest trust-money 
Oo^tn.rt«. msy «ot lend ou moitgage or personal security must n..t iti- 
toooeot tbemiteivei. Vest it Oil a mortgage by, or ou the perdoual 

security of, himself or one of his co-trustees. 


CHAPTER VI. 

Of the Riohts and Liabilities of the Beneficiary. 

56. The beneficiary has, subject to the provisions of the instrument 
RJght« toranU and pro- of trust, a right to the rents and profits of the 
fiti. trust-property. 

56, The beneficiary is entitled to have the intention of the author 
Rtghtii toapeolfio exeou- of the trust specifically executed to the extent 
tion. of the beneficiary's interest; 

and, where there is only one beneficiary and he is competent to 
Right to transfer of pos- contract, or where there are several beneficiaries 
^aossion. and they are competent to contract and all of 

one mind, he or they may require the trustee to transfer the trust-pro- 
^lerty to him or them, or to such person as he or they may direct. 

When property has been transferred or bequeathed for the benefit 
of a matried wofiiun, so that she shall not have power to deprive herself 
of her beneficial interest, norhing in the second clause of this section 
applies to such property during her marriage. 

niuttraiions. 

(a.)^ Certain Government aeoiiritiea are given to truetees upon tniRt to accuma- 
late the interett until A uitaine tho age of 24, and then to transfer the gross amount 
to him. A, on attaining majority, may, as the person exelusively interested in the 
trnst*prop«rty, require th<» truHlees to transfer it immediately to him. 

(o.) A iM^queuths Us. 10,000 to trustees upon trust to purchase an annuity for B, 
who has attained bis majority, and is otherwise competent to contract. B mav claim 
the Rs. 10,000. 

(c.) A transfers certain property to B, and directs him to sell or invest it for the 
benefit of C, who is competent to contract* C may elect to take the property in its 
original character. 

67, The beneficiary has a right, as against the trustee and all per- 
Eight to inspect and take ^*»s clatmiitg under him with notice of the 

copies of mstromeni of trust, to inspect and take copies <»f the instru- 
trust, aodmints, Ac. meul of trust, the documents of title relating 

^lely to the trust-property, tho accounts of the tnist -property, and the 
vqueners (if any) by which they are supported, and the cases submitted 
’4kid opibioiis taken by the trustee for his guidance in the discharge of 
Wsduty, 

68. The beneficiary, jf competent to contract, may transfer his intCr- 
^ ^ Elghi totnmsihr boii«a. cst, but subject to the law for the time being 

oisi ibtiijlr^* In force as to the circumstances and extent in 

and to wbidi he may dispose of such interest : 
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F&a.vidia4 wbe.a proper4.jr U trausCerred or bequeatll^ fof the 
of a married woman, so that she slrall not haVe power to deprive 
3 erself of her beueticial interest, nothing tii this section shall antiioriaa 
,Aer ip transfer such interest during her marriage, 

5ft. Where no trustees are appointed, or all the trustees die, disclaiptt 
Bight lo sna for exeoa- or are dischargeil, or where, for any othhr reasoti^ 
iion of tnwt execution of a trust by the trustee is or 

jecomes impracticable, the benehciary may institute a suit for the 
execution of the trust, and the trust shall, so far as may bp possible, be 
3xecuted by the Court until the appointmeut of a trustee or new 
trustee. 


60. The beneficiary has a right (subject to the provisions of the 
Eight to proper tnifltees. iustruineut of trust) that the trust- pri>peity 
shall be properly protected and held and ad- 
ministered by proper persons and by a proper number of such persons. 

Explanation I , — The following are not proper persons within the 
meaning of this section : — 

A person domiciled abroad; an alien enemy: a person having an 
interest inconsistent with that of the beneficiary : a person in insolvent 
eiroumstauces; and, unless the personal law of the beneficiary allows 
otherwise, a married woman and a minor. 

Explanation II , — When the administration of the trust involves 
the receipt and custody of money, the number of trustees should be 
two at Ipast 

IllmtraJtioni, 


(a.) A, one of eevera) beneficiaries, proves that B, f;b]9 jt^ripfiee, Improperly 
dispoaed of part of the truat- property, or that the property i» in danger from U’s 
being in insolvent oircu instances, or that he is incapacitated from acting as trustee. 
A may obtain a receiver of the trust- property. 

(6.) A beaueaths certaiu jewels to B in trust for O. B dies during A*b life- 
time; then A cliee. 0 is eutitl^ to have the property conveyed to a trustee for him. 

(c.) A conveys ^rjtino propei-ty to four trustees in trust for B. Three pf the 
truetM die. B may institute a suit to have three new trustees appointed in tlie 
place of the deceased trustees. 

<d.) A eonveys certain property to three trustees jn trust for B. All the 
trustees disoiatm. B may institute a suit to have three tnmtees appointed in pla$e 
of the trustees so disclaiming. 

(«.) A, a trustee for H. refuses to act, or goes to reside permanently out of 
^itish f pdif , ojr decl^re.^ an insolvent, or compounds with his credi^tors, or ^uiters 
ta 'oo>trustee to commit ii breach of ti'ust. B may institute f suit to have A retnov^ 
|Uid u new trustee appointed iu his room. 

61. The beneficiary has a right that his trustee shall be compelled 
Eight to oompel to any to perform any particular ac^ of his duty as 
not of duty. such, and restraiued from committing any con- 

templated or probable breach of trust. 

IUustration$. 

(a.) A canti^petp wath B to pay him monthly Rs. IQO far toe benefit of 0. B 
writee and signs a letter declaring that he will hold in trust for C the money wo to 
be paid. A fails to pay the money in accordance with his contract. C may eomftel 
B on a proper indemnity to allow C to she on the contract in B’s name. 

(A) A ja trustee of certain land, with a power to sell the same and nay the 
ofoeseds to B and 0 equally. A is about to make an improvident sale of the land. 
B may sne on behalf ot himself and C lor an injunction to rmtrmu A froi^ 
the sale. 
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I 92. Where a trwtee hae wrongfiilly bott^t tiiii9 * f a j3> p« y <iy* , tW 
Wnwgftii pwoiiMe hr beaeficiary has a right to ha¥e the pre^peir^ 
tnwteo. declared subject to the trust or it^ranslerrea 

bjr the trustee, if it remains in his hands unsold, dr, if it has beexi 
bought frpm liim by any person with notice of the trust, by Such per- 
son. But in such case the beneficiary must repay the purchase-money 
paid by the trustee, with interest, and such other expenses (if any) as 
tie has prctperly incurred in the preservation of the property ; and the 
trustee or purchaser must (a) account for the nett profits of the pro^ 
|>«rty, (b) be charged with an occupation -rent, if he has been in actual 
possession of the property, and (o) allow the beneficiary to deduct a 
proportionate part of the purchase-money if the property has been 
deteriorated by the acts or omissions of the trustee or purchaser. 

Nothing in this section — 

(а) impairs the rights of lessees and others who, before the institu- 
tion of a suit to have the property declared subject to the trust or 
retransferred, have contracted in good faith with the trustee or pur- 
chaser ; or 

(б) entitles the beneficiary to have the property declared subject 
to the trust or retransferred where he, being competent to contract, has 
himself, without coerciou or undue influence having been brought to 
bear on him. ratified the swUe to the trustee with full knowledge of the 
facts of the case and of his rights as against the trustee, 

63. Whore trust-property comes into the hands of a third person 
FoUowittg truBt-property inconsistently with the trust, the beneficiary 
wraun.*,**® “.“y him to admit formally, or may in- 

stitute a suit for a declaratioD, tnat the pro- 
perty is comprised in the trust. 

Where the trustee has disposed of trust-property, and the money or 
into that into which it Other propel ty which he has received therefor 
hT *r“ . cao he traced in his hands, or the hands of his 

rifhi. or legatee, the beneficiary has, in respect thereof 

“• 

(tto) A, a truiitdo for B, of Rb. 10,000, wt*onirFiillv inToslv tiba Ra lorwvi ?« ♦fwa 
puroliaBe of eertaio hind. B is entitled to the land: ^ ^ 

(^.) A, a trustee, wrongfully purchaBes laud in hie own name nai^W wUI. Isf. 
own money, partly with money eubjeet to a trust for R R » ^ ^ ^ 

•n tU. U fol t J««ount ol tL 


Saving of HghU of oertaiu 
iranafereea. 


, Nothing in section sixty- three entitles 
the beiiehoiary to any right in respect of pro- 
. , . . , P«rty in the bauds of— 

^ a.* ^ y**^®*^®**^® ^*0 good faith for consideration without hAvinw 

notice of the trust, either wiien the purchase-money was paid or whef 
the oonveyanoe was executed, or— ^ ^ 

* ^'’*“**®*®® consideration from such a transferee 
Aju^mant-creditor of the trustee attachinsr and nureh^aw 

,Ab?X'Lt.1^rfSr 
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; in 8<»<ition mt^^three ta .mnfiey^ cnTm^ l^oted» 

•fid negotiable iiiMtramentg m the hands of a bond fuJU bMder to arinm 
Itey have passed in eircalatiaii. or shall be deemed to affeot the Indiati 
^Diitraot Act, 1872, secUim 108, or the liability of a person to whom a 
iebt or charge is transferred. 

65. Where a trustee wcougfullj sells or otherwise transfers trust* 
AeqaiBition by trustee of property, and afterwards himself becomes the 

trust-property wrongfolly owner of the property, the property again be* 
souTorted. coines subject to the trust, notwithstanding any 

want of notice on the part of intervening transferees in good faith for 
3ousideratioti. 

66. Where the trustee wrongfully mingles the trust-property with 
Right in case of blended his bwu, the beuehciary is entitled to a charge 

property. On the whole fund for the amount due to him. 

67. If a partner, being a trustee, wrongfully employs trust-pro* 

Wrongful omp!«vment by b«8»''e«8 or ou the acc.niit of t^o 

partner trostee of trast- partnership, no Other partner is liable therefor 
property for partnership in his personal capacity to the beneficiaries, 
purposes. unless he had notice of the breach of trust. 

The partners having such notice are jointly and severally liable for 
the breach of trust. 


UlustrationB. 

(a,") A and B are partners. A dies, having bequeathed all his property to B in 
trust for Z, and appoiitted B his sole executor. B, instead of winding-up the affair, 
of the |»artnership, retains all the assets in the business. ^ Z may compel him, as 
partner, to account for so much of the profits as are derived from A *8 share of thi 
capital. B is also answemble to Z for the improper emplo^'tneiit of A's assets. 

(6.) A, a trader, bequeaths his property to B in trust for 0, appoints B his sola 
executor, and dies. B entei*s into partnership with X and Y in the same trade, aiic 
employs A’s assets in the. partnership- business. B gives an indemnity to X and Y 
against the claims of O. Here X and Y are jointly liable with B to C as baviug 
knowingly become parties to the breach of trust committed by B. 

88- Where one of seveml benefeiariee- 

<a) joins in committing breach of trust, or 

(b) knowingly obtains any advantage therefrom, without the con- 
fient of the other beneficiaries, or 

(c) becomes aware of a breach of trust committed or intended t< 
be committed, and either actually conceals it, or does not, within 
reasonable time, take proper steps to protect the interests of the othe 
beneficiaries, or 

(d) has deceived the trustee, and thereby induced him to commi 
a breach of trust, 

the other beneficiaries are entitled to have all his beneficial iriteres 
impounded as against him and all who claim under him (otherwise 
than as transferees for consideration without notice of the breach) unti 
the loss caused by the breach has been compensated. 

When profierty has been transferred or bequeathed for the beuefi 
of a married woman, so that she shall not have power to deprive hersel 
of her beneficial interest, nothing in this section applies to such pro|iert^ 
during her marriage. . 
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f9. Ervrj pefson ta wlxmi » benefieiaiy tnui«fen fab inierent faiw 
BIffhta MX) K»bn<tira of the i^tits, Md is subject to the. Uabiitties, o| 
hsaefloauT'a (ranafimw. the MueficbtjT iu respect «f soefa iuterest ah 
the date id the transfer. 


CHAPTER VII. 


Or Vacatihu the Office or Tmoetbe, 


OIIm Itow vMatod. 


70. The office of a trustee is Tncated by hb 
death or by his discharge from his office. 

, 71. A trustee may be discharged from fau 

Sladuirge of tnutea 

(а) by the extinction of the trust; 

(б) by the completion of bis duties under the trust ; 

(c) by such means as may be prescribed by the instrument of 
trust ; 


(d) by appointment under this Act of a new trustee in his place ; 

(e) by consent of liimself and the beneficiary, or, where there are 
more beneficiaries than one, all the beneficiaries being competent to 
ooutract, or 

if) Court to which a petitiou for his discharge is presented 

under this Act 


72. Notwithstanding the provisions of section eleven, every trustee 
Position to be disoburged niay ap|)ly by petition to a principal Civil Court 

ftom trust of original jurisdiction to be discharged from 

bis ofiBoe; and if the Ctuirt finds that titere is sufficient reason for such 
dtschaige, it may dischatge him accordingly, and direct his costs to be 
paid out of the trust- property. But where there is no such reason, 
the Ctmrt shall not discharge him, unless a proper person can be found 
to take his place. 

73. Whenever any person appointed a trustee disclaims, or any 
AppoiQttrMntof new tru«. trustee, either Original or substituted, dies, or 

tees oil death, Aa is, for a coutiuuous period of six montlis, ab^nt 

from British India, or leaves British India for the purp»8e of residing 
abroa<l, or is declared an insolvent, or desires to be disclrarged from 
tiie trust, or refitaeeor becstmes, iu tlve opinion of a priucipai Civil Court 
of original jurMictiron^ uuliior personally incapable to act in the tniet, 
or accepts an iaouMisUiitt trust* a new trustee may be appointed in his 
place by — 

( 41 ) the person nominated for that purpose by the instrument of 
trust (if any), or 

(6) if there be no such person, or no such person able and willing 
to act, the author of the tnut if ho be alive and competent to cootrac{t 
or the surviving or coniinuieg trustees or trustee for tlie time being* or 
legal representative of the last surviving and continuing trustee* or 
^with the oonsent of the Court) the retiring trustees, if they aU retire 
rimultcmeonsly, or (wt<h the like oonsent) the last retiring trustee. 

Every such ai^Hiiutmeui sbaU be by writing the hgpd 0 

the person making iU 
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0»n Eti apfiointfnebt of a oewtrosioo the nomber of tmeteee may 
be iiicrea»ed. 

Tlie Official Trustee may, with hie consent, and by the order fof the 
Court, be appointed tinder thia^section, hi any case in which only one 
trustee is to be appointed and such trustee is to be the sole trustee. 

The provisions of this section relative to a trustee who is dead iti« 
dude the case of a person nominated trustee in a will but dying bef<ire 
the testator, and those relative to a continuing trustee iiiohide a refus- 
ing or retiring trustee if willing to act in the execution of the powder. 


74. Whenever any such vacancy or disqualificatiou ocoorB,'and itds 
Appointment b. Court. impracticable to appoint a new tnisteia 

under sectioo seventy -three, the beneficiary 
may, without instituting a suit, apply by petition to a princif>al Civil 
Court of original jurisdiction for the appointment of a trustee or a new 
trustee, and the Court may appoint a trustee or a new trustee accord- 
ingly. 

In appointing new trustees, the Court shall have regard (a) to the 
Btile f<»r seleotins new wishes of the author of the trust as expt esseil 
tmeteee. in or to be inferred from the instrutnept of 


trust ; (b) to the wishes of the person (if any) empowered to appoint 
new trustees; {c) to the question whether tiie appointment will pn»m*»te 
or impede the execution of the trust, and (d) where there are more 
beneficiaries than one, to the interests of all such beneficiaries. 


75. Whenever any new trustee is appointed under secticm seventy- 

Vesting of tnist.propefty three or section seventy-four, all the trust-pro- 
in now trnstoes. perty for the time being vested in the survivin^g 

or continuing trustees or trustee, or in the legal representative of any 
trustee, shall become vested in such new trustee, either solely or jointly 
with the surviving or contiuiiing trustees or trustee as the case may 
require. 

Every new trustee so appointed, and every trustee appointed by. a 
Fowora of new trasteea. Court either before or after the passing of this 
Act, shall have the same powers, authorities, 
and discretions, and shall in all respects act, as if be bad been originally 
nominated a trustee by the author of the trust. 

76. On the death or discharge of one of several co- trustees, the 

Sarviml of troat. trust survives, and the trust-property passes to 

the others, unless the insti ument of trust ex- 
pressly declares otherwise. 


CHAPTER Vin, 

Of thk Extinction of TRCsra 
Trnst liew esthtgnialied. 77. A trust is extinguished — 

(d) when its purpose is completely fulfilled ; or 
(6) when its purpose becomes unlawful ; or 

(c) when the fulfilment of its purpose becomes imposHible^by de- 
atroction of the tntst-pm|ierty or otherwise ; or 

fd) wheu the tmat, being revocable, is expressly revdced. 
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78. A trust crested bjr will faay be 
M&w 0 fHitUm of tmtL yoked at the pleawire of the testator. 

A trust otlieiwise created can be revoked only— 

(а) where all the berteficiaries are competeut to contract — by their 
consent ; 

(б) where the trust has been declared by a iion-testamentary in- 
strument or by word of mouth — in exercise of a power of revocation 
expressly reserved to the author of the trust ; or 

(e) where the trust is for the payment of the debts of the authc^ 
the trust, and has not been communicated to the creditors — bX ibe 
pleasure of the author of the trust. 

llluBtration, 

K oosveyt property to B in trufit to nell the aame, and pay, oat of the proceeds, 
the claims of A*s creditors. A reserves no power of revocation. If no communica- 
tion has been made to the creditors, A may revoke the trust. But if the creditors 
are parties to the arrangement, the trust cannot be revoked without their consent. 

Kevooatiofi not to dofoat 79. No tiust Can he revoked by the author 

what trusteoB have duty of the trust so as to defeat or prejudice what 
tlie trustees may have duly done in execution 
of the trust. 

CHAPTER IX. 

Of certain Obligations in the Nature of Trusts. 

Whero oWigatioii in na- 80. An obligation in the nature of a trust 
tore of trust is created. ]» created in the following cases. 

81. Where the owner of property transfers or bequeaths it, and it 
Whore it does not appear cannot be inferred, consistently with tl|e attend- 
ihat transferor iiiUnided to atit circumstances, that be intended to dispose 
beneficial in- beueHcial interest therein, the transferee 

or legatee must hold such property fur the 
benefit of the owner or bis legal representative. 

IUu$trati<m9, 

(a.) A conveys land to B without consideration, and deoHircs no trust of any 
part, it cannot, Oiinsistenlly with the circumstances under which the traDsfer is 
made* be inferred that A intended to transfer the beneficial interest in the land. B 
liolds the land for the benefit of A. 

(fi.) A oouvei'^s to B two fields, Y and Z, and declares a trust of T, but says 
nothing about Z, It cannot, consistently with the ciicumstanoes under which the 
transfer is made, be inferred that A intended to transfer the benefioiat interest in 
Z. B holds Z for the benefit of A. 

A tratiHlers certain stock ladotiging to him into the joint names of himself 
and B. It cannoL consistently with the circu instances under which the transfer is 
made, be inferred that A intended to transfer the beneficial interest in the stock 
during his life. A and B litdd the stiH^k for the benefit of A during his life. 

A makes a gift of certain land to his wife B. Nhe takes tdie beaefieial 
inter^ in the land tree fiym any trust in favour of A, for it may be Infnmd from 
the oircuiastanoes that the gift was for B^a benefit, 

8S. Wbero propt^rty ia tranaferreil to one person for a oonsidemtion 
Transfer to one for eon- pRul <»r proviilt^l by another person, Hinl it 
sidetniion paid by aaothor. peais Uiat such other persou did not iuteiid to 







1 % at p^rovide such consideration for ike beii66tr of tire tiansferee, the 
transferee oaostliold the property for the benefit of the person pejieg 
or providing the consideration. 

Nothing in this section shall be deemed to effect the Code of Civil 
Procedure, section S17, or Act No. Xi. of 185D (to improve the late re* 
laMng to acUea of land for am^ears of reventbe in the Lower Provinoee 
under the Bengal PreHidenog), section 36. 

S3. Where a trust is incapable of being executed, or where the 
Trust inospsaie of sse- trust is completely executed without exbausb- 
eation or ozoeatsd without ing the trust-property, the trustee, in the ab^ 
esXiansting trost^prcn^y. gence of a direction to the contrary, must hold 
the trust-property, or so much thereof as is unexhausted, for the benefit 
of the author of the trust or his legal representative. 

IlluttraHant. 


(a.) A conveys oertain land to B-— 

** upon trust,^* and no trust is declared ; or 

** apoa trast to be thereafter declared,*^ and no snch declaration is ever made ; or 
apoa trasts that are too vague to be executed ; or 
upon trasts that become incapable of taking effect ; or 
in trust for G,** and C renounces lii«. interest under the trust. 

In each of these cases B holds the land for the benefit of A. 

(6.) A transfers He. 10,000 in the four per cents, to B, in trust to pay the 
interest annually accruing due to O for her life. A dies. Then 0 dies. B holds 
the fund for the beoeSt of As legal representative. 

(C.) A conveye land to B upon trust to sell it, and apply one moiety of tbe 
proceeds for oertaiu charitable purposes, and the other for the maintenance of the 
worship of an idol. B sells the land, but the charitable purposes wholly fail, and 
the mainteiianoe of the worship does not exhaust the second moiety of the proceeds;. 
B holds the first uaoiety and the part unapplied of the second moiety for the benefit 
of A or his legal representati ve. 

(cf .) A beqaeatns^ Rs. 10,000 to B, to he laid out in buying land to be conveyed 
for purposes which either wholly or partially fail to take effect. B holds for the 
benefit of A*8 legal representative tbe undisposed of interest in the money or land 
if purchased. 


84 . Where the owner of property transfers it to another for an 
Traasfor for illegal pur- illegal purpose, and such purpose is not carried 
poee. into execution, or the transferor is not as guilty 

as the transferee, or the effect of permitting the transferee to retain the 
property might to defeat the provisions of any law, tbe transferee 
must hold the property for the benefit of the transferor. 

^ 88. Where a testator bequeaths certain property upon trust, and 

Bwiiicst for illegal pur- the purpose of the trust appears on tbe face 
^ of the will to be unlawful, or during the testa- 

tor's lifetime the legatee agrees with him to apply the property for an 
unlawful purpose, the legatee must hold the property for tbe benefit of 
tisie testator's legal representative. 

Where property is bequeathed, and tbe revocation of the bequest 
pMst of^whlcii iwro. is prevented by coercion, the legatee must hold 
kisptevttnfeidby eosr- the property for the benefit of the testatoc^a 
lagel rej^sentative. 

86. Where property is transferred in pursuance of a contract which 
Tranafor parmiMit to la- hi liable to rescission or induced by fraud or 
smOuiiih oontawtt. mistake, tbe transferee must, on reoeiiring 
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vdtlM U> tlMi Seek, bold ths property for tbe benefil eX ^ ttMHrfimM* 
jat^ect to repftyioeot by the iattier of the eooeidentjoQ eetop}^ fwid'. 

87 . Where a debtor becomes the execator or other Wei xejweeetio 
jithtor credit. tatiVe of his creditor, he most bdo die msbt Igv 

refneceutatim the benefit of the persons interested therein. 

38 . Where a trustee, executor, partner, agent, director of n epm- 
Adrmtage gained >7 pony, legal adviser, or other pei^n boand in a 
tdneta^. fiduciary character to protect the interests of 

another person, by availing himself of his character, (^08 for hiii| 8 elf 
any pecuniary advantage, or where any person so bouiM sorters into any 
dealings under circumstances in which his own interests are, or'fnay be, 
Xdvene to those of such other person, and thereby mins for bimself d 
pecuniary advantage, he must hold for the benefit ot such other person 
the advantage so gained. 

Uluttraiiong, 

(a.) A, an axetmior, bays at an nnderralne from B, a legataa, liia claim under 
the will. B is ignorant of the ralne of the beqneet. A mnet bold far tba benefit 
of B the difference between the price and ralne. ^ 

(fi.) A, a trnatee, nsea the tmat-property for the portae of hi* own bilaineae* 
A holda for the benefit of hia beneficiary the profits arising from snob user. 

( 0 .) A« a trustee, retires from bis trust in consideration of bis snoejwaor paying 
him a sum of money. A holds such money for the benefit of bis beneficiary. 

(f2.) A* a partner, buys land m his own name with funds belonging to fibo part* 
nersbtp. A holds such land for the benefit of the partnership. 

S r.) A, a partner, emplojf^ed on liehalf of hhnself and bis co-paiinerii in n^potialw 
e terms of a lease, clandestinely sUpnlates with the lessor for payment to bbea* 
oeff of a l&kh of rnpees. K holds the Idkh lor the benefit of the partnership. 

(jf.) A and B are partners. A dies. B, instead of winding np the afhbiif of tbo 
jiartnership, retains all the assets in the business. B must account to A’* ropro- 
•entative for the profits arising from A*8 share of the capital. 

(y.) A, an agent employed to obtain a lease for B, obtains the lease loir lihnaelll. 
A boids the lease fur the benefit of B. 

(it.) A, a guardian, buys up for himself iocambrances on hia ward B'a oatplo at 
an undervalue. A holds for the benefit of B the inoumbranoea ao Wnght, airaim 
Only charge him with what he has actually paid. 

89. Wliere, by the exercise of undue influence^ any advantage ia 
Advantage gained by ex- gained in derogation of the iatereata ^an** 
oroiae of undue iufiaenoo. other, the person gaining such advantaga with* 
tmt consideration, or with notice that eoci) influeoce has been 
'mtist hold the ailvantage for the benefit of the person Whose intateats 
'^faave been so prejudiced. 

90. Where a tenant for life, co-owner, mortgagee, or other q«id|fie4 
Advantage gatnad by qna. owner of any properly, by avaiUag hiacia^f of 
Itfiadowtmr. his position as such, gains ait aavma^ige in 

deit^mtioo of the rights of toe other persons interested in Uie pimperty, 
or Where any such owner, as renresentinff all penu;^^ iiilereatea IB «»« 
propertyi gains any advantage, ne must nold, for the benefit ca all pev** 
aons so interested, the advantage wo gained, but subject to iwjpiiiyiiieiit 
by sndh petnona id their due share of the expenses properly mrarred, 
and to aik indemnity \fy the same persons against lisbmtiite 
eenttaeied, in gaining such advantage. 
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muMirathm* 

f<irUf^ of leasebold property# i^etkewt ibo kiise In ^ pWft 
JMIO «ii for Idt tnm hmB&i^ A hdidb th# renewed leiuie lor the b^efit of oil tooie 
|l4oiioe|>d y the oMI liBioet 

(A) A lliboff* to m Hindd family. A» one of its membersi nays im r^n# 
to£bwiaili«nt^ imd tbeieby procures his name to be entered as the inamddr pt ibo 
wlagA A Itfilda Hie Tillage for the benefit of himself and the other members. 

(c.) A mortga^ land to B, who entei's into possession. B allows the Oorem* 
teenl iWrenae to fall into arrear with a view to the land being pat up for sale and 
Jlis becoming himself the pnrohaser of it. The land is accordingly sold to B. Bob- 
to tjie repayment of the amount dne on the mortgage and of his expensas pto* 
petly inciimd as mortgagee, B holds the land for the benefit of A. 

91. Where a person acquires property with notice that another 
Property acquired with person has entered into an existing contract 

noUoe of existing oontraot. affecting that property, of which specific per- 
formance could be enforced, the former must bold the property for the 
benefit of the latter to the extent necessary to give effect to the contract. 

92. Where a person contracts to buy property to be held on trust 
PnroluMe by person con- Certain beneficfaries, and buys the property 

trscting to |>ay propoHy SO accordingly, he must hold the property for their 
be held on trnst. benefit to the extent necessary to give effect to 

the contract. 

93. Where creditors compound the debts due to them, and one of 

Advantage seeretiy gain- creditors, by a secret arrangement with 

ad by one of several com. the debtor, gains an undue advantage over hii. 
ponndittg creditors. co>creditors, ne must hold for the benefit of 

atich creditors the advantage so gained. 

94. In .any case not coming within the scope of any of the preced- 
Constmotive trusts in sections, where there is no trust, but the 

eases not oxpressly pro- person having possession of property has not 
Tided for. the whole beneficial interest toerein, he must 

hold the property for the benefit of the persons having such interest, or 
the residue thereof (as the case may be), to the extent necessary ^ 
satisfy their just demands. 

IllMtraiions, 

(a.) A, as soeecntot, distributes tbe assets of his testator B to the legatees with- 
ost bawii:^ paid the whole of B*s debts. The legatees hold for the benefit of B*s 
cmditori,to the extent neoesmir to satisfy their just demands, the assets so dis- 
tributed. ^ 

Ab^ mktabe assumes the obaraeter of a trustee for B, and under colour of 
the irast receives oertain money. B may compel him to account for such moneys. 

fo.) A makes a gift of a Idkh of rupees to B, reserving to himself, with B’s 
assent, power to revoke at pleasure tbe gift as to Es. 10,000. The gift is void ai to 
Be. 10,000, and B holds that sum for the ^nefit of A. 

95. The person holding property in accordance with any of the 
Obligoi^s dntios, liabUi- preceding sections of this chapter must, so fitr 

ties, and disabiiitiea. as may be, pel form the same duties, and is sub- 

ject, so far as maybe, to tlie same liabilities and disabilities, os if he 
were a trustee of the property for the person for whose benefit "he 
bolds it : 
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Prorided that (a) where he rigbtfallj^ cultivates the propel^, ior 
emphjB it io trade or basineM, he is entitled to reaaoaaUe «^iniuera- 
tiou for bie trouble, skill, and loss of time in such odtiva^tea os erapkf* 
naent; aod (i) where he holds the property b^ virtue <^a«ontraet wtni 
the person for whose benefit he holds it, or with any one through whom 
such person claims, he may, without the permission of the Omirt. bug 
or become lessee or mortgagee of the property or any part tliereo£ 

96. Nothing contained in this chapter shall impair the rights of 
Saving of rights of bond transferees in good faith for consideration, or 
Me piw&asert. Create an obligation in evasion of uiy law fmr 

the time being in force. 


THE SCHEDULE. 
Statut*. 


Year and chapter. 

1 Short title. 

Extent of repeal. 

»>Osr.U.,e. 3 ... 

The Statute of Fraads. 

I 

Seotione 7g 8, 9, 10, and 11. 


Acts of thb Qotebnos-Gbmbbai. ih Covkcii.. 


Knmber and year. 

Short title. 

Extent of repeal. 

XXVIII. of 1806... 

The Trustees* and Mort- 
Powers Act, 

1866. 

• 

Seotione 2,3.4,5,32.38,34,38,80, 
and 37. 

In seotione 38 and 43 the word 
*' trustee*' wherever it oeonre ; and 
in section 43 the words ** manage* 
ment or" and ^ the tmst^propertj 
or.” 

I. of isn... 

The Speoifio Belief Act. 
1877. 

In eection IS the first Ulnstmtiona 
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THE TRANSFER OF PROPERTY ACT. 

NO. IV. OF 1882. 

% 

Bsosiysb thb Q.-G/s Asbbnt on the 17th February, 1882. 

in Act to amend (he lem relating to the Transfer of Property by act 

of Parties* 

Whebbas it is expedient to define and amend certain parts of the 
FroamTilo relating to the transfer of property by act 

of parties ; It is hereby enacted as follows ; — 


C3HAPTEB I. 
Prelikinart. 


1, This Act may be called " The Transfer 

Short tiUa. Property Act, 1882 

It shall come into force on the first day of 

Oommenoemeiit. 1332 ; 

It extends in the first instance to the whole of British India except 
the territories respectively administered by the 
Extent. Governor of Bombay in Council, the Lieutenant-* 

3oyernor of Panjdb, and the Chief Commissioner of British Burma. 

But an^ of the said Local Governments may, from time to time, 
>7 notification in the local official Gazette, extend this Act to the whole 
>r any specified part of the territories under its administration. 

And any Local Government may, with the previous sanction of the 
3oyernor-Geoeral in Council, from time to time, by notification in the 
ocal official Gazette, exempt, either retrospectively or prospectively, 
;hroughout the whole or any part of the territories administered by 
uch Local Government, the members of any race, sect, tribe, or class 
tom all or any of the following provisions, namely, sections forty-one, 
IBv-four, pars^aphs two and ^ree, fifty-nine, sixty-nine, one hundred 
and seven, and one hundred and twenty-three. 

S. In the territories to which this Act extends for the time being, 
the enactments specified in the schedule hereto 
Bopeal Acta. annexed shall be repealed to the extent there- 

n mentioned But nothing herein contained shall be deemed to affect—- 

(a) the provisions of any enactment not 
herety expr^y repealed : 


(&) fay terms or incidents of any contract or constitution of pro-» 
;ierty which are consistent with the provisions of this Act, and are 
allowed by the law for the time being in force : 

(c) any right or liability arising out of a legal relation constituted 
before this Act comes into force, or alty relief in respect of any such 
jgiit mr liability : or. 
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(d) save m provided by section iifty>8even and’tibapter ftmr of tbis 
Act, any transfer oy operation of law, or by, or in execution ji decree 
jr order of a Court af competent inrisdu^ion : and neUnn^ is tbe second 
jhapter of tbis Act shall be deemed to affect any rale cd Hiadd, 
duuaunmadan, or Buddhist law. 




8. la this Act, unlsss there is ssisisf^biag 
repugnant in the subject or contexty--*^ 

** imtnoveab!e property” does not include 
••immaveablo property t” standing timber, growing crops, or grass : 

‘'instrument” means a noo^testacqieiitary 

« initrnineDt iustruilient : 

''registered** means registered in British India under the law for 
tlie time being in force regulating the registrar 
••reg^iterodi** tion of documents: 

**ettftohed to tbe earth ** attached to the earth” means — 

(a) rooted in the earth, as in the case of trees and shrubs ; 

(b) imbedded in the earth, as in the case of walls or buildings; or 
(e) attached to what is so imbedded for the permanent beneficial 

mjeyinent of that to which it is attached : 

a.nd a person is said to have *' notice** of a fact when he actually 
. knows that fact, or when, but for wilful absten- 

« notice. from an inquiry or search which he .ought 

to have made, or gross negligence, he would have known it, or when 
information of the fact is given to or obtained by his agent under the 
oircumstauces mentioned in the Indian Contract Act, 1872, section 229. 

finttotmentii rrfating to ^ The chapters and sections of this Act 
Miitrseta to be taken M which relate to contracts shall be taken as part 
part of Act XI. of 1 S 72 . q( the Indian Contract Act, 1872. 


CHAPTER II. 

Of Transfees of Property by act of Parties. 

(A.)~ZVa«ti«/cr of •property, wfiether moveable or immoveable. 

8. In the following seotions " transfer of property*' means an act W 
«Traiiifer of property* which ‘ a living person oooveys property, m 
defined. present or in future, to one or more other lititig 

|>eraeiMy or to himself and one or more other living persons, and " to 
transfer property” is to perform such act. 

6. Property of any kind may be transferred, except as otherwise 
^ ^ ^ provided by this Act or by any other law 4er 

Whatinaybetraiiftferred. the time being in force : 

(a) The chance of aii beir<appareut succeeding to an estate, the 
ehance of a relation obtainiog a legacy on the death of a kinsman, Or 
any other mere possibility of a like nature^ cannot be transferred. 

(9) A mere right of re-entry for breach of a oondiiton subs^oeet 
cannot be transferred to any one except the owner of the propetSy 
afteeted tlierefay. 

An easetndiit cannot be Hunsferred apart frmn the domiiM^t 
heritage. t 
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(dH An iiitefesi in property reitricted in it» enjoyment to the owner 
petaenally eatmot be transferred by him. 

(e) A mere right to eue for oompeusation for a franii or for bam 
iUegaUy caused mumot be transferred. 

(/) A public oflice cannot be transferred^ nor can the saltoy of a 
public officer, whether before or after it has beooiue payable. 

{gS Stipends allowed to military and civil pensioners of Oovern- 
nseet and political pensions cannot be transferred. 

{h) No transfer can be made (1) in so far as it is opposed to the 
nature of the interest affected thereby, or (2) for an illegal purpose, or 
(8) to a pereun legally disqualified to be transferee. 

T. Every person cotnpetent to contract and entitled to transferable 
Persons ootapetent to property, or authorized to dispose of tninsfer* 
trimifer. able property not his own, is competent to 

' transfer such pioperty either wliolly or in part, 

and either absolutely or conditionally, in the circumstances, to the 
etteut, atid in the manner, allowed and prescribed by any law for the 
time being in force. 

8. Unless a different intention is expressed or necessarily implied, 
Ope.*tion of transfer. ^ transfer of property passes forthwith to the- 
transferee ail the luteiest which the transferor 
is tbefi capable of passing in the property, and in the legal incidents 
%hetecC 

Such incidents include, where the property is land, the easements 
annexed thereto, the rents and profits tnereof accruing after the trans- 
fer, and aJl tbings attached to the earth ; 

and, where the property is machinery attached to the earth, the 
moveable parts thereof ; 

and, where the property is a boose, the easements annexed thereto, 
the rent thereof accruing after the transfer, and the locks, keys, bars, doors, 
windows, and all other things provided for permanent use therewith ; 

and, where the property is a debt or other actionable claim, the 
securitiee therefor (except where they are also for other debfe or claims 
not transferred to the transferee), but not arrears of interest accrued 
biefore the transfer ; 

and, where the property is money or other property yielding incomei 
(ha interest or income thereof accruing after the transfer takes effect 

•. A iransfer of property may be made without writing in eveiw 
case in which a writing is not expressly required 

Oral tranifar. 

IQ, Where property is transferred subject to a condition or limita- 
vastrafaiag absolntely restraining the transferee or any 
person claiming under him from parting with 
or disposing of his intm-est in (lie property, tfie 
condition or limitation is void, except in the case of a lease where the 
epnditioo is fer the benefit of the lessor or those daimiug under him : 
ffovided (hat pipperty may be transferred (o or for tbe benefit of a 
(not wing a BindA, Muhammadan, or Buddhist), so diat she 
hgve power doling her marriage to tranrier m: charge thei 
or her benefici^ interest therein. 
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11 Wb6t«,<»»t»iuCM'«fi»op«rfy,Miut«nealjMceii>iiian^ 
_ .... ...,t ta abeolotely in mvowr xt any miwo, but tib* 

terms of the ttwu^ direct that such ieteres 
shall be applied or eojoy^ 'him is a parti* 
ouiar maener, he shall be entitled to recaire and dispose (tf such iateree 
as if there were no such direction. 

Nothing in tliis section shall be deemed to affect the right tc 
restrain, for the beneficial enjoyment of one {deoe of immoveaUe 
of another piece of such property, or to emnpe. 


property, the i 

the eojoyuient thereof in a particular manner. 

12. Where property is transferred sul^'ect to a condition w limita* 
Oonditios ».ki»g ta. tion making any interest the^, loserwd or 
deierminabte on given to Or for tie benefit of any pereoiii to 
in^ivimc^ or atiemptod cease on bis becoming insolvent or endeavoocw 
aiionaaoii. lug ^ transfer or dispose of the same^ such 

oondiUon of limitation is void. 

Nothing in this section applies to a condition in a lease for the 
benefit of the lessor or those claiming under him. 

18. Where, on a transfer of property, an interest therein ia created 
Tmntfer for benofti of the l^iefit at a person not in existence at 
unboni perion. the date of the transfer, subject to a prior in- 

terest created by the same transfer, the interest created for the benefit 
of such person shall not take effect, unless it extends to the whole 
the remaining interest of the transferor in the property. 

Ulutiratum. 


A tmosfen property o! wbicb be it the owner to B in trnet for A and bit to- 
tended wife tnooettively for their iivet, and after the death of the turriror for the 
oidett ton of the intended marritge for life, and after hit death for A*t teoond ton. 
Ilie interett to created for the benefit of the eldest ton doet take effect, becante it 
dost not extend to the whole of A*t remaining interett in the property. 

14. No trausfer of property can ^erate to create an interest which 
is to take effect after the life-time of one or 
Enlet tgaintt perpetuity. persons living at the date of such transfer, 

and the minority of some person who ahau be in existence at the ex- 
piration of that period, and to whom, if he attains full age, the intereat 
created ia to belong. 

18. If, on a trausfer of property, an interest therein is created for 
Trwiilbr to oltw rmr benefit of a class of persons with regard to 
nf wmt nnder nto- Some of whom such interest fails by reason of 
tkms IS tad lA any of the rules contained in seetioas thirteen 

and fourteen, such interest fails as regards the whole clasa 

16. Where an intet^t feiis by rea^n of any of the rules contained 
ITittiktibr tottbocflhotoa in sections thirteen, fourteen, and fifteen, any 
itfeae of prior wtiitfiir. interest oreated in the same iranaacttoii, and 
intended to take effect after or ntxm feilnre of such prior inleresA ahm 
feiis* 

IT. nie leetrictioiis in ee<Aions foerleeo, fifteen, and rixteeny aball 
TriMiftr la nrapatttbsr »ot apply 10 property transfixed tar Ih^ 
awbsasAtof pefiis. of the pubite in tiie advaaoemeat of rei%ien« 
knowta^e, eommeiee, health, eafety, or any o^ier oigeot heneSniit la 
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18. Where the terms of transfer of property direct that the 
- piP«iotioii for aoomna- income arising from the property shall be accu< 

mutated, such direction shall be void, and the 
property shall be disposed of as if no accumulation had been directed. 

Exception . — Where the property is immoveable, or where accurnu^ 
latioii is directed to be made from the date of the transfer, the direction 
shall be valid in respect only of the income arising from the property 
within one year next following such date ; and at the end of the year 
such property and income shall be disposed of respectively as if the 
period during which the accumulation has been directed to be made 
had elapsed. 

19. Wliere. on a transfer of property, an interest therein is createc 

Vested interest. favour of a person without specifying the 

time when it is ta take effect, or in terms speci- 
fy^wg that it is to take effect forthwith or on the happening of an event 
which must happen, such interest is vested, unless a contrary intentior 
appears from the terms of the transfer. 

A vested interest is not defeated by the death of the transferee 
before he obtains possession. 

Explanation . — An intention that an interest shall not be vestec 
is not to be inferred merely from a provision whereby the enjoyment 
thereof is postponed, or whereby a prior interest in the same property 
is given or reserved to some other person, or whereby income arising 
from the property is directed to be accumulated until the time o 
enjoyment arrives, or from a provision that if a particular event shal 
happen the interest shall pass to another person. 

20. Where, on a traiivsfer of property, an interest therein is createc 
When unborn person fbe benefit of a person not therf living, he 

acquiree vestod iuteroat on acquires Upon his birth, unlcss a contrary in ten - 
transfer for hia benefit. tion appear from the terms of the transfer, b 
vested interest, although he may not be entitled to the enjoyment 
thereof immediately on liis birth. 

21. Where, ou a transfer of property, an interest therein is created 

Oontingent interest. favour of a person to take effect only on the 

happening of a specified uncertain event, or if 
a specified uncertain event shall not happen, such person thereby 
acquires a contingent interest in the property. Such interest becomes 
a vested interest, in the former case, on the happening of the event, in 
the latter, when the happening of the event becomes impossible. 

Exception, — Where, under a transfer of property, a person becomes 
entitled to an interest therein upon attaining a particular age, and the 
transferor also gives to him absolutely the income to arise from such 
interest before he reaches that age, or directs the income or so much 
as may be necessary to be applied for his benefit, such interest 
is n(»t contingent. 

22. Where, on a transfer of property, an interest therein is created 
. Tmnefer to moinbers of favour of such members only of a class as 

who attain a parti- shall attain a particular age, such interest does 
not vest in any member oi the class who baa 
not attaint that age. 





•AkftmeLOtTmukrti 


Aim 


^ Where, on a transfer of pfdpeify, fttr fotet^t tifeffeiil is to 
T«..fer oo»tfag.»t 0» «ccrue to a person if a ep^fied iHieer. 

tmppemvg of Specified tain ©rent TOftM happen, and no time is 
nncertiiin erent tioned for tbci cibcorreiice of that eve»t« tbo 

interest foils, unless such event hafipenB before, or at tbe iRMnoe time as 
the intermediate or precedent iatere^ ceases to exist. 

24. Where, on a transfer of proJ)eftv, an interest therein fo tO 
Trattefer to enoh of oor- accrue to such 01 Certain persona as shall bO 

tain pontons as snrriro at surviving at Some period, but the exact period 
toma period not speoified. jg Specified, the interest shall go to such of 
them as shall be alive when the intermediate or precedent interest 
leases to exist, unless a contrary intention appears from the terms of 
the transfer. 

Ulueiration. 

A transfers property to B for life, and after his death to C and D, equally to bs 
'ivided between them, oi' to tbe survivor of them. C dies during the life of B. D 
lurvives B. At B*8 death the property passes to D. 

25. An interest created on a transfer of property, and dependent 
Ounditionaltransfer. upon a condition, fails if the fulfilment of the 

condition is impossible, or is forbidden by law, 
>r is of such a nature that, if permitted, it would defeat the provisions 
rf any law, or is fraudulent, or involves or implies injury to the person 
Mr property of another, or the Court regards it as immoral or opposed 
o public policy, 

Hhtstration*, 

(a.) A l«ts a farm to B on condition that he shall walk a hundred miles in an 
onr. The lease is void. 

(h,) A gives Ks. 500 to B on condition that he shall marry A’s daughter 0. At 
fbe date of the transfer C was dead. The transfer is void. 

(c.) A transfers Ks. 600 to B on oondition that she shall murder C. l%e transfer 
16 void. 

(<#.) A transfers Re. 600 to his niece C if she will desert her husband. Tbe tran»* 
.er is void. 


26. Where the terms of a transfer of property impose a condition 
Fulfilment of oondition to b© fulfilled before a person can take an 
irooedont. inten^at in the property, the condition shall be 

teemed to have been fulfilled if it has been substantially complied 
srith, 

lltusfrations, 

“(a.) A transfers Rs. 6,000 to B on oondition that be shall marry with the consent 
>f 0, D, and K. B dice. B marries with the consent of C and D. B is deemed to 
>ave fulfilled the condition. 

(^5.) A transfers He. 5,000 to B on condition that be shall marry with the consent 
C, D» and B. B marriee without the consent of C, D, and B, but obtains thesr 
‘Mmrnt idtdr the marriage^ B baa not fulfilled the condition. 


27, Where, on a transfer of property, an interest therein is created 
Oouditimial tmnelbr to favour of one person, and by the same trans- 
^tion an ulterior disposition of the samo 
ibterest^ is made in favonr of another, if the 
jafor disposition under the transfer shaB Ml, 
J(ie nftsHbf ifispesition shidl take effect upon the foilnre of the prior 
ff^pdsKibtt, ditlldfigh tlie fitllure may not have occurred in the 
mtemplated by the transfcror. 


toe pareon oimpieQ 'i 
jtemr temsothsr on 

am of p^^^MSitioii. 



immtm w piiopie^Ti^ #7f 

. 8i«t where the iutealicm of the partlee to the m that 

the ulterior dispoeitioo Bball take effect only in the event of the prjor 
dteiKwition failiug iti a particular manner, the ulterior disposition shaji 
pot take effect unless the prior dispositioa fails in that manner^ 

(a.) A tnMi«f6rB Bs. SOO to B on -oondition that be ehall oxooute a oertain lei^ 
within three months after A's death, and if he shonld neglect to do bo, to C. B dies 
in A*s rtfe-ttine. The .disposition in favour of O takes effect. 

(^i) A transfers property to his wife; but in case she should die in his Ufe-llme, 
transfers to B that which he had transferred to her. A and his wife perish to(;p*thev« 
Under eircumstanoes which make it impossible to prove that she died before him. 
The disprmition in favour of B does not take effect. 

28. On a transfer of property an interest therein raay be created 
Ulterior transfer ooudi- ^ accrue to any person with the condition super- 

tioual on happening or not added that ill cnse a specified uncertain event 
bappeoing of specified shall happen such interest shall pass to another 
person, or that in case a specified uncertain 
event shall not happen such inieiest shall pass to another person. In 
each ease the dispositions are subject to the rules contained in sectiotis 
ten, twelve, twenty-one, tweiity-two> twenty-three, twenty-four, twenty- 
five, and twenty-seven. 

29. An ulterior disposition of the kind contemplated by the last 
Fulfilment of condition preceding section cannot take effect unless the 

•BbaeaueBt. condition is strictly fuldlled. 

lihiMration. 

A traotfem Rb. 500 to B, to be paid to him on his attaining his majority or 
marrying, with a proviso that, if B dies a minor, or marries without consent, th, 
Bb. 500 shall go to D. B maiTies when only 17 years of age, without 0*s oonseut. 
The iransiar to B takes effect. 

Prtor di.po«tiy. n* A 80. If the ulterior diepoeitioD n not valid 

twior ^ ° ' the prior dispositioa is not affect^ by it. 

Illustration, 

A transferB a farm to B /or her life, and, if she do not desert her husband, to 0. 
B jui entitled to the farm duriog her life as if no condition had been inserted. 

.8)^ .Sul^ect to the provisions of section twelve, on a transfer of 
Oonditioii that transfer Property an interest therein may be created 
shall oease to hare effect in with the condition superadded that it shall 
ease specified nnoeriAio cease to exist in case a specified uncertain event 
SapSmi ^ happen, or in case a specified uncertaia 

event shall not happen. 

Illustrations. 

(a.) A transfarB a farm to B for his life, with a proviso that, in case B cnis dowu 
a oertaHi wood, the transfer shall cease to have any effect. B onto down the wood. 
Ho loses his Ufe-kitsreot in the farm. 

(5.) A transfers a farm to B, provided that, if B shall not go to Bngland within 
three years after the date. of the transfer, h»n interest in the farm shall cease. B does 
not go to England within the term prescribed. Bis interest in the farm ceaeee. 

,83. order ilml a condition that an interest shall cease ia exist 
Siidh condition must not be valid, it is necessaiy that the event to 

ha Invalid. which it relates be one which eould legally con- 

tho coaditt^ of the creatioo.of an interest. 



M. Where, on a transfer of proper^, att k^erast iNwin fc 

Transfer conditional on Created subject fco * coAditfon <tb^ the 

porfortnauo© of not, no tiw© it J!l©1^orfifl ft ftft 

being specified lor perform- time is Specified for the performance of tiie 
*“®®* the coudition is broken when be reiiders im- 

posaible, permanently or for an indefinite period^ the performance ot the 
act. 

34 Where an act is to be performed by a person either as a condi* 
Transfer conditional on fulfilled before an interest created on 

pcrforcnanoo of act, time be- a transfer of property is enjoyed by him, or as 
ing specified. ^ condition on the nou-fuifilment of which th^ 

interest is to pass from him to another person, and a time is specified 
for the performance of the act, if such performance within the specified 
time is prevented by the fraud of a person who would be directly bene- 
fited by non-fulfilment of the condition, such further time shall, as 
against him, be allowed for performing the act as shall be re(|uisite to 
make up for the delay caused by such fraud. But if no time is speci- 
fircl for the performance of the act, then, if its performance is, by the 
fraud of a person interested in the non-fulfilment of the condition, ren- 
dered impossible or indefinitely postponed, the condition shall, as against 
him, be deemed to have been fulfilled. 

Election, 

36. Where a person professes to transfer property which he has no 
^ , right to transfer, and as part of the same trans- 

Kioofon Wh.n neoe..»7. be.iefit on the owner of the 

property, such owner must elect either to confirm such transfer or to 
iissont from it ; and in the latter case he shall relinquish the benefit so 
conferred, and the benefit so relinquished shall revert to the transferor 
ir his representative as if it had not been disposed of, 
subject nevertheless, 

where the transfer is gratuitous, and the transferor has, before the 
3 loction, died or otherwise become incapable of making a fresh transfer, 
and in all cases where the transfer is for consideration, 
to the charge of making good to the disappointed transferee the 
amount or value of the property attempted to be transferred to him. 

lllwitration. 

The farm of Snlt&npnr is ibe property of C. and worth Be. 800. A, W an in- 
strument of gift, professes to transfer it to B. giving by the same instrument Bs. 1,000 
to C. 0 eleeis to retain the farm. He forfeits the gift of Bs. 1,000. 

In the same ease. A dies before the election. His representative must, out of the 
Bs. 1,000, pay Bs. 800 to B. 

The rule in the first paragraph of this section applies whether the 
transferor does or does not believe that which he professes to transfer 
to be his own. 

A person taking no benefit directly under a transaction, but deriv- 
ing a benefit under it indirectly, need not elect. 

A person who in his one capacity takes a benefit under the trans- 
action may in another dissent therefrom. 

EiffcepHon to ike laM p^^eeeding four rtdes. — Where a particular 
benefit is eapreaeed to be conferred on the owner of the property which 





0ie to Md otiek it «p|s#iai >ta bo 

in lien of timi prop^y, if sucb owner ohiiixi the property^^bo nittOt re^ 
linqttish tlie particular bene&t, but be ie iicM* boubd to relinquieii^ 
other benefit conferred upon hitn by the same trausaotion.^ 

Acceptance of the beneht by the person on whom it is eonfetted 
constitutes an election by him to confirm the transfer, if he is aware ^ 
his duty to elect and of those circumstances which would influence^ 
judgment of a reasonable man in making an election, or if be waives 
enquiry into the circumstances. 

Such knowledge or waiver shall, in the absence of evidence to the 
contrary, be presumed, if the person on whom the benefit has been con- 
ferred has enjoyed it for two years without doing any act to express 
dissent. 

Such knowledge or waiver may be inferred from any act of bis 
which renders it impossible to place the persons interested in the pro^ 
perty professed to be transferred in the same condition as if such act 
Lad not been done. 

Illustration, 

A transfers to B an estate to which C is entitled, and as part of the same transac- 
tion aives 0 a coal-mine. 0 takes possession of the mine, aud exhausts it. He has 
thereby confirmed the transfer of the estate to B. 

If be does not, within one year after the date of the transfer, signify 
to the transferor or his representatives his intention to confirm or to 
dissent from the transfer, the transferor or his representatives may, upon 
the expiration of that period, require him to make his election ; and if 
he does not comply with such requisition within a reasonable time after 
he has received it, he shall be deemed to have elected to confirm the 
transfer. 

In case of disability, the election shall be postponed until the dis- 
ability ceases, or until the election is made by some competent authority, 

Ap^poHionmeffii, 

86. In the absence of a contract or local usage to the contrary, all 
Apportionmontof period, rents annuities, pensions, div^ends, and other 
ioaipHymetitflion determiaa- periodical payments iu the nature of income, 
tion of interest of person shall, upoii the transfer of the interest of the 
entitled. person entitled to receive such payments, be 

deemed, as between the transferor and the transferee, to accrue due 
from day to day, and to be apportionable accordingly, but to be payable 
on the days appointed for the payment thereof, 

37. When, in consequence of a transfer, property is divided and 
Apportionment of benefit held in several shares, and thereupon the bene- 
of obligation on severance, fit of any obligation relating to the property as 
a whole passes from one to several owners of the property, the corres- 
ponding duty shall, in the absence of a contract to the contrary amongst 
the owners, be performed in favour of each of such owners in proportion 
to the value of bis share in the property, provided that the duty can be 
severed aud that the severance does not substantially increase the bur- 
den of the obligation ; but if the duty cannot be severed, or if the se- 
verance would substantially increase the burden of the obligation, the 
duty shall be performed for the benefit of such one of the aeveral own* 
ers as Uiey shall jointly designate for that purpose : 


fHm anunras ett n e mam 1 'lt«A 

Piwvideii that. B<i |i«run «» whom the butdea -of tim lies 

fkall be answerable for faiiene to duoharge it in maooer provided bp 
tbis uctipu, unless and nutii be has had reascmable uotiee m the severr 
anoo. 

Notbing in thia section appliea to leasM for ngricultanti pnrposes 
Holeas and until tite Local Ooverumeut by notidcatkn in. the c^eiad 
tittsette ao dicecta. 

Uluttrations, 

(a.) Jl Bells to B, 0, and a bouse situate in a village, and leased to E at an an- 
nual rent of Uh. 3t0 and delivery of 'one fat slieep, B having provided half the pur- 
<!^ase*inonev, and C and D one quarter each. E, having notice of this, must pay Bs. 1& 
to B, tts. 7t to C, and Its, 7i to D, and must deliver the sheep according to the joint 
direction of B, C, and O. 

In the same cane, each house in the village being bound to provide ten days^ 
labour each year on a dyke to prevent itiundation, E had agreed as a term of his lease 
to (lerform tnis work for A. n, C, and D severally require E to perform the ten dayii* 

dtte oti account of the hcmse of each. E is not hound to do more than ten days' 
work in all, according to such directions as B, C, and D may join in giving. 

B. — Transfer of Immoveable Property, 

88. Whm atiy persoti, authorized only under drcu instances in 
Transfer by peraon author, their nature variable to dispose of immoveable 
hsed only under oertain oir. pioperty, trauafers such proj>erty for consider- 
aumstauoes to transfer. atioii, alleging the existence of such circum- 
tanees, they shall, as between tlie transferee on the one part and the 
transferor and other persons (if any) affected by the transfer on the 
other part, be deemed to have existed, if the transferee, after using 
Tuasonable care to asoertaiu the existence of such circumstances, haa 
acted in good faith. 

HfttsfraltOM. 

A, a If ludd widow, whose husband has left collateral heirs, alleging that the pro* 
perW held by her as such is insulRoiefit for her maintenance, agrees, for purposea 
mther leltgieua uor oharitat^e. to aell a field, part of enoh pr«>party, to B. B satisfies 
hiiaseif by rsaeonahle enquiry tiiat the income of the property is insufficient for A’a 
inaiotenanoe, aud that the sale of the field is neoassary, and, acting in good faith, bur a 
the field from A. As between B on the one part and A and the collateral heirs on the 
other part, a necessity for the sate shall be deemed to have existed. 

39. Where a third person has a right to receive maintenanoe, or a 
Tbenaar^heveiairdpoiL pmvieU>i;i for advancemeni gr marriage^ from 
aon le entitled to maiate* the profits of immoveable property, and such 
^“•**®®* ^ prg|>erty is transfened with the iu tension of 

defeating such rights the nght may be enforced against the transferee» 
if he has notice of sucli intention or if the transfer is gratuitous; but 
not against a transferee for consideration and without notice of the 
light, nor against such property in his hands. 

JUutiratian. 

A» a Htadd, trmnafsre Sultinpar tohis sirter.indaw B, in lien of her olatm agalne| 
him for auuntenaiiee m virine of his having become entitled to her deceased husband's 
Property, and agrees with her that, if she is dispossessed of Sultdnpur, A will trsnsto 
to her ati equal area out of each of several other epeeified vtllagee in hts poesesoion wi 
riw majr dwt. A wii. tk. .pmiSmI viiil^(M to O, who boy. in good ImA, widmit 
B ja of SolUMpiu. Shate no d»u> «» Bw 

liiibigM tiaaalonedi to C» 



kmiv.] i mamtm m mmam. 


40, Where, for the more iMmefiekit enjoyment of hie own immove-* 
nniM Ini* >hle pfope^, a third peteon bae, indbpendeut^ 

Mina rwifiotioii nn M of ly of any interest in the iuimoveable prop^tjr 
of another or of any easement thereon, a rigl^ 
to reetrniii the eujoyaieiit txf the latter property or to oompel enjoy* 
ment in a paiticitlar manner, or 

where a third person ta entitled to the benefit of an obligatioa 
or of obligation annexed arising out of contract and annexed to the 
to ownerahtp, bat not ownership of itiiiiiofeable property, hat not 
amonnting to interest or amounting to an interest therein or easement 
thereon, 

such right or obligatioo may be enforced against a transferee with 
notice thereof or a gratuitous transferee of the piopetty afiected thereby, 
but not against a tratisforee for cotisideration and without notioe of the 
right or obligation, nor against such property in iiis hands. 

Illustration, 


A eontracts to sell Sultdnpur to B. Wliile the contract is still in fores, he sells 
BnltAnpur to 0 , who has notice of the contract. B tuay eii £01*00 tlie contract against 
O to the same extent as against A. 

41 . Where, with the consent, express or implied, of the persons 
Transfer by ostensible iiitere: 4 to(l in immoveable property, a person 

owner. is the Oi^tensible owner of sncli pioperty, ami 

transfers the same for consideration, the transfer shall not be void- 
able on the ground that the transferor was not aiuhotizod to muke 
it : provided that the transferee, after taking reasonable care to ascertain 
that the transferor had power to make the transfer, has acted in good 
faith. 

42. Where a person transfers any immoveable property, reserving 
Transfer by person hav- power to revoke the transfer, and sahaequently 

ing authority to revoke transfers the property for consideration to an- 
former transfer. Other transferee, such transfer operates in favour 

of sudh transferee (subject to any condition attached to the exercise of 
the power) as a revocation of the former transfer to the extent of the 
powers 

Illustration, 

A lets a house to B, and reserves power to revoke the Tease if, in the opinion of a 
Specifted surveyor. B should make a use 4 »f it detrimental to its value. Afterwards A, 
thinking that sneh a use has been made, lets the house to C. This operates as a mve^- 
cation of B's lease subject to the opinion of the surveyor as to B*s nse of tlio honat 
having been detrimental to its value. 

43 . Where a pemon erroneously represents that he is authorized to 
Transfer by onanthonzed transfer certain immoveable property, and pro- 

peraon wboevbe^iietitiy ae- fosses to transfer such property for censi < legation , 
^ prof^y Buch transfer shall, at the option of "flie tTaifC- 
***”*'”^ feree, operate on any interest which the trans- 

feror may acquire in such property, at any time during which the con- 
tract of traiiiaer Bubsista. ^ ^ 

Nothiug ill this section shall impair the right of transferees la goea 
faith for consideratiou without notice of the existeace of the saidofilidli, 
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A, a Hindi wto liM saptarated from bin faiber B, tijla ^<^ihae idll» X T*« 
2L ^eprefleiitjiif; that A in autborizad to tranafer tbe aama. Of mae fielda Z doea tua 
' baionir to A, it having been retained bj B on tbe partitiotia^btit^ on B'a dying, Aaa 
heir obtaioa Z, Ct not ba.viiig reaoinded tbe oontraet of Jole^ inay ise^ira A Id 
deliver Z to him. , . 


4A, Where one of two or more co-owners of immoveable property 
legally competent in that behalf transfera hh 
Tranafer by oneco-owner* Qf auch property or any interest tbereini 

the transferee acquires, as to such share or interest, and so far as is 
necessaf^r to give effect to tbe transfer, the transferor’s right to Joint 
possession or other common or part enjoyment of the property, and to 
enforce a partition of the same, but subject to the conditions and liabi- 
lities affecting, at the date of tbe transfer, the share or interest so 
transferred. 

Where the transferee of a share of a dwelling-house belonging to 
an undivided family U not a member of the family, nothing in this sec- 
tion shall be deemed to entitle him to joint possession or other couimoa 
or part enjoyment of the house. 


A5. Where immoveable property is transferred for consideration to 
JToini tr«ii«fer for oon»l- two or more persons, and such consideration is 
demtion. paid out of a fiind belonging to them in com- 

mon, they are, in the absence of a contract to the con tt ary, respectively 
entitled to interests in such propoitv identical, as neatly as may be, ^ 
with the iiiteiests to winch they were respectively entitled in the fund ; 
and where such consideration is paiil out of separate funds belonging 
to them respectively, they are, in the absence of a eontiact to the con- 
traiy, respectively entitled to inteicsts in such property hi proportion to 
t||^«liaci^of the consideration which they respectively advanced. 

In the absence of evidence as to the interests in the fund to which 
they were respectively entitled, or as to the sliares wiiicli they respect- 
ively advanced, such persons shuU be presumed to be equally interested 
in the property, 

V 46, Wiiere immoveable property is transferred for oonsideratkui 
Trsnsfer for oonAideration by persons having distinct interests therein, the 
^ ponKMw having diitinot traiisfer<irs are, in the absence of a contract to 
iiitDronts. contrary, entitled to share in the considesa- 

tk>n eoiially, where their interests in the property were of equal value, 
and, where such Interests were of unequal value, proportionately to the 
value of their respective interests. 


(a.) A, owning a moiojy, and B an4 C, each a quarter share, of manat SulUnpnr, 
exchange an eighth ahare ef that inauaa for a quarter ehare of tnauaa Lilnuia. Them 
being no agreement to the contrary, A t« entitled to an eighth share in Xllenra, and 
BandCsaeh to a mxteenih share in that nisiiss, ^ 

(i-lJk, biiiiff ratitUd to » life-inlwmt in bmum Atr»1i, nnd B m 4 O to tb, i«„r. 
tkm, MiWke ibmwh fur Bn. i.OOO. A*, litointerwt in Meertoimid to )w wortii lU. 600, 
ttw MnMiun, Ito. A i, niUtiMl to nxm,, B,. «U0 oat of tiM iNUBlu^awM, : 
9*a«OtotolMi«»Bo. ««. ^ 



47. Wliane several eo-owitdis of immoveaMe jAp^y feeler a tbare 

Tiiiirilirlia nn ’thereia vitboot epeoii|^ag tbal^ ibe^^aefer 

•lim ift eonnm is to take effect on any partioutar dbim ov 

iliarea of die tiaealerofs, the traaafer, as among sucb trao8feroi% t^ea 
effioct on auoh abafea equally where the eharee were eaual, aad where 
fbey were uaeqiiah propartionately to the extent of aoch aharei. 

Jllu$iraihn, 

At dw owner of aa elght-emia eliere* end B end C, oeob the owner of a fonr-amia 
•heitt, ia aumta Snltdaimr* tranefer a two>anna share in the luansa to 0> wiihont sj^ 
etl^^ fa»a whidh of thahr esrerel shares the transfer is mada To give effect to the 
traai^r pne-aiina share is tdcsn from the share of A, and half an anna share from 
eaeh dP the eharee of B aad 0. 

4B, Where a person purports to create by transfer at different 
1Vior% of righto created times rights in or over the same immoveable 
hf trsnsfer. property, and sach rights cannot all exist or te 

exercised to their full extent together, each later created right shall, in 
the absence of a special contract or reservation binding the earlier 
transferees, be subject to the rights previously created. 

49. Where immoveable property is transferred for consideration, 
Trsnslhftm*s right nndor 8wch property or any part thereof ia at the 

poiioy. date of the transfer insured against loss or 

damage by fire, the transferee, in case of such loss or damage, may, in 
the absence of a contract to the contiary, require any money iiriuch the 
transferor actually receives under the policy, or so much thereof as may 
be necessary, to be applied in reinstating the property. 

80. No pevson shall be chargeable with any rents or profits of any 
Boat hand fide paid to immoveable property, which he has in gooc 
holdor nndor dofooilim title, feith paid or delivered to any person of whoic 
lie in good faith held such property, notwithstanding it may afterwaidi 
appear that the person to whom such p^ment or delivery was txiaaf 
baom right to receive sucb rents or profits. 


Akto a field to B at a rent of Re. 60»mnd then tnmefers the field to 0, B, h^ 
lag no notiee of the transfer, in good faith pays the rent to A. B te not o1m«geah|l 
with the rent eo paid. 

61. When the transferee of immoveable property makes any im^ 
T i .M n wimfin to bv Pavement on the property, believing in gooc 

aJid AtoMAem nnder &itb that he is absolutely entitled thereto, anc 
toetivn ttiles. he is gubeequentlj evicted id^erefrom by an^ 

person having a better title, the transferee has a right to require th 
person causing the eviction either to have the value of the improvemen 
estimated and paid or secured to the transferee, or to sell bis interest it 
the property to the transferee at the then market^value thereof irre* 
speetive of the value of such improvement. 

Tba^amount to be paid or secnred in respect of such improvemen 
ulig p be the estimated vaiae thereof at |be time of the eviction. 

When, under the circumstances aforesaid, the transferee h^jolantec 
«r enwn on the property crops which are growing when he is evictee 
disiefkoni, be is entitled to sudi crops and to free ingress and sgress b 




m 




88. {faring tfae probecmtion m any Ocmrt 

17^iigi^0rpvt»piMrpcM^- British India, or estaUidked Hie 

lag ioft rdating tiimio. limits of British India by Hieilovernor^Geiie^ 

In Ooundl, of a oontentiotm suit or proceeding in which any right to 
itnnioveable property is directly and specifically in question, the pi^spel^ 
cannot be tranirferred or otherwise dealt with by siny party to tbd 
suit or proceeding so as to affect the rights of any other party thereto 
under any decree or order which may ^be made therein, except under 
the authority of the Court and on such terms as it may imposew 

88. Every transfer of immoveable property, made with fhttnt to 
Fmnddent tiawfer. defraud prior or subsequent tsansfeiwiT thi^edf 
for consideration, or co-owners or other persons 
having an interest In snch property, or to defeat or delay the omitors 
of the transferor, is voidable at the option of any person so deASMided, 
defeated, or delayed. 

Where the effhet of any transfer of immoveable proper^ is to 
defraud, defeat, or delay any such person, and such transfer is made 
gratuitously or for a grossly inadequate consideration, the transfer may 
ue presumed to have been made with such intent as a^resaid. 

Nothing contained in this section shall impair the rights of any 
transferee in good faith and for consideration. 

^ CHAPTER III. 

Of Salbs of Immoveablr PnopEBTy. 

64. **Sale*’ is a transfer of ownership in exchange for a price paid 
«<8sle** deSned. promised, or part-paid and port-pron^bwid. 


Such transfeit in the case of tangible immoveabld property of the 
, JMshowinadu ^ value of one hundred rupees and Up wards, or au 

the case of a reversion or other intengiible thipg, 
can be made only by a registered instrument. 

In the case of tangible immoveable property of a value less than 
one hundred rupees, such transfer may be made either by a registered 
jftdtitiment or by dsUyeiy of the furoperty. 

.Delivery of tangible immoveal^ property takes place when tiie 
seller places the buyer, or such person as be directs, in possesrion of tte 
yropetty. 

A. contract for the sale of immoveable property is n oootiaot that a 
Oootvaoi for saW ^ property shall take plam on tem 

settied between the parties. 

St does not, xjt itself, create any interest in or cimige onaneii 
pFOfMnty. 

85. In the absence df a contract to the eontiwry, the Ixiyer sad 
Blghta and ihtiUtiai ^ the sel% of immoveable prepay fsap^vaty 
buyer and seUir. are sulgect to the liabilities, and ^ hme lim 

tighli, uaentiened in the riiles next following, or sudh df thcM as are 
applfamhie to the property sold : 

(L) IPke Sftiier is bound — 

<a) to dfawicse to the buyer any material defedb in |m >piwi y yf 
which the sdlsr ii, and the buyer is net, aware, andIrhiA Ihelmy^ 
could not with ordinary care dimver^ . 

A' ; 





m 


<1^ to i^UM to bajrer oo hw nqaoft for exMitM^Ott all 
qaan a y to ei title relatii^ to th« property whieb «re ia ^ eeUerV 
Ipossesaon or power ; ^ 

(e) to answer to the best of his inforiiiiittoii all relevant qaei^ioiui 
pair bim by the buyer iu respect to the property or the title thereto ; 

id) on payment or tender of the amount due in respeot of the 
prioe^. to execute a proper conveyance of the property when the buyea 
tenders it to him for execution at a proper time and place ; 

(e) between the date of the contract of sale and tihe delivery of the 
prop^ty^ to tikke as much care of the property and all documents of title 
relating thereto which, are in his possession, as an owner of ordinary, 
prudence would take of such property and documents ; 

i f) to give, on being so required, the buyer, or such person as he 
directs, such possession of the property as its nature admits ; 

(g) to pay all public charges and rent accrued due in respect of 
the property up to the date of tlie sale, the interest on all incumbrances 
on such property due on such date, and, except where the property 
is sold subject to incumbrances, to discharge all incumbrances on the 
property then existing* 

(2.) The seller shall be deemed to contract with the buyer that the 
interest which the seller professes to transfer to the buyer subsists, and 
that be has power to transfer the same : 

provided that, where the sale is made by a person in a fiduciary cbar« 
acter, he shall be deemed to contract with the buyer that the seller 
has done no act whereby the property is incumbered or whereby be 
is hindered from transferring it. 

The benefit of the contract mentioned in this rule shall be annexed 


to, and shall go with, the interest of the transferee as such, and may be 
enfosoed by every person in whom that interest is for the whole or any 
part thereof from time to time vested, 

(8.) Where the whole of the purchase^money has been paid to the 
seller, he is aslo bound to deliver to the buyer all documents of title 
relating to the property which are in the seller’s possession or power : 

provided that (a), where the seller retains any part of the property 
comprised in such documents, he is entitled to retain them all, anu (&)« 
where the whole of such property is sold to different buyers, the buyer 
of the lot of greatest value is entitled to such documents* But incase 
(a) the seller, and in case (b) the buyer of the lot of greatest value, ia 
bound, upon every reasonable request by the buyer, or by any of the 
other bttye», as the case may be, and as the cost of the person making 
the request, to produce the said documents, and furnish '%uch true copies 
thereof or extracts therefrom as he may require ; and in the meantime, 
the seller, or the buyer of the lot of greatest value, as the case may be, 
shall keep the said documents safe, uncancelled, apd undefaced, unless 
pteventea from so doing fire or other inevitable accident ; 

<4.) As sellcHT is entitled — 

iOt) lotha rents and profits of the property till the ownership 
tbeeeof passes to the buyer; ^ 

(b) wheie the ownership of the property has passed to the buyer 
hnfiMcw payment of the whole of the purobase-mooey, to a chaq^ upo% 



Iii 0 property in the beoib of tbo Im^for ^e i^moooi 

money, or any part thereof romatniug unpaid, and lor faitieMt m meh 

amouQt or part. 

(5.) The buyer in bonnd — 

(a) to diaekkee to the seller any fact as to the nature or extent of 
tiie seller's interest in the property of which the buyer b aware, bot of 
whidi^ he has reason to believe &at the seller is not aware, and which 
materially increases the value of such interest ; 

(&) to pay or tender, at the time and place of completing the sale, 
the purchase^money to the seller or siich person as he diieets : ptmdded 
that, where the property is sold free from incambrances, the buyer ssay 
retain out of the pnrchase-money the amount of any iocunkbrwoes on 
the property ezistiog at the date of the sale, and shall pay tb® amount 
so retained to the persons entitled thereto; 

(c) where the ownership of the property has passed to the buyer, 
to bear any loss arising from the destruction, injury, or decrease in value 
of the property not caused by the seller ; 

(d) where the ownership of the property has fMMsed to the buyer 
as between himself and the seller, to pay all public charges and rent 
which may become payable in respect of the property, the principa* 
monevB due on any incumbrances subject to which tlie property is sold 
and the interest thereon afterwards accruing due. 

(6.) The buyer is entitled — 

(a) where the ownership of the property has passed to him, to the 
beneHt of any improvement in, or increase in value of, the property 
and to the rents and profits thereof ; 

(b) unless he has improperly declined to accept delivery of the 
propel ty, to a charge on the property, as against the seller and a)' 
persons claiming under him with notice of the payment, to the extent 
ot the seller’s interest in the property, for the amount of any purchase* 
money properly paid by the buyer in anticipation of the delivery am 
lor interest on such amount ; and, when he properly decliues to aocepT 
the deliveiy, also for the earnest (if any) and for the costs (if ttiiy^ 
awarded to him of a suit to compel specific performance of the oontraet 
or to obtain a decree for its resenssion. 

^ An omission to make such disclosures as are mentioiied in thin 
section, paragraph (1), clause (a), and paragraph (5), clause (a), is frau* 
dulent 

Mk Where two properties are subject to a common chaige, and one 
Saw ef m of two pro- of the properties is sold, the buyer is, as against 
p^ioa to a oovnmon the seller, in the absence of a contract to the 
cotitrary, entitled to have the charge satisfiec 
out of the other property, so far as such property will extend. 

JH9(^arg€ of Ineumbranou on Sale. 

B7. (a.) Where immoveable proper^ snbjoel to any inesmbranoe 
TreMfm fcy Court for whether immediately payable or not, is add by 
ana (Mia the Court or in execotioo of a deowe, out o 
Weed irnmmnem. Court, thS Court may, if it Ibinks fit, on the 

npfilicitioii of any party to the sale, direct mr aUow payment ^ Otnit 



TBmammmmam: 


ia ilie eofte of ma aaaaal ormoothlj sam dba»|^ m l^apro* 
' V pcHT^yOritf aeapitidmimofaaigodoaadetermiaabtailitafeit 

la the property, — of such amount at, when invetted ia temi* 
ritioBof the Goyemment of India, the Oouit oontldeie wilt 
be taffictent, by means of the interest thereof, to keep down 
; j ^ otherwise proyide for that charge, and 
^8) in any other case of a capital sum charged on the property,*^ 
of the amount sufficient to meet the incumbrance and any 
iofterest due thereon. 

Bat in either case there shall also be paid into Court such addi- 
tional amount as the Court couaidera will be sufficient to meet the 
contingency of further costs, expenses, and interest, and any other con* 
tiogeney, .except depreciation of iiiyestments, not exceeding one-tenth 
part of the original amount to be paid in, unless the Court, for special 
reasons (which it shall record), thinks lit to require a larger additional 
amount. 

(6.) Thereupon the Court may, if it thinks fit, and after notice to 
^e incumbrancer, unless the Court, for reasons to be recorded in writ- 
ing, thinks fit to dispense with such notice, declare tho property to be 
freed from the incuinbrance, and make any order for conveyance, or 
yesting order, proper for giving effiect to the sale, and give directions for 
the retention and inyestinent of the money in Court. 

(c.) After notice served on the persons interested in or entitled to 
the money or fund in Court, the Court may direct payment or transfer 
thereof to the persons entitled to receive or |;tve a discharge for the 
same, and generally may give directions respecting the application or 
distribution of the capital or income thereof. 

(<i.) An appeal shall lie from any declaration, order, or direction 
under this section as if the same were a decree. 

(e.) In this section ** Court’' means (1) a High Court in the exercise 
of its ordinary or extraordinary original civil jurisdiction, (2) the Court 
of a District Judge within the local limits of whose jurisdiction the 
property or any part thereof is situate, (3) any other Court wbtoh the 
Local Cavern meat may, from time to time, by iioti Beat ion in the official 
Qaaette, declare to be competent to exercise the jurisdiction conferred 
by this section* 


CHAPTER IV. 

Oy MoBTaAoes of Immoybablb Pbofbett ahd CHABasB. 

68. (o.) A mortgage is the transfer of an interest in specific im- 
"ICortgage,^ "mort* moveable property for the purpose of securing 
Mor/* and «*atorig«gtt«^* the payment of money advanced or .to be ad- 
yanced by wmy of loan, an existing or future 
debt, or the performance of an engagement which may give rise to a 
pecuniary liability. 

The transferor is called a mortgagor, the transferee a tnortoagee ; 
ibe |wioeipal money and interest oi which payment is secured for 

being are called die mortgage-money, and the instrumeiit ^if an|) 
by wbidi the trao^r is effected is mdled a mortgage-deed. 




(&) Wbef«»iritboiat deliv^iiaf pcttieiK^ 

the mortgagcHT btada hinii^tf pemmMf to pay 

0iin|ile mortgage. niartgi^e^mottey, Aod jigcee^ifexpreBsiy at 

impliedly, that, in tbe event of hie {^ling to pay aomding to bis 
contract, the mortgagee eball have a liffht to cauae the mortgaged 
property to be sold, and the prooeeds of sam to be applied, eo far as may 
be necessary, in payment of the mortgage^money, the trai}8aotie& is 
called a simple mortgage, and the mortgagee a simple mortgagee. 

Kortgige by oonditiooai (c.) Where the mortgage: ostensibly sells 
satob the mortgaged property- 

on condition that on default of paj^ment of the mortgage^money 
on a certain date the sale shall become absolute, or 

on condition that on such payment being made the sale shall 
become void, or 

on condition that on such payment being made the buyer sbal} 
transfer the property to the seller, 

the transaction is called a mortgage by conditional sale, and the 
mortgagee a mortgagee by oondition^ sale. 

{d,) Where tbe mortgagor delivers possession of the mortgimed 
property to the mortgagee, and autboriaes oini 
Usafruotaihty mortgage. ^ retain such possession until payment of the 
mortgage*money, and to receive the rents and profits accming from the 
property, and to appropriate tliem in lieu of interest, or in payment of 
the mortgage-money, or partly in lieu of interest and partly in, payment 
of the mortgage-money, the transaction is called an usufructuary mort- 
gage, atid the mortgagee an usufructuary mortgagee. 

(c.) Where tbe mortgagor binds bimself to repay tbe mortgage- 
money on a certain date, and transfers the 
ssgiiah mortgogci. mortgaged property absolutely to the mort- 

gagee, but subject to a proviso that he will re-transfer it to the 
mortgagor upon payment of tbe mortgage-money as agreed, the trans- 
action is called an J^gliab mortgage 


09, Where the principal money secured Is one hundred rupees or 
Hortgoge when to be by Upwards, a mortgage can be elFeoted omy by st 
AssottiiiMi. roistered instrument signed by the mortgagor 

and attested by at least two witnesses. 

Where the principal money secured is less than one hundred 
rupees, a mortgage may be effect^ either by an instrument signed and 
attested as aforesaid, or (except in tbe case of a simple mortgage) by 
deliveiy of the property. 

Nothing in this section shall be deemed to render invalid, mort- 
Mges made in the towns, of Calcutta, Madras, Bombay, Kiiri&oht, and 
Kangoon, by delivery to a creditor or his agent of documents cf to 
immovt^bte property, with intent to create a security thereon. 


MigkU and LiabUitie$ qf Mortgagor. , 

0(h At any time after the principal money has become payaUa, the 
sC aMCiigager to mortgi^ has a rigikt, on payment or tender, 
At A proper time and plaoe, of the motlgagn« 
money, to require tlie mortgagee (a) to deliver the moitgime^deedi (if 
ahy) to tbe m^artfsgoc, (h> where the mortg^pm is in possawnon of ^ 



delifer possmtott thereof to tho viortgagoiVond 
(o) at ^ tHam onot of the inortga^ either to re«trao«fer the morticed 
pfqp^y to him or to oiieh third persoii as he may direot, or to tfxeottte 
tad (irfaere tiie mortgage iiae been Seated by a register^ iurirumeiit) 
to hallo registered an aekimwledgmeut in writing that any right m 
derogation m fats interest transferred to the mortgagee has bm extin^ 
gnished : 

Provided that the right conferred by this section has not been 
exting^hed by act of the parties or by order ot a Court. 

light conferred by this section is cailed a right to redeem, and 
a suit to enforce it is called a suit for redemption. 

Nothing in this section shall be deemed to render invalid any pro* 
vision to the effect that, if the time fixed for payment of the nrineipai 
money has been allowed to pass, or no such time has been nxed, the 
tnort^gee shall be entitled to reasonable notice before payment or 
i^nder of such money. 

Nothing in this section shall entitle a person interested in a share 
qaedenption of portioa of only of the mortgaged property to redeem his 
Mrtgi^od propMTty. own share only, on payment of a proportionate 

paft of the amount remaining due on the mortgage, except where a 
mortgagee, or, if there are more raortgageos than one, all such mort- 
gagees, has or have acquired, in whole or in part, the share of a mort- 
gagor. 

6jL A mortgagor seeking to redeem any one mortgage shall, in the 
Bigbt to redeem one of absence of a contract to the contrary, be en- 
Swo VopcMrtieo wpantelj titled to do so without paying anv money due 
under any separate mortgage made by him, or 
by any person through whom he claims, on property other than that 
odoifirisda in the mortgage which he seeks to redeem. 

JlhultrctHon, 

tbo owser of farms Z and Y, mortaaget Z to B for 1,000* ^ A afterirardfs 
morlgi^gea Y to B for B«. 1,000, making po atipuUtion ae to any additional charge on 
fit. A may loatitute a suit for the redemption of the mortgage on Z alone* 

Bight tit naufruotuaiy **• 1“ ca®^ ^ » osufmctuaTf mortgage, 
eaortgagortofeooverpoaaea* the mortgagor has a right to recover poisessidtt 
•ta. ^ of the property — 

{is) where the mortgagee is aulhoriied to pay himself the mortgage^ 
'money ^som the foots and profits of the property ,~wheii such money 
is paid; 

{() where the mortgagee is autboriaed to pay himself from such 
tents and profits the interest of the principal money, — ^wben the term 
^any) pmciibed far dm payment of the moitgage^mooey has expired, 
and tftie morigi^ior pays or tenders to the mortgagee the principal 
money, or deposits it ia Court as bereiiiafter provided. 

"Where mortgaged property in possession of the mortgagee has, 
Anorad^ to rrr *irffH dumg the ^nttnuance of the mortgage, re* 
profwc^. oeivea any aoceanon, the mortgagor, upon im* 

dempiion, shall, in the ahsenoe of a contract to the contrary, be entittaa 
as agaiiitt the mortgagee to such accession. 



IMI 

• Where mcHi aooesdoB bee be«i ao|iuMd at the expraua «f dw 
„ „it t, mortgagee, aad is capable of e jpente peaces* 

oimar* aioQ or eiijoymeot without d«tnuiant to the 
•ii^ prindpal property, the mortgi^or denting to 

the aoceanon mutt pay to the mortgagee the expense of aequini^ 
it. If such separate possession or enjoyment is not possible, ^ aooes* 
eion must be delivered with the proper^, the mortgagor being liable, 
in the case of an aoquirition necessary to preserve the property from 
destruction, forfeiture, or sale, or made with bis assent, to pay the 
proper cost thereof, as an addition to the principal money, at we same 

Hkte of interest. ^ ^ 

In the case last mentioned, the profits (if any) arising from the 
accession shall be credited to the mortgagor. 

Where the mortgage is usufructuary, and the accession has b^n 
acquired at the expense of the mortgagee, the profits (if any) arising 
ftom the accession shall, in the absence of a contract to the contrary, be 
set off against interest (if any) payable on the money so expended. 

64. Where the mortgaged property is a lease for a term of years, 
Eanewal of mortgaged a«d the mortgagee obtains a reneml of the 
lease, the mortgagor, upon redemption, shall, 
in the absence of a contract by him to the contrary, have the benefit 
of the new lease. 

66. In the absence of a contract to the contrary, the mortgagoir 
Implied ooutraou hy ^hall be deemed to contract with the mort- 
SMHrCgagor. 

(a) that the interest which the mortgagor professes to transfer to 
the mortgagee subsists, and that the mortgagor has power to transfer 
the same ; 

(b) that the mortgagor will defend, or, if the mortgagee be in 
possession of tlie mortgaged property, en^le him to defend, the mort- 
gagor’s title thereto ; 

(c) that the mortgagor will, so long as the mortgagee is not m 
possession of the mortgaged property, pay all public dwiges accruing 
due in respect of the property ; 

(d) and, where the mortgaged property is a lease for a term of years, 
that the rent payable under the lease, the conditions contedoed therein, 
and the contracts binding on the lessee, have been paid, perfoitned, and 
olmrved down to the commencement of the mortgage ; and that the 
mortgagor will, so long as the security exists, and the mortgagee is xu^ 
in poasesrion of the mortgaged property, pay the rent reservm by tto 
lease, or, if the lease be renewed, the renew^ lease, p^form the oondi- 
Mous oontained therein, and observe the contracts binding on the les^, 
and indemnify the mortgagee against all claims sostainra by reason of 
the non-payment of the said rent or the non-performance <» non- 
obeervanoe of the said conditions and contracts ; * 

(e) and, where the mortgage isa second or subsequent incumbrance 

on the property, that the mortgagor will pay the interest frokn time tc 
time oue on each prior incumbrance as and when it beeomes 

due, and witli at the pio|^ time, dxsdiaxge the prindpal money due cm 
midi prim ineambmnoe» 



rimmm 69 vttopmm. 

Notlnni; in tianse (o), me in cltnise (cQ, ao &r as it. relaiea. to the 
|>aymefit of future rent, applies in the case of an usufructuary mortgage 

The benefit of the contracts mentioned in this aection ehait be 
annexed to and shall go with the interest of the mortgagee as such, «m 
may be enforced by every person in whom that interest is for the whole 
dr any part thereof from time to dme vested. 

66. A mortgagor in possession of the mortgaged property is no 
Wants by mortgagor in liable to the mortgagee for allowing the pro- 

posaeaston. perty to deteriorate; but he must not com nil 

any act which is destructive or permanently injurious thereto, if the 
security is insufficient or will be rendered iusuffioient by such act. 

Explanation. —A security is insufficient witltin the meaning of thL 
section unless the value of the mortgaged pro |,>erty exceeds by one-rhiid 
or, if consisting of buildings, exceeds by oue*half, the amount for the 
time being due on the mortgage. 

Rights and Liabilities of Mortgagee. 

67. In the absence of a contract to the contrary, the mortgagee 
‘ Bight to foreclosaro or Has, at any time after the mortgage -money har 

become payable to him, and betore a decree ha 
been made for the redemption of the mortgaged property, or the mort 
gage-money has been paid or dep<isited as liereinafter provided, a rigli 
to obtain from the Court an order that the rnoitgagor shall be absolutely 
debarred of his right to redeem the property, or an order that the pro 
perty be sold. 

A suit to obtain an order that a mortgagor shall be absolutely dc 
barred of his right to redeem the mortgaged property is called a sui 
for foreclosure. 

Nothing in this section shall he deemed — 

(а) to authorize a simple mortgagee as such to institute a suit fo 
foreclosure, or an usufructuary mortgagee as such to institute a suit fo 
foreclosure or sale, or a mortgugee by conditional sale as such to iusti 
tute a suit for sale ; or 

(б) to authorize a mortgagor who holds the mortgagee’s rights a 
his trustee or legal representative, and who may sue for a sale of th 
profierty, to institute a suit for forecli»8iire ; or 

(c) to authorize the mortgagee of a railway, canal, or other work^ i 
the maintenance of which the public are interested, to institute a sui 
for foreclosure or sale ; or 

(ci) to authorize a person interested in part only of the mortgage 
money to institute a suit relating only to a a corre8pi>nding part of th' 
pQortgaged property, unless the mortgagees have, with the consent c 
the mortgagor, severed their interests under the mortgage. 

Bigbt to sue Ibr mort- 68. The mortgagee has a riglit to sue tk 
mortgagor for the mortgage^mon^ in the foh 
lowing cases only 

(a) where tbe mortgagor binds himself to repay the same : 

(b) where tbe mortgagee is deprived of the whole or part of W 
seomity by or in consequence of the wrongful act or default dC tk< 
mortgagor : 


M. 75 
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{c) where, the mortgagee being entitled to poaaeesioii of the pro«* 
petty, the mortgagor fails to deliver the same to him, or to secure the 
posftoasion thereof to him without disturbance by the mortgagor or any 
other person. 

Where, by any cause other than the wrongful act or default of the 
mortgagor or mortgagee, the mortgaged property has been wholly or 
partially destroyeii, or the security is rendered insufficient as definec 
in section sixty-six, the mortgagee may require the mortgagor to give 
him, within a reasonable time, another sutficient security for his debt 
and, if the mortgagor fails so to do, may sue him for the mortgage- 
money, 

69, A power conferred by the mortgage-deed on the mortgagee, or 
Power of sale when valid, his behalf, to sell or concur 

in selling, in default of payment of the mort- 
gage-money, the mortgaged property, or any part thereof, without the 
intervention of the Court, is valid in the following cases (namely) — 

(a) where the mortgage is an English mortgage, and neither the 
mortgagor nor the mortgagee is a Hiiidd, Muhammadan, or Biuldhist ; 

(b) where the mortgagee is tlic Secretary of State for India ia 
Council ; 

(c) where the mortgaged property or any part thereof is situate 
within the towns of Calcutta, Madras, Bombay, Karachi, or Rangoon. 

But no such power shall be exercised unless and until — 

(1) notice in writing requiring payment of the principal money 
has been served on the mortgagor, or on one of several rnorlgagom, 
and default has been made in payment of the principal money, or oi 
part thereof, fur three months after such service ; or 

(2) some interest under the mortgage amounting at least to five 
hundred rupees ia in arrear and unpaid for thiee months after becom- 
ing due. 

When a sale has been made in professed exercise of such a power, 
the title of the purchaser shall not be impeachahle on the ground that 
no case had arisen to authorize the sale, or that due notice was not 
given, or that the power was otherwise improperly or irregularly exer- 
cised ; but any person daiiiiiiHed by an unauthorized, or improper, or 
irregular exercise of the power, shall have his remedy in damages against 
the person eitercising the power. 

The money which is received by the mortgagee, arising from the 
sale, after discharge of prior incumbrances (if any), to which the sale is 
not made subject, or after pa^mrent into Court under section fifty-seveu 
of a sum to meet any prior incumbrance, shall, in the absence of a con- 
tract to the contrary, be held by him in trust, to be applied by him, 
first, in payment of alt costs, charges, and expenses properly incurred by 
him as incident to the sale or any attempted sale ; and, secondly, in dis- 
charge of the mortgage- money and costs and other money (if any) due 
under the mortgage ; and the residue of the money so received shall be 
paid to the person entitled to the mortgaged property or authorised to 
give receipts for the proceeds of the sale thereof. 

Nothing in the former part of this section applies to powers ooo- 
ferred before this Act comes into force. 
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The powers aod provisions contained in sections six to nineleer 
{both tneiusive) of the Trustees and Mortgagees* Powers Act, 1866 
shall be deemed to apply to English mortgages, wherever in British 
India the mortgaged propert}’ may be situate, when neither the niort* 
gagor nor the moitgagee is a Hind6, Muhammadan, or Buddhist. 

70. If, after the date of a mortgage, any accession is made to the 
Accoasion to mortgaged mortgaged property', the mortgagee, in the 
property. absence of a contract to the contrary, shall, for 

the purposes of the security, be entitled to such accession. 


lUuBtratioM, 


(a.) A mortgagee to B a certain Held bordering on a rirer. The 6e]d is increased 
by alluvion. For the purport's of bin eeciirity, H in entitled to the incrfaec. 

(6.) A mortgages a certain plot of building land to B. and afterwards erects a 
bouse on the plot. For the purposes of his security, B is entitled to the house as well 
as the plot. 


71. When the mortgaged property is a lease for a term of years, 
Benowal of mortgaged nud tbo mortgagor obtains a renewal of the 

lease. lease, the mortgagee, in the absence of a con* 

tract to the contrary, shall, for the purposes of the security, be entitled 
to the new lease. 

72. When, during the continuance of the mortgage, the mortgagee 
Eights of mortgagee in takes possession of the mortgaged propet ty, he 

possession. may spend such money as is necessary — 

(а) for the due management of the property and the collection of 
the rents and profits thereof ; 

(б) for its preservation from destruction, forfeiture, or sale ; 

(c) for supporting the mortgagor's title to the property ; 

(d) for making bis own title thereto good against the mortgagor ; 

and, 

(e) when the mortgaged property is a renewable leasehold, for the 
renewal of the lease ; 

and may, in the absence of a contract to the contrary, add such 
money to the principal money, at the rate of interest payable on the^ 
principal, and, where no such rate is fixed, at the rate of nine per cent, 
per annum. 

Where the property is by its nature insurable, the mortgagee may 
idso, in the absence of a contract to the contrary, insure and keep in- 
sured against loss or damage by 6re the whole or any part of such pro- 
perty ; and the premiums paid for any such insurance shall be a charge 
on the mortgaged property, in addition to the principal money, with 
the same priority and with interest at the same rate. But the amount 
of such insurance shall not exceed the amount specihed in this behalf 
ill the mortgage-deed or (if no such amount is therein speciBed) two- 
thirds of the amount that would be required in case of total destruc- 
tion to reinstate the property insured. 

Nothing in this section shall be deemed to authorize the mortgage# 
to insure when an insurance of the property is kept up by or on ^haflf 
of the mortgagor to the amount in which the mortgagee is hereby au- 
thorized to insure. 
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78. Wh^ro mortgaged propertj is aold tiimsgh fiolare to pay 
Cbmrge on prooeedfl of arrears of reireiiue or rent due iii respect ibereot 
.^▼enixe-saie. the mortgagee has a charge oo the surplus 

if any) of the proceeds, after payment thereout of the said arrears, for the 
rnount remaining due on the mortgage, unless the sale has been occarr 
noaed by some default on his part. 

74. Any second or other subsequent mortgagee may, at any time 
Ri*^htof«ubHeqnentmort. amount due Oil the next prior mort- 

,ngeo to pay 00 " prior mort- gage has become payable, tender such aniouut 
to the next prior mortgagee, and such mortgagee 
3 bound to accept such tender and to give a receipt for such amount; 
.nd (subject to the provisions of the law for the time being in force 
egulatiiig the registration of documents) the subsequent mortgagee 
hall, on obtaining such receipt, acquire, in respect of the property, all 
he rights and powers of the mortgagee, as such, to whom he has made 
uch tender. 

76. Every second or other subsequent mortgagee has, so far as 
Riprhti! of meano mort- regards redemption, foreclosure, and sale of the 
yiKiw against prior and mortgaged property, the same rights against 
ttl>««*qu6nt mortgagees. the prior mortgagee or mortgagees as his mort- 
gagor has against such prior mortgagee or mortgagees, and the same 
ights against the subsequent mortgagees (if any) as he has against his 
nortgagor. 

TJnbiiities of mortgagee 76. When, during the continuance of the 

n poaauBsion. mortgage, the mortgagee takes possession of the 

mortgaged property — 

(a) he must manage the property as a person of ordinary prudence 
ivould manage it if it were his own ; 

(5) he must use his best endeavours to collect the rents and profits 
.heiet»f ; 

(c) he must, in the absence of a contract to the contrary, out of 
he income of the property, pay the Government-revenue, all other 
jharges of a public nature accruing due in respect thereof durin|[ such 
H>ssessiou, and any arrears of rent in default of paymant of which the 
uoperty may be summarily sold ; 

(d) he must, in the aVisence of a contract to the contrary, make 
uch necessary repairs of tlie projierty as he can pay for out of the rente 
Mid profits thereof after deducting from such rents and profits the pay- 
neiits mentioned in clause (c) and the interest on the principal money | 

(e) he must not commit any act which is destructive or permanent-^ 
y Injurious to the property ; 

( f ) where he has insured the whole or any part of the property 
gainst loss or dama^ by fire, he must, in case of such loss or damage) 
spply any money which he actually receives under the policy, or so 
nuch thereof as may be necessary, in reinstating the property, or, if tho 
mortgagor so directs, in roducUon or discharge of the mortgage-money | 

{g) he must keep clear, full, and accurate accounts of all sums 
received and spent by hiia as mortgagee, and, at any time during the 
Kmtinusuoe of the mor^^e, give t^e mortgagor, at bis request and 
308t, true cppies of ai^ aCQcqhta Itbd qf ^e vouqbers by which tbqy 
are Buppoited ; * 
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<&) his receipts from the mortgaged property, ar» wbere sodk pro- 
perty is peisonaliy occapied by birti^ a fair ocouftatiou^reut in respect 
thereof, sbaJl, after deductiug d^e expenses meetioued io clauses (c) and 
(d), aud interest thereon, be debited against him in reduction of the 
amount (if any) from time to time due to him on account of interest on 
the mortgage- money, and, so far as such receipts exceed any interest due, 
in reduction or disciiarge of the mortgage- money ; tlie surplus (if any) 
shall be paid to the mortgagor ; 

(i) when the mortgagor tenders, or deposits in manner hereinafter 
provided, the amount for the time being due on the mortgage, the mort- 
gagee must, notwithstanding the provisions in the other clauses of this 
section, account for his gross receipts from the mortgaged property from 
the date of the tender or from the eailiest time when he could take such 
amount out of Court, as the case may be. 

If the mortgagee fail to perform any of the duties imposed upon 
Loss oooastoneS by hta him by this section, he may, when accounts are 
defunlt. taken in pursuance of a decree made under this 

chapter, be debited with the loss (if any) occasioned by such failure. 

77. Nothing in section seventy-six, clauses (6), (d), (gr), and (A), ap- 

Reoeipta in lion of in- to cases where there is a contract between 

ieroBt. the mortgagee aud the mortgagor that the re- 

ceipts from the mortgaged property ahall, so long as tlie mortgagee is 
in possession of the property, be taken in lieu of interest on the prin- 
cipal money, or in lieu of such interest aud defined portions of the 
principal. 

Priority. 

78. Where, through the fraud, misrepresentation, or gross neglect 
Postponement of prior of a prior mortgagee, another person has been 

mortgagee. induced to advance money on the security of 

the mortgaged property, the prior mottgagee shall be postponed to the 
subsequent mortgagee. 

79. If a mortgage, made to secure future advances, the performance 
Mortgag. to .eonro nn. of all eDgagemeut, or tbe balance of a ruiinins 

certain amoont whea suud- accouDt, expresses the maximum to be secured 
tnnm ie expressed. thereby, a subsequent mortgage of the same 

property shall, if made with notice of the prior mortgage, be postponed 
to the prior mortgage in respect of ail advances or debits not exceeding 
tbe maximum, though made or allowed with notice of the subsequent 
mortgage. 

iZZtistrarion; 

A mortgages Saltdnpur to bis bankers, B A Co., to seeiire tbe balance of bis so* 
count with them to the extent of Be. 10,000. A then mortgages Soltanpur to C, to 
secure Bs. 10,000, C having notice of tbe mortgage to B A Co., and C gives notice to 
B and Co. of the second morte^e. at tbe date of tbe second mortgage, the balance 
due to B A Oo. does not exceed Bs. 5,000. B. A Co. subsequent^ advauco io A same 
making tbe balaoce of the account against him exceed tbe snm of Be. 10,000. B A Co. 
arc enritied, to tbe extent of Bs. 10,000, to priority over C. 

80t No mcMTigagee paying off a prior mortgage, whether with or 
without notice of an intermediate mortgage, 
«rsokiiig abolished. ^ijereby acquire any priority in rea}>ect of 

Ids origtMl aeciifity* Aod, except in tbe case provided for by 
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eventT«nme, no mortgagee making n siibaeqnent advancn to tlte mort- 
gagor, whetlier witii or withont notice of an intermediate tnortgagei 
bhali tliereby acquire any priority in respect of liis security for such 
absequeiit advance. 

MarsiutUing and Contribution. 

81. If the owner of two properties mortgages them both to one 
HanhaUina aeonritiaa persou. and then mortgages oue of the properties 

to atkotlier person who lias uot notice of the 
briner mortgage, the sectind mortgagee is, in the absence of a contract 
'0 the contrary, entitled to have the debt of the first mortgagee satisfied 
jut of the property not mortgaged to the second mortgagee so far as 
iich property will extend, but not so as to prejudice the rights of the 
irst mortgagee or of any other persou having acquired for valuable 
ousideration an interest in either property. 

82. Where several properties, whether of one or several owners, are 

Oontributioii to mortgage, mortgaged to secure one debt, such properties 
lobt. are, in the absence of a contract to the contrary, 

able to contribute rateably to the debt secured by the mortgage, after 
.educting from the value of each property the amount of any other 
icumbranoe to which it is subject at the date of the mortgage. 

Where, of two properties belonging to the same owner, one is 
’mortgaged to secure oue debt, and then both are mortgaged to secure 
notber debt, and the former debt is paid out of the former property, 
meb property is, in the absence of a contract to the coutiary, liable to 
on tribute rateably to the latter debt after deducting the am<»iint of the 
uruier debt from the value of the property out of which it has been 
mid. 

Nothing in ibis section applies to a property liable under section 
,ighty*one to the claim of the second mortgagee. 

Deposit in Court. 

88. At any time after tlio principal money has become payable, and 
Power to deposit in Court before a suit for redemption of the mortgaged 
iiousgr dae on mortgage. property is barred, the mortgagor, or any other 
jerson entitled to institute such suit, may deposit, in any Court in which 
e might have instituted such suit, to the account of the mortgagee, the 
mount remaining due on the mortgage. 

The Court shall thereupon cause written notice of the de^kosit to 
BIgbttomoaej depoaiied he Served ou the mortgagee, and the mortgagee 
^ mortgagor, may, on presenting a petition (verified in man- 

ner prescribed by law for the verification of plaints) stating the amount 
jben due on the mortgage, and his willingness to accept the money so 
ieposited in full discharge of such amount, and on depositing in the 
ime Court the mortgage-deed if then in his possession or power, apply 
or and receive the money, and the mortgage-deed so deposited shall 
ie delivered to the mortgagor or such other person as aforesaid. 


84. When the mortgagor or such other person as aforesaid has 

. f j L tendered or deposited in Court under sectipn 

OeiiMtMm or inier««t. eighty-tliree the amount remaining due on the 

Borigage, iniereet on the principal money shall cease from the date of 
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tbe teiidefi or as sooti as the mortgagor or mah other fimetiai 

has done all that has to be done by him to enable the mor^pkgee to 

take such amount out of Court, aa the case may be. 

Nothing in this section or in section eigbty«tliree shall be deemed 
to deprive tbe mortgagee of his right to interest when there extHie a 
contract that he shall be entitled to reasonable notice before payment 
or tender of the luortgage-money. 

Suits for Fm^edosurs, Sale, or BedempiioTU 

86. Subject to the provisions of the Code of Civil Procedure, sec- 
Partiee to suits for fore- ^37, all persons having an interest in the 

olosare, sale, and redenip. property comprised in a mortgage mtist be 
tion. joined as parties to any suit under this cliafUeC 

relating to such mortgage : Provided that the plaintiff has notice of such 
interest. 

Foreclosure and Sale, 

86. In a suit for foreclosure, if the plaintiff sitrceeds, the Court 

shall make a decree, ordering that an account 
D^ree in foreclusuro.suit. be taken of what will be due to the plaintiff 
for principal and interest on the mortgage, and for his costs of the 
suit (if any) awarded to him, on the day next hereinafter referred to, of 
declaring the amount so due at the date of such <lecree, 

and ordering that, upon the defendant paving to the plaintiff or 
into Court the amount so due, on a day within six months from the 
date of declaring in Court the amount so due, to be fixed by the Court, 
the phdntiff shall deliver up to the defendant, or to snch person as ire 
appoints, all documents in his possession or power relating to the mort- 
gaged property, and sliall transfer the property to the defendant free 
from all inciimirrances created by the plaintiff or any person claiming 
under him, or, where the plaintiff claims by derived title, by those under 
ivhorii he claims ; and shall, if necessary, put the defendant into posses- 
sion of the property ; but 

that, if the payment is not made on or before the dav to be fixe«i 
by the Court, the dofeudant shall be absolutely debarred of all right 
to redeem the property. 

87. If payment is made of such amount and of such stibsequent 
Procedure in oa«e of pay- Costs ns are mentioned in section ninety-four, 

meni of amount due. the defendant shall (if necessary) be^ put into 

possession of the mortgaged property. 

If such payment is not so made, the plaintiff may apply to the 
Order absolute for fore- Court for an order that the defendant ar»d all 
oloaure. persons claiming through or under him be 

debarred absolutely of ail right to redeem the mortgaged property, and 
the <3oiirt shall then pass such order, and may, if necessary, deliver 
possession of the property to the plaintiff : 

Provided tliat the Court may, upon good cause shewn, and upon 
such terms (if any) as it thinks fit, from time 
Power to enlarge time. ^ po8tf)one the day appointed for such 

payment. 
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l!h» the pttisttig of at» ei^er Hinder the eeeond perngiaph of thie 
eeotioo the debt aecofed by thie mortgage shall oe deemed to be 
discharged. ^ 

In the Code of Civil Procedure, Schedule I¥.,No. 12®, for the words 
^ Rnal decree,*' the words ** Decree abeolute** shall be sabstitnted. 

88. In a 'suit for sale, if the plaintiff succeeds the Court shall 
pass a decree to the effect mentioned in the first 
I)6ore6 for sale, aeoond paragraphs of section eigbtj-aix, and 

also ordering timHk default of the defendant paying as therein men- 
tioned, the mortgaged property, or a sufficient part thereof be sold, and 
that the proceeds of the sate (after defraying thereout the ei^enses of 
tire sale) be paid into Coart and applied in payment of what is so found 
due to the plaintiff, and that the balance (if any) be paid to the defend- 
ant or other persons entitled to receive the same. 

In a suit for forecloeure, if the plaintiff succeeds, and the mortgage 
Power to deoree sale in is not a mortgage by conditional sale, the Court 
fiiireoloeiiro.etiii. may, at the instance of the plain tifi, or of any 

fierson interested cither in the mortgage^rnoney or in the right of re- 
demption, if it thinks fft, pass a like deoree (in lieu of a da^rree for fare- 
doaure) on such terms as it thinks fit, including, if it thinks fit, the 
deposit in Court of a reasonable sum, fixed by the Court, to meet the 
expenses of sale and to secure the performance of the terms. 


89. If in any case under section eighty -eight the defendant pays 
Prooedare when defottd- to the plaintiff or inU» Court on the day fixed 

aoi p»ra umoniit dae. as aforesaid the amount due under the inort- 

l^ge, the costs (if any) awarded to him and such subsequent costs as are 
mentioned in section ninety -four, the defend- 
Order absolafte for sab. shall (if necessarj^) be put in possession of 

t^ie mortgaged property ; but if such payment is not so made, the plaint- 
iff or the defendant, as the case may be, may apply to the (Zlourt for an 
order absolute for sale of the mortgaged property, and the Court ahall 
then pass an order that such property, or a sufficient part therdK be 
eold, and that the proceeds of the sale be dealt with as is inentioffM in 
Section eighty-eight; and thereupon the defendant's right to redeem 
mnd the socuifity shall both be extinguished. 

90. When the nett proceeds of any such sale are insufficient to pay 
ttsoevaty of balanoe doe ^he amount due for^^the time being on the mort- 

«a Mdriiraaa gag^> if ^he btiiance is legally recoverable from 

the defendant otherwise than out of the property sold, the Court w^ay 
a deoree for such sum. 


Medemption^ 

99L Besides the mortgagor, any of the following persons may re- 
V9 Im» ney 4 ioe for ledmnp* deetii, or itmtitnie a suit for redemption of, the 
iloa. mortgaged property: — 

(m) any pmen (ot%t^ than the mortgagee of the interest softgbt to 
be fOdeemed) haviiig^ail^^ in or <ffiarge upon the property ; 

0if any exty intereH or diaxge upon, the right to 

redeem the property f . r - ^ 
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mf surety tof Um psymexit of the mortgagenietit'ot e»Qr part 

tlneroof; 

(d) the guardiao of the property of a miaar m<Mrtgagor oa behalf 
of aacA ttinor; 

(e) the committee or other l^al cttrator of a lunatic or idiot mort* 
Plger on behalf of each lunatic or idiot ; 

(/) the judgment-creditor of the mortgagor, when he has obtained 
execution by att^hmetit of the mortgagor’s iotorest in the property ; 

(g) a oreditor of the mortgagor who has, in a suit for the adminis- 
tration of bis estate, obtained a decree for sale of t lie mortgaged property. 

» In a suit fer redemption, if the plaintiff 
Deoreoinr.d.mptu«.»it. gnooewfa. the Oouxt shaU pass a decree order, 
ing— 

that an account be taken of what will be due to the defendant fee 
the mortgage-money and for his coats of the suit (if any) awarded to 
him, on day next hereinafter referred to^ or declaring the amount 
so due at the date of such decree ; 

that, upon the plaintiff paying to the defendant or into Court the 
amount so due on a day within six months from the date of deciaiing 
in Court the amount so due, to be fixed by the Court, thr* defendant 
shall deliver up to the plaintiff, or to such person as he appoints, all 
documents in his possession or power relating to the mortgage*! property, 
and shall re-transfer it to the plaintiff, free fiom the moitgago, and frotn 
all incumbrances created by the defendant or any person datmtng under 
htm, or, when the defendant claims by derived title, by those under 
whom he claims, and shall, if necessary, put the plaintiff mto possession 
of the mortgaged propei ty ; and 

that if such payment is not made on or before the day to be fixed 
by the Court, the plaintiff shall (unless the mortoge be simple or 
usufructuary) be absolutely debarred of all right to redeem the property, 
or (unless the mortgage be by conditional sale) that the property be sold, 

9^^If payment is made of such amount and of such subsequent 
fa case of redenpUon, co»ts as are mentioned in section ninety-four, 
pAmioa. the plaintiff shall, if necessary, be put into pos- 
session of the mortgaged property. , , ^ . 

If such payment is not so made, the defendant may (unless the 
In dn&ntt. forMlorar. or morttage is simple or usufnictii^) wply to 
Mile, the Court for an order that the plaintiff and all 

persons claiming through or under him be debarred absolutely of all 
right to red^m, or (unless the mortgage is by conditional sale) for an 
order that tbo mortgaged property be sold. 

If he applies for the former order, the Court shall pass an order 
that the plaintiff and* all persons claiming through or under him be 
absolutely debarred of all right to redeem the mortgaged property, and 
may, if necessary, deliver possession of the property to the defeiiaant. 

If he applies for the latter order, the Court shall pass an order 
such property or a sufiBeient part thereof be sold, and that the 
prooeaila of ih« Sftte (i^ <l«ft»ying thewoW the espenses of the sale) 
M paid into Court and applied in payment # what is found ta tihe 
dcIhMioB*. ood Mmbe poid to or ^ 

•atided to loeei i ridi ie mmi ^ 
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Oq the pasMiig of aoy order under ttio eectkm ibe platntiSfe right 
to redeem and the security shall, as regards the property affeeied by 
the order, both be extinguished : 

Provided that the Court may, upcm good cause shewn, and upon 
such terms <if any) as it think 6t, from time to 
nofrertoentaiwetime. postpone the day fixed uudm sect^ 

ninety-two for payment to the defendant, 

ML In finally adjusting the amount to be paid to a mortgagee in 
Ooipts 4 ^ mortgagee wvAh <^ese of a redemption or a sale by the Court 
■eqeeet to deorea. under this chapter, the Court shall, unless the 

conduct of the mortgagee has been sucn as to disentitle him to costs, 
add to the mortgage-money such costs of suit as have been properly 
incurred by him since the decree for foreoloeure, redemption, or sale 
up to the time of actual payment. 

96. Where one of several mortgagors redeems the mortgaged pro- 
enlarge of one of aeyenil petty, and obtains possession thereof, he has a 
oo-mor^agoniwhoredeema. charge on the share of each of the other co- 
mortgagora in the property for his proportion of the expenses properly 
incurred in so redeeming and obUdning possession, 

Salejof Property mi^ecst to prior Mortgage. 

96. If any property the sale of which is directed under this chapter 
8alo of nropertj aabjoofe is subject to a prior mortgi^, the Couit may, 
to pHor mortgage. with the consent of the prior mortgagee, order 

that the property be sold free from the same, giving to such prior mort- 
gagee the same interest in tlie proceeds of the sale as he bad in the 
property sold. 

Applioatioa of prooeoda. SvLoh proceeds shall be brought into 

Court and applied as follows : — 

first, in payment of all expenses incident to the sale or properly 
incurred in any attempted sale ; 

secondly, if the property has been sold free from any prior mortage 
in payment of whatever is due on account of such mortgage ; 

thirdly, in payment of all interest due on account of the mor te juge 
in oonsecmence whereof the sale was directed, and of the costa oi^Se 
xuit in which the decree directing the sale was made ; 

fourthly, in payment of the principal money due on aoeount of tha 
mortgage; and 

lastly, the residue (if any) shall be paid to the person proving him- 
self to oe^ interested in the property sold, or, if there be more such 
persons than one, then to such persons, according to their reqpncti^ 
interests thermn or upon their juint receipt. 

Nothing in this section or in section ninety-tix shall be dembed tr 
affect the poweis conferred hf section fifty-seven. 

Ancmeiioue Mtrrtgagee. 

96. In the case of a mor^^age, not being a timfde mortgage^ 
Hsffteiifs «ot dstorilMd mortgage by conditsoml sale, an osiifinietaar 
•JSi" •*». slansss (t), mortgage, or an English nKartgage, or a oemfea 
IT* fit tb« fint ^ lltifd, or the aeoend 'mm 

lunl,of radb iotm, tkti ud IhiWijlli, y>rtitai Aril A 
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Aternansd ib^r ooatmct «a erideaoed in tli« mortgage-d^, and 
« iu aa aooh contract does not extend, bj local usage. 

Attachment of Mortgaged Property. 

99. Where a mortgagee in execution of a decree for the eatisfiwtion 
Attoohmeotofinortgsged of any claim, whether arising under the mort- 

, ... 8^ or not, attaches the mortgaged propertyy 

16 ahdl not be entitled to bring such property to sale otherwise than 
^y instituting a suit under section sixty-seven, and he may institute 
mch suit notwithstanding anything contained in the Code of Civil 
Procedure, section 43. 

Chargee. 

100. Where immoveable property of one person is by act of parties 

or operation of law made security for the pay* 
Charges. ment of money to another, and the transaction 

does not amount to a mortgage, the latter person is said to have a charge 
on the property ; and all the provisions hereinbefore contained as to a 
mortgagor shall, so far as may be, apply to the owner of such property, 
and the provisions of sections eighty-one and eighty-two, and all the 
provisions hereinbefore contained as to a mortgagee instituting a suit 
for the sale of .the mortgaged property, shall, so far as may be, apply to 
the person having such charge. 

Nothing in this section applies to the charge of a trustee on the 
trust-property for exposes properly incurred in the execution of his trust. 

101. Where the owuer of a charge or other incumbrance on 
Sztingnishmentofobarg- immoveable property is or becomes absolutely 

ea entitled to that property, the charge or iociim- 

brance shall be extinguished, unless be declares, by express words or 
necessary implication, that it shall continue to subsist, or such continu- 
ance would be for his benefit. 

Notice and Tender. 

102. Where the person on or to whom any notice or tender Is to be 

‘ Serrioe or tender on <ir served or made under this chapter does not 
to agent. reside in the district in which the mortgaged 

property or some part thereof is situate, service or tender on or to an 
agent holding a general power-of-attorney from such person or other- 
wise duly authorized to accept such service or tender shall be deemed 
aufiicieiit. 

Where the person or agent on whom such notice should be served 
cannot be found in the said district, or is unknown to the person re- 
quired to serve the notice, the latter person may apply to any Court in 
which a suit might be brought for redemption of the mortgaged property, 
and such Court shall direct in what manner sUch notice shall be served, 
and any notice served in compliance with such direction shall be deemec' 
sufficient 

Where the person or agent to whom such tender should be made 
cannot be found within the said district, or is unknown to the persov^ 

^ desiring to make the tender, the latter person may deposit in such 
Ckmrt as last aforesaid amount sought to be tendered, and such 
deposit shall h%vn ijbie of a tender oi such amount 
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Kofcioe, Ao.,to0rivpw. served tott « Iqr, m a Uewder or deposit tmdo 
•oninoompetenitoocrntract. or accepted Or taken out of Court by, any per- 
son incompetent to contract, such notice may be served, or tender or 
deposit made, accepted, or taken by the legal curator of the f^perty of 
mch person ; but where there is no such curator, and ft fa r^disite or 
iesirable in the interests of such person that a notice should served 
>r a tender or deposit 'made under the povisioos of this chapter, applica- 
;ion may be made to any Court in which a suit might be brought for 
;be redemption of the mortgage to appoint a guardian ad litem for the 
purpose of serving or receiving service of such notice, or making or 
cceptiug such tender, or making or taking out of Court such deposit, 
nd for the performance of all consequential acts which could or 
>ught to be done by such person if he were competent to contract ; 
and the provisions of Chapter XXXI. of the Code of Civil Procedure 
ihall, so far as may be, apply to such application, and to the parties 
‘hereto, and to the guardian appointed thereunder. 

104. The High Court may, from time to time, make rules consistent 
Power to nuke rolec. with this Act for carrying out in itself, and in 
the Courts of Civil Judicature subject to its 
uperintendence, the provisions ooutaitied in this chapter. 


CHAPTER V. 

Of LsitSKS OF Immovisablf Propkkty. 

106. A lease of iihinoveable property is a transfer of a right to 
Lease defined. enjoy such pioperty, made fur a certain time, 

express or implied, or in perpetuity, in con«> 
sideration of a price paid or promised, or of money, a share of crops, 
service, or tiny other thing of value, to be rendered periodically or on 
specified occasions to the tmnsferor by the transferee, who accepts the 
transfer on such terms. 

The transferor is called the lessor, the transferee is called the lessee. 
Lessor, lessee, premium, the price is Called the premium, and the money, 
sad rent defined. share, service, or other thing to be so rendered, 

is called the rent, 

106. In the absence of a contract or local law or usage to the 
Dumtiem of oortain lenses trary, a lease of immoveable property for agri-* 
In nlMienoe of writ^ cou* cultural or manufacturing purposes shall be 
imoi or loon! usage, deemed to be a lease from year to ^rear, termin 

nable, on the part of ei ther lessor or lessee, by six mouths" notice expiring 
with the end of a year of the tenancy ; and a lease of immoveable 
property for any other purooM shall be deemed to be a lease from month 
to month, terminable, on the part of either lessor or lessee, by fifteen 
days' notice expiring with the end of a month of the tenancy. 

Every notice under this s^tioo must be in witting, signed by or 
on behalf of the person giving it, and teodored or delivered either person*' 
ally to the party who is intended to be bound by it, or to one of bis 
&mily or servants at bis lestdeiiee, or (if such tender or delivery is not 
pracUoable) aflSxed to a oonspicaoiui p^ of the pinqpeiiy,, . : > 
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tor. A lease rf iamoveaUe 'prapeiij from year to yearVer for any 
Imm hoe nmde. exceeding one year, or reserving^ yearly 

rent, oan be nMMie only a r^ater^ inatrn* 
ment. 

^ All other leases of immoveable property may be made eitfaer by 
sm instrament or by oral agreement. 

lOB. In the absence of a contract or local usage to the contrary, 
Bighu and liahilities of the lessor and the lessee of immoveable property, 
Imor and lamee. ^ as against one another respectively, possess the 
rights and are subject to the liabilities mentioned in the rules next 
iolbwing, or such of them as are applicable to the property leased: — 

A, — Mights and Liabilities of the Lessor. 

(a) The lessor is bound to disclose to the lessee any material defect 
in the property, with reference to its intended use, of which the former 
is and the latter is not aware, and which the latter could not with 
ordinary care discover : 

<&) the lessor is bound on the lessee’s request to put him in posses* 
siou of the property : 

(c) the lessor shall be deemed to contract with the lessee that, if 
the latter pays the rent reserved by the lease, and performs the con- 
tracts binding on the lessee, h# may hold the property during the time 
limited by the lease without interruption. 

The benefit of such oontract shall be annexed to, and go with, the 
lessee’s interest as such, and may be enforced by every person in whom 
that interest is for the whole or any part thereof from time to time 
vested. 

B, — Rights and LiaJbilities of the Lessee. 

id) If during the continuance of the lease any accession is mad0 
to the property, such accession (subject to the law relating to alluvion 
for the time being in force) shall be deemed to be comprised in the lease : 

(s) if by fire, tempest, or flood, or violence of an army or of a mob, 
or other irresistible force, any material part of the property be wholly 
destroyed or rendered substantially and permanently unfit for tlm 
purposes for which it was let, the lease shall, at the option of the lessee, 
be void : 

Provided that, if the injury be occasioned by the wrongful act or 
default of the lessee, be shall not be entitled to avail himself of the 
benefit of this provision : 

( /) if the lessor neglects to make, within a reasonable time after 
BOtke, any repairs which he is bound to make to the property, the 
lessee may make the same himself, and deduct the expense of such re- 
pairs with interest from the rent, or Otherwise recover it from the lessor : 

(g) if the lessor selects to make any payment which be is bound 
to mfdm, and which, if not made by him, is recoverable from tlie lessee 
or against the property, the lessee may make such payment himse^ 
and deduct it mth interest from the rent, or otherwise recover it from 
the lessor ; 

(h) the lessee may remove, at any time during the contiooanoe «€' 
the lease, all things whudi he has attached to the etaih ; provtded.«be 
hams the property in the state m which he received it: 
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{{) whon a lease of uncerlam doration deteraines byaoiy meaas 
except the faiilt df the lessee, he or his legal representatiee is entiUed'' 
to all the crops jdanted or sown the lessee, aod growing upon the 
property when the lease determines, and to free ingress and egress to 
gatW and carry them : 

(y) the leasee may transfer absolutely, or by way of mori^gage .mr 
mib-lease, the whcde or any part df his interest in ^e property, and any 
transferee of such interest or part may again transfer it. The leasee 
shall not, by reason only of such transfer, cease to be subject to any 
of the liaUiuies attaching to the lease : 

nothing in this clause shall be deemed to authorize a tenant having 
an untransferable right of occupancy, the farmer of an estate in respect 
of which default has been made in paying revenue, or the lessee of an 
estate under the management of a Court (S’ Wards, to assign bis interest 
as such tenant, farmer, or lessee : 

(k) the lessee is bound to disclose to the lessor any fact as to the 
nature or extent of the interest which the lessee: is about to take, of 
which the lessee is, and the lessor is not, aware, and which materially 
increases the value of such interest : 

{1) the lessee is bound to pay or tender, at the proper time and 
place, the nremtum or rent to the lessor or his agent in this bohaif : 

(m) the lessee is bound to keep, mnd on the termination of the 
lease to restore, the property in as go<^ condition as it was in at the 
time when he was put in possession, subject only to the changes caused 
by reasonable wear and tear or irresistible force, and to allow the lessor 
and his agents, at all reasonable times during the term, to enter upon 
the property and inspect the condition thereof, and give or leave notice 
of any defect in such condition ; and, when such defect has been caused 
by any act or default on the part of the lessee, his servants or agents, 
he is bound to make it good within three mouths after such notice has 
been given or left : 

(n) if the lessee becomes aware of any proceeding to recover the 
property or may part thereof, or of any encroachment rntme upon, or any 
interference with, the lessor’s ri^^hts ooooerning such property, he is 
bound to mve, with reasonable diligence, notice thereof to the lessor; 

(o) the lessee may use the property and its products (if any) as a 
Ipmon of ordinary prudenoe would use them if they were his own ; but 
he must not use, or permit another to use, the property for a purpose 
other than that for which it was leased!, or fell timter, pull down or 
dami^ buildings, work mines or quarries not open when the lease 
was granted, or commit any other act which is destructive or perma^ 
nently injurious thereto : 

ne must not, without the lessor’s consent, erect on the property 
any permaiietit structure, except for agricultural purposes : 

(g) on the determinatiou of the lease, the leasee is bound to put 
the ksm into poaseeaioa of the nroperty* 

IM. If the lessor transfeis toe property leased, or any part Ibereof, 
mgbis of ksioi^s tc«Bs- My^ part of his interest therein, the trans^ 
ftesa feree, in ^e absence of a contiaet to the con* 
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00 long as be is the owner of it ; but the lessor shiUI not, by reasob only 
of sucli transfer, cease to be siit^^t to any of the liiAiiiities imposed 
upon him by the lease, unless the lessee elects to treat the trunelerea 
as the person liable to him : 

Provided that the transferee is not entitled to arrears of rent due 
before the transfer, and that, if the lessee, not having reason to believe 
that such transfer has been made, pays rent to the lessor the lessee 
shall not be liable to pay such rent over again to the transferee. 

The lessor, the transferee, and the lessee, may determine what 
propot tion of the premium or rent reserved by the lease is payable iu 
respect of the part so transferred, and, in case they disagree, such deter* 
niination may be made by any Court having jurisdiction to entertain a 
suit for the possession of the property leased. 

110. Where the time limited by a lease of immoveable property is 
Bsdasionofday on which expr^ed as commencing from a particular 
term commences. day, in Computing that time such day shall be 

excluded. Where no day of commencement is named, the time so 
limited begins from the making of the lease. 

Where the time so limited is a year or a number of years, in the 
Duration of lease for a absence of an express agreement to the con* 
year. trary, the lease shall last during the whole anni* 

yersary of the day from which such time commences. 

Where the time so limited is expressed to be terminable before its 
Option to determine expiration, and the lease omits to mention at 
lease. whose option it is so terminable, the lessee, and 

not the lessor, shall have such option. 

111. A lease of immoveable property de* 

Determination oflease. termines— 

(а) by efflux of the time limited thereby ; 

(б) where such time is limited conditionally on the happening of 
3 ome event — ^by the happening of such event : 

(c) where the interest of the lessor iu the property terminates on, 
or his power to dispose of the same extends only to, the happening of 
4 my event — by the happening of such event : 

(jd) in case the interest of the lessee and the lessor in the whole 
dT the property become vested at the same time in one person in the 
sameright: , 

(e) by express surrender; that is to say, in case the lessee yields 
up his interest under the lease to the lessor, by mutual agreement 
b^ween them : 

(/) by implied surrender : 

<p) by forfeiture ; that is to say, (1) in case the lessee breaks an 
express condition which provides that, on toeach thereof, the lessor may 
re-enter, or the lease shall become viod ; or (2) in case the lessee re- 
nounces his character as such by setting up a title in a third Mrapn or 
by dsiming title in himself ; and in either case the lessor or his trans- 
feree does some act showing Itis intention to determine the lease : 

(4) on the expiration of a notice to determine the lease, or to quit, 
or oi intenaou to quit, the property leased, duly given by one party to 
the othec. 
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th* WHrtimwM# tfc# fooMog him. Thi» u «» im^ed larniider of tbo 
farmer lease, and such lease determines thereupon. 

112. A forfeiture under section one hundred and eleven, clause (gr), 

is waived by acceptance of rent which has 
Wahrer oC forfeitaroo become due since the forfeiture, or by distress 
br such rent, or by any other act on the part of the lessor showing an 
ntention to treat the lease as subsisting: 

Provided that the lessor is aware that the forfeiture has been in* 
urred : 

Provided also that, whore rent is accepted after the institution of a 
ait to eject the lessee on the ground of forfeiture, such acceptance is 
ot a waiver. 

113. A notice given under section one hundred and eleven, clause 

(A), is waived, with the express or implied con- 
Waiviv of aotioo to qoit. person to whom it is given, by any 

ct on the part of the person giving it showing an intention to treat the 
sase as subsisting. 

IHuMiraUtmi. 

(a.) A* the lesRor. ttiren B. the lessee, notice to ^ult the property leased. The 
otioe exfHres. B tenaers, and A accepts, rent which has become due in respect of 
he property since the expiration of the notice. The notice is waiye4* 

(h.) A, the lessor, gives B, the lessee, notice to quit the property leased. The 
otice expires, and B remains in possession. A gives to B as lessee a second notiop 
o quit. The first notice is waived. 

114. Where a lease of immoveable property has determined by 
Belief against forfeiture forfeiture for non-payment of rent, and the 
fT non*pBjiiieat of rent. lessor sues to eject the lessee, if. at the hearing 
f the suit, the lessee pays or tenders to the lessor the rent in arrear, 
ogetW with interest thereon and his full costs of the suit, or gives 
ucb security as the Court thinks sufficient for making such payment 
ithin fifteen days, the Court may, in lieu of making a decree for eject* 

. ent, pass an order relieving the lessee against the forfeiture : and there- 
pon the lessee shall hold the property leased as if the forfeiture had 
ot occurred. 

115« The surrender, express or implied, of a lease of immoveable 
Bffeci of sumnfier nna property does not prejudice au under-lease 
nrfeitani onn&acr^lMWM. the property or anj part thereof previously 
Taoted by the lessee^ on terms and conditions substantially the same 
except as regards tlie amount of rent) as those of the ori^nai lease,; 
ut, unless the surrender is made for the pur|:H>se of obtaining a new 
9sse, the rent payable hj> and the contracts binding on, the under- 
dssei, shall be respectively payable to and enforceable hy the lessor. 

The ferfettore of sitoh a lease annuls all such under^lesses, excejpt 
bare such fmrfekuie hse been procured by the lessor in fraud of the 
ud^lesseee,<w lelief agaixM^^I^ Is granted under see^m 

ne hundred and fourteen* 
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116. If a lessee or iinder-lessee of property remains in possession 

^ ^ thereof after the determination of the lease 

eo o tag oyer. granted to the lessee, and the lessor orhisle^al 
representative accepts rent from the lessee or under»lessee, or otherwise 
assents to his continuing in possession, the lease is, in the absence of an 
agreement to the contrary, renewed from year to year, or from month to 
month, according to the purpose for which the property is leased, as 
specified in section one hundred and six. 

Illustrations. 

(a ) A lets a bonse to B for fire years. B underlets the house to C at a monthly 
Tent of Bs. 100. The five years expire, but C continues in possession of the house 
and pays the rent to A. C's lease is renewed from month to month. 

( 6 .) A lets a farm to B for the life of C. C dies, but B continues in possession 
with A’s assent. B’s lease is renewed from year to 3 " ear. ^ 

117. None of the provisions of this chapter apply to leases for 
Exemption of loasoa for agricultural purposes, except in so far as the 

agricultural parp^ises. Local Government, with the previous sane- 

tion of the Governor-General in Council, may, by notification published 
in the local official Gazette, declare all or any of such provisions to be so 
applicable, together with, or subject to, those of the local law (if any) 
for the time being in force. 

Such notification sliall not take effect until the expiry of six months 
from the date of its publication. 


CHAPTER VI. 

Of Exchanges. 

118. When two persons mutually transfer the ownership of one 

tiling for the ownership of another, neither 
” Exchange ’* defined. thing or both things being money only, tho 
transaction is called an exchange.** 

A transfer of property in completion of an exchange can be made 
only in manner provided for the transfer of such property by sale. 

119. Ill the absence of a contract to tho contrary, tho party 

' Bight of party deprired deprived of the thing or part tiiereof ho ^ 
of thing received in ex- received in exchange, by reason of any defect 
change. in the title of the other party, is entitled at 

his option to compensation or to the return of the thing transferred by 
him. 

120. Save as otherwise provided in this chapter, each party has the 
Eighu and liabiiitiei of rights and is subject to the liabilities of a seller 

parUes. as to that which he gives, and has the rights 

y.nd is subject to the liabilities of a buyer as to that which he takes* 

121« On an exchange of money, each par^ 
Exoliange of mosey. thereby warrants the genuineness of the m&aej 
given by him. 


M. 77 
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CHAPTER ViL 

Of Gifts. 

122. '' Gift’* is the transfer of pertaip existing moveable or ini* 

moveable property made voluntarily and without 
"Gift** defined. consideration, by one person, called the donor, 

to another, called the donee, and accepted by or on behalf of the donee. 

Aooeptenoe when to be , Such acceptance must be made during the 
made. life- time of the donor and while he is still 

capable of giving. 

If the donee dies before acceptance, the gift is void. 

123. For the purpose of making a gift of immoveable property, tho 

» • transfer must be effected by a register^ in- 

TVantfer how effeotod. strument signed by or on behalf of the donor, 

nnd attested by at least two witnesses. 

For the purpose of making a gift of moveable property, the transfer 
may be effected either by a registered instrument signed as aforesaid or 
hy delivery. 

Such delivery may be made in the same way as goods sold may be 
delivered. 

Gift of existing and fhtnre 124. A gift comprising both existing and 

property. future property is void as to the latter. 

125. A gift of a thing to two or more donees, of whom one does 
Gift to sereral, of whom not accept it, is void as to the interest which 

one dooB j*ot aooept. he would have taken bad he accepted. 

126. The donor and donee may agree that on the happening of any 
When gifk may be sns* specified event which does not depend on the 

pended or revoked. will of the donor a gift shall be suspended or 

revoked ; but a gift which the parties agree shall be revocable wholly 
or in part at the mere will of the donor is void wholly or in part, as the 
case may he. 

A gift may also be revoked in any of the cases (save want or failure 
of consideration) in which, if it were a contract, it might be rescinded. 

Save as aforesaid, a gift cannot be revoked. 

Nothing contained in this section shall be deemed to affect the 
r^ta of transferees for consideration without notice. 

Illustrations, 


: to himself, with B*s ament, the right to take 
B dies without oeecendaata 


(a.) A ffivee a field to B, reeerTing \ 
the field in case B and hie deeomiaante die before A. 
in A*e lifetime. A may take back the field. 

(6.) A gives a l^h of rupees to B, reserving to himself, with B*b assent, the 

S ht to take back at pleasure Ks. 10,000 out of the Ukh. The gift holds good as to 
. 96,000, but IS voia as to Bs. 10,000, which continue to belong to A. 


127. Where a gift is in the form of a single transfer to the same 
^ person of several things of which one is, and 

Onorptts gHla Others are not, burdened by an obligation, 

the donee can take nothing by the gift unless he accepts it fully. 

Where a gift is in the form of two or more separate and indepen« 
dfint ttwnsibrs to the same person of several things, the donee is at 
Hherty to accept oao dP them and refuse the others, although the former 
may he beneficial and the latter 
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A dmee not ooinp«(eiit to contract, and accepting piopeit; bur> 
Omtom gift to diiqiwU. dened by any obligation, is not bound by bis 
fiad poMon. acceptance. But if, after becoming competont 

to coutract, and being aware of the obligation, he retains the property 
given, he becomes so bound. 

Ulustratiom. 


(a.) A has aharei ia X, a proaperons joint<stook oompanj, aa<! a!«o abarea in Y, 
a 5<>'>ttt-atock eompanv in diffioiiltieB. Heavy calla are exacted in reapeot of the abarea 
in Y. A eivea B all hia aharee in joiiit>8took oompaniea. B refuges to accept the 
abarea in Y. He cannot take the shares in 

(b.) A, having a lease for a term of years of a house at a rent which he and hia 
repreaentativea are bound to pay during the term, and which is more than the house 
nan he let for, gives to B the lease, and also, as a separate and independent transao* 
tion, a sum of money. B refuses to accept the lease. He does not by this refusal 
forfeit the money. 


128. Subject to the provisions of section one hundred and twenty- 

Universal donee. seven, where a gift consists of the donor's whole 

property, the donee is personally liable for all 
the debts due by the donor at the time of the gift to the extant of the 
property comprised therein. 

129. Nothing in this chapter relates to gifts of moveable pronerty 

Saving of donations in contemplation of death, or shall be 

inoriu eausd and Muham- deemed to aScct any rule of Muhammadan 
madsA law. law, or, save as provided by section one hun- 

dred and twanty-tbreei any rule of Hinad or Buddhist law. 


CHAPTER VIII. 

Of Tbansfebs of Actionable Claims. 

ISO. A claim which the Civil Courts recognise as affording grounds 
for relief is actionable whether a suit for its 
AeUonable claim. enforcement is or is not actually pending or 

likely to become necessary. 

131. No transfer of any debt or any beneficial interest in moveable 

Transfer of debts. property shall have any operation against the 

debtor or against the person in whom the pro- 
perty is vested, until express notice of the transfer is given to binii 
unless he is a party to or otherwise aware of such transfer ; and every 
dealing by such debtor or person, not being a party to or otherwise 
aware of, and not having received express notice of, a transfer, with the 
debt or property, shall be valid as against such transfer. 

Jllugtration, 

A owes mimej to 8, who transfers the debt to 0. B then demands the debt from 
A* ^bo, having no notice of the transfer, pays B. The payment is valid, and 0 
momut sue A lor the debt.' 

132. Every such notice must be in writing signed by the person, 
Hotioe to be in writing making the transfer, or by his agent duly 

antborieed in this behalf. 
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133. On receiving such notice, the debtor or peiwn in . whom Ae 
Debtor to give effect to property is vested shall give effept to the trane- 

;reiiefer. , fer, unless where the debtor resides, or the pro- 

perty is situate, in a foreign country, and the title of the person in 
whose favour the transfer is made is not complete according to the law*, 
pf such country, 

134. Where the transferor of a debt warrants the solvency of the 
Warrauty of aoivenpy of debtor, the warranty, in the absence of a con- 

iobtor, tract to the contrary, applies only to his solvency 

X the time of the transfer, and is limited, where the transfer is made 
er consideration, to the amount or value of such consideration. 

136. Where an actionable claim is sold, he against whom it is’ 
Dinohargo of person ^oade is wholly discharged by paying to the 
against whom olaim is sold, buyer the price and incidental expenses of the 
sale, with interest on the price from the day that the buyer paid it. 
Nothing in the former part of this section applies — 

(а) where the sale is made to the co-heir to, or co- proprietor of, 
l.he claim sold ; 

(б) where it is made to a creditor in payment of what is due to 
him ; 

(c) where it is made to the possessor of a property subject to the 

actionable claim ; » 

(d) where the judgment of a competent Court has been delivered 
affirming the claim, or where the claim has been made clear by evidence; 
and is ready for judgment. 

136. No Judge, pleader, mukhtdr, clerk, bailiff, or other officer con- 
Inoapaoity of officers oon. J^ected with Courts of justice, can buy any 

Hooted with Courts of Jus- actionable claim falling under the jurisdiction 
^*0®* of the Court in which he exercises bis functions. 

137. The person to whom a debt or charge is transferred shall 
Liability of transferee of take it subject to all the liabilities to which 

debt. the transferor was subject in respect thereof 

at the date of the transfer. 


llluBtration. 

A debenture is issned in fraud of a public company to A. A sells and transfen 
the debenture to B, who has no notioe of the fraud. The d.ebenture is invalid in the 
hands of B. 


138. When a debt is transferred for the purpose of securing ar 
„ ^ j existing or future debt, the debt so transferred 

Mortgaged debt. -f recovered by either the transferor or trans- 

feree, is applicable, first, in payment of the costs of such recovery 
secondly, in or towards satisfaction of the amount for the time being 
secur^ by the transfer ; and the residue (if any) belongs to the transferoiq 

Saving of negoUabla 139. Nothing in this chapter applies t' 

instruments. negotiable instruments. 
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THE SCHEDULE — (a.) Statutiss. 

Tear and chapter. 

Suljeot. j 

Extent of repeaL 

27 Hen. VIII., o. 10. 

Uses 

The whole. 

13 £liz., 0 . 5 

Fraud ulent oonTeyanoea ... 

The whole. 

27 Eliz., 0 , 4 

Frandnlent conveyances 

The whole. 

4 Wm, & Mary, c. 16. 

Clandestine mortgages. 

The whole. 

(b.) Acts of the Goteknok-Gbneral in Council. 

Number and year. 

Subject. 

Extent of repeal. 

IX. of 1842 ... 

Lease and release 

1 The whole. 

XXXI. of 1864 ... 

Modes of conveying land ... 

Section 17. 

XI. of 1866 ... 

Mesne profits and improvements. 

Section 1 ; in the title, the 
words ** to mesne promts 
and*" and in the preamble 
** to limit the liability for 
mesne profits and.*" 

XXVII. of 1866 ... 

Indian Trustee Act »„ •». 

Section 31. 

IV. of 1872 ... 

Panjdb Laws Act ... 

So far as it relates to Ben- 
gal Kegulations I. of 1798 
and XVII. of 1806. 

XX. of 1876 ... 

Central Provinces Laws Act ... 

So far as it relates to Ben- 
gal liegulations 1. of 1798 
and XVll. of 1806. 

XVIII. of 1876 ... 

Oudh Laws Act ... 

So far as it relates to Ben- 
gal Begulation XVII. of 
1806. 

I. of 1877 ... 

Specific Belief ••• ... 

In sections 35 and 86, the 
words “ in writing.*" 


(c.) Requl&tiums. 


Number and year. 

^ i 

Subject. 

Extent of repeal. 

Bengal Begulation I. 
of 17m. 

Conditional sales ... 

The whole Begulation. 

Bengal Begulation 

XVII. of 1806. 

Bedemption ... 

The whole Begulation. 

Bomtiaj BegolaUon V. 

Acknowledgment of debts : Inter- 

Section 16. 

of 1827. 

est ; Mortgagees in possession. 
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THE INDIAN EASEMENTS ACT. 

NO. V. OF 1882 . 


BBOEIVE0 THE G.-G.’S ASSBSV 0» TBMt 17TB FkBBUABT, 1882. 

An Aet to d^nt and amend toe lam rdating to Eaaemento 
and Licensee. 


Local exteni. 


Oommeiioament. 


Whbb£a8 it is expedient to define and amend tbe law relating to 
Easements and Licenses ; It is hereby enacted 
^ follows 

PRELIMIKABT. 

1. This Act may be called Tbe Indian 
Easements Act, 1882 

It extends to the territories respectively administered by the 
Governor of Madras in Council and tbe Chief 
Commissioners of the Central Provinces and 
Ooorg ; 

and it shall come into force on the first 
day of July, 1882. 

2. Notbiug herein contained shall be deemed to effect any law not 
hereby expressly repealed} or to derogate 
Savings. fnim— r? 

(а) any right of the Government to regulate tbe collection, reten- 
tion, and distribution of the water of rivers and streams flowing in natural 
channels, and of natural lakes and ponds, or of the water fiowing, col- 
lected, retained, or distributed in or by any channel or other work con- 
structed at the public expense for irrigation ; 

(б) any customary or other right (not being a license) in or over 
immoveable property which the Government, the public, or any person 
may possess irreapeotivo of othor immoveable property; or 

^c) any right acquired, or arising out of a relation created, before 
this Act comes into forqe. 

8 . Sectious 88 and 27 of ^he Indiap limitation Act, 1817T, and the 
Bepeslof Aot XT. of ISff, definition of '' easement,” contained in that Act, 
•eotlona 86 and S7. are repealed in the territories to which tim 

Act extends. All references in any Act or Regulation to the said sec- 
tions, or to sections 27 and 28 of Act No. IX. of 1871, shall, in such 
temtorios, be read as made to sections fifteen and sixteen of this Act. 


CHAPTER L — Of Easbmknts qbkeeally. 

4 An easement is a right which the owner or occupier of certain 
A A ^ * - possesses, as such, for the beneficial enjoy- 

^ of thirt land, to do an^ o^ptinne to !, 
something, or to prevent ond continue to prevent something doB * , 
to or npmi, or to respect of, certain other land not Us own. 





m 


The land for the beneficial enjoyment of which the right exhts is 
Bominaiit aod •erriMit Called the aomioant heritage, and the owner or 
heritages and ownm. occnpier thereof the dominant owner; the land 

on which the liability is imposed is called the servient heritage, and 
the owner or occupier thereof the servient owner. 

Explanation . — In the first and second clauses of this section, the 
expression ** land ** includes also things permanently attached to the 
earth ; the expression ** beneficial enjoyment includes also possible 
convenience, remote advantage, and even a mete amenity ; and the ex* 

X ression to do something ** includes removal and appropriation by the 
ominant owner, for the beneficial enjoyment of the dominant heritage, 
of any part of the soil of the servient heritage or anything growing or 
subsisting thereon. 

UlusirationB, 


(a.) A, as the owner of a certain hoase, has a right of vray thither over his 
neighbour B's land for purposes connected with the benuiicial enjoyment of the 
house. This is an easement. 

(6.1 A, as the owner of a certain house, has the right to go on his neighbour 
B's land, and to take water for the purposes of his household out of a spring therein. 
This is an easement. 

(c.) A, as the owner of a certain bouse, has the right to conduct water from B^a 
stream to supply the fountains in the garden attached to the house. This is an 
easement. 

(d.) A, as the owner of a certain house and farm, has the right to graze a cer- 
tain number of bis own cattle on B’s field, or to take, for tlie purpose of being used 
in the house, by liimsclf, his family, guests, lodgers, and servants, water or fish out 
of C’s tank, or timber out of D’s wood, or to use, tor the purpose of manuring his 
land, the leaves which have fallen from the trees on B*s land. These are easements. 

(«.) A dedicates to the public the right to occupy the surface of certain land 
for the purpose of passing and re-passing. This rignt is not an easement. 

(/.) A is bound to cleanse a watercourse running through his land, and keep it 
free from obstruction for the benefit of B, a lower riparian owner. This is not an 
easement. 

Oontinxioiia and dimnti- 5 Easements are either continuoas or di8<* 

continuous, apparent or non-apparent 

A coutiiiuoiis easement is one whose enjoyment is, or may be, con* 
tinual without the act of man. 

A discontiiinous easement is one that needs the act of man for its 
enjoyment. 

An apparent easement is one the existence of which is shown by 
some permanent sign which, upon careful inspection by a competent 
person, would be visible to him. 

A non-apparent easement is one that has no such sign* 

Illustration*, 


(a.) A right anoexod to B’s house to receive light by the windows withont ob- 
etmetion by his neighbour A. This is a continuous easement. 

(6.) A right of way annexed to A’a bouse over B’s land. This is a dkoontinu* 


ous easement. , 

(c.) Bights annexed to A’s land to lead water thither across B s land hy an 
aqueduct, and to draw off water thence by a drain. The drain would be disoo vere d 
upon careful inspecrion by a person conversant with such matters. Tliesa are uppa^ 
fsat easements. ' 

(d.) A right unexed to A’. hooM to prevent B from buiUUng on Ue owa huA 
Tlus » a son-apparent easement. 
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6 . An easement may be permanent, or for a term of yearn or ether 
awement for limited time limited period, or subject to periodiod inter- 
or on condition. ruption, or exercisable only at a certain place, 

or at certain times, or between certain hours, or for a particular purpose, 
or on condition that it shall commence or b^ome void or voidable on 
the happening of a specified event or the performance or noh-perform- 
ance of a specified act. 

Easementf rostriotiTo of 7. Easements are restrictions of one or 
oortnin righti, other of the following rights (namely) : — 

(а) The exclusive right of every owner of immoveable property 
Bsolnaive rig a to ci^oy. (subject to any law for the time being in force) 

to enjoy and dispose of the same and all pro* 
ducts thereof and accessions thereto. 

(б) The right of every owner of immoveable property (subject to 
Bights to advantages any law for the time being in force) to enjoy 

fu*isi»g from situation. without ^disturbance by another the natural ad* 

vantages arising from its situation. 

Illuntrations of the Rights above referred to. 


(a.) The exclusive right of every owner of land in a town to build on such 
land, subject to any municipal law for the time btung iu force. 

(6.) The right of every owner of land that the air passing thereto shall not be 
unreasonably polluted by other persous. 

(c.) The right of every owner of a house that his physical comfort shall not bo 
interfered with materially and unreasonably by noise or vibration caused by any 
other ^rson. 

(<>,) The right of every owner of land to so much light and air as pass vertically 
, thereto. 

(e.) The right of every owner of laud that such land, in its natural coudition, 
shall have the support naturally rendered by tbe subjaoeut and adjacent soil of 
another person. 

E,rplanation, — Land is in its natural condition when it is not excavated and not 
subjected to artificial pressure ; and the ** subjacent and adjacent soir’ mentioned in 
4bis illustration means such soil only as in its natural condition would support tbe 
dominant h(;ritage in its natural condition. 

(/.) The right of every owner of land that, within his own limits, the water 
which naturally passes or percolates by, over, or through his land, shall not, before so 
passing or percolating, be unreasonably polluted by other persons. 

The right of every owner ot land to collect and dispose within bis own 
limits of all water under the land which does not pass in a defined ohannel, and all 
water on its surface which does not pass in a defined channel. 

(A.) The right of every owner of laud that the water of every natural stream 
^whioh passes by, through, or over his land in a defined natural ohannel shall be 
allowed by other persons to fiow within such owner's limits without interruption and 
without material alteratii^ in quantity, direction, force, or temperature ; the right of 
every owner of land abutting on a natural lake or pond into or ont of which a 
natural stream flows, that the water of such lake or pond shall be allowed by other 
persons to remain within such owner's limits without material alteration in quantity 
or temperature. 

(i.) The right of eveiy owner of upper land that water naturally rising in, or 
falling on, aubh land, and not passing in defined channels, shall be allomd by the 
owner of adjacent lower land to run natui'ally thereto. 

(J ) The right of every owner of land abutting on a natural stream, lake, or 
pond to use and consume its water for drinking, household purposes, and watering 
his oatUe and sheep ; and the right of every su^ owner to use :and consume the 
water for irrigating such land, and for the puiposes of any manufactoiy situate 
.thereon, provmod that he does not thereby cause material injuiy to other like 
owners. 
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*• j itfMWi m a slivatt, whatlier pMiaftiMal or intermittently 

Mat or tiael^, on the enrfeoe of land or underground which flowe hy the operation 
of nature only and in a natnnd and known oouree. 


CHAPTER IL 

Thb iMMfilTXOHi ACQUISITIOM, AND TeANSFSE OF EASEMBNTS. 

8. An easeineiit may be imposed by any one in the circumstances, 
Who may impose eoae- ^^^d to the extent, in and to which he may 
«>^<>te. transfer hia interest in the heritage on whicn 

the liability is to be imposed. 


(a.) A is tenant of B*8 land nnder a lease for an nnexpired term of twenty years, 
and has power to transfer his interest under the lease. A may impose an easemeut 
on the land to continue daring the time that the lease exists or for any shorter 
period. 

(&.) A is tenant for his life of certain land with remainder to B absolutely. A 
cann^y Unless with B*s consent, impose an easettieiit thereon which will oonitoue alter 
the determination of his life* interest. 

(c.) A, B, and C are oo*owners of certain land. A cannot, without the consent 
of B and C, impose an easement on the land or on any part thereof. 

(d<) A and B are lessees of the same lessor, A of a held X for a term d fire 
rears, and B of a held Y for a term of too years. AV interest under hie lease is 
tnmsferalde } B’e is not. A may impose on X, in favour of B, a right ol way 
tevmijDalUe with A*s lease. 

9, Subject to tbe provisiona of aeciion eight, a aervieut owner may 
Setrieat owner*. impose on the servient lici itiige any easemOB* 

that do6to not leaeeti the utility of tbe existing 
easement* But he cannot, withiidt tbe consent of the dominant owner, 
impose an easement on the servient heritage which would lessen such 
utility. 


{a.) A baA in resueot of his mill, a right to tbe uninterrupted flow thereto, from 
ituinso to noon, of the water of B*s stream. B may grant to C the ri^ht to dirert 
the water of the stream from noon to sunset : prorided that A*8 supply Ts not therch 
by diminished. 

A baa in respect of his house, a right of way over B*s land. B may grant 
to 0, as the owner of a Deighbourmg farm, the right to feed his cattle on the grass 
growing on the way : provided that A's right of way is not thereby obstructed. 

10, Subject t 0 the provisions of section eighty a lessor may impose, 

- w on the property leased, any easement that does 

Demor and mortgagor. derogate from the rights of the lessee as 

siioh, ami a mortgagor may jinpose, on tlie property mortgaged, any 
easement that does not render tpe security insnmcieat. But a lessor 
or mortgagor cannot, without the consent of the lessee or mortgagee, 
impose any other easement on such property, unless it be to take effect 
on the termination of the lease or the redemption of the mortgage, 

E<3C^ploLnation , — A security is insufficifiit within the meaning of 
this section unless the value of tbe mortgaged property exceeds by one- 
^ird, or, if conrisring of buildings, excels by one*hklf, the amount for 
the time being due on the mortgage. 


M. 78 
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11. No ieflseo or other perioii luiTtog a deriratire ioterest maj 

impoee on the property held by him as such an 
^^*****^ easement to take effect after the expiration of 

his own Interest, or in derogation of the right of the lessor or the 
superior proprietor. 

12. An easement may be acquired by the owner of the immove*' 
Who tttftj soqaire «wo- *khle property for the beneficial enjoyment of 

nsnta which the right is ci^ated, or on his behalf, by 

any person iu possession of the same. 

One of two or more co-owners of immoveable property may, as 
such, with or without the consent of the other or others, acquire an 
easement for the beneficial enjoyment of such property. 

No lessee of immoveable property can acquire, for the beneficial 
enjoyment of other Immoveable property of his own, an easement in or 
over the property comprised in his lease. 

SMsmentt of neoewitj 13. Where one person transfers or be- 
«iid qumi eMemento. queaths immoveable property to another, — 

(a) if an easement in other immoveable property of the transferor 
or testator is necessary for enjoying the subject of the transfer or be« 
quest, the transferee or legatee shsdl be entitled to such easement ; or 

(b) if such an easement is apparent and continuous, and necessary 
for enjoying the said subject as it was enjoyed when the transfer or be- 
quest took efiect, the transferee or legatee shall, unless a different in- 
tention is expressed or necessarily implied, be entitled to such ease- 
iMnt; 

(c) if an easement in the subject of the transfer or bequest Is ne- 
cessary for enjoying other immoveable property of the transferor or 
testator, the transferor or the legal representative of the testator shall 
be entitled to such easement ; or 

(d) if such an easement is apparent and continuous, and necessary 
for enjoying the said property as it was enjoyed when the transfer or 
bequest took effect, the transferor, or the legal representative of the 
testator, shall, unless ;i different intentioa is expressed or necessarily 
implied, be entitled to such easement. 

Where a partition is made of the joint property of several per- 
sons, — 

(e) if an easement over the share of one of them is necessary for 
enjoying the share ol another of them, the latter shall be entitled to such 
easement ; or 

( f) if suoh an easement is apparent and continuous, and necessary 
for enjoying the share of the latter as it was enjoyed when the parti- 
tion took effect, he shall, unless a different intenrion is expressed or 
neoessariiy implied, be entitled to such easement. 

The easements mentioued in this section, ctauses (a), (c), and (e) 
are called easements of neoeeaity. 

Where immoveaUe property ^passes by operation of law, the per- 
sons from and to whom it so passes are, for the purpose of this section, 
to be deemed, respectively, the transferor and transferee. ^ 
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(aJ) A mIIb B a field ^en need fur wrusalittral puriMws only. It i« inaodeMible 
ezeept l>]r peeeitiir over A*e ad jotnttig land or bv treepaaeing on the land of a etran* 
ger« B ie enUtM to a right of way* for agriomtaral purpoeee only* over A*t adjoin* 
mg land to the field sold. 

(5.) A* the owner of two fielde, eells one to B* and retains the other* The field 
retained was at the date of the sale need lor agrionltaral pnrpoiieA only, and is inao* 
oessible except by passing over the field sold to B. A is entitled to a right of way* 
lor agricultural purposes only, over B's field to the field retained. 

(c.) A eelte B a house with windows overlooking A*s land, which A retains. 
The light which |>aeses over A's land to the windows is necessary for enjoying the 
house as it was enjoyed when the sale took effect. B is entitled to the lignt* and A 
cannot afterwards obstruct it by building on his land. 

(d.) A sells B a house with windows overlooking A's land. The right passing 
over A's land to the windows is necessary for enjoying the Itoiise as it was enjoyed 
when the sale took effect. Afterwards A scdls the land to 0. Here C cannot obstruct 
the light by building on the land, for he takes it subject to the burdens to which it 
was subject in A's bands. 

(e.) A is the owner of a house' and adjoining land. The house has windows 
overlooking the land. A siunultaneously sells the bouse to B and the land to C. 
The light passing over the land is necessary for enjoying the house as it was enjoyed 
when the sale took effect. Here A impliedly grants B a right to the light, and O 
takes the land subject to the restriction that he may not build so as to obstruct such 
light. 

(/*. ^ A is the owner of a bouse and adjoining land. The house has windows 
overlooking the land. A, rtdatning the house, sells the land to B, without expressly 
leserving any easement. The light passing over the land is necessary for enjoying 
the house as it was enjoyed when the sale took effect. A is entitled to the light* 
and B cannot build ou the land so as to obstruct such light. 

(y. ) A, the owner of a house, sells B a factory built on adjoining land. B h 
entitled, as against A* to pollute the air* when necessary, with smoke and vapours 
from the factory. 

(A.) A, the owner of two adjoining houses, Y and Z, sells Y to H, and retains 2L 
B is entitled to the benefit of all the gutters and drains common to the two houses 
and necessary for enjoying Y as it was enjoyed when the sale took effect, and A is 
entitled to the benefit of all the gutters and drains common to the two houses and 
necessary for enjoying Z as it was enjoyed whoo the sale took effect. 

(*.) A* the owner of two adjoining buildings, sells one to B, retaining the other* 
B is entitled to a right to lateral somiort fi*om A's building, and A is entitled to a 
right to lateral support from B's building. 

(j\ ) A, the owner of two adjoining buildings, sells one to B, and the other to 
C. U is entitled to latteral support from B’s building, and B is entitled to lateral 
support from C's building. 

(A.) A grants lands to B for the purpose of building a house thereon. B is en- 
titled to such amount of lateral and subjacent support from A's land as is necessary 
for the safety of the house. 

(f.) Un^r the Band Acquisition Act, 1870, a Railway Company oompulsorily 
acquires a portion of B's land for the purpose of making a siding. The Company 
IS entitled to such amount of lateral support from B's adjoining land as is essential 
lor the safety of the siding. 

(ns.) Owing to the partition of joint property. A becomes the owner of an 
upper room in a building, and B becomes the owner of the poriion of the huilding 
ImmediatdlT beneath it. A is entitled to such amount of vertical support from B's 
poition as is emen^l for ihe safety of the upper room. 

(n.) A lets a bouse and grounds to B for a particular business. B bus no aoeea 
to ibrn other than by orosmng A's land. B is entitled to a right of way over tbe^ 
lend sttitidilo to tbe buiiimie to beoorrM on B in (be bonee mi grottnde* 
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14. When rigbi to a wajr at MMIsity is created nader section 
mwftUm of w »7 of thirteen, the tmnsferor^ the legal rearesenta- 
BooMity. tivd of tiie testator, or the owner of tlie shasr 

over which the right is esorotsed, as the eaae may be, is 4Hititi[ed 4e 
set out the waj ; but it must be reasonably convenient for the 
nant owner. 

When the person so entitled to set oat the way refuses or neglecte 
to do so, the dominant owner may set it out 

10. Where the access and use of light or air to and for any build* 
AoquiUUoB by preforip- peaceably enjoyed therewitii. as 

Siott. an easement, without intennption, and for 

twenty years, 

and where support from one person's land, or things affixed thereto, 
has been peaceably received by another person’s land subjected tc 
artiBcial pressure, or by things affixed thereto, as au easement, without 
interruption, and for twenty years, 

and where a right of way or any other easement has been peace- 
ably and openly enjoyed by any person claiming title thereto, as an 
easement, and as of right, without interruption, and for twenty years, 

the right to such access and use of light or air, support, or other 
easement, shall be absolute. 

Each of the said periods of twenty years shall be taken to be s 
period ending within two years next before the institution of the suit 
wherein the claim to which such period relates is contosted. 

Explanation J. — Nothing is an enjoyment within the meaning o 
this section when it has been had in pursuance of an agreement with 
the owner or occupier of the property over which the right is claimed 
and it is apparent from the agreement that such right has not beer 
granted as an easement, or, if granted as an easement, that it has beer 
granted for a limited period, or subject to a couditiou on the fulfilment 
of which it is to cease. 

Exjjtanaiion II , — Nothing is an interruption within the meaning 
of this section unless whore there is an actual cessation of the enjoy- 
ment by reason of an obstruction by the act of some person other thar 
the claimant, and unless 8u<di obstruction is submitted to or acquiescec 
in for one year after the claiinaut has notice thereof and of the person 
making or authorizing the same to be made. 

Explanation III , — Suspension of enjoyment in pnrsuanoe of a 
contract between the dominant and servient owners is not an thterrop* 
tion within the meaning of this section. 

Explanation IV , — In the case of an easement to polio to water 
the said period of twenty years begins when the pollution first prejudi- 
ces perceptibly the servient heritor. 

When the propciiy over which a right is claimed undar this section 
belongs to Government, this section shall be read as if, for the woeda 
« twenty years.** the words * sixty yeaw.*’ were substituted^ 

(a.) A salt ia Wsght fo for s right «! way. tHia dafondiaa 

lAitths Ihs o h st r a e t fo ai M dsaiss Uw rightef wsy. 
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liflMvMp«iae)a4y4Uidix^jr«ojoye4b7^^ m in e«to* 

ip^nt mid «8 at wi^kant ioimraptiiNL fnm M Jimtwrf. fto l«l faamty, 
i88^. plaintiff la eotltM to Jttdgtne&|. 

In a like eait the jplatntiff ahowa that the nght waa peaceably^ and omtHf 
gmjpyea bf him for tweot/ yeara. ^e defendant proves that for a year of that If me 
piaiotiff was entitled to poaaeaaloa of the aervient heritage aa leevee thereof^ and 
enjoyed the right as such lessee. The amt sliali be diaintaaed, for the right of way 
hss not been enjoyed as an eaeemefit^ for twenty years. 

ie.) In a film aoit the plaintiff show's that the fight was peaceably and openly 
enjoyed by him for twenty years. The defendant proves that the plaintiff on one 
occasion during the twenty years had admitted that the user was not of right, and 
asked his leave to enjoy the ri^t. The suit shall be distuissod, for the right of way 
has not been enjoyed ** as of nght” for twenty years. 

16. Provided tbatj when any land upon^ over, or from which any 
Srolnaion in ffwonrof easement has been enjoyed or derived, has heep 
versioDer of servient heri- held under or by virtue of any interest for life« 
or any term of years exceeding three years 
from the granting thereof, the time of the enjoyment of such easement 
during the continuance of such interest or term shall be excluded in 
the computation of the said last^mentioned period of twenty years, in 
case the claim is, within three years next after the determinaiioii of 
such interest or term, resisted by the person entitled, <m eneh determina- 
tion, to the said land. 


IlltiBiration» 

A sues for a declaration that he is entitled to a right of way over B's land. A 
proves that he has ^joyed tiie right for twenty>fivc years ; hut B shows Uiat during 
' k life- interest in the land ; mat on 0*s death B boeaitie enr- 


ten of these years C had a 1 ^ 

titled to the land ; and that within two years after 0*s death he contested A^s claim 
to the right. The suit must be disraissedL aa A, with reference to the provisions of 
this section, has only proved enjoyment for fifteen years. 

17, Easements acquired under section fifteen are said to be ac- 
Ei^ts which cannot bo quired by prescription, and are called prescrip- 
aoquiTod by presoripiion. tive lighta 

None of the following rights can be so acquired 

(a) a right which would tend to the total destruction of the snl^eet 
of the right, or tlie property on which, if the acquisition were uiade^ 
liability would be imposed ; 

(b) a right to the free passage of light or air to an open space of 
ground ; 

(c) a right to snrfaoe-water not flowing in m otream, and not per- 
maaeotiy collected in a pool, tank, or otherwise ; 

(d) a right to underground water not passing in a defined channel. 

18. An easement may be acquired in vir- 
tue of a local custom. Such easements are 
called customary easements. 

IUus0raiUm$, 

fa.) By the eastern of a eerteia vill^e every ealtivetor of vlQege lend Is ea- 
titldd, ee each, to graze bis cattle on the eommoa Mtare. A having become tim 
tenaai of m plot of anoaltivated land in the village breaks ap end nmtiveies that 
Bo thwhy soquiimi an sammia^ tejlErw faik es^ 
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(i) ByttwDntfaai^ aoMrtaiatown mowur w oosBi^er ol » h^nue «iHi «|wi 
m Bfw windoir tlienhi m m rabiUiitiaUy to iorade Uo no^bevt'o {triraqr. A. 
hiiMo 0 lioow io tile town bom* B*o boaset A tbetwpoii aoqnmt »B MooiMBt tlwf 
B ahoU not <V«<> BOW windowi In M* bouoe to m to eontMua « oiew of tAo portipu 
of A'o booae whidi ore ordinwrily ezdnded fnmi obwrvotion, wad B aeqnitoo • fikd 
oMooMBt with rwpeot to A'o honoo. 

19. Where the dominant herit8|^ is transfened ordeirolves, by act 
Tronofar of of j^tieo, or by operation of law, the trander 

boritago poooo o eaoomeat. or deTolution shall, Unless a contrary intention 

appears, be deemed to pass the easement to the person in whose favour 
tue tranrfer or devolution takes place. 

Illustration, 

A liM esrUln Und to whfcli a right of way U annexed. A lets the land to B 
for twenty years. The right of way b’ests in B and bis legal re^iresentatixo so long 
•• the lease oontimiee. 


CHAPTER Til. 


The Incidents of Easemknts. 


20. The rules contained in this chapter are controlled by any con- 
Halos oootrollod by oou- tract between the dominant and servient owners 
traot or title. relating to the seivient heritage, and by the 

provisions of the instrument or decree (if any) by which the easement 
referred to was imposed. 

And when any incident of any customary easement is inconsistent 
Inoidoats of oastomaiy with such rules* nothing in this chapter shall 
oasomonu. affect 8uch incident. 

Bar to use uDoonueotod 21. An easement must not be used for any 

with oiguyuient. purpose not connected with the enjoyment of 

tiie dominant heiitage. 

Illustrations, 


(a.) A, as owner of a farm Y, has a right of way over Bs land to Y. Lying 
beyond V, A has another farm Z. the beneficial enjoyment of which is not necessary 
for the heneficisl enjoy mout of Y. He must not use the easement fur the purpose 
of paeeing to and from Z. 

(5.) A, as owner of a certain house, baa a right of way to and from it For 
the puruose of paeeing to and from the house, the right may be need, not only by 
Ay hut by the tnemheie of hie family, his guests, lodgers, servants, workmen, Ttsitore^ 
and customers ; lor this is a purpose connected with the enjoyment of the dominant 
heritage. So, if A lets the house, he may use the right of way for the purpose of 
ooUeeting the rent and seeing that the house it kept in repair. 


22. The dominitnt owner must exercise his right in the mode which 
^ is least onerous to the servient owner; and 

axarmseof easement. vhen the exercise of an easement can, without 

dehriinotit to the dominant owner, be coudtied to a determicutte parkof 
ConAtkament of oxoroise the Servient heritage; such exercise sliid}, at 
of osseimaka the request of the servient owner, be so oou* 

fined. 

lUuMtrathm, 


<41,1 A has a vifrlit of way over B*s field. A most enter the way at mther ead, 
isA vmt ifi say iidetiM 

A im a right annexed to hia hones to eot thatchinw^grass m B^a swamp. 
A* wfieo eaeidsinc his eaa em ealt mast cut Iho «mmao that the .idanls amy not an 
4mlrey«d> 
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Sts. Subject to the proTmotie of aectioo twenly^two^ the domioaut 
to; alter oiode of owner may, from time to time, alter Uie mode 
eioojrnieot. and place of mijoyiiig the eaeemeat, provided 

that he does not thereby impose any additional burden on the servient 
heritage. 

Exception . — The dominant owner of a right of way cannot vary 
his line of pas^e at pleasure, even though he does not thereby impoae 
any additional burden on the servient heritage, 

Illu9lnUHm$. 


(a.) A, the owner of a flaw-mill, hafl a ri/rht to a flow of water aufflcient to work 
the mill. He may convert the miw mill into a com- mill, provided that it can bo 
worked by the same amount of water. 

(h.) A has a right to discharge on B'a land the min-water from tlie oaves of A*s 
house. This does not entitle A to advance his oaves if, by so doing, ho tinposos a 
greater burden on B's land. 

(c.) A, as the owner of a paper-mill, acauires a right to pollute a stream W 
pouring in the refiifle-liquor produced by making in the mill paper from rags. Ho 
may pollute the stream by pouring in similar liquor produced by making in the mill 
paper by a new process from hamboos, provided that he does not substantially in* 
crease the amount, or injuriouftly change the nature, of the pollution. 

(d.) A, a riparian owner, acquires, as a^inst the lower riparian owners, a pre- 
scriptive right to pollute a stream by throwing sawdust into it. This does not enii- 
tie A to pollute the stream by discharging into it poisonous liquor. 


24. The domiaant owner is entitled, as against the servient owner, 
Bight to do acts to necessary to secure the full enjoy* 

seonre eejoyment. meut of the easement ; but such acts must he 

doue at such time and in such manner as, without detriment to the 
dominant owner, to cause the servient owner as little inconvenience as 


possible ; and the dominant owner must repair, as far as practicable, 
the damage (if any; caused by the act to the servient heritage. 

AoooMory rights. Rights to do acts necessary to secure the 

fall enjoyment of an easement are called ac* 
cessory rights. 


Illu 9 irati(m$. 


(a.) A has an easement to lay pipes in B*s land to convey water to A*s cistern. 
A may enter and dig the land in order to mend the pipes, hot he must restore the 
aorfaoe to its original state. 

(6.) A has an easement of a drain through B*s land. The sewer with which the 
drain communicates is titered. A may enter upon B^s land and alter lhe drain, to 
adapt it to the new sewer, provided that he does not thereby impose any additional 
burden on B*s land. 

(e.) A, as owner of a certain boose, has a liriit of way over B*s land. The 
way is out of reiMir, or a tree is blown down and falls across it. A may enter on 
B*s land and repair the way or remove the tree from it. 

(d.) A, as owner of a certain field, has a right of way over B*s land. B renders 
the way impassable. A tm^ deviate from the way and pass over the adjoining land 
of B, provided that the deviation Is reasonable. 

(«.) A, as owner of a certain house, has a right of way over B*s field. A may 
remove tom to make the way. 

(/.} A has an easement of support from B*s wall. The wall gives way. A 
may eater upon BV land and repair the waB. 

( 0 .). A has an easement to have his land flooded by means of a dam in B*s 
The dam Is half swept away by an Inundation. A may enter upon Bb lsad 
.and repair the dam. 



!rb0 expmmk hretiiTetf m canstmetifig mmkn, dr maLiiig ieptArn^ 
hiahiXitf for lie- ^ oiber act neeeaaarjr &r tbm um or 

far ptrmrfmUM c€ pefterta^cm of an eaBement, must be defrajed 
oMwoiaiia tbe detainaut €^iier« 

26. Where an easement is enjoyed by means of an artificial work, 
tfitbitHy for damage tbo dominairt owner is liabte to imdte eompen- 

wiMiier repair. saticm for any dativoge to the serTtent Iniriic^e 

arising from the want of repair of such work. 

27. The servient owner is not bound to do anything for the benefit 
Servient owner not bonad of the dominant lieritHge, and he is entitled, bi 

to do anything. against the dominant owner, to use the servient 

heritage in any way consistent with the enjoyment of the easement t 
bat he mwst sot do any act iendtikg to restrict the easement or to 
render its exercise less cohrottioiit. 

UluttrmUons, 

(a.) as owQsr of a Hdeas, has a right to lead water and send sewage throagh 
D*s land. B is sot boitiid as servient owner to clear the watercourse or soour &c 
f^wer* 

(b.) A grants a i%ht of Way throagh his kfid to B as owner of a field. A may 
feed his cattle on grass growing on the way, provided that B*s right of way is not 
thereby ohstruoted ; bat he mast not bnild a wall at Uie end of his knd so as to 
prevent B from going beyond it, nor must be narrow tlie way so as to render the 
exercise of the right loss easy than it was at the date of the grant. 

(e.) A, hi respect of his house, Is entitled to an easement of sapport from B*s 
wait B is Bift bound as servient owner to keep the wall standing and in repair. 
B«t ne must not pull down or weaken the wall so as to make it inca|iable of vender- 
Um die necessary support, 

(d,) A, In respeet of his nifil, is entitled to a wateroourso througli B*s knd. B 
toast not dflVe stikes ss as to obstruct tho watercourse. 

A, in vospeot of his house, is entitled to a certain quantity of light passing 
over B's land. B mast not plant trees so as to obstruct the passage to A's windows 
of that quantity of light. 

28^ Wilk respect tc the extent of easements and the mode ef tbeir 
Bxtont of casemenu. ei Joyment^ the following provisions shall take 
enect : — 

Aw eweeseeat of necessity is oo^extensive 
wit^ tlie tmoessity as it existed when Ahe ease* 
moili Wm impeaed. 

The extent of any other easement and the mede of te eBjoymeet 
OHMS aaemniia muxt bo fixed with reference to the probable 

inUntioa of the parties, end the ptitpoee for 
which the right was imposed or acquired. 

tn the aosettofi df efvidmce «n to aitdh and ptirposo— « 

Biglit of way. (otj A right of wiqr of Any one kiiMi dooo 

not include a right of yny of any other kiadr 

^ Siw eMtent of a nf;bt to the passage of light or air to a eertaia 
yi tf.* to light or air Window, door, or ^er epeaii^ iiDpeaed by a 
Seqiur^ giaaa ^ teahuuentary or nou-testansentairy inatsoeaent. 
Is the qaaotilg of Sght or aia that entered the opening at the tioie the 
testator died or the non>testamontaiy instrument was made : 

((9 One gat—t ef h Vto ga ri ptiee right to the passage of light er air 
PMMr%ki«a rf#* i# to t oeetaia wio^, doer, or othet ofwnii^ ig 
U^eriik that quantity of light or air wUolk hag Stow 


BMtaMat of aaeesdty. 



nifimiiitifii 


ai^lmr th«| 0pMio|^ dining the whole el lAje greeeaptiy^ 
CKri«)d wreiipectiveij ol die purpom for which it bee been need.: 

(d) the extent of a prescriptive right to poUnte air or wetar is tbo 
Pre»oripti>a right to extent of the ptillutioii at the cotnmenoement 

>ollaio air and water. of the period of user on completion of which 

rile right arose : and 

(e) the extent of every other prescriptive right and the mode ol 

^ , ... its enitiyinent •must be determined by the ac- 

Otb«rpr«or,pt.v«r,ght.. custoied user of tbe right 

29. The dominant owner cannot, by merely altering or adding to 

inoreaM of easemeot. dominant hentage, subetautially iucretise 

an easement. 

Where an easement has been granted or liequeathed ^ that its 
Bxtent ahwll be proportionate to the extent of the dominant bentagei 
*i the dominant heritage is increased by alluvion, U»o easement is pro- 
:)ortionately increased, and if the florninant heritage is dimitiisiitd by 
iiliivion, the easetnciit is proportionately diminished. 

Save as at‘oreKai<l, no easement is altecteil by any change in the 
3xtetit of the dominant or the servient heritage. 

llluMraiionn* 

(a.) A, tho owner of a mill, has acquired a prescriptive right to divert to his 
mill part of the water of a sircam. A alters the machinery of his mill. He cannot 
I'hereb}' iiuTcnse his right to diveit water. 

{b.) A has aoqnir«*ii an easement to pollute a Biveam by carrying on a manufac- 
ture on its hanks by which a certain quantity of foul matter h diacbai^ed into iL 
A extends his works, and thereby increases the anantity discharged, lie is respon- 
Vible to tho lower riparian owners for injury done by such increase. 

(c.) A, as the owner of a farm, has a right to take, for the purpose of manuring 
his farm, leaves which have fallen from the trees on B's land. A buys a 6eld, ang 
unites it to his farm. A is not thereby entitled to take leaves to manure this field. 

30. Where a d(»miiiaiit heritage is divided between two or more 
PartiUoB of doiaioaut p<^rsoti8, the easement becomes annexed to each 

eritage. of the shares, but not so as to increase substaiH 

tiaily the burden on the servient heritage; provided that such annex- 
ation is coDsisteiit with the terms of the iustrutnent, decree, or revenup 
procee<ling (if any) urnier which the division was made, and in the case 
of prescriptive rights, with the user during the prescriptive period, 

Illu^trationt. 

fior.) A house to whirii a right of way by a particular path is annozed it divided 
into two parts, emo of which is gi'anted to A, the other to B. Each is entiitod, in 
respect of his part, to a right of way' by the mime path. 

(5.) A bouse to which is anneal the right of drawing water from a well to 
tbe extent of fifty biK^keta a day is divided into two distinct heritages, one of wbidh 
is granted to A, the other to B. A and il are each entitled, in res|ieet of his heftlagSy 
to draw from the well fifty buckets a day ; but the amount drawn by both miui not 
exceed fifty budkeU a day. 

(r.) A, having in respect of his house an easement of light, divides the house 
into three distinct heritsjges. Each of these eonttnoes to have the right to hav# iti 
windows noobstmeted. 

31. In the cm of oxoefisive vmr of an eaaen^t the aervkrpb 
OhetmeiianineBeeofeK* owner may, without prejiidioo to any piber 

«ii.lve new. remedies to which he max be entided. obMt 

M, 79 
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th« uaer, but only oo tbe sement iMritage : f»roTid«d tbat such «aer 
CMinot be i^rocted when tbe obetractioD leould isterfere with ^ 
kwful enjoyment of the eeaement. 

Illuiiraiion. 

A* having a right to the free passage over B*s land of light to four windowa 
ti:i feet hy font, increases their size and nninber. It is impossible to ohsiri^ Ihf 
passage of light to the new windows withont also obstrnoting tbe passage of light to 
tbs anoient snndows. B cannot obstraot the ezoessive user. 


^ CHAPTER IV. 

The Diistukbanck of Easements. 

82. The owner or occupier of the domiuaDt heritage is entitled to 
Bight toesdoymeiitwiUi. enjoy the easement without disturbance by any 

oat distnrbaiioe. Other person. 

lUttstraiion. 

A, as owner of a honse, has a right of way over B’s land. C nn lawfully enteia 
on B's land, and ohstrnots A in his right of way. A may sne C for compeiisatieo> 
not for the entry, but for tbe obstruction. 

83. The owner of any interest in the dominant heritage, or the 
Suit for disiurbanoe of occupier of such heiitage, may institute a suit 

for compensation for the disturbance of the 
easement or of any right accessory thereto; provided that the disturliw 
ance has actually caused substantial damage to the plaintiff'. 

Sx^anation /.—The doing of any act likely to injure the plainly 
iff by affecting the evidence of the easement, or by materially diminish* 
ing the value of the dominant heritage, is substantial damage within 
tbe meaning of this section and section thirty-four. 

Explanation II . — Wliere the easement disturbed is a right to the 
free pas«^e of tight passing to the openings in a house, no damage is 
aubstaiitial within the meaning of this section, unless it falls within the 
Brat Explanation, or interfrres materially with the physical comfort of 
the plaintiff, or prevents him from carrying on his aecustotiied businear 
in the dominant heritage as beneficially as he had done previous to in* 
stituting tbe suit. 

ExflamAsMcn III . — Where the easement disturbed is a right tc 
the free f^ssaage of air tx> the openings in a house, damage is stiMtaii* 
,tial within the meaning of this section if it interferes materially witi 
the physical comfort of the plaintiff, though it is not injurious to h'm 
health. 

lUuitra^om, 

(a.) A plsM a pemsfumt ofutruciion in a putb over whieb B, as teuaot of C* 
houae, baa a right of way. Thia ia aolMtatitial damage to O, for it may affeet th 
svidaaoa ol hit ravsirioasry right to the eaaement. 

A, *• owsar of a houaa. has a right to walk along one aide of B*a houwa 
B huii^ a verandah overhai^iig the wav about ten feet from the grtmnd. and no t 
not to oeoMacMi any isaontwonoo to foot-paairtigen natng the way. Thia la no 
tniTtIhtftliil to A. 
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Tli» rentova) iti« . means of mf^porfe . to wiiiob a <leminant^ 
wtMtt vamm of ootiott owner is eaUtled does not give »iee to a right 
mrttMM for remoral or aop. to recover compeoeatioti ittileas md tmtil sob- 
etaotial damage i» actually euataiuedL 

Sff. Subject to the proviAions of the Specific Relief Act, 187f, eee^ 
TajaAotloittoreatr»ia4ia^ tioiia 52 to 57 (both inclusive), lujtiiictioa 
may be granted to restrain the disturbance of 
an easement •«- 

(a) if the easement is actually disturbed,— when compensation for 
such disturbance might be recovered tinder this chapter : 

(b) if the disturbance is tuily tlwreatened or intended,— when the 
act threatened or intended must necessarily, if performed, disturb the. 
easetnenU 

38. Notwithstanding the provisions of section twenty-four, the 
Abatement of obstruotion dominant owner caunot hitnself abate a wrong-* 
•f oMoiBa&i. ful obstruction of an easement. 

CHAPTER V. 

Thb Extinction, Scbpknsion, and Rbvival of Easbhrnts. 

37. When, from a cause wlitch preceded the imposition of a») ease- 
KsitnoUoii by disoobiticm meiit, the person by whom it was imposed 
of rigbt of senrieot owner, ceases to have any right in the servient heri* 
tage, the easement is extinguished. 

Exception , — Notiiing in this section applies to an easement law- 
fully imp^d by a mortgagor in accordance with seotiou ten. 

lllu»tration», 

(«.) A transferf SnlUnpur to B on condition that he doee not marry C* B im- 
petae as eaoenieat on Saltan pnr. Then B marries C. Be interest in ISalt^npor eitde* 
and with it the eaiement i« eitinguished. 

(B,) A, in 1850, lets SulUnpnr to B for thirty yeam from the of the lease. 
B» in 1^1, impoMs an eauement on the land to favour of C, who enjoy* the eaee* 
tnsnt peaeeaUy and openly a« an easement without intermption for twenty-nine years. 
B*i interest in Sult&npnr then ends, and with it C*s easement. 

(c.) A and B, tenants of C, have permanent transferable interests In their re* 
apeeUve holdings. A imposes on bis holding an easement to draw water from a tjuik 
mr the purpose of irri^ting B's land. B enjoys the easement for twenty yeara 
Then A*e rent falls into arrear, and his interest is sold. B's eassment is extingaisbed. 

(<l.) A mortgages Snlt&npur to B, and lawfully impoms an easement on the land 
in favonr of C in aooordanco with the provisions of section ten. The hind is sold to 
D in satisfaction of the mortgage-debt. The easement is not tlmreby eattngnisbed. 

88. An oaaement is cxtiugnished when the 
latoiotkm by raMaae* dominant owner releases it, expressly or im- 
pliedly, to the servient owner. 

Such release can be ma^ only in the circumstances and to the 
ex^nt in and to which the dominant owner can alienate the dominant 
heritage. 

An e si sme nt may be lelaased ae to part only of the senrient hed« 

toga 



ummwm - 

fhgplMmiim ^aaemetyfe m i^b ww Mli i ^ 

(a) where tiie ^omitiftfit ow»er e^ithfirb^ e# a 

pernifttient muture to be deite on the eeiTieiit heritege, the neeteuitw 
coneequemse of which i« to preToet hie fntiire enjoy noent of eos^ 
ment^ mad eueb a<^ te done in piirstiance of such authority ; 

(b) where any permaoent altwatiou is made in the dominant heri* 
tage of such a nature as to show that the dominant owner iutei^4^d to 
cease to enjoy the easement in future. 

Explanation II , — Here non-user of an easement is not an implied 
release within the meaning of this section. 

Illustrathna, 


(a.) A, B, and C are oo-owners of a hourib to winch an eaftement ia annexed. 
A, without the conaonl of B ami C, rcleaHea the tiaaciuent. This release is eS^ectual 
only as against A and his legal representative. 

ib.) A grants B an eaHeineiit over A’s land for the beneficial enjoyment of hie 
house. B assigns the house to C. B then purports to release the easement. The 
release is ineffectual. 

(c.) A, having the right to discharge lii« eaves-droppings into B’s yard, expressly 
aiilhorizoM Bto Imild over this yard to a height which will interfere with the discharge. 
B builds acH ordingly. A’s eaHcment is extinguished to the extent of the interference. 

(d.) A, having an easement of light to a window, builds up that window with 
hrieks and mortar so as to manifest an intention to abandon the easement perimmentlv. 
Tim easement is impliedly ndeased. 

{€,) A, having a projt^cting roof by means of which ho enjoys an easement to 
discharge eaves-dropmu^gs on B’s land, permanently alters the roof, so as to direct 
the minister int^ different channel, and discharge it on O’s land. The easement 


Shiinetien oo expiration 
of limited perkxl or happen* 
ing of diisolvuig ounditioii. 


JUUnoUan on iormiitn. 
Uott of neexMtity. 


89. An easement is extinguished when the servient owner, in 

lirtS«oUo.fc,T««rtto.. power reserved in this behalf, 

^ revokes the easement. 

40. An easement is extinguished where it has been imposed for a 
iStitiuaioa <ni mpiration limited period, or acquired on condition that it 
shall become void on the performance or non- 
performance of a specified act, and tbh period 
expires or the condition is fulfilled. 

4t An easement of neeeasity is extin- 
guished when the necessity comes to an end. 

lllu$traHon, 

Mght of waj over A’, land which B had acquired is «tin^.Q.‘’ ^ 

42. An easement is MUnguished when it becomes incapable of 

of sMlM. ~t«g irt any time and und«r any ciroumatonees 

beuehcial to the dominant owner. 

43. Where, by any permanent change in the dominant herftMe, 
SxUii^ionby pmrmmimii the bunien on the servient heritage is mate- 

fe* * " ***h»irt hwir rialiy mcresaed, and cannot be reduced by the 



{b) ^ ^mmA In tkm Mmeaik 

aligiit iliftfe mo mmmmbim pmoa ipould ooinplftttt ot it| <it 
tba 6«set9A«»ui » aa BMtMiii ^ aepiMity. 

Katlljiig m thi» md&m ^^11 be deeoied to mpply io an eeeemeai 
entitling the dominant owner to aopport nl the dominant Imrilage* 

dt* All easeinent ta extingitished whete the eendent heritage is 
SlxUnotion on pemmnont ^ stttjirior force SO perittanefttiy alte^ AmM 
aitoratlott of •errient hori- the dominant owuer can OQ longer enjoy tiieh 
ii|^ hy oapwrior fom. easement : 

Provided that, where a way of necessity is destroyed by snperior 
force, the dominant owner has a right to another way over the servient 
heritage ; and the provisions of section fourteen apply to such way. 

Jlluttrationg, 

(a.) A grants to B, as the owner of a certain bouse, a right to fish in a river 
renniog through A's laud. The river changes its course permauently, and runs 
through C's land. B*s easement is extinguished. 

(0.) Access to a path over which A has a right of way is permanently cut off 
by an earthquake. A's right is extinguished. 

Sxtiiiotioa by deetrnotioii An easement 18 extinguished when 

of either heritage. either the dominant or the servient heritage if 

completely destroyed. 

lUuMtration, 

A has a right of way over a road running along the foot of a eea-oUff. The 
road is washed away by a permanent encroaohment of the sea. A*8 easement is ex- 
tinguished. 

46. An easement is extinguished when the same person becomes 
Extinction by unity of entitled to the absolute ownership of the whole 

owneni^. of the dominant and servient heritages. 

IlluHretiiont* 

(a.) A, as the owner of a house, has a right of way over B*8 field. A mortgages 
his house, and B niortoages hie field to 0. Tlien C foreoloses both mortgages, and 
becomes thoreby absolute owner of both house and field. The right of way is exi^ 
tingnisiied. 

(A) The dominant owner acq^utres only part of the servient betritage : the ease- 
ment is not exUnguished, except in the case illustrated in section forty«one. 

fc.) The servient owner acquires the dominant heritage in connection with p 
third person ; the easement is not extinguished. 

^ (a.) The separate owners of two separate dominant heritages jointly acquire the 
heritage which is servient to the two separate heritages : the easements are not ex- 
tinguished. 

(«.) The joint owners of the dominant heritage jointly acquiro the servient 
heritage : ^ easement is extinguished. 

(/.) A single right of way exists over two servient heritages for the benefioisl 
enjoyment of a single dominant heritage. The dominant o%vaeracqairoa one only of 
the servient heritages. The eiuiement is not extinguished. 

{a,} A has a right of way over B's road. B dedicates the road to the public. 
A*s right of way is not extinguished. 

47. A cootiuuoua easement ts exttiiguMbed wlieu it totally cesMS 

nttiMaioa by ^ be eigoyed as such for an nnhrokea period 

nsent* of twenty years. 

A discoatiiiuoiis casement is extinguished when, for « fike petsed^ 
it bse not been miJegrwd as such. 



nmmmm. 


m 


I pm 


Sfich period eball be reckoned, in the caae of % cdoHmione eeee* 
meat, from Uie day on which its eiyoyinent was obdlmcted by the eeri*i 
rieut owner, or refid<^red impoesible by the dominant owner ; and, in 
the case of a discontinuous easement, from the day on which it was last 
enjoyed by any person as dominant owner. ^ 

Provided that if, in the case of a discontinuous easement, the 
domiuaut owner, within such period, registei^ under tlm Indian ]^gia» 
tration Act, 1877, a declaration of bis intention to retain such easement, 
it shall not be extinguished until a period of twenty yemts has elapsed 
from the date of the registration. 

Where an easement can be legally enjoyed only at a certain place, 
or at certain times, or between certain nours, or for a particular purpose, 
its enjoyment during the said period at another place, or at other times, 
or between other hours, or for another purpose, does not prevent its 
extinction under this section. 

The circumataiice that, during the said period, no one was in poa* 
session of the servient heritage, or that the easement could not be 
enjoyed, or that a right accessory thereto was enjoyed, or th|it the 
dominant owner was not aware of its existence, or that he enjoyed it in 
ignorance of his right to do so, does not prevent its extinction under 
this section. 

An easement is not extinguished under this section — 

(a) where the cessation is in putauance of a contract between the 
dominant and servient owners ; 

(b) where the dominant heritage is held in co-ownership, and one 
of the oo-owtiers enjoys the easement within the said period, or 

M Where the enseineut is a necessary easement 

where several heritages are respectively subject to rights of way 
for the benefit of a single heritage, and the ways are continuous, such 
rights shall, for the purposes of this sectiou, be deemed to be a single 
easement 

Jllmtration. 

A hss, as iranexed to his house, rights of way from the high road thither over 
the herita^s A and Z and the intervening heritage Y. Before the twen^ 
expire, A exeroiaea hia right of way over X. His rights of way over Y ana t are 
net «xtiiigiiiahed. 

Bxtlneiioa eC aooaasovy When an easement is extinguished, 

rlghte. the rights (if any) accessory thereto are hlae 

extinguished, 

lUvtiratUm, 


A has an easement to draw water from B*8 well. As aooesaorj thereto, he has 
a right of way over B*s land Ui and from the well. The easement to draw water is 
iMCiinguiihed under section foriy<seven. The right of way is also extingaished. 

40 » An easement is suspended when the dominant owner becomes 


> Ilf X ^ possession of the servient heritage 

Bniipsosfoa or easamii ^ limited interest therein, or when m 

aervient owner becomes entitled to possession of the dominant heritage 
for a limited interest therein. 


SO. Tbm servkmt owner lias no twhi to require that an easement 
garfisttl ewmir aot ea* be continued ; and, notwithstanding the pro- 
lUM la lagaite eoall* visimis of section twenty-six, he is not ealitied 
to ootnpensatiofi for daaouqge caused to the 



JttnacBiniijL 






emeut heritage ia ceasequeiiee dT the extingaisfameiit or mtepeaBion 
>f the easement, if the dominant owner has given to the servient owner 
sqch notice as will enable him, withont tinreasoiiable expense, to protect 
iie servient heritage from such damage. 

Where such notice has not been given, the servient owner is en^ 
Omnpenwtionforeainsgv titled to aimpensation for damage caused to 
Mtuasd by extingitithmeiit. the servient heritage in consequence of such 
^atingukhment or suspension. 

UluBiraHotL 


* A, in ezerctM of an easement, diverts to his cenal the water of B'e stream. 
^6 diversion oontinnes for many vears, and during that time the bed of the strf^um 
Mirtly fills np. A then abandons bis easement, and restores the stream to its aneient 
sottsae. B*s land is consequently flooded* B sues A lor compensation lor the 
damage 4msed by the flooding. It is proved that A gave B a month's notice of 
Js intention to abandon the easement, and that such notice was sniflcieot to enable 
3, without unreasonable expense, to have prevented the damage. The snit must ^ 
ismtssed. 


61. An easement extinguished under section fort^-five revives (a) 
when the destroyed heritage is, before twenty 
Bevivai of easements. years have expire<], re.storea by the deposit of 
.Iluvion ; (b) when the destroyed heritage is a servient building, and, 
>efore twenty years have expired, such building is rebuilt upon the same 
ite ; and (c) when the destroyed heritage is a dominant building, and, 
before twenty years have expired, such building is rebuilt upon the 
same site and in such a manner as not to impose a greater burden on 
.he servient heritage. 

An easement extinguished tinder section forty-six revives when 
he grant or bequest by which the unity of ownership was produced m 
set aside by the decree of a competent Court. A necessaiy easement 
extinguished under the same section revives when the unity of owner* 
hip ceases from any other cause. 

A suspended casement revives if thb cause of suspension is removed 
before the right is extinguished under section forty-seyeo. 

Illmtration, 


A, m the absolute owner of field Y, has a right of way thither over B's field 
A obtains from B a lease of Z for twenty years. The easement is suspended so 
ong as A remains leawe of Z. But when A assigns the lease to C, or surteiiders it 
o B, the right of way revive*. 


CHAPTER VI. 

Licbnses, 

62. Where one person grants to another, or to a definite number 
of other persons, a right to do, or continue to 
**IiioeneB'* defined. immoveable property of the 

nantor, something which wonid, in the absence of such right, be unlaw* 
til, and such right does not amount to an easement or an interest in 
*be property, the right is called a license. 

68, A license may be granted by any one in the ctrcumstanees and 
to the extent in and to which he may transfer 
ay grant Uosnaa. interests iti tlic property affect^ ^ 

Uoeiise. 



m 


<84. l%c gtiMk at a Uamm magr 1 m» of iaiplwd .th« 

Or»>t»»b.«*p«««ar ooi^nct of tlw graotor, and an agre^ei^ 
l«ii>iiad« wltidb porixirtM to create ao oaeomeiit^ tbiit 19 

ineiibctual for that purpose, maj operate to ereate a liesue. 

0d, All lieetises oecesfiaiy for the enjojnonent of aay nitefiesi;, or the 
A^KwmoijitoiiBMauBes. exetcise of any right, are implied is tlieeoti* 
edbf law/ aiitutioD of socb . interest cx rigiii. Sticb li» 

oetiaes m called accessory licenses. 

JUuMiftttion, 

A sells the trees growing on his land to B. B is entitled to go on the land s&d 
take away the trees. 

66. Unless a different intention is expressed or necessarily implied. 
License when tmnefor- ^ license to attend a place of public entertain* 
able. ment may be transferred by the licensee ; bu^ 

save as aforesaid, a license cannot be tiansferred by the licensee or 
exerch^ by hia servants or agents. 

IlUutiraiionM, 

(o.) A grantB B a right to walk over A’a field whenever he pleases. The right 
Is not mnnexifd to any immovcublo property of B. The rigl*t cannot be transferred. 

<6.) The Oovwniiient grant B a lioenae to erect and use temporary grain>Hheds 
on Government land. In the aliscnce of express provision to the contrary, B’s 
servants may enter on the land for the purpose of erecting sheds, erect the same, 
deposit grain therein, and remove grain therefrom. 

87 . Ths grantor of a license is bound to disclose to the licensee 
Grantot^a duty kft disclose tt»y defwt in the property afiected by the 
defoots. license, likely to be dangerous to the person or 

|ira|>erty of the licensee, of which the grantor is, and the licensee is 
nut, aware, 

68. The grantor of a license is bound not to do anything likely to 
Grantor’s duty not to rendel tlie property affected by the license 
render property ansafo. datigeious to the person or properly of the 
licensee. 

TO. When the grantor of the license traitsfsrs the property affected 
Grantor’s trAusferre not thereby, the transferee is not as such bound by 
bomid by lioetiee. the license. 


Wlwn r..t>ei^l.w ®®- ^ Iweijse may be revoked by the 

grantor, uitloss— 

(а) it is coupled with a transfer of pn>perty, and such transfer is in 
force: 

(б) the licensee, acting a|K>n the license, has executed a wotk of a 
permanetii character, and incitned expenses in the execution. 

JfomioaskNi eapiwM or 61 . The revocation of a license may to 
express or implied. 
lihuiiraHmm, 
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ttioense when dammed ro* 
.'oked. 


62. A license is deemed to be revoked — 


(a) when, from a cause preceding the grant of it, the grantor 
leases to have any interest in the property affected by the license : 

(b) when the licensee release it, expressly or impliedly, to the 
];rantor or his representative: 

(c) where it has been granted for a limited period, or acquired on 
condition that it shall become void oti the performapce or non-perform* 

rice of a specified act, and the period expires, or the condition is ful- 
^lled : 

(d) where the property affected by the license is destroyed or by 
nperior force so permanently altered that the licensee can no longer 
)xarefse his right : 

(c) where the licensee becomes entitled to the absolute ownership 
7f tlm property affected by t he license : 

(/) where the license is granted for a specified purpose, and the 
purpose is attained, or abandoned, or becomes inifiracticable : 

(ff) where the license is granted to the licensee as holding a parti* 
3ular office, employment, or character, and such office, employment, qr 
::haracter ceai^es to exist : 

(A) where the license totally ceases to be used as such for an un- 
>roken period of twenty years, and such cessation is not in pursuance 
>f a contract between the grantor and the licensee : 

(i) in the case of an accessory license, when the interest or right 
;o which it is accessory ceases to exist. 

63. Where a license is revoked; the licensee is entitled to a reasont 
liioensee*# righu on re- ehle time to leave the property affected thereby, 
▼ooation. and to ramove Msy gpods which be baa been 

allowed to place on sucb property. 


64, Where a license has been granted for a consideratioD, ap,d the 
Hghte erio- licensee, without qny faiilt.of his own, is evict- 
tloii. ed by the grantor before he has fully enjoyed, 

inder the liceiwi^ tlie right for which he contracted, he is entitled to 
^ooqvot cpinpfipBjlty^ the graotor. 


M. 80 
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THE POWERS OF ATTORNEY ACT. 

NO. VII. OF 1882. 


Rkceivbd the'^Q.^G/s Assent ok the 24th Febbuaht, 1882. . 


An Act to amend the law relating to Pomre-of-AUoriMy. 


Foh the purpose of amending the law relating to PoweiB-of«At« 
toroey ; It is hereby eoacted as follows 

♦itiA !• This Act may be called " The Powers* 

Bbort title. of-Attorney Act, 1882 

liooel extent. applies to the whole of British India ; 

and it shall come into force on the first 
Oonnnenoement. Jay of May, 1882. 

2. The donee of a power^of-attorney may, if he thinks fit, execute 
Exeoniion under power- or do any assurance, instrument, or thing in and 
of-ettorney. with his own name and signature, and bis own 

seal, where sealing is required, by the authority of the donor of the 
power ; and every assurance, instrument, and thing so executed and 
done, shall as effectual in law as if it had been executed or done by 
the donee of the power in the name, and with the signature and seal, of 
the donor thereof. 

This section applies to powers-of-attorney created by instruments 
executed either before or after this Act comes into force. 


S. Any person making or doing any payment or act in good faith 
Faymimt by uttorncy on. in pursuance of a power-of-attomey, shall not 
power, without notioo be liable in respect of the payment or act by 
of death, 4c., good. reason that, before the payment or act, the 

donor of the power had died or become lunatic, ox unsound mind, or 
bankrupt or iusolvent, or had revoked the power, if the fact of death, 
lunacy, unsoundueas of mind, bankruptcy, insolvency, or revocation, was 
not, at the time of the payment or act, known to the person making or 
doing the same. 

ISut this section shall not affect any right against the payee of any 

E rson interested in any money so paid ; and that person shall have the 
ce remedy against the payee as he would have bad against the payer, 
if the payment had not been made by him. 

Tuts section applies only to payments and acts made or done a ft er 
this Act comes into force. 


4 . (a.) An instrument creating a power-of-attomey, its exeontim 
BspoiiiciroristMa tnsini- being verified b^ affidavit, staiut^ dedaration, 
wmuM arsaiiiif powert-ef- or Other sttfficiebt evidence, xnay, with the 
affidavit or declaration (if any), be deposited in 
the High Court within the local limits of whose juri sd ict io n toe instm* 
meet may be« 



POWIBS OF AttOHFST. 


(&.) A separate file of insiruments so deposited shall be kept ; and 
any^ person may search that file, and inspect every instrumeiit so de- 
posited ; and a certified copy thereof shall be delivered out to him on 
request, 

(a) A copy of an instrument so deposited mav be presented at the 
office, and may be stamped or marked as a certified copy, and, when so 
stamped or marked, shall become and be a certified copy, 

(d.) A certified copy of an instrument so deposited shall, without 
further proof, be sufficient evidence of the contents of the instrument 
and of the de^it thereof in the High Court. 

(e.) The High Court may, from time to time, make rules for the 
purposes of this section, and prescribing, with the concurrence of the 
Local Government, the fees to be taken under clauses (a), (6), and (o), 

(/. ) Throughout British Burma, the Court of the Recorder of Ran- 
goon shall, for the purposes of this section, be deemed to be the High 
Court. 

(g.) This section applies to instruments creating powera-of-attorney 
executed either before or after this Act comes into force. 

6. A married woman, whether a minor or not, shall, by virtue 
Power*of.attoRi^ofmar- this Act, have power, as if she were un- 
ried women. married and of full age, by a non -testamentary 

instrument, to appoint an attorney on her behalf, for the purpose of 
executing any non-testamentary instrument or doing any other act which 
she might herself execute or do ; and the provisions of this Act, relating 
to instruments creating powers-of-attorney, shall apply thereto. 

This section applies only to instruments executed after this Act 
comes into force. 

Aot XXYllL of 1866, 6- The Trustees' and Mortgagees' Powers 

a 89, repeoM Act, IbOO, section 39, is hereby repealed. 
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THE PRESIDENCY SMALL CAUSE COURTS ACT. 

NO. XV. OF 1880. 


Bsoqted tarn O.-O/b Abbbkt ok thb 17th 1861 

An Act to consolidate and ^mend the Um rdeMng to the Oonrte 
of Small Canees MabtUhed in the Preeidencff-io^mns. 

Whbbaas it is expedient to consolidate and amend the law relating 
to the Courts of Sinall Oaiiees esiablislied in the 
Treamble. towns of Calcutta, Madras, and Bombay ; It k 

hereby enacted as follows : — 


CHAMBER 1. 

Prisliicikaht» 

1. Tliis Act maybe called^* The Presidency Small Cause Courts 

BKorfc title. Aot, 1882;'* and it shall come into force on the 

Cfommenoemeot. first day of July, 1882. 

But nothing herein contained shall ai!^.^ct the provisions of the 
Army Act, 1881, section 151, or the righU or liabilities of any person 
under any decree passed befire that day. 

2. On and from the said day the enactments specified in the first 

schedule hereto annexed shall be repealed to 
the extent mentioned therein. 

But all Courts constituted, appointments made, and securities given 
under anj^ of the said enactments, shall, so far ns may be, be deemed to 
have been respectively constituted, made, and given under this Act. 

All references to any enactment hereby repealed, made in Acta 
SA previous passed prior to the ^id day, shall be read, so 
Acts. far m may be practicable, as if made to this 

Act or the corresponding provisions hereof, 

8 . In Act No. XXIII. of 1850 {for securing the Land-Revenue of 
. ^ . (^<dcutta), section 3, for the word and figures 

of Aou. .. VII. 1847 ” the words and figures, “ The 
Presidency Small Cause Courts Act, 1882, Chapter VIII.,” shall be 
substitut<ra ; the words, ** as provided by the said Act,” shall be re- 
pealed; and for each of the expressions, ‘*a Commissioner of the Court 
for recovery of small debts referred to in the said Act,” and ‘"the said 
Oommissioners,” the words, “ the Judges of the Court of Small Causes 
at Calcutta/* Bhalt be substituted. 

In the Code of Civil Procedure, section 8, after the word and 
figures, Chapter XXX IX.,** the words an*! figures, •• and by the Presi- 
dency Small Cause Courls Act, 1882/* shall ^ inserted. 
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4 lo diis ^ the Small Gadsa Omrl^* teeiine the Ooatt of Small 
**8eiaH I9viif%" C ^0868 coosUtuted aniier thie Act in the town 

of Calctttta» Madras^ or Bombay^ aa the oeee 
may be^ 


CHAPTEB n» 

CJONBTITUnON AND OmOBHS OF THE OoUBT. 

84 There shall be in each of the towns of Ciilcutta, Madras, and 
Coorts of SmaU Oaomi Bombay, a Courts to be called tlie Oourt of 
eatabliabed. Small Oauses of Calcutta, Madras, or Bombay, 

as the case may be. 

6 . The Small Cause Court shall be deemed to be a Cuurt subject 
Court to be deemed under to the superintendence of the High Court of 

superintendenoe, Ac., of Judicature at Fort Williaiii, Madras, or Bombay 
High Court. ^8 the Case may be, within the iiioaniag of the 

Letters Patent, respectively dated the 28th day of December, 1865, for 
such High Courts, and within the meaning of the Code of Civil Pro* 
cedure ; and the High Coytt shall have, in respect of the Small Cause 
Court, the same powers as it has under the twenty-fourth and twenty* 
fifth of Victoria, chapter 104, section 15, iu respect of Courts subject 
to its appellate jurisdiotion. 

7. Subject to the control of the Oovernor-Qeneral in Council, the 
Appointment, •usponsion. Local Qovenimeut may, fn)m time to time, by 

and remoral of Judge*. notification in the official Gazette, appoint a 
person to be Chief Judge, and m many other persons as it thinks 6 t to 
be Judges, of the Small Cause Court: Provided that not less than 
one*third of the persons so appointed, iucludiug the Chief Judge, shall 
be advocates of one of the said High Courts. 

The Local Ooveroment may, by a like notification, suspend and, 
with the previous sanction of the Govern or-Qeneral in Council, remove 
any Judge so appointed. 

All barristers who, when this Act comes into force, are, or are act<> 
ing as. Judges of the Smalt Cause Court, shall, for the purposes of this 
section, be deemed to be advocates of a High Court, 

Rttuk and praoedsooe of 8. The Chief Judge shall be the first of 
Judges. the Judges in rank and precedence. 

The other Judges shall have rank and precedence as the Local Go* 
vernment may, from time to time, direct. 


9. Except as otherwise provided by this or any other law for the 
^ time being in force, the SmaU Cause Court 

Fowerr to malu niie*. previous sanction of the High 

Court, make rules to provide, in such manner as it thinks fit, for all 
matters not specially provided for by this Act, and for the exercise, by 
one or more of its Judges, of any powers conferred on the Small Cause 
Court by this Act, or by any other law for the time being iu force. 


10. Subject to sueh rules, the Chief Ju^lge may, from time to time, 
Cbiaf Jii%* to disirtbiito make such arrangements as be thinks fit for 
1nisia*«i of Cooirt. the distribution of the busiuesi of the Court 

among the various Judges thereof. 
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8«ftl to be need* 


11, Save as hereinafter otherwise provided, when two or more of 
Prooediiro in oeee of dif- the Judges sitting together differ on any ques- 

foronoeof opioion. tioil, the opinion of the majority shall prevail^ 

and if the Court is equally divided, the Chief Judge, if he is one of 
the Judges so differing, or in his ah^noe the Judge first in rank and 
precedence of the Judges so differing, shall have the casting voice. 

12, The Small Cause Court shall use a seal of such form and 
dimensions as are for the time being prescribed 
by the Local Oovernment 

18. The Local Government may, from time to time, appoint an 
appointmontof BegiBtrw officer to be Called the Registrar of the Court, 
and miniiiterinl oAoeri. and to be the chief ministerial officer of the 
Court ; 

and the Chief Judge may, from time to time, subject to the con- 
trol of the Local Government, appoint as msny clerks, bailiffs, and otW 
ministerial officers as may be necessary for the administration of justice 
by the Court, and for the exercise and performance of the powers and 
duties conferred and imposed on it by this Act or any other law for the 
time being in force. 

The Registrar and other officers so appointed shall exercise such 
Powers and dnticMi of siioh powers, and discharge such duties, of a minis- 
oSSoers* terial nature, as the Chief Judge may, from time 

to time, by rule, direct. 

The Chief J4idge may suspend or remove any Registrar or other 
officer so aimointed ; but the removal of any Registrar or officer draw- 
ing a monthly salary of one hundred rupees or upwards shall be subject 
to the orders of the Local Government. 

14. The Local Government may invest the Registrar with the 
Bagirtrar ».y b. “ Judge under this Act for the trial 

ed with poww. of . Judge u> s*uta III Which the amount or value of the 
in Miit. not woooding subject* matter does not exceed twenty rupees. 
twMiy rnpMa subject to the orders of tiie Chief Judge, 

any Judge of the Small Cause Court may, whenever he thinkt fit, 
transfer nom his own file to the file of the Registrar any suit which 
the latter is competent to try. 

lit. No Judge or other officer appointed under this Act shall, 
Jn<l^ or otbOT oflhwr aot during his continuance as such Judge or officer, 
to pnwtiM or ti^o. either by himself or as a partner of any other 

person, practise or act, either directly or indirectly, as an advocate, at* 
tomey, vakil, or other legal practitioner, or l>e concerned, either on his 
own acoouat or fur any other person, or as Uie partner of any other per- 
son, in any trade or profesaton. 

Any aaoh Judge or officer so practising, acting, or concerned, «h.ll 
he deemed to Imve committed an offence under aection 168 iff the 
ladiaa Penal Ood& 

Nothim herein oontuned shall be deemed to prohibit any such 
or oiroer from being a member of any company incorpor^ed or 
registered ander Royal C^uurter, Letters Patent, Act of fhurliameat, or 
Act of wy British Indiau legidature. 
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CHAFPBR m. 

Lam AXmiNISTKEllI BT the Ck>X7BT. 


1& All qiiestioDs, other than qiaestioiis relating to procedure or 
Qaeetto&s eriaiii^ Is toito, practice, which arise in suits or other proceed- 
Ae., imdsr Ao( to bo dooid- tngs under this Act in the Small Cause Courts 
od sooording to Uw admi* shaii be dealt with and determined accordinff 
mo y ig ourt. ^ the law for the time being administered by 
the High Court in the exercise of its ordinary original civil jurisdic- 
tion. 


CHAPTER IV. 

JaRlSDlCTlON IN BJCSPIfiCT OF SuiTS, 

17. The local limits of the jurisdiction of each of the Small Cause 
Local limits of jarisdio- Courts shall be the local limits for the time 

tion of Court. being of the ordinary original civil jurisdiction 

of the High Court. 

18. Subject to the exceptions iti section nineteen, the Small Cause 
Suita in which Court has Court shall have jurisdiction to try all suits of 

juriadiotion. a civil nature — 

when the amount or value of the subject-matter does not exceed 
two thousand rupees ; and 

(a) the cause of action has arisen, either wholly or in part, within 
the local limits of the jurisdiction of the Small Cause Court, and the 
leave of the Court has, for reasons to be recorded by it in writing, been 
given before the institution of the suit ; or 

(b) all the defendants, at the time of the institution of the suit, 
actually and voluntarily reside, or carry on business, or personally work 
for gain, within such local limits ; or 

(c) any of the defendants, at the time of the institution of the suit 
actually and voluntarily resides, or carries on business, or personally 
works for gain, within such local limits, and either the leave of the 
Court has been given before the institution of the suit, or the defend- 
ants who do not reside, or carry on business, or personally work for gain, 
as aforesaid, acquiesce in such institution, 

Explanation /. — When in ans suit the sum claimed is, by a set-off 
admitted by both parties, reduced to a balance not exceeding two 
thousand rupees, the Small Cause Court shall have jurisdiction to try 
such suit. 

ExflancUion II , — Where a person has a permanent dwelling at 
one place, and also a lodging at another place for a temporary purpose 
only, be shall be deemed to reside at both places in respect of any 
cause of action arising at the place where he has such temporary 
lodgiK. 

« JEepUmoMon /J/.— A Corporation or Company shall be deemed 
io cany on business at its sole or principal office in British India, or» in 
tespeciof any cause of actioit arising at any place where it has also a 
sutodinate office, at sudi place. 
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Salta IB wtitoli Court Ihh If- fl»f WfH Came Ooart shall have nc 
itojtirittdtoiiooa Jorfsdiction tn — 

(а) Buits eonoetniog the aatesitiieiit or ooUoctiao of tbo royenue ; 

(б) ouita coficeroiog any act oniered or done by the Goyemor-* 
General tn Council or the Local Govertimont, or by Ooyornor* 
General or a Governor, or by any Member of the Council of the 
Governor-General or of the Governor of Madras or Bombay, in bis 
oiliciat capacity, or by any person by order of the Goveruoi-General in 
Council or the Local Goverittnent ; 

(e) ail its cMHicerning ai«y act ordered or done by any Judge or 
judicial officer in the execution of his office, or by any person in pur* 
soance of any judgment or order of any Court or any such Judge or 
judicial officer ; 

(d) suits for the recovery of immoveable property ; 

(«) suits for the partition of immoveable property ; 

( /*) suits for the fbredosnre or redemption of a mortgage of im* 
moveable property ; ^ 

(g) suits for tlie deteruiination of any other right to or interest in 
immoveable property ; 

{h) suits for the specific performance or rescission of contracts ; 

(i) suits to obtain an injunction ; 

(j) suits fur the cancellution or rectification of instruments; 

(A;) suits to enforce a trust ; 

(l) suits for a general average loss and suits on policies of insurance 
on sea-going vessels ; 

(m) suits for oompensation in respect of collisious oo the high 

ssas ; 

(ti) suits for compensation for Uie iofnogement of a patent, copy* 
Hght, or tmde-mark ; 

(o) suits for a diasolutton of partnership or for an account of part- 
nership-transaction ; 

(p) suits for an account of property and its due administ^ttion 
under the decree of the Court ; 

(^j suits for compensation fur libel, slander, malicious prusecutiop^ 
adulterji or breach of promise of marr^e : 

(r) suits (or the restitution o^ righta^ for the p| 

a wife, or for a divorce ; 

(s) suits f«»r declaratory decrees ; 

suits iot possession of a heiedits^y office ; 

(«) suits against ^vereign Princes or Rilijiog Chiefs, or i^aiost 
Ambassadors or Envoys of Foreign States ; 

(y) suits on any judgment of a High Conti ; 

(to) suits the oogniiauoe whereof by the Small Qaase Ccmrt is 
mmi Ibr the tim being ill forcea 

9P. When the parties to a suit which, if the amount or vsloe of 
0,.H mn, ^ Mbfeot-raatter th<^ did a<« noM « w 

kqraiiita^rm ,w<nwi«T tnouNUid nipew, woald be oageuebM bgr feb* 
Itartta ef jwrtadtaUoa. jSnudl Oe«M Oowt. have entefM iotoea ngmes- 

meat ia writing tha( Um SoiaU Oaiiae Ooart ahali bate jariodiorioa to 
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try such suit, the Court shall have jitrisdiotiou to try the same^ although 
tlie amount or value of the subject-matter thereof may exceed two 
thousand rupees* 

Every such agreement shall be filed in the Small Cause Court, 
and, when so filed, the parties to it shall be subject to the jurisdiction 
of the Court, and shall bound by its decision in such suit. 

21. All suits to which an officer of the Small Cause Court is, as 
Bttiu by and against offi- such, a party, except suits in respect of property 
oera of Court. taken in execution of its process, or the pro- 

ceeds or value thereof, may be instituted in the High Court at the elec- 
tion of the plaintiff as if this Act had not been passed. 

22 If any suit cognizable by the Small Cause Court, other than a 
Costa when plainticr sues su't to which section twenty-o«e applies, is 
in HikH Court in other oaaea instituted in the High Court, and if, in such 
o^uisablo by Small Cauae suit, the plaintiff obtains, iu the case of a suit 
founded on contract, a decree for any ritatier of 
an amount or value less than two thousand rupees, aiul in the cusc of 
any other suit a decree for any matter of an ainc)uiit or value of less 
than three hundred rupees, no costs shall be allowed to the plaintifi* ; 

and if in any such suit the plaintiff does not obtain a decree, the 
defendant shall be entitled to bis costs as between the attorney and 
client 

The foregoing rules shall not apply to any suit in which the Judge 
who tnes the same certifies that it was one Ht to be brought iu the 
High Court. 


CHAPTER V. 

PuocKDUEa IN Suits* 

23. The portions of the Code of Civil Procedure specified in the 
PortiouB of Civil Prooo- »©cof*d schedule hereto annexed shall extend, 

dure Codo extoodiog to and shall, SO far as the same may, in the judg- 
Court. meat of the Court, be applicable, be applied, 

to the Small Cause Court ; and the procedure prescribed thereby shall 
be the pr^icedure followed in the Court in all suits cognizable by it, 
except where such procedure is iaconsistcnt with the procedure pre- 
scribcHi by any specific provisions of this Act : 

Provided that the Court may, subject to the control of the Local 
Qoveriiment, from time to time, by notification in the official Gazette, 
declare that any of the stiid portions of the said Code shall not extend 
and be applied to the Small Cause Court, or that atiy of such portions 
shall so extend and be applied with such modifications as the Court, 
subject to the control aforesaid, may think fit. 

24. Except in cases of set-off under the Code of Civil Procedure 
no writtwi mutemout Section 111, no written statement shall here- 

aaaept ia esisi of aotoit ceived unless required by the Court. 

35. When a period of eight days from the decision of a suit has 
Betnni of doomnoau ad* expired without any application for a new trial 
Sittled in ev khwio a or re>heariog of sueb luU haviDg been ouuIa, 

li. 81 
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or when any such application has l^en witiiin anoh l^fiod atid 

liaeh application baa been Vefaeed^ or the ne# trial or re4i6arii% (M tW 
e$me may be) has ended, any person, wiietber a party to the suit or not; 
4jesirous of receivinjg back any document produced by him iu the suit 
end placed on the record, shail, unle^ t^e document is impounded 
under sectipn 143 of the Code of Oiyd Procedure, be entitled to receite 
back the same: 

Provided that a document may be returned at any time before any 
of such events on such terms as the Court may direct: Provided also 
tiiat no document shall be returned which by force of the decree baa 
become void or useless. 

On the return of a document which has been admitted in evidence, 
e receipt shall be given, by the party receiving it, in a reoeipt-bodk to 
he kept for the purpose. 

26. In any suit in which the defendant appears and does not admit 
Oomfumsatiotipsyabloby the claim, and the plaintiff does not obUiii a 
plaintiff to defondant in decree for the full amount of his claim, the 
certain oaeee. Small Cause Court may, in its discretion, order 

the nlaiutiff to pay to the defendant, by way of satisfaction for his 
trounle and attendance, such sum as it thinks fit. 

When any claim preferrt^d, or objection made, under section 278 
of the Code of Civil Proceduie, is disalh^wed, the Small Cause Court 
may, iu its discretion, order the peisou preferring or making such claim 
dr ohjeetton to pay to the decree«holdcr, or to the judgment-debtor, or 
to bi)th, by way of satisfaction as aforesaid, such sum or sums as it 
thinks fit. 

And when any claim or objection is allowed, the Court may award 
such compensation by way of damages to the claimant or objector as it 
thinks fit; and the onior of the Court awarding or refusing such com- 
pensation shall bar any suit in respect of injury caused by the attach- 
ment 

Any order under this section may, in default of payment of the 
amount payable thereiimler, be enforced by the person in whose favour 
it is made against the person against whom it is made as if it were a 
decree of the Court. 


27. Whenever the Small Cause Court issues a warrant for thfS 
0aore«*iialdsr to Moom- arrest of a judgment-debtor or the attachment 
psnj ol&oer exooatiiig war- of liis property, the decree-holder, or some other 
person on his behalf, shall accompany the officer 
m the Court entrusted with the execution of such waimnt, and i^)| 
point out to such offioer the judgment-debtor or the property to bo 
li^aohed, as the oase may be. 


SHI. When the judgment-debtor under any decree of the Small 
TbitigsiitfesfibsdtoiiiiiiioTe- OauseCourt is a tenant of immoveable property, 
aiMl imovs- anything attached to such pro|»erty, and Whicb 
^ twiffht, before the termination of bis leMncy, 

ttoreoble ia si^llea. lawfully remove without the permissfon of km 

||^|i;d|9^,abi4h for the puipoae i» tlm execution of such decree, be deemed 
|^))e moveable propertv, and may, if sold in such execution, be severM 

be ceutoved bj. him lErom (he 



iict ivj i^issiBiKbr muht cAiTstt cortifS, 6i8 

Htttil lie bib SdtiB to tbei proj^rty urbateiri^r tliO jodgmeiit4|ebtor ^ould 
l^ve been bound to do to it if he had removed such thing. 

2d. Whenever any judgment-debtor, who has been arrested, or 
pisobarge of jadgment- wboae property has been seized in exeeutiou of 
debtor oil flafiioieut eeuarity. a decree of the Small Cause Court, o^ers secu- 
rity to the satisfaction of such Court for payment of the amount which 
he has been ordered to pay and the costs, the Court may order him td 
be discharged or the property to be released. 

30. Whenever it appears to the Small Cause Court that any judg- 
Court may 10 certain oases meiit-debtor under its decree is unable, from 

suspend execution of decree, sickness, poverty, or Other 8u6Scieut cause, to 
pay the amount of the decree, or, if such Court has ordered the same 
to be paid in instalments, the amount of any instalment thereof, it may, 
from time to time, for such time aud upon such terms as it thinks fit, 
suspend the execution of such decree aud discharge the debtor, or make 
such order as it thinks ht. 

31. If the judgment-debtor under any decree of the Small Cause 
Execution of decree of pouri has not, within the local limits of its 

Bmati Cause Oourt by other jurisdiction, moveable property suiiicient to 
satisfy the decree, the Court may, on the ap- 
plication of the decree-holder, send the decree for execution— 

(a) in the case of execution against immoveable property situate 
within such local limits — to the High Court ; 

(b) in all other cases — to any Civil Court within the local limits of 
whose jurisdiction such judgment-debtor, or any moveable or immove- 
able projicrty of such judgment-debtor, may be found. 

The procedure prescribed by the Code of Civil Procedure for the 
Procedure when decree execution of decrees by Courts. other than those 
transferred. which made them shall be the procedure folio w- 

©d in such cases. 

82. Notwithstanding anything conuiiued in the Code of Civil Pro- 
, Miaetsmar me iu certain cedure as applied by this Act, any minor may 
ifof fuiiage. , institute a suit for any sum. of money, not ex- 

ceeding Bvehtfndred tnpees, which mi^ be due to him under section 
ItQ of the Indi^lo Contract Act, 187z, for wages or piece-work or for 
work as m servant, in the same manner as if he were of full age. 

88. Any non-jodiciai or quasi-judicial act which the Code of Civil 
Power to delegate boo- Procedure as applied by this Act r^uires to 
jf^iai datiee. by a Jud^, mid any act which may 

done by a Commissioner appointed to examine and adjust accounta 
under section 394 of that Code as so applied, may be done by the Bc^gts- 
trar of the Small Cause Court, or by such other o69cer of that Court ae 
that Court inpy, from time to time, appoint in this behalf. 

The High Court may, from time to time, by rple, declare what shalll, 
deemed to be non-judiciad and quasi-judicial acts within the meaniug 
of tills section. 

9L The suits cognizable by tfie Bemstrar under seetian fcNift«f4ix 
Bagiitnr to iMsr tad de. i^all be heard and determined by him to. like/ 
sttitii ukn a ledge, rnknaer in all respects as a Judge d the Oonrl 
iiitglit and d&Utfinine the mme : 
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Provided that, euljeot to the control of die Chief Jndf^ ai^ 
Judge of the Couiii may, whenever be thiDsi 
rivTito, fit. transfer to bis own file any suit on the file 

of the Begislrar. 

86. The Beg^tnr may Deceive applications for the eieoution of 
decrees of any vidue p^ by the 

decpooi with the same pow- may commit and discharge judgment-aeators, 
ars at a Judge. ana make any order in respect thereof which 

a Judge of the Court might make under this Act. 

S6. Every decree and order made by the Registrar in any suit or 
D<>o»«..Dd ordenofB.. proceeding shall be subject to the same provi- 
gistrar to bo subject to HOW sions lu regard to new trial as u made ny a 
trial as if made by a Judge. Judge of the Court. 


CHAPTER VL 
NKW ThIALS AN0 Rk-hbabiko. 


37. Save as is herein specially provided, every decree and order of 
Judgments aud orden of the Small Cause Court in a suit shall be final 

Ooort ftnal. and conclusive ; but the Court may, on appli- 

cation of either party, made within eight days from the date of the 
Power to order now trial decree or order in any suit (not being a decree 
in Bmaii Oaose Court. passed under section 522 of the Code of Civil 
Procedure), order a new trial to be held, or alter, set aside, or reverse the 
decree or order, upon such terms as it thinks reasonable, and may, in the 
meantime, stay the proceedings. 

38. Any party may, within eight days after the judgment in any 
Applioation for re-hear* 8«it in the Small Cause Court in which the 

log in High Court. amount or value of the subject-matter exceeds 

one thousand rupees, apply to the High Court for an order that such 
Bttit may be re-heard in the High Court 

Such application shall be supported by affidavits, and in case the 
applicant has appeared in the Small Cause Court by advocate, vakfl; 
attorney, or pleader, by a certificate from such advocate, vakil, attorney, 
or pleader that in bis opinion there are good grounds for re-hearing the 
suit, aud if, on hearing such application, the High Court is of opinion 
that there has been a miscarriage or failure of justice, or that there are 
other good grounds for such re- hearing, the Court shall make an order 
ex parte, ou such terms as it thinks 6t, for such re-hearing, and fix a day 
for the same, whereof notice shall be given to the opposite party. 

The rules oontained in sections 545, 546, and 547 of the Code of 
Civil Procedure, relating to staying and executing decrees under appeal, 
ehaU ^p)y in the case of applications under ibis section as if such ap- 
plications were appeals from the decisions of the Small Cause Court. 


89. On the day fixed under section thirty-mgbt or on any other 
- ^ , day to which the re-hearing may be adjourned, 

High ^ dmU 

proceed to re«hear aud determtoe Uie case as if the same were a 
monght in such flig^ Court in itB ordinaiy original dvil 
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*“ Small Oause Oourt was plaintiff, and tba 
defendant in such Court was defendant, and in which written statements 
not ^11 ordered to be filed ; and, except as herein otherwise pro- 
vided, all the practice and procedure of such High Court in respect ot 
suits brought in its ordinary original civil jurisdiction shall be f<Alowed 
in suits re heaid under this section ; Provided that there diall not be 
any appeal from any judgment, decree, or order under this section. 

40. Every decree or order made by any High Court upon any snch 
Bzeontion of doorae of re-hearing may either be executed by eueli High 
High Oonra Court in the same manner as other decrees or 

ordeis of such Court, or may, in the discretion of the High Court, bo 
recaitted to the Siuail Cau86 Court for executiou. 


CHAPTER VI. 

Rkootkry of Posskssion of Immoveable Propbrtt. 

Wheu any person has had possession of any irnraoveabte pro* 
Snmmotia against person P^**ty situate with I u the local limits of tho 
ocoupyiug property without Small Oauso Court’s jurisdiction, and of which 
the annual value at a rack-rent does not exceed 
one thousand rupees, as the tenant, or by permission, of another person, 
or of some person through whom such other person claims, 

and such tenancy or periniasioo has detertnine4 or been withdrawn, 
and such tenant or occupier or any person holding under or by 
assignment from him (hereinafter called the occupant) refuses to deliver 
up such property in compliance with a request made to him in this be« 
half by such other person, 

such other person (hereinafter called the applicant) may apply to the 
Smaii Cause Court for a summous against the occupant, calling upon 
him to show cause, on a day therein appointed, why he should not be 
compelled to deliver up the property. 

42. The summons shall he served on the occupant in the manner 
Sarvioeof •ammons. provided by the Code of Civil Procedure for 
the service of a summons on a defendant. 


43. If the occupant does not appear at the time appointed, and 
Order for posMuion. show cause to the contrary, the applicant shall, 
if the Small Cause Court is satisfied that he is 
entitled to apply under section forty-one, be entitled to an order ad- 
dressed to a to the Oourt directing him to give possession of the 

|>rQperty to the applicant on such day as the Court thinks &t to name 
in such order. 


ExfdanaUon . — ^If the occupant proves that the tenancy was 
created or permission granted by virtue of a title which determined 
previous to the date of the application, be shall be deemed to have 
shown cause within the meaning of this section. 

44. Any such order shall justify the bailiff to whom it is addreMied 
BaehmderiojiMfcUybaa- entering after the hour of six in the morn- 
iFmit«riiigoii|MroiMiriysiid mg and before the hour of six in the afternoon 
giving pMianicin. upon the property named thereiii, with soch 



•i# 6cli3^. 

IttfSilxtiti as Ire tliitilca t^cNireesdry, anci glviiig (iose^iuo of Hcicb 
Bmt to prooeedtoga against ^ ^be applicant : and DO suit or proHociitioo 
9 tt^ge mow for shaH be niaititainable agaittst any Jtidj^e or 

aKs«, outer or Attmmooa officer of t^ie Small Oauee Court by whom aii^ 
imcli order lui aforesaid was issued, or against any bailiff dr othff 
{person by whom the same was executed, or by whom any such sum* 
motis as aforesaid was served, for the issue, execution, or service of any 
such order or suminous, by reason only that the applicant was not 
entitled to the possessiou of the property. 

45. When ttie applicant, at the time of applying for any sucb 

AppHcnt. if ontitM to “ afjTesaid, was e.itithd to the posses: 

powQwion, not to bo deemed of such property, neither lie nor any person 

truwpMfier for any error iu acting ill his behalf shall be deemed, on ac- 
prooeedinga. count ot any error, defect, or irregularity in the 

mode of proceeding to obtain possession thereunder, to be a trespasser ; 

Qcwa|>ant may aoe for but any person aggrieved may bring a suit for 
dbrnpettaaiion. the recovery of compensation for any damage 

%hich he has sustained by reason of such error, defect, or irregularity ; 

when no such damage is proved, the suit shall be dismissed ; and 
when such damage is proved, but the amount of the compensation 
assess^ by the Court does not exceed ten rupees, the Court shall 
award to the plaintiff no more costs than compensation, unless the 
iftidge who tries the -case certiHes that in his opinion full costs should 
be awarded to the plaintiff. 

46. Nothing herein contained shall be deemed to protect any ap- 
*LittbUi6y of appliomnt pl leant obtaining possession of any property 

Qbtoioing order wbon uot under this chapter from a suit by any person 
entiUod. deeming himself aggrieved thereby, when such 

fj^pplic^t was not^ at the time of applying for such order as aforesaid, 
entitle to the posstisaiob of subh property. 

And when the applicant was not, at the time of applying for. any 
4|i|ilkiscioa for ia order as aforesaid, entitled to tlie posses* 

moll osMMk sot aftr^poM. giou of such propertj% the aj^plication for such 
onler, though no possession is taken thereunder, shall be deemed to be 
ah act of trespiuw committed by the applicant against the oedUpaui. 

4T* Whenever,' on an eppKoaUbn being made under section fotty- 
of prnnosdttiip cb occupant binds himself, with twe 

esed|ieiit laenriiy te sureties, in a bond for secdi amount as th! 

Small Cause Court thinks reasonable, liavitij 
****7 . , regard to the value of the property and thr 

p^babie oosts of the suit next hereinafter mentioned, to institute 
^iboui delay, a suit in the High Court against the applicant for 
Mtupensatum trespass, and to pay all the costa of such suit ic 
ease he does not prosecute the same, or in case judgmetit therein i 

E ven for the applicant, the Small Cause Court sbidl stay the proceed* 
gs oil sodi hp|^ioa%i6h uiiiit sudb suit is disposed of. 

it the eeenpiMSt obtains a decree in any such suit against the «p- 
|dieiiil» snhb dstese shall supersede the order (if any) made nmm 




1^, utA^ Mi 

Koti)iU){[ coaUia^ ia aeotioa i«ratjrr|wo ahatl iqtpiy to nita w^pr 

48. lu all proceedioga ttadar this diapter, the Small Oaaae Ooort 
IFfaoaediqg* ta h» nga- «****‘. «<»»»» may be. and except es b^feia 
lilted hj Code of CH^il P*(»- pr03ri<l«d, fi^Uow the pnH^ure jici^ 

tciibeil fvt • Omrt id firoi ioitiaiioeliy 
of OivU Procedure* 

49* R^covei^ of t)je p^iBi^saion of any immoveable property under 
Heoaveiy of posmaion this chapter shall be no bar to the inaUtutioa 
no to toit to try title. of a suit iu the High Qouit for Uyiug lUe liiie 
thereto. 


CHAPTER VIIL 
Disthkhsss. 

50^ This chapter extends to every place within the local Hmil^ of 
the ordinary original civil jurisdictioiia of tbo 
LocaUxtcut of chapter. Courts of Judicattire at Fort William. 

Madras, and Bombay. But nothing contained 
Saving of certain rents. chapter applies — 

(а) to any rent due to Government ; 

(б) U> any rent which has been due for more than twelve month 
before the application inetilioned in section fifty-three, 

61. The Judges of the Small Cause Court may appoint four or 
Apiwintroont of bailiffs t^iore persons to be bailiffs and appraii^rs for 
and appraisers. the purposo of this chapter, and may, frop 

time to time, with the previous sanction of the laical Government, fi* 
such retnuneration for the services of such officers as the said Judge 
thinks 6t, and may suspend or remove them. 

52. The persons so appointed shall give security, to be approvec 
Uaenritj to be given by by the said Judg**s, faithfully to discharge tlv: 
«p{K>inteea duties of tlieir office, and they shall be deetuei^ 

to be public servants within the meaning of the ludian f^enal Code. 

68. Any person claiming to be entitled to arrears of rent of any 
AppUoaaoci for dietiwM- house or premises to which this chapter ex- 
warrmot, tends, or his duly constituted attorney, mst 

apply to at^ Judge of the Smalt Couse Cour^, or to the Registrar a 
the Small C^^ Court, for such warrant as is hereinafter inentTon^d. 

The appii^tion shall be supported by an affidavit or affirmation 
the effect of the form (marked A) in the third schedule hereto anneiii^ 

64. The Judge or Registrar may thereupon issue a warrant tinde 

^ > A his hand and seal, and retun^able witliin si 

days, to the effect of the form (marked R 
pontsined in the same schedule addressed to anjr one of such bailiff^ 

The Judge or Registrar may, at hta discretion, upon per»«otial exa 
miaatiop pf we person applying for such warrant, decline to imiie ^ 
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6S. Every dietrees ooder tkia chapter shall 
be made after ettoriee and before eoneet, aiiid 
not at any other time. 

66, The bailiff directed to make the distress may force open any 
Whafc pliwei bailiff maj stable, outhouse, or other building, and may 
rroe open, also enter any dwelling-house the outer door of 

wh\oh may be open, and may break open the door of any room in such 
weliing*house for the purpose of seising pt-operty liable to be seized 


uder this chapter : 

Provided that he shall not enter or break open the door of any 
XKtm appropriated for the zandnd or residence of women, which, by the 
jsage of the country, is considered private. 


57 . In pursuance of the warrant aforesaid, the bailiff shall seize 
Property wbtoh may be the moveable property found in or upon the 
eieed. house or premises mentioned in the warrant 

nd belonging to the person from whom the rent is claimed (herein* 
ft^r called the debtor), or such part thereof as may, in the bailiff’s 
udgment, be sufficient to cover the amount of the said rent, together 
vita the costs of the said distress : 

Provided that the bailiff shall not seize — 

(ct) things iti actual use ; or 

(6) tools and iinpleinenta not in use, where there is other move* 
able property in or upon the house or premises sufficient to cover such 
^unouut and costs ; or 

(c) the debtor’s necessaiy wearing apparel ; or 

(d) goods in the custody of the law. 

08, The bailiff may impound or otherwise secure the property so 

premises charge- 

able with the rent. 


09. On seising any property under section fifty-seven, the bailiff 
laventofy. . make an inventory of such property, and 

Ncitioe of intendod ap« Shall give a notice in writing to the effect of 
^raltomont and mIo. the form (marked C) in the third schedule here- 

in annexed to the debtor, or to any other person upon bis behalf in or 
jpon the said house or premises. 

Copies of iaeeatory and The bailiff shall, as 800 H as may be, file in 

notioe to be filed. the Small Cause Court copies of the said in* 

ventory and notice. 

60. The debtor, or any other person alleging himself to be the 
jfippUeatioa to dlnobarge owner of any property seized under this chapter, 
er easpimd wamat. or the duly constituted attorney of such debtor 

or o^er person, may, at any time within five days from such seizure, 
apply to any Judge of the said Court to discharge or suspend the war* 
wut, or to release a distrained article ; and such Judge may ^scbarge or 
suspend such warrant, or release such article accordingly, upon such 
terms as ho diinka just ; 

and any of the Jnd^ of the said Court may. in his diseiotioii.givo 
rsasouable tiine to Um debtor to pay the rent due from him. 



the oosfcs attending it, and attending 
we iasiie and eaeottiien of tbe warrant, shall be in tne diacretioo of the 
Judge, and shall be paid as he directs. 

61. If any claim is made to, or in respect of, any property seised 
Olftim to goodsdlctrmi&edi under this chapter, or in respect of the proceeds 

aaadeby aetranger. or value thereof, by any person not being the 

debtor, the Registrar of the Small Cause Court, upon the applicatiou 
of the bailiff who seized the property, may issue a summons calling 
before the Court the claimant and the person who obtained the warrant. 

And thereupon any suit which may have been brought in the High 
Court in respect of sucn claim shall bo stayed, and anv Judge of the 
High Court, on proof of the issue of such summons and that the pro* 
perty was so distrained, may order the plaintiff to pay the costs of all 
prooeedings in such suit after the issue of such summons. 

And a Judge of the Small Cause Court shall adjudicate upon such 
claim, and make such order between the parlies in respect thereof and 
of the coat of the proceedings as he thinks fit ; 

and such order shall be enforced as if it were an order made in a 
suit brought in such Court. 

The procedure in Small Cause Courts in cases under this section 
shall conform, as far as may be, to the procedure in au ordinary suit in 
such Courts. 

62. In any case under section sixty or section sixty-ono, the Judge 
Fower io award oompea- by whom the COSO is heard may award such 

aatioo to debtor or claimant, compeusatiou by way of damages to the appli- 
cant or claimant (as the case may be) as the Judge thinks fit, 

and may, for that purpose, make any enquiry he thinks neceasary; 

and the order of the Judge awarding or refusing such compensation 
shall bar any suit for the recovery of compensation for any damage 
eaused by the distress. 

6S. In any case under section sixty or section sixjty-one, if the 
Fewer totraiuifortoHigli value of the subject-matter in dispute exceeds 
Court QMet iiiTolTiBg more one thousand rupees, the applicant or claimant 
thAB Bo. 1,000. may apply to the High Court to transfer the 

case to itself, and the High Court, on being satisfied that it is expedient 
thfit the case should be disposed of by itself, may direct the case to be 
transferred accordingly, and may thereupon alter or set aside any order 
passed in the case by a Judge of the Small Cause Court, and may 
make such order therein as the High Court thinks fit. 

Bvery application under this section shall be made within seven 
dajfs from the date of the seizure of the subject-matter in dispute. 

^ In grantiog applications under this section, the High Court may 
impose such terms as . to payment of, or giving secunty for, costs or 
otherwise as it thinks fit. 

. ^ The procedure in cases transferred under this section shall conform, 
as &r as ma^ be, to the procedure in suits before the High Court tti the 
aieitnse of its ordinary original civil jurisdiction ; and orders made 
under ihis section may be executed as if they were made in the exettfise 

H. 82 





t^OBosiaxrt 


oftooli fnriadictfon; and «reiy aneti «id« i|w*rdfof or »>ftwlag oom.- 

S mation shaH bar any boH for tlie reoormy vt «Dtnpenwti(m mj 
mage caused by the dutreas vhieb ga?e tut to the toto irban^ tiHSa 
was made, 

61 la defoalt of any order to the ooatra^ a ja<!^ af jba 
Small Oauae Coart or by the High Ooort, laf 
AnmOMBMiit. the said bailifi may, at the ezj^iaiaktt 

ff fire days from a setzare of property under thi* chapter, appraue the 
property eo aeiaed, and give the debtor notioe 
XToUm of sale. jp writing the effect of the form (mathed D) 

in the third schedule hereto annexed. 

The bailiffs shall file in the Small CauBe Court a copy of every 
notice given under this section. ' 

66. In default of any such order to the contrary, the distrsSned 
property shall be sold on the day mentioned 
in such notice, and the said bailiffs shall, on rea* 
liziug the proceeds, pay over the amount thereof to the Begistrar of the 
Small Cause Court ; and such amount shall be 
appUoaUm of praoeods. applied first in payment of the costs of the said 
distress, and then in satisfaction of the debt ; and the surplus (if any) 
iball be returned to the debtor : 

Provided that the debtor may direct that the sale shall take place 
in any other manner, first giving security for any extra costs thereW 
oeossioned. 

66. No oosts of any distress under this diapter shall be takm or 
_ , , demanded except those menticmed » the part 

Caste of distnases. (marked E) of the third schedule hereto an- 

nexed. 

The Judges of the Small Cause Court may apply the sum so raised 
as oosts towards tt>e payment of the contingent chargee and remanera- 
:.ion of the said bailiffs, as appears to the said Jui^fes expe^nt. 


67. The Begistrar of tiie Small Cause Court dlall keep a book in 
Aeoenat of oosts sod ino- which all sums received aa oostanpca dwteassea 
."•te made under this chapter, aod aU sumo paid m$ 

wmuneiation to the said bailifib, and all eoatingent charges ineoRml in 
aspect of Bucb distresses, shall be duly entered. 

He shall also enter in the said bodt soma rcaHxed by sale cl 
fibo nropMty distrained aod peud over to landlorda uoder the pruvIsioMl 
of thiadbaptev. 

Barof distrsMMB smiA 6& No distress shall ba lovisd for aiTiHMi 
osdsttMso bs p tsr . of rent, except under the provisitaB of thia 

chapter; 

ffad any peiaon, except a bailiff appomtod under asetian fifto-oM, 
T Sas Mf ter mskteg Bis. levying or attempting to levy aay sodi dwtseast 
(sl distrsssn. shall, on conviction DuiMe u IhasidMwy Ksgis* 

tmto, ba UaUe to ba pwsishad with fine wbidi may axtond to five btxn- 
dvad rapoMb and with impriaonment for a term which, may axtond to 
thaaa mootlis, in additm to any othar Bab^^ ha may have kMUfad 
by hk pracaadinga. 



€SAfTEBIX. 

StfiMircn to Bim Oovm. 

0ft If two or more Judges of the Bmall Cense Court eit 
i^nwMw wliia eSn^. ia aor suit, or in any proceeding under Qbap* 
ter yll» of this Act, aod differ in their opinion 


Be^saos wliia eia^. m anr suit, or in any proceeding under Qbap* 
^ ter Vll» of this Act, aod differ in their opinion 

to any (mestion of law or usage having the force of law, or the con- 
struction of a doouimnt, whicii construction may affect the merits, 

or if in anjr suit or any such proceeding, in which the amount or 
value of the su^ect-matter exceeds five hundred rupees, any such 4 |ue 8 » 
tion arises, and either Mrty so requires, 

the Small Cause Court shall draw up a statement of the facts of 
the easd, and refer such statement, under section 617 of the Code of 
Civil Procedure, for the opinion of tlie High Court, and shall either 
reserve judgment or give judgment contingent upon such opinion, 

70, When judgment is given under section sixtv-nine contingent 
Seoaritj to be fbrniBhed ^he opinion of the Hign Court, the party 

on aiicih referenoe by party against whom such judgment 18 given shaJl at 
eg^nst whom oonftiiig«nt 0,^^^ furnish security, to be approved by the 
jtt gmeii giren. ^ Small Cause Court, for the coats of the refer- 

ence to the High Court and for the amount of such judgment ; 

Provided that no security for the amount of such judgment shall 
be required in any case in which the Judge who tried the case has or- 
dered such amount to be paid into Court, and the same has been paid 
accordingly. 

Unless such security as aforesaid is at once furnished, the party 
IfaosodiseoiiritygiTeii, against whom such contingent judgment has 
party to be deemed to hafw b^o given shall be deemed to have submitted 
•ttbmittod to jadgmeot. ^ the same. 


CHAPTER X. 

Fifiics AND Costs. 

InetituUon.fee, 71. A fee nut exceeding— 

(а) when the amount or value of the subject-matter does not 
exceed five hundred rupees — ^the sum of two annas in the rupee on such 
amount or value, 

(б) when the amount or value of the subject-matter exceeds five 

bmdsed rupees— the sum of sixty-two rupees eight annas, and one 
anna in the rupee on the excess of such amount or value, over five 
hundred rupees, . ^ . 

ibali be paid <m the plaint in every suit, and every appli^tton 
under section thirty-eight or section forty-one ; and im such plaint or 
nppHcation shall be received until such fee has ^en paid. 

An additional fee of ten rupees shall be paid on the filing of eveiy 
agreement under section twenty. 

72r The lees specified in the third and fourth columns of the fourth 
schedule her€»to annexed shall be paid previous 
Wtoi fiwr prooitoirs ^ issue in any suit or any proceeding under 

Oiapter VIL ol Ihindbst (d the processes, to whish the said cetnntiis 



maammcf skau Wkxm 


rmpectively relate, hj the persons on whose behalf such pmesses ate 
issoed, when the amount or value of the subject-matter exceeds the 
sum specified in the first column, but does not exceed the sum specified 
in the second column, of the said schedule. 

78. Whenever any such suit or proceeding Is settled by agreement 
of half foot parties before the hearing, half the 

'm ieHlmnent before hear- amount of all fees paid up to that time shall 
be repaid by the Small Cause Court to the 
parties by whom the same have been respectively paid. 

74. The Small Cause Court may, whenever it thinks fit, receive 
Feea and ooita of poor and register suits instituted, and applications 

’®*'^®** , under section forty-one made, by poor persons^ 

nd may issue processes on behalf of such persons, without payment 
3r on a part-payment of the fees mentioned in sections seventy^one and 
eventy-two. 

75. The Local Government may, from time to time, by notification 

Power to r«7 fee.. Gazette, vary the amount of th^ 

*ee8 payable under sections seventy-one and 

seventy-two. 

Provided that the amount of such fees shall in no case exceed the 
amount prescribed by the said sections. 

76. The expense of employing an advocate, vakil, attorney, or other 
SspenM of ompioying legal practitioner incurred by any party, shall 

logvlpriotiUon.,. not be allowed as costs in any suU o? in any 

proceeding under Chapter VII. of this Act, in the Small Cause Court, 
in which Sint or proceeding the amount or value of the subject-matter 
does not exceed twenty rupees, unless the Court is of opinion that the 
employment of such practitioner was under the circumstances reason' 
able. 

77. Nothing contMned in this chapter shall affect the provisions 

SMtion. s. B, and SB of of sections Si, 5, and 25 of the Court Fees Act. 
Ooonrwa Act, 1870, wivod. 1870. ^ 


CHAPTER XI, 

Miscomouct or infsiuor Ministbbial OrrtccBS. 

7& Hie Chief Judge may, by order, fine, in an amount sot exceed- 
TowmrtoAamoOoert. month’s »lary, any clerk, bailiff, or 

. . .u , . inferior ministerial officer of the Court 

who is guilty of mis^nduct or neglect in the ,>erformai,ce of the 
Hi hu office, and such fine may be deducted from bis salary. 

79 . If any clerk, ^iliff. of other inferior ministerial officer of the 
PfdbnU of Imma or othw Cause Court who is employed as stt^ in 

of any order or warrant, loses: 

- . . I j neglect, connivance, «r omiseioD, an opp<»ta« 

*“*** or warrant, he shall be liable, by 
the ^lef Judge, on the application of the person iiyared byso^ 
h^leot^ oouoivanoe, or omission, to pay such sum. not Ja 
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luiy etam tlie mm fer which the nid aider or waitmnt wes weed, lift, in: 
the ^tiyioii of the Chief Judge, representa the amount of the damage 
ftiofttaitied by such person thereby. 

80. If any clerk, bailiff, or other inferior ministerial oflSoer of the 
IBxtorto or dolbalt of Small Cause Court, is charged with extortioti 

uttem. ^ or misconduct while acting under colour of its 

process, or with not duly paying or accounting for any money levied by 
him under its authority, the Court may inquire into such charge, and 
may make such order for the repayment or payment of any money so 
extorted, or of any money so levied as aforesaid, and of damages and 
costs, by such officer, as it thinks fit. 

81. For the purposes of any inquiry under this chapter, the Small 
Ooart empowered to sam* Cause Court shM have all the powers of sum** 

mon witneeeea, dm. moniog and enforcing the attendance of wit* 

nesses and compelling the production of documents which it possesses 
in suits under this Act. 


82. Any order under this chapter for the payment or repayment of 
money may, in default of payment of the 
Bnforoemeiit of order. amount payable thereunder, be enforced by the 
person to whom such amount is payable as if the same wore a decree of 
the Small Cause Court in his favour. 


CHAPTER XII. 

Contempt of Couut. 

83. When any such offence as Is described in section 175, 178, 
Frooednro of Court In 179, 180, or 228 of the Indian Penal Code, ift 
certain oMes of contempt. committed in the view or presence of the Smalt 
Cause Court, the Court may cause the offender to no detained in cus- 
tody ; and, at any time before the rising of the Court on the same day, 
may, if it thinks fit, take cognizance of the offence, and punish the 
offender with fine which may extend to two hundred nipees, and in 
default of payment of such fine with imprisonment in the civil jail for 
a term which may extend to one month, unless such fine is sooner paid* 

84 In every such case the Court shall record the facts constitute 
ing the offence, the statement (if any) made 
Beoord in moh oMoa offender, and the finding and sentence. 

If the offence is under section 228 of the Indian Penal Code, the 
record must show the nature and stage of the judical proceeding in 
which the Court, when interrupted or insulted, was sitting, and the 
nature of the interruption or insult offered. 

86. If the Court considers that a person accused of any offence 
referred to in section eighty-three, and com- 
mitted in its view or presence, should be im- 
prisoned otherwise than in default of payment 
of fine, or that a fine exceeding two hundred 
rupe^ should he imposed upon him, or if the Court is, for any other 
lUiiftOfit of aptoion that the case should not be disposed of under section 
e%bMhi«)et tiio Oourty aAor lucordii^ the f^ts cooatitutliig the oflbtiqe» 


Praesftiuw wbeiw Court 
eooMders that ease ahould 
aot Iw daalt with iiuder 
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md Ae Mmamt of the aoooaoj m homobelbfe jpronded^ far<* 
w$g4 -tibe oiM lo o Ptmidmoj IfAgUtcsto, and may s^rity to 

be given for the appearance of such accused person before such Magia- 
timte^ or, if euffieient security as not given, may forward him under ous- 
^y to such Kagistrate* 


Sudi Maristrate sbidl deal with tlie accused person in the manner 
provided by the Presidency Magistrates* Act, 1877 ; and may sentence 
the offender to punishment as provided in the section of the Indian 
Penal Oode under which be is charged* 


88* When the Court has, under section eight-three or section 
niMOmrge of offender on eighty-five, punished an offender, or forwarded 
stibttiiMioa or apologj. him to a Presidency Magistrate for trial, for re» 
fusing or omitting to do anything which he was lawfully required to do, 
or for any intentional insult or interruption, the Court may, in its dis- 
cretion, discharge the offender, or remit the punishment on his submis* 
sion to the order or requisition of the Court, or on apology being made 
to its satisfaction. 


87, If any witness before the Small Cause Court refuses to answer 

ImiirUonnisntoroofntait. questions as are put to him, or to produce 

tal of portoii rolViaiiig to any document in his possession or power which 
answer or prodnoe doou- the Court requires him to produce, and does 
not offer any reasonable excuse for such refusal, 
the Court may sentence him to simple imprisonment, or commit him to 
the custody of au officer of the Court, for any term not exceeding seven 
days, unless in the meantime such person consents to answer such 
questions or to produce such document, as the case may be, after which, 
in il>6 event of his persisting in his refusal, he may be dealt with ac- 
omdiog to the provisions of section mghty-three or sectiou eighty-five. 

88. Any person deeming himself aggrieved ^ an order under sec- 
appeal fiwm orders ander tion eighty-three or section eighty-seven may 

iMot{oot8SaiidS7. appeal to the High Court, and the provisions 

of the Presidency Magistrates' Act, 1877. relating to appeals, shall, so 
fiur as may be, aj^ly to appeals under this section. 


CHAPTER XIIL 


MtaoMUsAHMom. 


8(t HoUees to produce documents, summonses to witnesses, and 
PetamMi by wiioni prooeee all other processes issued in the exerciae of anjf 
SMff tie eerred. jurisdiction conferred on the Small Cause CK)urt 

by this Aet> etoepi aummouaea to defendants and writs of execntion, 
mav, if the Court hy general or special order so directs, be served by 
socii peraona as the Court, from time to time, appoints in this behalf. 


98i. Tha &iiaU Caoae Court shall keep such registers, books, and 
mmi^waanftMerw. accounts, and submit to the High Ooufi aiicit 
, . ^ ,^»^«‘«M>ntaandteturiia,aa may, 

appiiialsi ItelMidMOfexMSk^ by 



iiir kTJ uatt. hitmen. iM 

91. The Small Oaaike Court ehaH comply wirti endir leaiitailkMMi 

Oomt to Ciinilsh rMordit, ^ time to time, moM hf dte 

On* bjlnxMi do- Local Ooreroment or High Ooort Ibr reocmla 
renttneiit or High Ooinrt returns, aud statements in such form and man* 
ner as such Government or Court, as the case may be, thinko fit 

92. Hie Small Cause Court shall, at the commencement of each 

Holidays sad rsoations. joar, draw up a list of holidays and vacations 

to be observed in the Court, and shall submit 

tbe same for the approval of the Local Government. 

Such list, when it has received such approval, shall be published 
in the local official Gasette, and the said holidays and vacations shall 
be observed accordingly. 

93. The Governor-General and Members of his Council, the Go- 

Certain persons exempt veriiors of Fort St. George and Hoinbay, and 

from arrest by Court. the Members of their respective Council, the 

Lieutenant-G<)vernor of Bengal, and the Chief Justices and Judges of 
the High Courts established under the twenty-fourth and tweiity-fifibh 
of Victoria, chapter 104, shall not be liable to arrest by order of the 
Small Cause Court, 

No suit to lie upon deors© No suit shall lie on any decree of the 

of Conrt. Small Cause Court. 

96. Any person ordered by the Small Cause Court to be imprisoned 
FiaoooC imprisonment. niay be imprisoned in such place as the Local 

Government, from time to time, appoints in 

this behalf. 

90 . If any person against whom any suit in brouglrt for anything 
Tender in suit fbr any. purporting to do done by him under this Act 
thing done under Aot. bas, before the institution of the suit, tendered 
sufficient amends to the plaintiff, tbe plaintiii sluUi not recover^ 

97. All prosecutions for anything purporting to be done under this 
Limitaticia of proeeoa. Act must be commenced within three months 

tions. after the offenoe was commited. 


THE FIRST SOHEDULK 
(See eectian £.) 
ENAoncBircs Rspbaubd. 

A . — Chartere of the Supreme OowrU, 


Date. 

) 

\ 

Extent of repeal, 

Hthlfonph/mA 

(barter of the Supreme Oeort at Fmt 
William. 

OhuiaeSL 

December, 1800^ 

Charter of the Sepfeme Comi at Madras. 

Clauae 47. 

i 


Charter e£ ilw 8iq)feme Court si Bombay . 

! ^ . ' 

Clause 59. 







J9 . — AisU of Ao Oowsrnor-Omeral in OonneU, 


Number and year. 

Subject or short title. 

Extmit ofropaaL 

IX. of 1350 ... 

For the more easY recovery of small 
debts and demands in Calcutta, Madras, 
and Bombay. 

So much as has 
not been re- 
pealed. 

XX. of 1887 ... 

To amend Act IX. of 1850. 

The whole. 

XXVI. of 1864 ... 

To extend the jurisdiction of the Courts 
of Small Causes at Calcutta, Madras, 
and Bombay, and to provide for the ap- 
pointment of an increased number of 
J udges of these Courts. 

So much as has 
not been re- 
pealed. 

I. of 1876 ... 

To regulate Distresses for Rents in the 

1 Presidency-towns. 

The whole. 

X, of 1877 ... 

The Code of Civil Procedure. 

Section eight, para 
2. 

0 . — Act of the Oovetnor of Bombay in Council, 

Number and year. 

Subject. 

Extent of ropeaL 

IV. of 1864 ... 

For the better regulation of the diet- 
money of persons imprisoned by Uie 
Bombay Court of Small Causes. 

So much as has 
not been re- 
pealed. 


THOft SECOND SCHEDULE. 

{8ee Bection i^S.) 

Portions of ChYiL Paocboueb Cods extending to Counvi** 

PfitLlxiNARY : Soction % Interpretatioii-clause. 

OaArrti tbe Jurisdiction of tho OourU and Me$ Jttdieata, exoBpi 

ooction II. 

(^EArrsB the Place of suing, except sections 15 to 19 (both ino1iMnvel« 

section 20, paragraph 4, sections 112, 23, and 24^ and seotioa 
25, pan^paphs 2 and 3. 

Chumm IIL — Of Partin and their Appearanoes, Applications, and Acts, exioept 
section 37, clause (M, and the huA paragraph. 

CsaFriEI lY.-— Of the Frame of the ^it, exc^t se^on 42 and secthm 44, 
rule a. 

CEArm V*«^f the Institotion of Suits, except section 53, clause («), section 
55, section 57. clause (5), voA sections 59 and 42. 

Obaptie YL^xOf the issue and Seivice of Summons, except, in Hf the 

nmrds **atid the copies or concise ststeomiite^lei^p^fEdl^ 
sectioti 58 have been fikd/* and seodons 65> 46^ and 44. 
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CsAraa 
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C^FTia 

CaiJ>TKE 

CEiPTEE 

CaimBE 

Chaptse 

Cbaptxe 

Ohaptsb 

Cbaftxb 


Chaptee 

Chaptee 

Chaptbb 

Chaptee 

Chaptee 

Chaptee 

Chaptee 

COAPTEB 

cWptes 

Chaptee 

Cbaphbe 

CsArm 

€%EtABt|QA' 

Cbaptbe 

COAPTBE 

CsAfTn 

. CsMni 
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Appemnoeirf ^ and Conaeqaeaeo of 

Non-app^tance. 

VnL— Of Writteii.8iat«aa«itt and Set-off, except eeetiona 110, 
112, and 113, 

IX. — Of the Examination of the Partiea by the Court, except 

section 113. 

X. — Sending for Reoorde, and Production, Ac., of Docnmenta, 

sections 137 (except paragraph 138, 140 (except 
the provko and the last six words), 141 (except the 
third sentepceb 142, 143, and 145. 

XI.-— Settieiiient of issues, sections 150 ajud 161. 

XJi.^Dispo8al of the Suit at the first hearing, except tccAions 
154 and 155. 

XIII. — Of Adjournments. 

XIV. — Of the Summoning and Attendance of Witnesses, except 

sections 168, 169, 170, and 176. 

XV.— Of the bearing of the Suit and Examination of Wit- 
nesses, except sections 182 to 191 (both iudlusWe). 

XVI. — Of Affidavits. 


XVII. — Of Judgment and Decree, except sectioos 200, 201, 202, 
204, 207, and 211 to 215 (both inclusive). 

XVIII.— Of Costs. 

XIX. — Of tlie Execution of Decrees, section 2.30, first two 
clauses, sections 231 to 236 (both inclusive), 243 to 
259 (both inclusive), 266 (so far as relates to the 
attachment of moveable property or docress therefor), 
267 to 272 (both inclusive), 273 (so far as relates to 
decrees for moveable proi>erty), 275 to 303 (both in- 
clusive), 328 to 333 (both inclusive). 336 (except the 

last three clauses), and 337 to 343 (ootb inclusive). 

XXI.— Of the Death, Marriage, and Insolvency of Parties. 

XXII. — Of the Withdrawal and Adjustment of Suits. 

XXIIl. — Of Payment into Court. 

XXIV. — Of Requiring Security for Costs. 

XXV.— Of Commissioos, except section 396. 

XXVII. — Suits by nr against Government or public officers. 

XXVIIL— Suits by Aliens and bv and against Foreign and Native 
Balers, except section 433. 

XXIX. — Suits by and against Corporations and Companies. 

XXX.— Suits by and against 'friisteos, Executors, and Admkus- 

trators. 

XXXI.r--Svuts by aad ngainst Mmors and Poffoni of UnsOEEd 
Mind. 

XXXII.— Saits by and agunst Military Mon. 

SmUIL— Interpleader. 


XXXXV.-«fO€ Arrest and Attachment before Judraent, except aa 
regards the attachment of immoveable proper^. 
^iPKV.^«-4iiterlocnto^ orders, sections 498, 499, 500, and 50SU 
XXXVL^Appointoieat^of Beceisiivs, section 503. 

XXXVII.— Reference to Arbitration, except the provisions of sec- 
tion 522 as to appeals. 

KXXVIIL** 4 >f Proceedings on Ag^ment of Parties, except so 
•mneh of eeetion danse 5 , as relates to immove- 
able wntmerty.. ^ ^ 

3XVX.— Of Reference te end Bevfsaon by CoarL 

% 3 UOS 0 ''' 4 /Bii^^ iiatoMi 640 (both hudtndvejk 

' M. M 



TmTmmaoBssmiM. " 

FOBHB. 

A. 

[i 800 9 $etion SSJ} 

In the SmaU Cauee Cburi for 
A. B. (PlointifE). 

noreut 

C D. (Befatkdiait). 

A. of , In the town of , makoth oath tor affirms} 

and aaith that C. D. ^ of , is jatUy indebted to 

in the sum of Bs. for arrears of rentof the honae and pfemises Ko. , 

situated at , in the town of , dne for months, to wit, 

from to , at the rate of Rs. per mensem. 

Bwom (or affirmed] before me the day of 188 • 

Judge or [JZeptstriir}. 


B. 

[8^ eeetion 5d.] 

In the Small Ckmee Court for 
Fowl o» Wabbant. 

I hereby direct you to distrain the moveable property of C JD., on the honie 
and premises situate at No* , in the town of , for the sum of Bs. 

and the costs of Uie distress, according to the provisions of Chapter VIII. of the 
IVesidenoy Small Canse Courts Act, 1882. Dated day of 188 « 

(Signed and Sealed,) 

To jr. r.,lBailif and Ajyraieer. 


a 

(Sm eeetion S9.] 

In ihe Small Cauee Court for 
Fobm or Ibvbntobt abd Noticb. 
(State parHemtare of property rniaed,) 


Take notice that 1 hare this day seised the moveable propm^ contained In tho 
above inventory for the anm of Ba. , being the amount of montl^^ mot 
due to A, B, at laa^ and that, uniess you pay the amount thereof^ 

logother with the costs of this distress, within fire days from the date or 

obtain an order from one of the Judges or the Registrar of tlie Small Canse Qomt 
to the oontrary, the same wit! be appraised and sold pnrsnant to ^e proriidQiia of 
Chapter VIII. of the Fresidenoy Small Owm Courts Act, . BeM the dap 

of 188 • 

(Sigosd) JSLFif 

ToCX>. JBM^OTHiajvrwter. 


D. 

(Aw eeeUon dtf.] 

ImSmSmaU 0mm Oemifn^ 

Take notice that we have a ppra iea d |he moveahlejir^er^eeleed on tho . 
of , smdef the Mvieioiie tA Chapter vflEVf the 1 

Cwm Courts At^ 1888, U uMtk seisnio and piopectr » ttmika em 





4 nl/MrTednKmyoa £oriq>aB, on yvn Iwhdf; a< a« eoM mm M 

yfej ^td the ^ ^ , a^d the said property will be told on the ^ 

^ . m. ^ ... powoaat to the 


[1100 eiMT dfl^a ai UaH after the dam ef dm mmke] at 
provlaiaiu td the aaid Act Bated this day of 


las 


(Signed) JS, JFl, 

tCo C iX Bailife aad Appraimre* 


E. 

[5m faction dO.] 

In dm Small Oanee Court for 

SoALt or Ftas to bs lbtxed ix Distbaints roa Hotmt-axHT. 


Sums aned for. 

Affidavit and 
warrant to 
dtsirain* 

Order to sell. 

Commission. 

Total. 


Bs. 


Rs. 


Ba. A.P. 

Bs. A. 

P. 

lU. A.P. 

Bi. A. P. 

1 

and under 5 

••• 

0 4 

0 

0 

8 

0 

0 

8 

0 

1 4 

0 

S 


10 ... 


0 S 

0 

0 

8 

0 

1 

0 

0 

2 0 

0 

10 

tf 

15 ... 

«•« 

0 8 

0 

0 

8 

0 

1 

8 

0 

8 8 

0 

15 


80 ••• 

••• 

0 8 

0 

1 

0 

0 

2 

0 

0 

8 8 

0 
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for execution of decree. 
Frocetlure on admitting application. 

246. Cross-decrees. 

247. Cross-clatmM under same decree. 

248. Notice to show cause why decree 

should not be executed. 

Proviso, 

249. ProcjtKluie after issue of notice. 

250. Warrant M hen to issue. 

251. Date, signature, seal, and delivery. 

252. lX^cree against representative of 

d€^X)amHl for money to he paid 
out of deceoM^d’s property. 

253. Decree against surety. 

254. Decree for money. 

255. Decree for mesue-profits or other 

matter, amonnt of which to be 
subsequently ascertained. 
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8scnoK8. 

256. Power to direct immedifttc execatton 

of decree for muoey nut exceed- 
ing B«. 1,000, 

257. Modes of {Mtying money aoder de- 

cree. 

257A. Agreement to giro time to judg- 
ment-debtor. 

A^.'ement for satisfaction of 
judgment-debt. 

258. Payment to decree -holder. 

259. Decre<^8 for specific moveables, or 

recovery of wives. 

200. Decretj for specific pcrforniance or 
restitution of conjugal rights. 

261. Decree for execution of conveyances, 

or endorsement of negotiable 
instniiiieuia. 

262. Form and effect of execution of con- 

vey an<*e by Court. 

263. Decree for iiumoveablo properly. 

264. Delivery of immoveable property 

wlien in ot eupancy of terumt. 

265. Partition of estale or separation of 

Hbarc. 

F. —Of Aifarhment of Properly. 

26G. Pr<i|M*rty liable to atbichnient and 
sale in execution of decree. 

267. Power to Hununon and examine jM*r- 

soHH as to property liable to he 
seized. 

268. Attaobment of dt bf, nbar**, and ojher 

property not in poHsession of 
judgment-debt(>r. 

269. Att»ichm«*nt of moveable property 

in p<»H»eH«ion of judgment- 
dt‘btt>r. 

Proviso. 

Pow'er to make roles for mainte- 
nance of attached live-stock. 

270. Attachment of negotiable instru- 

ments. 

271. fkriziire of property in building. 
Stdzure of projierty in zanfm^. 

272. Attachment of pro|K»rty deposited 

in Court or with Government- 
officer, 

Proviso. 

273. Attac hment of decree for money. 
Attachment of other decrees. 

Decree* holders to give information. 

.274, Attachmeut of immoveabUt property. 

275. Order for withdrawal of attachment 

after satisfaction of decree. 

276. Private alienation of pronerty after 

aitacbinent to be void. 

277. Court may direct coin or currency- 

tiotes attached to be paid to 
party entitled. 


tefTlOHS. 

272. Ittveatigatkm of claims to, and objeo* 
lions to ttttachmetit of, attach- 
ed property, 

Poatpoueiiient of sale, 

279. Evidence to be adduced by okimaut. 

280. Bcleaae of property from attach- 

ment. 

281. Disallowance of chum to reloaae of 

property attached, 

282. Continuance of attachment subject 

to claim of incumbrancer. 

283. Saving of suits to ostablish right to 

attached property. 

284. Power to order pro|>orty attached to 

be sold, and proceeds to be paid 
to person entitled. 

285. Property attached in execution of 

dttcrees of several Courts. 

Q. — Of Sale and Delivery of Property, 
(a) Crettera/ HuIm, 

286. Bales by whom condiioted and bow 

made. 

1 287. Proclamation of sales by public 
auction. 

Rtib'H to lie made V)y High Court, 

288. Indemnity of Judges, &c. 

289. Misle of makiug proclamation. 

290. Time of sale. 

291. Power to adjourn sale. 

Stoppage of sale on Umdor of debt 
and ct)sts, or on proof of piiy- 
Dient. 

292. Officers concerned in execution -sales 

not to bid for or buy propi^rty 
Hold. 

293. Defaulting purchaser answerable for 

loss by re-sale. 

294. Decree -holder nt>l to bid for or buy 

property without ,>«;ruuHMion. 

If aecree-holder purchase*., amount 
of decree may be Uken as pay- 
ment. 

295. Proceeds of en^^^utioo-fiale to be 

divided rateably among decree- 
bolderR. 

Proviso where projierty is sold sub- 
ject to uiortgage. 

Proviso. 

(5) RuU$ a# to Uoveahle Property. 

2%. Rules as to n€r|^otiable instnirnents 
and sliares in public Companies. 

297. Payment for other moveable pro- 

perty S(jld. 

298. Irrcgukritv not to vitiate sale of 

moveable projierty, but any per- 
mm injured may sue. 

299. Delivery of moveabk property 

j actually seised. 
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Bitcnoifs. I 

8U0. Delivery of moveable property to 
which judgiuetit*debtor entitled 
subject to lien. 

301. Delivery of debts and of aharea in 

public Companies. 

302. Transfer of negotiable inatrumenta 

and aharea. 

303. Veating order in case of other pro* 

peity. 

(c) BuUm as to ImmowahU Property, 

304. Wluit Courts may order sales of land. 
303. I*o»tponem»'nt of aale of land to 

enable defendant to raise amount 
of decree. 

Ccrtilicate to judgim*nt-dc btor. 

306. Di^posit by purchaser of immoveable 

property. 

307. Time for payment In full. 

308. Procedure in default of payment. 
300. NoUticatiou on re-sale of imiuove- 

nbli* projmrty. 

310. Co-sharer <»f share of undivided 
estate sold in exi^cutiou to have 
preference in bidding. 

811. Application to set aside sale of laud 
on ground of irregularity. 

312. Effect of objection being disallowed, 

and of its being allowed. 

313. Application t<i set aside salo on 

^ound of judgment-debtor hav- 
ing no saleabh; interest. 

314. Coutiraiutioii of sah‘. 

316. If sale set aside, price to bo returned 

to purcliuser. 

516. CertiHcato to purchaser of iiiimove* 
ablfl pro|>erty., 

317. Bar to suit against purchaser buy* 

iug ben And. 

318. Delivery of immoveable picperty in 

occupancy of judgment-debtor. 
SIS* Delivery of iinmovealne property in 
occupancy of tenant. 

320. Power to prcacrilio niloa for transfer- 

ring to Collector execution of 
certain decrees. 

Power U> prescribe rules as to trans- 
mission, etcciition, and re-traus- 
mission of dtKjrees. 

321. Power of Collector when execution 

of decree is so trausferreti 

322. Procedum of Collector when execu- 

tion of decree so transferred. 
B22A. Notice to be given to decree* 
holders and to persons having 
claims on property. 

322B. Amount of money-decrees to l>e 
and immoveable 
available for their aa* 
tialactidau 


Sections. 

322C. When District Court may issue 
notices and hold inquiry* 

S22D. EfiEect of decision of Court* as to 
dispute arising under section 
322 B or 322C. 

323. Scheme for liquidation of money-* 

decrees. 

324. Eecovery of balance (if any) after 

letting or inanugernent. 

324A. Collector to render accounts to 
Civil Court 
Application of balance. 

325. Sales how to he conducted. 

325A. Restrictions as to alienation by 
jiuiginent-debtor or his repre- 
sentative, and prosecution of 
n'metlies by decree-holders. 

325 D. Provision where property is in 
several districts. 

B25C. Powers of Collector to compel 
attendance of parties and wit- 
nesses and production of docu- 
ments. 

326. When Court may aiitliorize Collector 

to stay public sale of land. 

327. Local rules as to sales of land in 

execution of decrees for money. 

//. — Qf ResUtance to Execution, 

1 328. Procedure in case of obstruction to 
execution of decree. 

329. Procedure in case of obstruction by 

judgment-debtor or at his insti- 
gation. 

330. Proceilure when obstruction conti- 

nues. 

331. Procedure in case of obstruction by 

claimant in good faith, other 
than judgment-debtor. 

332. ProciKlure in case of peroon dispos- 

sessed of property disputing 
right of decree noider to be put 
iuto imssessiou. 

333. Transfer of projierty by judgment- 

debtor after institution of suit. 

334. Resisting or obstructing purchaser 

iu obtaining possession of im- 
moveable property. 

335. Obstruction by claiuiaut other tlion 

judgment-debtor. 

I, — Cf Arrest and 

336. Place of jtidgment-debtor^ impri- 

sonment. 

Proviso. 

337. Warrant for arrest to direct jiidg- 

menl-debtor to be brought up. 

338. Scales of siibsistenoc-allowances* 

339. J udgment-dehtorie sttbeistence-mo- 

n#!V 
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540. Sabaktettce-inoiMj to be oonte in ; 

«alt 

541. Beleaee of jcidgment-debtor. 

342. Imprisonineot not to exceed eix 

montlifl. 

When not to exceed «lx weeks. 

343. Ikidonement on warrent « 

y" 

CHAPTER XX. 

Of Ihsolvxht JunoiiBNT'DvBnncKg. 

344. Power to epply for declaratioo of 

innolvency. 

345. Contents of applicetioa. 

846. Subscription azid verificstloo of ap- 
plication. 

347. Service of copy of application and 
notice. 

848, Power to «?rve otber creditors. 

349. Powers of Court as to judgment- 

debtor under arrest. 

350. Procedure at hearing. 

351. Declaration of insedvoncy and ap- 

pointment of Receiver. 

852. Creditors to prove tlicir debts. 

Schedule to be framed. 

353. Applications by unscheduled credit- 
ors. 

854. Effect of order appointing Receiver. 

355. Receiver to give security and collect 

assets. 

Disclmrge of insolvent. 

356. Duty of Receiver. 

His right to remuneration. 

Delivery of surplus. 

3.57. Effect of discharge. 

358. Declaration that insolvent is dis- 

charged from liability. 

359. Procedure in case of dishooest ap- 

plicant. 

360. Investment of other Oourta with 

powers of District Courts. 
Traxisfer of casee« 


PART II. 

OF XNOIDKNT AL PROOBBDDfQB. 


CHAPTER XXL 

Dr TBX DxaTB, MaEBiaox, Axn Ixsoir 
vxHCT or PMtrtxs. 

361. Ko abatement by death, if 

right to aue tnurivaa. 

362. Frooedare tn case of death of one 

of several plaintiffs or dehsnd- 
ants, if f%lit to one aitrvivca. 


^KTriOHS, 

368. Prooadtire In eaae of daatb of one of 
several plainttffk whm right to 
sue son'ivea to survivors, and 
repiosontative of deoeased. 

364. Procedure where no appliojition made 

by representative of deceased 
plaintiff. 

365. Procedure in case of death of sole> 

or sole surviving, plaintiff. 

366. Abatement where no application 

by representative of deceased 
plaintiff. 

367. Frooedure in case of dispute as 

to representative of aoceasi^d 
plaintuK. 

368. Procure in case of death of one 

of several defendants, or of solo 
or sole surviving defendant. 

369. Bait not abated by marriage of fe- 

male party. 

370. When plaintiff ’« bankruptcy or in- 

solvency bars suit. 

Procedure when assignee fails to 
continue suit or give security. 

371. Effect of abati.^meut or distuissal. 
Application to set aside abateiiient 

or dismissal. 

372. Prooednre in case of assignment 

pending suit. 

CHAPTEU XXIL ^ 

Or THB Wjthdbawal aku Atwustmkkt 
OF Surra. 

373. Power to allow plaintiff to v ith- 

draw with liberty to bring fresh 
suit. 

374. Lamitation-law not affected by iirsi 

suit. 

375. Compromise of suits. 


CHAPTER XXIII. 

Of Payiixnt ifto Coubt. 

376. Deposit by defendant of amount in 

satisfaction of claim. 

377. Notice of deposit. 

378. Interest on deposit not allowed to 

plaintiff after notice. 

379. ProcMore where plaintiff accepts 

deposit as satis&ctioii in part. 
Procedure where he accepts it as sa- 
tisfaetion in full 


CHAPTER XXIV. 

Or Biovnuiro SncimiTT fob Costs. 

380 . When ssomrlty for eoits may be re- 
quited Imo plainriff at any stage 
of suit 



at 




SscrnOKs. 

Sftl. Effect of failure io fumiah security. 
382. iiestdcuoc out of BriUsh India. 


CHAPTER XXV. 

09 COKMIHSIONS. 

A .-“-Owimwsions to examine Witneesee. 

885. CftHCH in which Court may issue com- 

mission to examine witnf‘S«. 

884. Order for commisKion. 

886. Wiien witness resides within Court’s 

jurifKiiction. 

886. Persons for whosc^ examination com- 

mission may issue. 

887. Commission to examino witness not 

within British India. 

888. Court to examiite witnesH pursuant 

to commission. 

888. Botuni of commission wiUi deposi- 
tions of witnesses. 

890. When depositions may bo read in 

evidence. 

891. Provi«ionH as to oxeeution and re- 

tiirn of commissions to apply to 
commissions issued l>y fi»rcigu 
Cotiris. 

JK.— •Cbfamwsirms/or heal Inveatigatione, 

892. Commission to imiko local investiga- 

tions. 

893. Proeednrt» c»f Commissioner. 
hU'^port and deiM>sitionH to be eri- 

dence in suit. 

Commissioner may be examined in 

la'rson. 

C. — Oy»*wisirionji io examine Acemnte. 

594. Commission to examine or adjust 
aiTouiits. 

895. C(»urt t<» give OoinmiHsioner ntHjes- 
sary instntctioris. 

Oonrt to receive Cotnmissioncr’s pro- 
cciHlings or direct further en- 
quiry. 

jD.-- CbfHm##ti<m to make Partilkm. 
396. Commission to make (^rtition of 
tioti-re voDUO'poy ing immoveable 
property. 

Procedure of Commiftatonera. 

Provmone. 

897. Expenses of commtsaion to be paid 

Into Court 

898. Powers of Commisaiont^rs. 

899. AUendance. exanunattoa , and puniidi • 

men! of witnesses l>efore Com* 
tittsatofter. 

40(K Court to dire«^t parties to appear be- 
fore Commiwitoiier. 

Procedure or janrla. 


fixonoNs. 

FART 111. 

OP SUITS IN PABTIOULAR 
CASES. 


CHAPTER XXVI. 

Suits by Paupebs. 

401. Suite may be brought in formA pau-^ 

peris. 

402. What suits excepted. 

403. Application to be in writing. 
Contents of application. 

404. Presentation of application. 

40.5. Rejection of application. 

406. Examination or applicant. 

If presented by agent. Court may 
order applicant to be examined 
by commission. 

407. Rejr^ction of application. 

408. Notice of day for receiving evidence 

of applicant's pauperism. 

409. Procedure at hearing. 

410. Procedure if application admitted. 

411. Costs when pauper succeeds. 
Recovery of court-foes, 

412. Procedure when pauper fails. 

413. Refusal to allow ap]>1icant to sue as 

pauper to bar subsequent appli- 
cation of like nature. 

414. Pispaopering. 

415. Costs. 


CHAPTER xr\"n. 

Suits by ok against Guvrrmhekt 
OR Public OrricERS. 

416. Suite by or against Secretary of State 

in Council. 

417. Persons authoriaed to act for Go- 

vernment. 

418. Plaints in suite by Secretary of State 

in Council. 

419. Agent of Govemment to receive 

process* 

420. Appearaucc and answer by Secretary 

of State in Council. 

421. Attendance of person able to answer 

S uestions relating to suit against 
kweriiiHent. 

422, Service on public oflReera. 

423. Extension of time to enable officer 
to make reference to Govern- 
ment, 

424. Notice previous tomiing Socretai^ 
of State in Conncii or pobtio 
officer. 

425. Arrests in such auite, 

436. Application where Goventmoiit 
nndortikes defence. 
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Bwcmus, 

4271 Procedure where no each eppJic&tion 
made. 

Defondaot not liable to arrest before 
judgment. 

428. Exemption of pnbllc officers from 

personal appearance. 

429. PitH^are where dc*<rree as^ainat Go- 

vemment w public officer. 

CHAPTER XXVIII. 

Sum BT Aukns ANn by or aoaikbt 
F oRRiaR AND Native UuLKiLS. 

430. Wljen aliene may sue, 

431. When foreign State may kuo. 

432. Persons s^Hicidlly appointed hy Oo- 

vemineiit to prosecute or defend 
for Princes or Chiefs. 

433. Suits against Sovereign IVinccs, &c. 
Sovereign Princes, Ac., exempt from 

orreHt. 

When their property may be attach- 
ed. 

434. Execution in British India of decrees 

of Courts of Native States. 


CHA1*TEU XXIX, ' 

SlTXTS BY AND AOAIVST CORPORATIONS 
AND COMPA.NIES. 

435. Subscription and verification of 

plaint. 

436, Service on Corporation or Company. 


CHAPTER XXX. ^ 

Suits by and against Trurtkbs, Exe- 
cutors, AND Administrators. 

437, BeprosonUtion of beneficiaries in 

aoita concemiog property vested 
in trustees, Ac. 

438, Joinder of executors and admtuis- 

iratom. 

439, Husliand of married executrix not 

to join. 


CHAPTER XXXI. K 

Sum BY AND AGAINST MINORS AND 

PRiisoNsor Unsound Mind. 

440. Minor nnwt site by next friend. 
Costs. 

441. Applieatiofis to be made by next 

frieml or ^aniiao ad Idefa, 

442. Plaiot filed wnhout next friend to 

be taken off file. 

Coats 

443. Guardian ad lUim to be appointed 

by Court 


S»C!TIOK8, 

444. Order obtained withoat next friend^ 

or guardian may be discharged. 
Costs. 

445. Who may be next friend. 

44fi. Hemoval of next friend. 

447. Rf'tirciuent of next friend. 
Application for appointment of new 

next friend. 

448. Stay of prootHnlings on death or re- 

niovd of next friend. 

449. Application ftir appointment of new 

next frieml. 

450. Course to be followed by minor 

plaiuiiff or applicant on coming 
of age. 

451. Wliere he elects to procetMl. 

462. Where he elects to abandon. 

Costs. 

453. Making and proving applications 

under Hcctions 451, 452. 

454. When minor co-plaintiff coming of 

age desires to repudiate suit. 
Costs. 

455. When suit unreasonable or improper. 
Costs. 

456. Petition for appointment of guar- 

ilian iui UU\m. 

457. Who may bo guardian ad 

458. Guurdtan m*glecting his duty may 

be removed. 

Costs. 

4o0 Appointment in place of guardian 
dying jimrtdente Utt. 

400. Guardian ad liUm of minor repre- 
sentative of ieceasod judgment- 
debtor. 

461. Before decree, next friend or guar- 

dian ad Wiem not to receive 
money without leave of Court 
and giving security. 

462. Next friend or guardian ad litem not 

to C/ompromisc Mrithout leave of 
Court. 

Compromise without leave voidable. 

463. Applic^ation of sections 440 to 462 

to persoDs of unsound mind«j^ 

464. Wards of Court. 


CHAPTER XXXII. < 

Suits by and against Mit-itary Men. 

465. Officers or soldiem who cannot ob- 

tain leave may autliorissB any 
person to mie ov defend for 
tlHnn. 

466. Persjn so authorised may act per- 

MinaHy or appoint pleader. 

467. Siirvteo on person so authofi*e<l, or 

on his plea^ier, to be good 
aervioe. 
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468. Servloe mi offioen sad aoldiM. 

4^. ibbemitloo of wunmat of am«t in 
omtonmonts^ Sto. 

CHAPTEB XXXni. ^ 

laTSIUPI4Ul>Sft. 

470. When inton)leader-«oit may b© in- 

fititate(L 

471. Pkiftt in wnch unit. 

472. Paym«?nt of tiling claimed into 

Court, 

475. Procednr© at first bearing. 

474. When agents and tenants may in- 

stitute interpleader-suits. 

475. Clmrge of plaintiff’s costs. 

476. FrocMtire where defendant is suing 

stake-holder. 

Costs. 


PART IV. 

PROVISIONAL RBIOBIES. 


CHAPTER XXXIV. 

Of Aebxst ihi> ATracnutHT bkioei 

JnnoniWT. 

A, — Arrent htftjre Judffmmi, 

477. When plaintilf may apply that secu- 

rity bo taken. 

478. Order to bring up defendant to show 

causes wliy ho slionld not give 
security. 

479. If defendant fail to show canse, 

Court may order him to make 
deposit or give soonrity. 

480. Prooednre in case of application by 

surety to be dischars^. 

481. ProocHiuro where defendant fails to 

give sooariiy or find fioah secu- 
rity. 

482. Bnbaiaienoe of defondanis arresiod. 

B. — Atfae^mmt he/ore JuApment. 

485. Application before judgment for 
security from dofendaut to 
satisfy docroo^ and in default for 
attuenmeat of prc^iiy. 

Contents of anpItCMition. 

484. Court may eati cm defendant to fur- 

nish seenrity or show cause. 

485. Attachment if oaose not shown or 

•eoitrity not furnished. 
Withdrawal of attaohment. 

486. Mode of middim attai^hment 

487. l&TcaligatkKi or olatins to pfopmiy i 

attached before judgment. 


SicTiosrs. 

488. Bemoval of attachment when eemt- 
rity famished or amt dismissed. 
488. Attachment not to affect rights of 
strangers, or bar decree-holder 
from appmng for sale. 

490. PropertT attached under chapter not 

to be re-attached in executioa 
of decree. 

C. — Qmpen»aiion for improper Arretis or 
AttachmenU. 

491. Compensation for obtaining arrest 

or attachment on insufficient 
grounds. 

Proviso. 


< CHAPTER XXXV. 

Of Tbmporahy IiurmcnosB and Intib- 

LOCtJTORY OBDNR& 

A. — Temporarif It^funeHone. 

492. Cases in which tomponuy injnne^ 
tion may be granted. 

495. Injunction to restrain repetitioii or 

continnance of breach. 

494. Befom granting injunction, Court to 
I direct notice to opposite party. 

1 495. Injunction to Corporatian bindiBg 
on its members and officers. 

496. Order for Injunction may be dis- 

charged, varied, or set aside. 

497. Compensation to defendant for issue 

of iniunctioii on insafficlent 
groauos. 

Proviso. 

B. — Inierlocutorp Orders* 

498. Power to order interim sale of per- 

ishable articles. 

499. Power to make order for detention, 

Ac,, of subject-matter, and to 
authmise entry, taking ql sam- 
ples and experiments. 

500. Application for soch ord«n« to be af- 

ter notice. 

501. When party may be pnt in imme- 

diate possession of land the 
subject of suit. 

502. Deposit of money, Ac,, in Ootirt 


' OHAFTTOXXXVI. 
Affoihtmikt of RicKinns. 

505. Fowerof Cooii to appoint Receiver 
BeceiverV liabilitiea. 

504. When CollcMrtor msy be appointed 

Receiver. 

505. Cmiita eospewemd under thie lAap- 

ier. 
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PARTY. 

OF SPEQULL PHOOBSOXKaS. 


CHAPTER XXXVIL 

RsrVBEKCK TO ARBITRATION. 

50C. Parties to «ait may apply for order 
of reference. 

607. Nomination of arbitrator. 

When Court to nominate arbitrator. 

508. Order of reference. 

509. When reference ia to two or more, 

order to provide for diRerence of 
opinion. 

510. Death, incapacity, Ac., of arbitratora 

or umpire. 

511. Api>ointment of umpire by Court. 

512. Powera of arbitrator or umpire ap- 

pointed under aectiona 509, 510, 
511. 

513. Summoninfi^ witneaaea 
Puniabrueut for defaiik, Ac. 

614. Extenaion of time for iimking award. 
Sujporaeaaion of arbitration. 

515. When umpire may arbitrate in lieu 

of arbitratora. 

516. Award to be aigned and filed. 

517. Arbitratora or umpire may state spe- 

cial case. 

518. Court may, on application, modify 

or correct awara in certain cases. 

519. Order as to costs of arbitration. 

520. When award or matter referred to 

arbitration may be remitted. 

521. Grounds for setting aside award. 

522. Judgment to be according to awanl. 
Decree to follow. 

523. Agreement to refer to arbitration 

may be filed in Court. 
Application to be numbered and re- 
gistered. 

Notice to show cause against filing. 
624. Provisions of chapter appltivihle to 
prooeediogs under order of re- 
zerence. 

525. Filing award in matter referred to 

arbitration without Intervention 
of Court. 

Application to be numbered and re- 
gistered. 

Notice to parties to arbitration. 

526. Filing and mtibreement of such 

award. 

CHAFTSB XXXVm. ^ 

On FBocxBnaroi o« AaBBUxirt on 
PAjn», 

527. !Pewer to state ctae for Cottri*a 

optaiim. 


SBcnoNt. 

528. When value or subject-matter mnat 

be slated. 

529. Agreement to be filed and number^ 

ed as suit 

630. Parties to be subject to Courts jturie- 
diction. 

531. Hearing and disposal of ease. 


CHAPTER XXXIX. 

Of Summary Piux7Ri>uur on Nkqotiablb 
Inbtrvmbmts. 

532. Institution of summary suits upon 

bills of exchange. 

Payiueot into Court of sum men- 
tioned in Minumons. 

533. Defendant fdiowing defence on me* 

rits to liave h«ivc to appear. 

534. Power to set iisule decree. 
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THE CODE OF CIVIL PROCEDURE 


•ACT NO. XIV. OF 1883. 


Short titlo. 
Oommoaoeiiieat* 


LooaI oxtont. 


Rbokitsd the G.-Q/s Assent on thb 17th Mauch 1882. 

An Jet to eonaolidaU and amend the laws relating to the Pi ocedwro 
of the Conrts of Civil Judicature, 

i ' 

Whsrbas it is expedient to consolidate and amend the tsws 

ing to the procedure of the (Joe|!tS of Civ3 
Judicature ; It is hereby enacted :•— » 

Prelixinaut. 

1. This Act may be cited as ** Tlie Code of 
Civil Procedure */' and it shall come into forco 
on the first day of June, 1882. 

This section and section 3 extend to the whole of British India* 
The other sections extend to the whole of 
British India except the Scheduled Districts as 
defined in Act No. XIV, of 1874. 

The above section applies to M. S. C» 

, Ow 2ath September 1877 thrc'O thxyn before Act X. t»f 1877 came into opera* 
llSn), an application whh miule for the enOmn iiicnt of n tnoney-deen e i*y utUclitrn nt; 
(tnii^r o/ia) of a political pertMinn enjoyed by the defendanlM. rnder Act VIJI. «£ 
1852, a. 216, a notice was on the »ame day to the defendants, calling upon tlw iit 

to cauac why the deoretj should not he «*.\ecuted. The deH-ndanlJi arcimliiijj:ly 

appeannl on the day fixed (at which date Art X. <»f IH77 had e«ou<' into lorcc), awl 
contended iltat, nniier a. 266, ch jf, of tliat Act, the penaioti \v\\h no lontrer attachable. 
Ileidf that all prociJcilinffs, commenced and jwndiujiJf when Ael X. of 1877 becaioo law, 
were, under Act I. of 1868, a. 6^ to las jjtwemcd by the law theretofore in force, the 
Ippnera] nile of c-onstniction contained in that section not b(*in^ wfTeeied or varied by 
Act X. of 1877, SB, 1 and 3 ; and Uiat a 1W«4 application for enforotuneni of a 
deores in a particalar way, omtpled with an onlor of the rjviurt in furtiMirance. of that 
obJiMJt, as much constjtuU*s a pnicoeding in extfcution coinmeneed and pcndtn;;i^ as tha 
actual isBito of a warrant of attaclunesii.— Vidy4ram n. Chandra 8heklmrrto, h JL. H.. 
4. Bom. 163. 

2. In this Act, unless there be something 
repugnant in tlie subject or context — 

chaptei'* means a chapter of this Co<le : 
district" means the local limits of the jurisdiction of a pritictpal 
Civil Court of original iurisdictioii (hereinafter 
^ •* Biatriei Conrfc:** ^Ited a ‘ Dwtrict Court % and includes the local 

limits of the ordtnaiy original civil jurisdiction of a BLigb Courts ; every 
Court of a grade inferior to that of a District Court, and every ^urt of 
Small Causes, shall, for the purposes of this Code, be deemed to bo 
aubordinate to the High Court and the District Court ; 

C.P. 1 


XnterprelatkMb-eiaTinn. 
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PBELIMINART. 


" pleader means every person entitled to appar and plead for 
another in Court, and includes an aavocate^ a 
«*pWddr:** Vakil, and an attorney of a High Court : 


^ Oorernmeiit Plooder ;** 


** Oolleotor 


"oraer:*» 


" Government Pleader ” includes also any officer appointed by the 
Local Government to perform all or any of the 
^OorernmentPlooder ;** functions expressly imposed by this Code on 
the Oovernment Pleader: 

ri Oolleotor “ Collector” means every officer performing 
the duties of a Collector of land-revenue : 

** decree” means tlie formal expression of an adjudication upon any 
right claimed, or defence set up, in a Civil 
dooroe : Court, when such adjudication, so far as regards 

the Court expressing it, decides the suit or appeal. An order rejecting 
a plaint, or directing accounts to be taken, or determining any question 
mentioned or referred to in section 244, but not specified in section 688, 
is within this definition : an order specified in section 688 is not within 
this definition : 

"otder:** "order” means the formal expression of 

any decision of a Civil Court which is not a 
decree as above defined : 

'‘jnagment "judgment” means the statement given by 
the Judge of the grounds of a decree or order : 
•• judge ;*♦ "Judge” means the presiding officer of a 

Court : 

•‘jttdgment-dobfcor;" , "judgment-debtor” means any person 

against whom n decree or order has been made : 

" decree-holder” means any person in whose favour a decree or any 
hold .*» order capable of execution has been made, and 

eoroo-uoider; includes any person to whom such decree or 

order is transferred : 

"written” includes printed and litbo* 
graphed, and " writing” includes print and litho« 
granhy: 

" signed” includes marked, when the person making the mark is 
•*aiinied »» Unable to write his name; it also includes 

^ stamped with the name of the person referred 

to : 

" foreign Court” means a Court situate beyond the limits of British 


"Jndgmunt 
judge ;*♦ 

** judgment-debtor ;** 


**deoreo-bolder:'’ 


« written:” 


«ilgnodi” 


” foreign Oomi India, and not having authority in Briti^ India» 
nor established by the Governor-General in 
Council : 

”fovrigejiidgiiim&i:” "foreign judgment” means the judgment 

of a foreign Court : 

"pabliooflioeri” , "public officer” means a person fall- 

ing under any of the following descriptions 
(namely) : — 

every Judge ; 

every eoven^ted servant of Her Majesty ; 

every commissioned officer in the military or naval forces of Her 
Majesty while serving under Government ; 


” forrigu judgnmi 
"imblioofliMi” 



PEKUtfINABY. 


every officer of a Court of Justico whose duty it ia, as sufeh officer, 
to iuvest^te or report ou any matter of law or fact, or to make, authen- 
ticate, or keep any document, or to take charge or dispose of any pro- 
perty, or to execute any judicial process, or to administer any oath, or to 
interpret, or to preserve order in the Court, and every person specially 
authorbed by a Court of Justice to perform any of such duties ; 

every person who holds any office by virtue of which he is em- 
powered to place or keep any person in confinement ; 

every officer of Government whose duty it is, as such officer, to 
prevent offences, to give information of offences, to bring offenders to 
justice, or to protect the public health, safety, or convenience ; 

every officer whose duty it is, as such officer, to take, receive, keep, 
or expend any property on behalf of Government, or to make any survey, 
assessment, or contract on bclialf of Oovenimcnt, or to execute any re- 
venue-process, or to investigate, or to report on, any matter affecting 
the pecuniary interests of Government, or to make, authenticate, or 
keep any document relating to the pecuniary interests of Government, 
or to prevent the infraction of any law for the protection of the pecu- 
niary interests of Government, and every ofiicer in the service or pay of 
Government, or remunerated by fees or commission for the {lerfortnanco 
of any public duty. 

And in any part of British India in which this Code operates, 

Ooverniaont.** Government*' includes the Govormnont of 

India as well as the Local Goverumout, 

The above Hoctinu apj^lioM to M. 8. C, C. atnl P. S. C. C. 

An ortlor under «. 550 of Art X. of 1877, an api^nil for the appollanPH 

default, in not a ‘SlocriM*’’ wiilifii th<* mi'anintc of 2, uiid ik ouI a]>pi*alubIo. — Mtikhi 
(Judgment-debtor) v. P'akir (iVorrediohler), 1. L. lb, .'i All. 

The term ** pidieisd prooerdiug,’’ aa ust fl iti Act X. of IH77, «. 2, mnnl ho under' 
stood to mean a judicial prot.^MMliuL'; of the naiuo n.Jliirc a suit or Midi proceedings 
as arc referred to in hh. :\:VX 522. 52d, aiel 5:11. Tie* d' finitioii givii in Act X, of 
1872 i#» not applicable. — iKilpatbhai liliugubh.a v. Amarsang Khemd Hliai, I. L. U., 2 
Bom. 553. 

A PFCltEK of a Small f’aiHe Courf can be ex«*euf<‘d by it at any place within tlio 
local liiiiiu of the Ointrict t’oiiri to wbirh it Mileirdinate, as di iiie^d by Act X. of 
1877, M. 2, wdtiiout having n-coor'a- to ih*' pnaavluro iitelcr f*. ti4H, which appiicH only 
to cases in wliich a docroe pawj.rO in on.* difolricl Ims to Im; extciitcfl in another dia- 
trict. — Btuiau Bebajea tJ. Kala Chanti Behaje.i, I L. K., 4 (yuh 823. 

The expression ** person n fenxMl to*’ in pection 2 of Af t X. of 1877 means 
person referred in the subsf'oie'fit sections of tin* (’o<h?, as bi iia’: to sign 

or verify certain documents, anil it is not a cmidilion preeeth rit to sm b iierson hejrig 
able to use a Ktamp that In* slioulil la* unable to write liis name.— The malviirujah of 
Benares (Plaintiff) r. I)al»i lUyal Nowa (Defendant), I. D, U., 3 All. 575. 

Notwitiistanuinc, the providons of s^xiion 12 of the fViurt Fees Act (VIL of 
1870) an order rejecting a }>Iuinl on the ground of iIk In ing insnOiciently stamped 
is appealable m a ** decree'* w ithin the ddinitiori of ** decree'* in the Fivil PriK-edurw 
Code, as amended by Act XII. of 1H79. — vVjodhya l5.'r.Hhad Singh and others (Plaint' 
ilfs), Ap|^i]anta, r. Gunga Pcrshiul and otlicrs (Defemlants), UesjuiiidculH, G Cal. Law 

A CoLLSCTOS, when acting under s. 204 of Afd XIX. of 187.3 as the agent of 
Uie Court of Wards in re*4|K?ct of Oie CKtaU* of a <liiwju.'dified iwoson. is a puldic 
within the meaning of 2 and 424 of Act X. of 1H77, and ronaispn-ntly, when 
im^ for acU dune in that capiciiy, U yptided to iht* notice of suit rc^piircli by tlni 
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PRELIMIKART. 


liitier section.'— Collector of rijnor, Mant^^er of the Estate of Chandhri Banjit Singb» 
a Minor (Defendant), e. Muimvar (Plaintiff), 1. L. B., 3 All. 20. 

A DKf^aKE-iroLDKB, witbin the meaning of the Civil Procedure Code, is the 
pereon whoso name appears on the record as the person in wh^e favour the dcCToe was 
tnade, or soine person whom the Court lias, by order, recognized as the decree-holder 
from the original plaintiff or his representatives. B. 235 of the Civil Procedure Code 
puts on the party applying for execution tlie obligation of stating any adjustment 
between the parties after tlecreo ; that is, any matter not done tbrou^ the Court as 
well as any u^eement through the Coart. — raupayya v. Narasainiah,!. L. B., 2 Mad. 
216. . . ^ 

The effect of the proviso to s. 3 of Act X. of 1877 (taken in connection with 
the delinition of tlio wonl “ decree” in h. 2) is that, in all suits pending when tlwt 
Act came into force, tlie practice and procedure to be followed down to the final result 
of such suits when nothing remains to be done but to execute the decree or to 
appeal f nun it) arc the wirmi us previously existed, hut timt, in all subsequent proceed- 
ings in exficMition of tlsf de<5rco or in api^cal from it, the practice and procedure pi^ 
vidod by Act X. of 1877 arc to be observed. — Busiomji Burjoni v* Kossowji Naik, 

I. L. H., 3 Bom. 161. 

Spankik, J. — An order refiisitig an application to file a private award in 
Court is uppealuldo as u doereo. — Joklnin Itai w. Bucho Rai (N.-W, P. H. C. Rep^ 
18GH, p. 353) and Ifussaint Fbbi r. Mohsiii Khan (I. L. R., 1 All. 156) impugned 
and distinguished: Vishnu Blum Joshi i’. Ruvji Bhan Joshi (I. L. B., 3 Bom. 18) 
disUngnisbed. Per Stuuit, C. J . — An order refusing an application to fiJe a private 
awtirtl iu Court on grounds nut inentionoil in ss. 520 and 521 is a decree and ap}>oa!- 
fdde m Hueh. — .lanki Tewari and others (Plaintiffs) v. Gayan Tewari and auotlior 
(Dofondauts), 1. L. U., 3 All. 427. 

An Apindlate Court rejected the application of the legal representative of a 
doeoased solo plaint iff appelluni to enter bis niuiio in the place of such appellant on 
the record, on the ground tlmt Hiu b application had not been made witbin tlie tirao 
limited by law, and ptiwMe<l an t»rd<*r that the. suit Hboultl abate. Jlehl that the onler 
of the A(*p»*llale Court, pa^ised under the first paragraph of s. 366 of Act X. of 1877, 
not being inipealiible umler el. 18, s. 588, <if that Act, uor being a decree within tho 
terms of s. 2, from which a scctmd appeal would lie, was not apjiealable. — Alimad 
Atit (Plainlilf) r. Mata Badal Lai (Defendant), I. L. 11., 3 All. 844. 

Bv a decree in an ad ministration-suit, A was appointed Roccivor to manage 
the estate.” A died, and by a substsment onler B w^us appointed Receiver. One of 
tJio defendants in the suit ajipluMl to nave. B rtuuoved from the office of Receiver on 
the ground iif bis nllegeil misman»gt>ment of the estate. The application w^as refused. 
Held that the order of refusal was appisduble, whether Ilut former Cixlo or the 
present Co.li‘ of ('ivil Proredure wa.s deemed to be appli(‘ub!o, la ing an order made 
ft) rohjart of i ipiestioii arising between the parties to a suit ndatingto the execution 
of the decree. — \litbib.4i (PlainlifT) r. liiuiji Nowniji Banaji and others (iKjfeod- 
aiits) ; Ilarrivtiiluididas ('alliamlaH (Origiiud Defendant), Appelltmi, u. Afdasar Frdiuji 
Mooa (Receiver ami Uospondent), 1. L, U., 5 Bom. 45. 

The «bar«?rs of a joint undivided estate agreed in writing tliat such estate ahonld 
be partitioned and tlie accounts tliennjf settled by arbitration, and named one of such 
aliurers as arbitrator, and agreed that be shouKl settle all tlie accounts, show tho surplus 
at each sharer's credit, ami pre|»are lots, after jiartition of tho lands and houses com- 
prtdmndiHl tn such esmte, and hav*? them drawn within one year frern Urn completion 
of Uie iMirtition. Subsequently, one of siu b sharers applied, under s. 523 of Act X. of 
1877, to have such agreHUueal liUxl in Court.. Tlic otner sharers not objecting to this 
course, such agreement was filed aeconlingly, and tile case was refeired to such arbi* 
tmUir. Tho arbitrator made an avvunl, wheix-by he partitioned siioh estate into kits, 
assigning some only of such lots by name, and wherein he stated tlrnt he had not been 
able to settle the aetnmnts owing to tlie default of tlw parties, and that, considering 
that Uie partition shonUi take efftME’t w itliont any delay, lie did not ask for farther time, 
lie furtlier stabd tliat “ ail the imrtiea state that tlicy will adjust the accounts after 
f cue wing tlic agree men t«'* and that he renpiesud tiiai the iinassigned lots might be 
drawn in Court. The i'mirt made an order confirming the award, and, H biding ob- 
jected ihiit the sctilvincut of the accounts should not be postpoikcdi but tbsA they 
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« 


•hould bo octtlcd os ogrood, dtrociod thot Uio lurbitiuior should settle tlie aocoutits» anti 

S ave him a year’s time for that purpose, aud some of the parties, not willing to 
raw the unasHtgntHi lots, dinL»ete«i the distribuUon of such lots “ in reference to the 
age and number” of the sharers. IIM tliat such onlur was a ** chnsree” witliin tlio 
moaniug of ss. 2 and 522 of Act X. of 1877 : that the arl»itrat<>r should himself liavo 
drawn such lots, or he should have maile the juirties 4lniw tliem ; hu^ inasmuch as it 
would not have straincil the agn-einvnt to have had such lots drawn in Court, and no 
objection had l>een taken to the arbitrator not having himself draw n them, it was not 
iacuinl>ent on the Court to have remitted the aw*ard in onicr that tlie arl>itrat(»r might 
have drawn them : that tlie Ct>urt, liowevtT, should not have iliKtnf»ul4*<l such lots in 
the mannerJt had done, but should have draw'n a lot for each jHjrsoii, and in acting us 
It had done it laid lurteii contniry to tie* awani, and for that n‘nsim its deci'^'c c<uild not 
bo maintainiMi : and that, in coufiriiiing the a>vard Is^forc the ac<v»unis lind been ta^ttlcd, 
and an aw^ard made in rcsjvct thereof, the Court ba^l a<‘teil ernmeouhly, iiiustiiiudi as 
the award had left tmdetcriiiiru*d a very iin|M>riant matter, ris,, tJie settleiucut of the 
accounts, and the Court sliouM, under s. 520 of Act X. of 1H77, have nuiiitted the 
award for the recoiiHicIeratiou <»f the arhitmlor, ami as it had power to remit it upon 
such tenns as it tlauiglit lit, the (Jourt could luive allowed ■ year, if uecessiiry, for 
the scttloment of llio uc^counts ; an<l on ihin tt<*C4»unt, and al o because the C4Mjrt }ia<] 
made an order postponing tin* sc'ttleim^nt of the tit'counts, .u 1 thereby made an ortler 
contrary to and in ex(M*Hs of the award, its de»*ree iiiu»»t lv« vt‘rscd — Sadik Ali Khau 

(Plaintiff) r. Imdad Ali Khan and others (Defendants), 1. L. It, .*1 Alt 28Cn 

3. The eiiacttncntft specified in the first schcilule hereto annexed 
Bnaotmenta repealed. aro hereby repealed to the extent nientioiied 
in the third eohiuin thereof. But all notifica- 
tions published, declarations and rules made, places ap{>oiuted, agree- 
ments filed, scales prescribed, and forms framed iimler any such enact- 
ment, shall, so far fia they aro consistent with this Code, bo deemed to 
be respectively published, made, appointed, filed, prescribed, and framed 
hereunder. 

And when, in any Act, Regulation, or notification passed or issued 
Boforoaooa in proviona prior to the day on which this Code comes into 
Aota. force, reference is made to Act No. VIJI. of 

1859, Act No. XXIII, of 18G1, or the ‘Code? of Civil Procedure,' or to 
Act No. X. of 1877, or to any other Act hereby repealed, such refeicnce 
BViall, so far as may be practicable, be read as applying to this Code or 
the corresponding part thereof. 

Save as provided by section 99A, nothing herein contained shall 
Saving of pptxjodare ia procee<iinga prior to decree in any 

mita inatitated bofure Ist suit instituted or appeal preftorjte<i before the 
gaae, 1882. of June, 1882, or any proceedings after 

decree that may have been couimouced and were still pending at that 
date. 

Every appeal pending on the twenty-ninth day of July, 1879, which 
Appeals pending on 29th Would have lain if this C<^e had been in force 
July, 1879. ^ on the date of its presentatiou, shall be heard 

and determined as if this Code had been in force on such date ; and 
every order passed before the same day, purporting to transfer a case to 
a Collector under section 320, and every notification published before 
the same day, purporting to be issued under section 3G0, shall be deem- 
ed to have been respectively passed and issued in accordance with law« 
Tux above section applies to M. S. 0. C. 

Tu* effect of Act I. of 1868, a. 6^ and Act X. of 1877, n. 3, taken iogotlier, is 
that lha chapter of the new Code of Civil Proi^ctlure which dcalu with execution of 
decree is prospective, and docs not affect {>rocecdiiigs already commenced.— In the 



e 


PRELIMIIJABY. 


matter of the petition of Ratansi Knliiinji and hix others, I. L. R., 2 Bom. 148 
(F. B). Sec also 1. L. R., 5 Oal. 662 (F. B) ; also I. L. R., 4 Cal. 825. But see 
i. L. K., 2 Ail. 74. 

TfiK word “ decree” in Act X. of 1877, s. 3, means an order final in its nature, 
and d»)cs not include an interlocutory order, such as an onler of reference to take ac- 
counts, although Miich order may, in general, be properly termed a “ decree and 
therefore a suit which has been referred by the Court to the Comruissioner to take 
accounts is still in a stage “prior to decree” within the meaning of s. 3. — Rustomji 
Burjorji t>. Kesnowji Naik, J. L. R., 3 Bom. 161. 

TiiK effect of the proviso to a. 3 of Act X. of 1877 (taken in connection with 
the definition of the word “ decree” in s. 2) is that, in all suits pending when that 
Act came into force, the prnctic(5 and procedure to he followtul down to the final result 
of such suits (i.€., when nothing remains to he done hut to exex’ute the decree or to 
appeal from it) are the Hame as previously existcil, hut that, in all subsequent proceed- 
ings in execution of the decree <»r in appf^al from it, the pmctice and proccaure pro- 
vith'd by A(^t X. of 1877 arc to l>e observed. — Uustomji Burj<irji r. Kessowji Naik, 
1. L. 11.. 3 Bom. IGl. 

WriKUK a suit has been institiiteil under Act VIII. of 18.59, but decided at a time 
when Act X. of 1877 had l omc iriUi operation, aiid an app«Mil is presented against 
such dixisiem, s. 3 of the latter Act distimqly iiidicat(‘s that such an appeal is to be 
governed by the law of procedure in force at the <latcof tlie presentation of the appeal. 
Where, thonjforc, an /ij»p<‘ul, presented when Act X. of 1877 was in force, has been dis- 
inissfsl under s. 5r>() of that Act, tlu? a|)pellant may apply for its ro-adinission under 
«. f)5H ; and if sueh re admissum is refiisoil, he is entitled to an ap(>eul under s. 558. — 
Eluhi Uuksh c. Maruchow, L L. R., 4 Cal. 825. 

On 28th ^’phunher 1877 (i.e., three days before Act X. of 1877 came into opera- 
tion), an applicutiiui was nuidt*. for the eiifoieeiinuit of a money-decree by attiicbmoiit 
{iiUft alia) of u p(ditical pensien (‘n joy^'d by the defeTulunis. Under Act VIII. o-f 
J859, s. 210, a iu)tice was issued on the same day to the defendants, calling upon them 
to show cau.se why the decree shonM not be executed. Tie* defendants accordingly 
appeared on tlie <iay fixed (at which ilate Act X. of 1877 had come into force), and 
contended that, ua<bT s. 200, cl. of ilmt Act^ tin* pension was no longer atnicluihle. 
JJehi that all pnaxs'dings, commenced and pending when A<*t X. of 1877 Ixxame law, 
were, under Act 1, id' I8tl8, s. 0, to be jL^tvcrnctl bv tiic I>nv tluTetof(»rc in force, tlm 
g<*ncrul rule of construction contained in that section not being atfected or varied by 
Aid X of 1877, ss. I and 3 ; and that a Uam jidr >ipplicatii>n for enforcement of a 
decree in a particular way, collided with an onler of tht‘ Court in furtherance of that 
olijoot, as much constitutes a proceeiling in execution coinmcnced an«l pending as the 
actual issue of a warrant of uttachment, — Vidy.iram v. Chandra Shokharrain, I. L. R., 
4 Bom. 163. 

In Ai.li suits instituted b<*forc Act X. of 1877 came into force, in which an ap- 
ical luy to the High (Umrt under Act VIII. of IH59, an uj»pcal still lies, notw'itli- 
sUnding the repeal of that Act by Act X. of 1877. /Vr (iarth, C.d. — A suit is a 
“ judicial proci cding,” and the words *• any proceeding” in Act 1. of 1868, s. 6, include 
all proceedings in any suit from the date of its institution to its final disposal, and 
therefore imnude proceeilings in appeal. Tie- woial “ procedure” in Act X. of 1877, 
a. 3, lu4s not the same meaning as the word “ procetHliugs” in the ttbove-mentionoa 
The pnicecdings in a suit in*itit«tctl before Act X. of 1877 came into force, 
inchuting a s^U'cial appeal if the old i\h\v allowed one, go on to the end of the suit, 
notwithstanding the repeal of the old (.%le. The “ proeeihm.'” (i.r., the niaehiiUTy by 
which those proewdings are condutrUil) is, after dcon e, to be that provided by tlie 
new' Code, iVr dockson, d. — The word “ tieerw,” us dt fiiied in Act X. of 1877, doi?8 
not include ‘Smlcrs,*’ either original or unpellate, ujmui matter.^ arising in the 
of a Hiiit or in cxwutioa of a decree. The junver of the High Court to hearapiH'ala 
from the Civil (Amrt« in the interior is regulated by Act VI. of 1871. Act I. of 186^ 
a. 6, trovers proceedings taken in ext'cuiion of dem*e wdiich Imvo hcon comrneucoa 
UTom Act X. of 1877 came into fori'e. iVr Markby, Mitter, and Ainslie, d Jf. — Cl. 
16 of the Patent of 1866 empowers the II icli Court to hear app^sals in all 

in which an apiK^allay under Act VIU. of 1859. — Runjit Sing r. Maheri>aa 
K.«r, I. C. W., 3 CiU. (S62 (I'.H.). See ulso I. L. U., 2 Bom. 148 (F^.) ; I. L. R., 
1 AB. 80$ 1F.U ) i 1. L. U., 4 Ul. 823. 
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Saving of certain Acta 4. Save ft3 provided in tlie second para- 

affecting Central Provincea, graph of section 3, nothing herein contained 
Burma, Punjab, and Oudh. deemed to aifect tho following enact* 

luoiitH (namel}^) : — 

The Central Provinces Courts Act, 18G5 : 

The Burma Courts Act, 1875 : 

The Panjdb Courts Act 1877 : 

The Oudh Civil Courts Act, 1870 : 

or any law heretofore or hereafter passed under tho Indian Councils 
Act, 1861, by a Governor or a Lieutenaht-Governor in Council, prescrib- 
ing a special procedure for suits between landholders and their tenants 
or agents, 

or any law heretofore or hereafter passed under the Indian Coun- 
cils Act, 1801, by a Governor or a Lieutenant-Governor in Council, pro- 
viding for the partition of immoveable property. 

And where, under any of the said Acts, concurrent civil jurisdiction 
is given to the Coiiunisaioner and the Deputy Commiftsioner, the Local 
Government may declare which of siich officers shall, for the purposes 
of this Code, be deemed to be tho District Court. 

6 . The chapters and sections of this Code specified in tho second 
Sections extending to schedule hereto annexed extend (so far as they 
Provincial Small Cau^o arc applicable) to Courts of Small Causes 
^o®**^*- constituted under Act No. XI. of 1865, and to 

all other Courts (other than the Courts of Small Causes in the towns 
of Calcutta, Madras, and Bombay) exercising tho jurisdiction of a Court 
of Small Causes. The other chapters and sections of this Code do not 
extend to such Courts. 


Tiik above Rcction appllcH lo M. K. C. C. 

The cfTi'ct of Act X. of 1877. r. 5, conplfd with rcIi. 2, in if) render the whole of 
Oliap. XX. (relating innolvent dehtorn) inapt»licable to a MtifasHal Hiriull ('atiso 
Court, DoUvith^tamling the wurdn ‘‘any Court other than a I tintrict and “any 
Court situate withiu hin district,” whieh <M‘rur in that heetir)n. Conhe<jU(*nt)y tho 
Oovemineut lb;8cdution r»f 3rd April 1878. inventing tiie Jinige of the Small CauKO 
Court at Alirneduhad with power, under the elia|»t4‘r, to adjudicaU; in iiiKolveuey 
inatterR. in ultra virc$ and iiivalul. — Lallii CaneKii r. Uaiiclihod Kaliaud/iH, 1. L. U., 2 
Bom. 641. 


Saving of juriadietkm Nothing in this Code affects tho juris- 

and prooodnre— diction or procedure — 


Conrti of Military Courts of Request ; 

(6) of a single oflficer duly appointed in the Presidency of Bombay 
(6) of officom appointed sfnall suits in military b^^rs at caritori- 

to try smaU aaita in Bom- ments and stations occupied by the troops of 
^7 J that Presidency ; or 

(r) of Viiiiige Mnnaifa (c) of Village Munsifs or Village Pan- 

and Viliago Panchayota in chAvats uuder the provisions of the Madras 

Madnm; Code; 

(d) of Booorder of Ban- (^) of Recorder of Rangoon sitting as 
goon aittuig aa loaoivent an Insolvent Court in Rangoon, Maulmain, 
Coart, Akyab, or Basaein : 
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or fthall operate to give any Court jurisdiction over suits of Which 
tlie amount or value of the subject-matter exceeds the pecuniary Umita 
(if any) of its ordinary jurisdiction. 

The Deputy Commisfiioner of Akyab, sitting as District Judge, has power to 
entertaiti applications under Act X. of 1 877, Cliap. XX. S. 6 (<?) of that Act interposou 
no obstacle in tins way of liis dealing with such applications, nor does the exeroise of 
Hucli jmwer in any way “ affect the jurisdiction of the Uecorder of Rangoon’* sitting 
as an InsoWent Court, in Akvub within Uie meaning of that section^ — In rt Abdool 
llainod, I. L. R., 4 Cal. 94* 

7* With respect to 

(а) the jurisdiction exercised by certain JAglrdArs and other anthor- 
Saring ol oertain Bom- ities invested with powers under the provisiona 

hay laws, of Bombay Regulation XIII. of 1830 and Act 

XV, of 1840 in the coses thertun mentioned ; and 

(б) cases of the nature defined in the enactments specified in the 
third schecluio hereto annexedy 

the procedure in such cases, and in the appeals to the Civil Courta 
allowed therein, shall be according to tho rules laid down in this Code, 
except where those rules are inconsistent with any specific provisiona 
contained in tlio enactments mentioned or referred to in this section. 

8 . Save as provided in sections 3, 25, 80, 223, 225, 380, and Chap- 
1 »T«»id«K 7 Small Gaoie ter XXXIX,, and by the Presidency Sm^l 
Courts. Cause Courts Act, 1882/’* this Code shall not 

extend to any suit or proceeding in any Court of Small Causes established 
iu the towns of Calcutta, Madras, and Bombay. 

But the Local Uovermneut may, by notification published in the 
official Cassette, extend to any such Court this Code, or any part thereof, 
except so far as relates to appeals and reviews of judgment. 

A, A lliimBil Huhjoct, <*xt‘(MiUul a bond (unrcgmU'rcd) liyprftlierating property 
In BritiHh liidia to B. Afh*r the limitation period in BritiHli India luid expired, 6 
aueii upon the bond in a French Court, and having obtained an fr jxme decree sued 
for enf<iroi*nicnt in Uritirth Jn<litt ; A pleaded that no notice wuh given him of the 
proceedings in the French Court, and BV suit was diKiniHsed ; A then applifxl to tlje 
French Court to cancel its ex-iHirte decree, pleading that imisiiiuch as the bond was 
exf»cut<xl in British India, tlie French Court was hound to apply the British Indian 
l^ivws tif registmiion and Utiiitatioti : cm a trial on the merits, the French Court found 
that tho bond was executed in Fixmeh territory, and decided, confirming its first 
decree, that the British sttitntes idtuide<l did not apply. A appealed from tlie decree 
to a French Appellate Court, iimi his appeal was dismissed. B sued in British India 
on the Frtmch judgments, and A now pleaded that the French Courts had not, at the 
time those judgments were given, juris<iictioo over him. The Court of fiirst in- 
stance deons^d B’s suit, anil the l<»W('r Appellate Court dismissed it on appeal, 

//eld, restoring the decree f>f the original CJourt, that A, Uioiigh a British subject^ 
and not, ki tlie particular circmnstances of the ease, subject to the jurisdiction of tho 
French Court, hail, nevertheless, equitably estopped himself from pleading that thoso 
Courts had not juriadieiion over him. In suing as a plainriff in the Oourts of a 
country to which he owtnl no allegiance, be Itatl voluntarily submitted to tlieir juris- 
dietion, and be could not aftorwanls object to Uie valklity of the judgments of those 
Coarts on the ground Uwit Uiey had no jurisdiction over him. Held also, following 
VIII. M, H. C. R. 14, that where ^e defendant in a suit in a foreign Court, ^thont 
objecting to the competency of tlie Court to entertain tlie suit, apjieared in that Court 
and took his chance of a judgment in his favour, he placixl liimself for time 
under tlie jurisdioUon of tlie Court, and could not afterwards take exception thereto* 

* The wards quoted have heen inserted by Aet XY. ef 
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M irregularity, even if ]m>ved, in the preeedtire of a for^^ Conti, wa» not eulfi- 
dent reason for refusing to euforoe a jodgment of attoh Court Where Itinitation 
Was merely prohibitive of the remedy, and not destructive of the right, tlie judg- 
toenl of a foreign Court was not open to objection on the ground that a snit on Uio 
contract would he barred bv the Law of LiiuiUtion applicable tn the country in 
which the contract was made. The mere possession of property in a foreign oountiy 
did not, by retison of the protection enjoyetl, ctmfer on the CSoiirts of that country 
juris<liotioQ over a foreigner neither dornloiled nor resident therein in respect of 
matters unconnected with the property. Second Appeal Ko. 407 of 1878. — Nall- 
tlmmli Mudabar n. Ponnusami Peilm, 4 fnd. Jur. 229. 

9. This Code ia divided into tea Farts as 
DirhioDofOodo. follows:— 

The first ^rt : Suits in Gteneral. 

Tiie second Part : Incidental Proceedings. 

The third Part : Suits in particular Cases. 

The fourth Part : Provisional Bemediea 

The fifth Part : Special Proceedings. 

The sixth Part : Appeala 

The seventh Part: Reference to and Revision by the High Court. 

The eighth Part: Review of Judgment. 

The ninth Part: Special Rules relating to the Chartered High 
Courts. 

The tenth Part: Certain Miscellaneous Matters. 

PART L 

OF SUITS IN GENERAL. 

CHAPTER I. 

Or THU JinUSOICTlOK of TflK COUBTS AKO RtS JUOICATA 

No p«*m «»»pt (To. W Na pe«^ ^ rUna ^ hit d«. 

jnrisdiqtion by roMon of scent Of place of birth, be, in any civil proceed- 
dumoos or piooo of btrUiu ing^ exempted from the jurisdiction of any of 
the Courts. 

The shove section applies to M. 8, C. C, snd P. 8, C. C. 

11. The Courts shall (subject to the provisioos herein eootained) 
Ooofts So wy si! crfvU jurisdiction to try idl suits of a dyil na- 

tnitouidemspoowUyberrodL ture, excepting suiU of which their cpgnixaoce 
is barred by any enactment for the time being in force. 

Sa:planaii(m.-^A suit in which tiie right to property <w to an 
office is contested is a suit of a civil nature, notwithstanding that 
each right may depend entirely on the dedsion at questions ss to 
teligioos rites or ceremonies, 

C.P. t 
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Suits an to religious rites or ceremonies, which involve no question of the Tight 
to pronerty or to an office, are not suite of a civil nature, nor are thejr intended to bd 
broiight within the jurisdiction of the Civil Courts. A suit, therefore, by the plaintiff 
as riicnihers of a committee of management of a Hindu temple, to compel tne heredi* 
tory prioste of the temple to take out certain ornaments from the treasui^ of the 
managing cornmitlco, and to obtain a declaration that the said ornaments, after they 
had ht^en ho taken out of the treasury, were in the custody of the priests, and that 
thf*y were resjionHible for their safe custody, was held unsustainable. S. 11 of the 
Civil Proc«*<Iure Code, Act X. of 1877, introdimcs no new law, but merely declares the 
law as it Iuih always Inieu administered. — V'Asudev and another (Orimnal Defendants), 
Appellatiis, V. VattinAji and others (Original Plaintiffs), Respondents, 1. L. B., 5 
Bom. 80. 


12. Except where a suit has been stayed under section 20, the 
Court shall not try any suit in which the matter 
Pending raits. issue is also tlirectly and substantially in issue 

in a previously instituted suit for the same relief between the same 
parties, or between parties under whom they or any of them claim, 
pending in the same or any other Court, whetiier superior or inferior, 
in British India having jurisdiction to grant such relief, or in any Court 
beyond the limits of British Imlia established by the Oovernor- General 
in Council and having like jurisdiction, or before Her Majesty in Council. 

Explanation . — The pendency of a suit in a foreign Court does 
not preclude the Courts in British India from trying a suit founded ou 
the satne cause of action. 

The above section applies to M. S. C. C. and P. 8. C. C. 

The judgment of a foreign Court, obtained on a d(‘cree of a Court in British 
India, is no i»ur to the ex(*eutioij of the original dt‘eree. — Fakunuideen Mahomed Asaan 
r. The Offieial Trustee of Bengal, 1. L. 7 Cal. 82. 


13. No Court shall try any suit or iH.sue in which the matter direct- 
ly and substantially in issue has been directly 

juiUcaia. substantially in issue in a former suit be- 

tween the same parties, or between parties under whom they or any of 
them claim, litigating under the same title, in a Court of jurisdiction 
competent to try such subsequent suit or the suit in which such issue 
has ooeti subsequently raised, and has been beard and finally decided 
by such Court. 

Exphimition /. — ^The matter above referred to must, in the former 
suit, have been alleged by one party, and either denied or admitted, ex- 
pressly or impliedly, by4he other. 

Expianation II , — Any matter which might and ought to have been 
made ground of defence or attack in such former suit shall be deemed 
to have been a matter directly and substantially in issue in such suit. 

Explanation HI . — Any relief claimed in the plaint, which is not 
expressly granted by the decree, shall, for the purpose of this section, be 
deemed to have been refused. 

Explanation IV , — A decision is final within the meaning of this 
section when it is such aa the Court making it could not alter (except on 
review) on the application of either party or re-consider of its owu 
motion. A decision liable to appeal may be final withiu the meaning 
of this section until the appeal is made. 
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V . — Where persons litigate h&nA fide in respect of a 
|>ri¥ate Hg^ht claimed in common for tbemseives and others* all persons 
interested in such right slmll, for the purpose of this section* be deemed 
to claim under the persons so litigating. 

Explanedum Fr^Where a foreign judgment is relied on. the 
production of the judgment duly authenticated is presumptive evidence 
that the Couft which made it bad competent jurisdiction* unless the 
contrary appear on the record ; but such presumption may be removed 
by proving the want of jurisilictiou. 

The above mjction applion to M. 8. C. C. and P. 8* C, C. 

Ah oantR refiiHin^^ an application tocxt‘tMiU‘ a docreo in in»t an adjudication within 
the rule of re$ judicata, — Hurrostxmdary DaatwH) v. JitKl!r<d)undhoo Dutt, I. L. It, 
6 Cal 203. 

Uhi>rb Act X. of 1877^ ». 13, the bw i« new the «ainf'- a» it wa« under Act VHI. 
of 1859 prior to Uie paaain^ of Act I. of 1872. — NAmnji Ilhikh41di4i r. Dip^ Umed, 
L L. It, 3 Bom. 3. 

Act X. of 1877, a. 13, expL 6. only applies to cawx where fwsveral difltert'Dt yn^rsona 
claim an. easenamt or ri^rht under one cnintuon title, where tho inhahitanU 
of a villay^e claim by cuBtom a rijiCht of puBttir.i^^ over tin* game tract of land or to 
Uikc water from tiie iMiine Hpriuji' or well — Kaliahtinkur Doaa u. Clotml Chundcr Dutt, 
I. L. It, G Cal. 49. 

Thi« wectioii dooH not. reotiire a plaintiff at once to aasert all his titlea to j>roperty, 
or to 1 k‘ tliereufter eBtop|K*(i fnim >idvaiicin>c then. The maxim, JVewo Im er,mri 
de}jct in edthm caund^ ctannot apply when* the right on which the aiK^ond mnt i« 
bnxight in not the Haiiie an that aHaerted in the former attit. — Budayii PiUai o. Cliinni, 
I. L. U., 2 Mad. 362. 

An apitjcation by petition under Act 11. of 1874, «. (53, i« a auit within the 
meaning of Act X. i>f 1877, b- 13, juwI thertyfore i« barred by the dinpowal of a fonu«T 
applicsition in tho atiine matter under the game wictioii or under Act XXI ’V. of 1867, 
». 60, wliitih the Act of 1874 repoub ; thin ia ao whether tln^ order i» one for payment 
of money or one diaioiaaiug tlie petition. — Kliza Smith v. The Secretary of State* 
1. L. R., 3 Cal 340. 

AiTX>RDiNa to the nilc of rr/tjudiratn in England, In order to make an adjudi- 
cation in one Ruit a Uir to tlx* plaintiff’t* prot?f*t*diiig in anotlier, it inuxl bv «hown, IbL 
that llwtf {MirlicH in bulb auitn are the; same ; 2nil that the thing Bought to lx* n‘cover<’(l 
iA tile aaiiic ; 3rd, Uiat the gHKiiulM u|M>ri which the rlaim i« foumled aay Uie Hame ; 
and, 4tb, Uiat Uio cliancter in winch tin* jMirtieH hik*. f)r are Huod, in the * amo. — Per 
Gartli, CJ., Denobumloo Chowdry ». KriKtoriKmef* Dorfgee, 1. L. U., 2 Cal. 152. 

EXPIANATIOH 6 ti> «. 13 fyf the Code of Civil PrcKjoduiti would not make a judg- 
ment t>4Aained in a «uit agriinxl one c«»-HlKureT landing on another co-nharcr no party to 
»ueh auit, in re8pe<*t of tlie righU e«j<>y*e<l in txnTHiiori by bucIi ci>*sbarerB in their com* 
Hum pn>ix*rty, Nfir could buHi <*xplanatKm bo appli«*d to a caw; inxlitutcd, or tho 
judgment delivered»in sucli cabc, during tin* tiui»* wht*n the ohl (x>dc of Civil Proce- 
dure waa in forocw — Hazir Gaasi v, Stmamooee DaBHite, I. L. K., 6 (kil. 31. 

Ncrr only may the pier, of rfj» judicata^ though not taken in tlio memorandum 
of appeal, l>e eatertained in m^jornl apfaral, under the prtrvinion.B of k. 542 of Act X. of 
1877, Imt even when «uch plea Iko* not Ikb>u urged in cither of the lower Courtx, or 
tn the nimnorafKium of app<‘al, if niiwixl in tho s^jcon^l appf^al, it inuxt be, tron«idcred 
and dtdermiDed citlier upon tire recfird ax it utandH. or after a remand for (Indiiig «if 
fatrt — ^MuhauHnad lanuiU (Plaintiff) c. Chattar Singii and another (Defendant), I. b. K*, 
4 Albas. 

WassE one of several co-«harcr«, owners of a piece of land d<?fined l>y metew 
and boun^ forming part of a revenue-paying estate, brings a suit for partition, itt 
which be does not seek to have hia jmnt liability for the whole of the Government 
revenue amuiUed, aucb sail is cognucable by the Civril Conr^ which have iuriaaictioa 
to determine the plaintiff's right b» l»ave hw share divided and to make a decree 
aoconfisgly.---4:7faA^^ Nni^ (Plaintiff) v* Har Karatn Deb (Defendant), I. L. 
B., 7^ 153. 
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Wh 8N tho judgment oi a Oomt of fiiiit instance upon a p^oular jssiie is ap* 
pealed against/ that judgment ceases to be re$judicaia^ and becomes rei suh^jndiee ; 
and if the Am^late Court deoKnes to decide that issue, alnd disposes of the case op 
other grouncfs, the indgihent of the first Court upon that issue is no more a bar to a 
ftttum suit llum it vmidd he if tlutt judgment had been reversed by the ^nrt of 
apfMjol. — Nilvam (Origina] Plaintiff). Appellant, o. Nilvaru and others (Original DC> 
fendaptah Besponden^ I. L; B., 6 Bom. 110. 

A CLAIM ^to ce^nperaniary benefits and payments in kind winch a plaintiff 
afieges himself to be entitled to receive from the defendants in respect of the per- 
f onnancC of certain leligious services, is a claim whicli the Courts of J ustice are 
bound to entartaita ; and if,’ ih order to determine the plaintiff’s right to such bene- 
fits, it becomes necessary to determine incidentally tbe riglit to perform the services, 
the Courts must ti^ and must decide that right— ^rishnama and others (Fhdntifb) 
u. Krislinusami and others (Defendants), I. L. B., 2 Mad. 62. 


Hxld by tho Pull Bench that tho law of res judicata does not apply in proceed- 
ings in execution of a decree. Held^ therefore, by the referring Bench, where on an 
application for tbe execution of a decree the question was raised whether the decree 
awarded mosne-profits or not, and the Court executing it determined that it did not 
award mesne^profits, that such determination was not final, but such question wi^ 
open to re-adjudication on a subsequent application for execution of the decree. — Rup 
Kuari (Judgment-debtor) e. Bam Kirpal ^ukul (Decree-holder), 1. L. K., 3 All. 141 
(F.BJ. 

In A suit by raiyats against their saniind^r, praying for measurement of certain 
land, and for a declaration of the amount of yearly rental, it appeared that, in a pre- 
yiouH suit for nmt by tho xaminddr against the nuyats, the miyats luid alhged that tlie 
amount of rent and the extimt of laud hod bcien over-stiittnl by the zamindar, but tlie 
jCourt decidiid that the miyats were bound by a jnmnhandi signed by th<*-m, and ro- 
luHtMi to try whether ili© extent hod Iwen over shited. Held that the pmsent suit was 
not barred as rt$ judicata . — Bughoo Nath Mtmdul u. Juggut Buudhoo Bose, 1. L. U., 
7 Cal. 214. 

Tax plaintiff sued to recover certidn lauds, claiming them as a portion of A, and 
allogim; that A was portion of a mouxa which had l>een leased to him in patni by tbh 
xanunudr. Tho suit was dismissed, on tho ground that though A was Known as a 
port of the plaintiff’s mou^ vet it had been included in a patni lease of an adjoin- 
ing iiiouKA, which the xamindm had granted to tho defoudants previously to tho data 
of tlic plaintiff’s lease. The plaintiff broi^ht a secimd suit dainiinganotlier puriieQ 
of A on Uio satiio title. Mda that ^e claim was barred as rci jtimca/a.— Bundh 3 *a 
'' e. Dahi Churn Dutt, 1, L, B., 6 Cal. 716. 

> final hearing in appeal of a suit for confirmation of possessioo of 
oertain lami and for the fecovery of the produce of suoli land alleged to liave bt^en 
carried away by tho defendants, tlio plaintiff brought a suit again, asking not only 
for ooitfiriuation of jpossessioii, but also for the n^covery of tlm piquet) which had 
arisen since tlio institution of the other suit. HM tliat the second sitit, so far as it 
stmght for Uic recovery of the produce, was not liurred by tlie first suit.— Bissessnr 
Bitigh aiid other^j^toiti^, u. G unpat Singh and othem (Defendmits), 

s, S C»a . IjAw Rep. . ^ 


sued for a declaration of muroMc mokurruree rights to cortiiiti 
lands and for mesne-profita, alleging that he had Iweu wrongfully ejecbui by tho 
predecessors in title of the dofendants. A pn^vious suit on tlie same cause of action 
was heard and dlsmiimed on tbe ^und of limitation : Held that tlie present suit 
was not barred as ree jedkaia under Act VIII. of 1859, s. 2 (corT©s|w>nding with 
Act X. of 1877. s, 18), inasmuch as tbe first suit having l>een brought after the 
prioil allowed law, tbe Court in which it was instituteil was not ccHupeteni to 
fiear and deteftmne it — ^Brindabun Chnnder Btrkar v. Dhununiov Nushkiir, 1. L. iL 
6 Cal. 246 * 


MATTEft in Issue may be defined as matter from which, either by itself or in con- 
flation with other matter, the existence, non-existence, nature, or extent of any right, 
II vbUi^, or disahitity, asserted or denied in any suit or proceeding, neoessarily follows 
(s. a, Rv. Act) ; and the fiivt slid ecoond expknstkms shew that matter will beconsi- 
lo have been dliectly and sabsteiitiady in tssoe, if it ts matter In issue wlncb 
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iniglit and ought to hare b^n pqt forward by either piainttlF or defendant In iiie pre* 
Tioas miit Jt the pkititiff might have made the same claim in (he prior aotioti, tiut 
did not^ the subfiequeiit suit will be barred. — Denobunduo Ohowdrv r. Kriatommii^ 
Poseee, 1. L. K., 2 Cal. 152. 

Thk queation whether the partiee to a miit in a C^rt of ReTenue for arroara 
of rent atand in the relation of landlord and tenant ia one which it ia neocaeary 
for imch Court to try inoidentally for tlic purpotie of diap^ing of auch auit, Init 
not one which such Court has special jurisdiction to dcteruitne, and ita deicnitirui- 
tion of that question is not that of a competent Court. Consequently, wlwre a Ctmrt 
of revenue determines, in such a suit that tlie parties do not stand in such ndution. 
such determination does not bar tne party alleging that the parties do Htaud 
in such relation from suing in the Civil Court h> establish sucti relation. — 
(Plaintiff) r. Uchaba) and others (Defendants), 1. L. B., H All. 51. 

A OKCttXE against a Kamavan of a Malaliar tarwad, as sucli, is binding iqmn tlie 
members of that tarwad, though not parties to the suit, in the absence of fraud «jr 
collusion. A Kanmvan is not a mere trustee, nor do the ruK's of Courts of K<{uity 
as to the necessity of making cestui que trusts parties to suits against tnistecs by 
ptningers apply to the case of a Kama van imd tlio memlHirs of the Uirwad. Kx* 
planation 5 of s. 13, Civil Pr<K^odart» Codi^, is not limite<l Ui tlie wise of a suit under 
S. 30. The iiicuibers of a tarwad claim under a Karnavan, suing as stioh. witbiu 
the meaning of Explanation 5 of s 13. Htaiiis of Kamavan diacussed. — Varauakoi 
Karayanan Kainbtiri v, Vuruuakut Narayanan Namburi, 1. L, U., 2 Mad. 32B. 

A<?r X. of 1877, «. 13, oxpl. 2, was meant to apply to a case* where tht' defmdant 
has a defence which, if Iw hiu\ so phrased, he might, and ought to, havt- hnvught 
forward ; but, as he did not bring it forvi’ard, tlie suit Iwis Injen decreed aguinst liiui. 
Coder such circunisUnccH the defendant is as much hound by the adverse decree as 
if he had sot up the defence, and ho is cfpmlly estomied from wtling up Uvit 
defence in any future suit under similar <*ircumst4im;es. The explanation was rn^ver 
intended to enable a party U) treat a piunt of law as liaving U'cn decided in his 
favour in a former suit, which Wiis in fact not so decided, and which it was ruHi 
necessary, for the parposes of Uie suit, to decide at all. — Uhursoblut Ahir r. liamdut 
Singh I. L. R., 5 Cal. 1123. 

I, TO whom the oblige of a bond for the payment of money in which irnmovo' 
able projKJity was h\qx>tii<‘catod had assigned by sale her right thereumier, suwl, by 
virtue oi the deed of sale on such bond, tor the money due thoreumler, claiming to 
recover by the sale of the h^Tmthccatocl property. The suit was dismisHwi on tlie 
ground tliat tlie deed of sale, not lieing registered, could not be received in evulcnce, 
and consequently Ps right to sue on such bond failed. I, having pnK tncd the exe- 
cution of a fresh deed of sale, and caused it hi lie n*giHtere<l, brought a fu^cond 
suit on such bond by virtue of such deisd of sale, claiming as twlore. /leid that the 
second suit w'as not barred by the provisions of s, 13 of Act X. of 1877. — Ishri l>at 
(Plaintiff) V * Hot Narain La] and others (Defendants), I. L. U., 3 Ail. 334. 

Ik a suit to recover possession of certain land, vrherc it appcan‘d that there had 
been a previous suit between the same parties with resjicct to the Hame land, in whicdi 
the then plaintiff sought to have tlieir possession contimied, and tluit in thiit suit the 
low er Courts had decided the case both on the question of title and posst'ssion, but 
m^cial appeal the High Court had de^ilt only with the question of fsisik^ssiou, ami in 
oismissiiig the appc^ailiad not gone into the question of title, and the defendant in 
that suit subsequently sued to recover missession of the land. Held lliai the qtieKtion 
of title was still open lietween tlic parties, and had not bfMiii heard and finally dccblcHi 
by a Court of competent jurisdictioti in a former suit wHitlim the meaning of s. 13 of 
Act X. of 1877 (Civil Procedure Code). — Gungabisheu Bhiigut e. Koghoonath Ujha, 
I. L. B., 7 Cal. 88L 

WuBM a question of title has to be, and is, decided by a Court of competent 
jnrisdictiou with lefeienoe to the value of the subject-matter in dispute, such deei- 
ftioD, or the ultimate decisioa upon appeal from such decision, is final, ami the 
tiou of title becomes a res jitdieata as between the parties to the suit, althoiigb it 
may have the effect of determining the title to an estate or estates, the value of 
which exceeds the jurisdiction of the Court in whicli the suit was instituted. Per 
White, duatice-— In considering, on the bearing of an appeal, the competency of n 
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Court for tl«e purpooe of deddinu upon a question ot resjud^, tte pwera ^ 
the CJourt in whiS^n suit waa mstitutod, and not tb^e of Court m wkch the 
•uitwaa decided on appeal, must be looked to.--Topomdhee Dhirjgir GoBam {Plaint- 
iff) V, Srceputty Sahanee (Defendant), I. L. B., 6 Cal 832. 

In oedsr to see whether a question is rei judicata within the mining of s. 13, 
Civil Procedure Code, the former decree and the questions deeded thereby must 
alone he considered. The words in s. IS, “ has been l^ard and fiiwlly d^ided by 
such Court,” do not apply to an opinion expressed in the judgment on ottor issues 
not material for the purpose of the decree, tliough properly detenmned under s. m 
bv the Court of first instance. — Niamut Khan v. Phadu Buldia (1. D. K., o Oal. olu; 
and Uchman Singh e. Mohan (I. L. B., 2 AU. 497) dissented from. a plaint- 

iff improperly bnngs o defendant before a Court, and this suit is dismissed, the 
defendant should not be deprived of costs merely because the Court conside^ the 
defence a fabrication to meet the plaintiff’s claim.— Devarakonda Narasanm ^irst 
Defendant), Appellant, and Devarakonda Kanaya (Plaintiff), Respondent, I. L. B., 


4Mad. m. , ^ 

Whbkk the plaintiff in a suit prays that a person rnav be substituted on the 
record as the heir of a defendant who has died, the J udge should raise an issue as to 
wliether the person sought to bo substituted is the heir of the deceased defendant. In 
1872, A brought a suit on a mortgage against the mortgagor, a Hindu widow who 
died pending the suit. A then applie<l tfiat tlie suit should be revived against B as 
the rf^presontutive of the defendant. B denied that he was such representative, but 
the .lutlge refused to go into the question, made B a party, and gave A a decree for 
tiie sale of the mortgaged property. B subsequently brought a suit to have it de- 
clared, inter alia^ that the mortgage and decree only covered the widow’s life-interest. 
IJfld that the suit was not liarrod either as res jwlimtay or under the provisions of 
H. 244 of the Co<lo of Civil Procedure. — Kauai Lull Khan t?. Sashi Bhuson Biswas, 


1. L. U., 6 Cal. 777. 


Thk plaintiff brought in 1876 a suit against the defendant in respect of the same 
subji^ct- matter and founded on tlio same cause of action as the present suit. Issues 
of foci afisiiig on the merits were iuquirtHi into ; but a certificate of the Collector 
under section 6 of the Pension Act (No XXIII. of 1871), which was necessary to 
give jurisdiction U) the Court, not having been obtained, the claim was rejected on 
that ground. lleUi that tlie Court not Imving legally pronounced on the merits of 
the former case, the ooinions expressed on the issues were not re$ judicata so ns to 
bar the maintenance of the present suit. The non-production of the Collector’s 
certificate does not ueceswvrily constitute such a want of due diligence on tho 
plaiultff’s part as to disentitle him to Uie deduction of t»me allowctl by section 14 of 
the Limitation Act, XV. of 1877. — Putali Meheti (Applicant) v. Tulja (Opponent), 
I, L. H., 3 Bom. 223. 


S CAtrsKD a notice of ejectment to be served upon K in re8j)ect of certain land, 
alleging that he held the wime by virtue of a lease which had expired. K contesteu 
his liability to bo ejected under s. 39, denjdng that he hell the land by virtue of such 
lease, and allying tliat ho held it under a right of t>ccupancy. The Hevenue Court 
decided that K held the land under a right of occupancy and not under such Iwwe. 
B hereupon sued K in tho Civil Court, claiming possession of such land, on the 
allegation that K was a trespasser wrongfully reUumng possession thereof after the 
expiration of his lease. IIM that the suit was cognizable in the Civil Courts, and 
the decision of the Rtweniie Court did not render tlie matter in issue res judicata. 
The provisions of a. 13 of Act X. of 1877 do not apply to applications such fis 
tlmsc under s. 39 of Act XVIII. of 1873. — SukJulaik Misr and others (Plaintiffs) v, 
Karim Chaudhri and another (Defendants), I. L. B., 3 All. 521. 


8 AND B JoinUv sued N for the redemption of a mortgage of an cight-anna 
share of a village, B suing as the purchaser from the mortgagor of a moiety of such 
sham. N did not, In defence of such suit, assert a right of pre-emption in respect of 
such moiety, altliough lach right had accrued to him on its sale by the mortgagor 
to B. B and B obtained a decree in each suit, and the mortgage was redeemed. N 
subsequently sued B and his vendor to enforce his right of pre-emption in respect of 
such moietv. MM tliat it was inctunbent upon N in Uie former suit to have a^>rtcd 
in defence Kis ri|^t of pre-emption in respi^i of such moieh% inasmuch as if tha,t 
right had been establiiilM, It must, so far as B was concerned, have proved fatal to 
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li^ titk to lodeem, tod that, m he Ind not done eo* the iint to eiiloeoebtirtp(ht of pro* 
em]itioii was barred by the provistons of a. 13 of Act X of 1877, Iixplanatkai it.—. 
Kanin Dat (Flamtif?) e. Bhoiro Bokhspa! and pothers (Defendants), I. L. 3 All. 
X89. 

A DKCBES obtained ex jparie is not Bnal within the meanfnff of expl 4, s. IS, of 
Act X. of 1877. Such a decree is not concltisive evidence of the atnonnt of rent {^y- 
ablc by the same defendant in another suit for subsequent rent of the same proiw^rty. 
Where the plaintifT sued the defendant for a year’s rent at Uie same rate wntch had 
been decreed to him for a previous year in a suit which he had brought agfiinst tho 
same defendant for rent of the same property, and relied upon the former de<?ree, 
which had hcen obtained ex parte^ and which !io also alleged had i>een duly executed, 
as evidence of the amount of rent due to him by the defendant, but it appeared tliat 
the lower Court had found that the alleged execution-proceedings were fraudulent, 
and that no steps has been taken which gave finality to tho decree. Held that tho 
decree was not conclusive evidence of the amount of nmt due from the defendant, or 
of the questions witli which it dealt. — ^Ktlmoncy Singh o. Heero Lall Dass, L L. R., 
7 Ca). 23. 

Tub obligee of a bond payable by instalments suimI the obligor for four instal- 
claiming wdth refeircncf* to the tf^ms of such bond interest on such instalments 
from the date of giioh bond. The obligor contended in that suit that, on the proper 
construction of the bond, the int<»r«*st on such irisUilments should he calciilatM from 
llu‘ dates of d(‘faull. Tlie obligee obtained a dcci'oc for intert‘st as claimed. The obligiMj 
aub^equtmlly again sued the obligor for four instalments, again claiming interest on 
Huch iTistalments from the date of such bond. The obligee contended again in tho 
se<*ond suit that inten'st should only Im 5 calculaiiH] from tho dates of default. Held 
that the question as to the date from which interest d tie on the defaulting instalmente 
was exigible under the tenns of such bond was re.» judieata. It is the “ matter in 
isHiie,” not tint “ «ubje/*t-niattcr” of the suit, that forms the essential test of ren fudi- 
eata in s. 13 of Act X. of 1877. — Phalwan Bingli (Plaintitf) t>. Ri»al Singh and 
another (Denfeudants), I. L. R., 4 All. 55. 

A IliNm; sued for coinponsation for the loss of his daughter’s services in conso- 
qucTtce of her abduction by the defendant, and for the costs incurred by him in pro- 
secuting th<^ defendant criminally for such abduction. The defendant was corivict<*d 
on such prosecution : //M that the decision of the Criminal Court did not operate 
imder^. 13 of Act X. of 1877 to l»ar the iletermination in such suit of tho Question 
w hether the defendant had or had not abduettKl the plaintiiF’s daughter. Also that 
the jdaintiff was entitled to recover the costs of such criminal proceedings. Tho 
daughter in this caw' was a marri<»<l woman, who hiuJ l>ef*ii dest*rted by her husband, 
and at tlie time of her abduction was living with the plaintiff, her father. I/e/d by 
Strnrt, CJ . — ^That the suit by the father for com^nsation for the loss of his 
daughter’s services in consequence of h€jr abduction was, undc^r the cirmini stances, 
maintainable. //Mhy Oldfield, J. — a suit by a Himlu father for the loss of his 
d.Hu /liter’s serviws in conw*quenc<‘ of her aMuction is not maintainable. — Item Lai 
(r>t*fen<lant) r. Tula Earn (Plainiilf), I. L. R., 4 AIL 97. 

G HOLD an estate nominally to the minor son of K, but in reality to K. K 
brought a suit in his minor son’s name against N, the mortgages? of siudi estate, to 
redeem the same. N set up as a defence to such suit that such sale was invalid under 
Hindu law, as such estate was a share of certain ondivided property of which ho 
was co-sharer, and had liecn made without his consent. It was finally decided in that 
suit that such estate was a share of such undivided properly and not the w^pamte pro- 
m‘rty of G, and that such sale was invalid, having been made witliout the consent of 
N, a co-sharor of such undividod property. Q mib^uently redeern«Ki such estate, and, 
having <lone so, sold it a iH^oond time to K. N thereii|>on sued K to set asiflo stich 
sale on tlie same ground as tliat on which he had defended the former suit Held 
tliat tlie issue in such suit wliether such estate was a share of undivided profx?rty or 
the sepamto property of G was rss judimtOy inasmuch as K, though not in name, yet 
in fact, was a ** party” to tins former suit in which such issue was raisi;<} and finally 
decided. — Khut Cba^d (Defendant) «. Karain Singh (Plaintiff), I. L. R., 3 AIL 812. 

ExplaEatiok 6 of s. 13 of Act X. of 1877 only applies to eases where several dif- 
fertmt pvrs ons claim an easement or other right under one common title, as, for Inataiicei 
wi^re the i^bitanU of a village claim by coatom a riglit of paatiinige over the aaine 
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tnci of land or to Ukc water from tlie same spring; or well. Where therefore A, in 
defending a suit broui^ht against him by B, to have it declared that he had a right to 
build a wall across a draiDf set up a pr^riptive right to use the drain, and it was de* 
cided that no such prescriptive right exisW in A ; and, subaeiiuently, C brought a suit 
a^rufctsi B, claiming to use the same drain as an easement, and asking for the removal 
of the wall in question in the former suit, and B set up the judgment in the suit 
bt'lwtien himself and A, as a bar to the suit. Held that the right claimed by C not. 
being one which he and other inhabitants of the neighbourhood claimed under one 
common title, Imt a prospective right which he claimed individually in respect of his 
oaui house and premises, and de|>end{ng upcm the length of time he had used the right, 
was a sofmrate olaim, and that tho jt^gment in the mitt between B and A did not 
opcnite as a bar to Ids suit. — Kalishti^f Doss n. Gopal Chunder Dutt, 1. L. R., 
6 Cal. 49. 

OfcuTAiN immoveable property was attached in execution of a money-decree 
held by A, dated ‘2‘ind August 187i. On let April 1872, the same projicrty wassub- 
tmquetitly attaclied tii cxecMitioii of a decree held by B, dated l^h Augtist 1871, 
wiiich dirt'cted tho sale of the property in satisfaction of a charge declared thereby. 
The pn»perty was sold in execution of the decree. The Munsif directed ^at the 
tir<»coedH of the sale should be paid to B. A, who claimed them on the ground that 
lie had first attached the |>ropcrty, appealed against this order. The Judge, declaring 
that A was entitled to tlie proceeds, reversed Uic Munsif 's order. A then obtained 
an ortlor from the Munsif, directing B to refund the money, which he did, and it was 
paid to A. B sued A to ntcover the money by establishment of his prior right to 
the same, and for the cancelment of tho Judge’s order, alleging that the same was 
itimle without jurimliction : Held (by a majority of tho Full Honch) that tho suit 
was one fr»r iiioiicy received by the defendant for the plaintiff’s use, and was there- 
f«m5 governe<l by sch. 2, art. 60. Held (by the Division Ihmch) that A was not 
eiititlinl, as Uie first attaching creditor, to the sale- proceeds. — I. L. R., 1 Ail. 3S3 (F.B.). 
Boo also Bhawani Kuar o. Hikhi Uam, I. L. H., 2 All. 354. 

N imoumiTa suit against P for enhancement of rent. Fs defence was./rsf, 
iltat no notice of enhancement had been given ; «scom//y, that tho rent was not on- 
hauceablu, as he and ids predeoi'ssors in title had held it at a fixed rent from the date 
of the Permanent Htittloimmt. Tho suit was dismissed on the ground tliat no notice 
had been given ; but tho Munsif stated in his judgment that b^e considered tim rent 
ouhaiicoaltie, because he did not beiiovo in the genuineness of tlie documentary ovi- 
denoo pnsluced by P. The decree merely ordeitsi that the suit should be dismissed, 
tho portion of the judgment as to tho onhanceahility of the rent not being embodied in 
the doc^ree. P, therefore, had no right of appeal against Uiat {Kirtion of the judgment. 
Ill a sulme«|uentsuit by N aminst P, for oulianooment of rent of the same tenure, it was 
held tliat, on the rule laid down by tlie Privy Council in SoorjeeuiOnee Dayec u. 
Kuddanund Mohapatti^r, and Krishna Ilehari Roy r. Bun van Lall Roy, P was prtK'lud- 
(mI, tiy the decision in tiie former suit, from denying that tlie rent of tlie tenure was 
etihaiiceablc. although the dectsum on that point was not embodied in the decree. Tbe 
material tiiidings in each case shonld be eiiibmlied in the decree, and if they are not, 
it is imnujihent on the parties, to avoid tlieir being bound by decisions against which 
tiioy have no right of appeal, t«i aptily to amend the decree in accordance with the 
judgment. — Nianmt Khan r. rhadu BuUlia, 1. L. R., 6 Cal. 319. 

B, WHO held a decree for money against I, caused certain property to he attached 
in exwiition of such decree as the profnsrty of his judgment-debtor. M, tlie wife of 
1, ob^ted to such attachment, claiming such property as her own* Her objection was 
disalfowi^, aud she conseqiietiUy brought a suit s^nst B to establish her right to 
such property. She died ivbile that mnt was pending, leaving by will such property 
to her sons. Ttiat Huli pniccedod in tlie names of her sons, who clainied such property 
under such will The lower Courts only decided in that suit that such property 
l>«longed to M, and not to 1, and it was therefore not liable to be sold in executwni 
B’s decree hffdatt tbe Utter. They did not consider the question whether M’s sons 
were entillea to such property imder the mother’s wrill. In second appeal in that suit 
B contended Untt I, as an lieir to M. was entitled to a fourth share of such property, 
and such share was liable to lie sold iu execution of such decree. M’s sons did not 
contend before tlie High Court that they were entilled to the whole of such property 
under their mother’s will to the exclusion of I. The High Court aihrwed B’s conten- 
tidll. B brought a foiurtli sbarc of such propeity to sale hi oxecuiioii of his decree, and 
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purchased it himself. Thereupon BTs sons sued him for aiich nhure, olaitniUg it under 
tlieir mother's will. HM tlmt their moth<5r*« will was a matter which ahouM have been 
made a f?rountl of defence by M*« sons in the ciiurwe of the trial of the secomi fipfmal 
in the former Hiiit hetWi*Mm tlieirt and B, and tliat. not lmviu|< been so made, it waarca 
jwiicaUi in the aenae of «. 13, explanation ii.. Act X. of 1H77. — ^Sultan Ahmatl and 
others (PlaintiffH) r. Maula BukliHii (IX^feudunt), I. L. K., 4 Alb 21. 

An ex f>arif decree is not final wnthin the meaning of oxpfuiiation iv,, s. 13 of 
the Civil Procedure Code, Act X. of 1H77. h*^ long uk it i*t open to the C<nirt on tho 
apjiHcation of the mrtioH to modify it. — Xilmoni Singti I)e«i (Plaintiff), Appellant^ 
r, llira Lall Da»s (Defendant), Heapundent, 8 C-al. Law Uep. 2.*>7. 

In oider to conatitiito the Imr of ree jurlicata it is not saniclent merely that an 
Issue <m the same point should have been raised in the former suit, although that 
is.sue may have benm inoidentaUy decided ; but it must apptsir tlmt the matter 
referred to w^as alleged by one party and ritbc'r deni»;tl or admifU'd expressly or 
impliisily by the oilier. — Shamu Cbaran (.3iatmrji and iitlx rs (Appellutils) r. Prosono 
Oooinar ^ntikur and otbem (Ue«pondcuts),^5 Cal. Law Hep. 251. 

A DftcuEK olduined by A in a suit bronglit l»y biin to <‘StabliHh a right to close a 
passage, over which un easement by prescription wuh claitm d by the iltTendaril in 
resp<‘ct of bis <iwii house, im bar, i*n tbe gmund of ren to a suit agiiiuet 

A by a third person claiming an eaHmncnt similar to that eJaimed by the defendant 
in tin* former suit over the same jmssage, and i« re'.p. f t «>f a house similarly situat- 
ed. — Kali Shunkar DasM (Plaintiff), A[»pellant, r. (Jopal Chuiulcr Dutt (Uefciidaul), 
Hcs{K»udcnt. b Cab Law' Ib p. 543. 

In A suit for possession of a plot of land situate in B, the plot was churned by 
th«* plaintiff us upfwrttuning to luauxa M, and by tbe defendant as app(*rtnining to 
inauza S, and eiMui tmrtv set up u pottah from tlie same h's^or, the i»utitudar, in jjroof 
of his title. It was held that wbik* the land kiiowoi as H appertained i<> mauxa M, 
th(‘ poltuh of tho defendant was prh»r in date to that of tin; fdaintiff, and tiiut tho 
defendant therefore Inui the HiijM'rior title. A M.‘Cf>ud suit for unothcr fdol of land 
nittuiie iu B was subsecpicntly institute*! by tie* same plaintiff, and the kuiuo tithi put 
forw'ard. J/rir/ tliat the matter in dispute was re» JutHraia by (be fonnc.T Hiiit.-^ 
Bundhyamuli (Defendant), Appellant, v. Devi Charan Dutt ami otlmrs (Plaiiiliffs), 
ltes|H)ndcutH, y On]. Law Hep. 210. 

In a suit for rent and for ejt>ctment the d<*fendant pleufled that his trinire was 
transferable an<l itftemrarif and conwjqiicntly protected by the Ibmt Law. In n former 
suit for arrears of previous years in which the defcrnlant pleaded that his tenure 
was htemrari, the plaintiff obtain* d u decree for ejeeiment on non-paymert of rent 
wiilun lf> days. In that case the <lefendant wived his tenur<‘ by payim nt within tho 
timo stiited. Ifeid that, inasmuch as the deferulani might, in the former suit iu 
which the nature of tbe leOurt> was put iu issue, have urg***l that bis teniin* was both 
transferable and io^emrari, he cm ki not, hi the present suit, be allowed toalt<*r bis 
defence, and rttly upon the timure being transfenibb'. WotmiaUra IX;hi r. bTnno- 
pooma Doist^e, 2 B. L. R,, P. C,, 15H. cited ami foU»»w'e*l. ((Jfunpare new Act X. of 
1877, a. 13, expb ii.). — IXnomoya Dabia Clmudbroin aud another (Plaintiffs), Apfud- 
lanta, t?. Aiiitngo Moyi and otliere (DefemJaiita), ttespondents, 4 Cal. Law' Rep. 699. 

A, HAVING aue^l B for possession of a piece of lan*L and obtained a de<*ree for 
posaeaaton of a portion onfv, enteretl into an agreement, by the terms of wdiicb bd 
was to take a greater |jart of the land than lu' w'as entitled to under tbe decree, 
upon the condition that be (A1 should not prefer an Br»|K*iil, and that, in the event of 
his doing so, ^le whole land claimed in the »uit Hhoiikl b<'Com<^ tlie property *>f B. 
In contravention of this agreement A ap|>eal**d and ohiaimsi a decree for posnesaion 
of the entire piece of land, whereupon B inatitubjd a suit, c laiming to have posses- 
mon of the aaroe in tenna of the agreement. I/eld that the agreement wra* valid, 
althongh ita effect was practically to render the former suit inoperative ; and, ftirtlier, 
that the previous suit between the parties was no bar to B^s suit, a new cause of 
actioii having artaen upon the breach of tlwi agr<'ement — .lati Ram, Talookdar, 
rplaintiff}, AppoUaiity Daaa Earn Kolita (Defendant), Kespoodent, 3 Cat Law Bep. 
i7i. 
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A AK0 B executed a docnraent |m5vidiojp for the repayment of a loan to C. 0 
aabaaqtiently mied A and B for the amount of the loan, baaing the suit upon an 
alleged oral agreement by A and B to repay their proportionate shares of the debt. 
This suit failed, .'ind C brought a fresh suit to recover the same amount, on the do- 
cument execntetl by A and B. Held (Keman, J., dissenting) that tho matter in issue 
in il)e second suit was substantially different from that in issue in the first, and that 
sections 13 and 43 of the Civil Procedure Code did not apply. Section 13, explana- 
tion il., did not apply, there being a separate cause of action in the second suit, 
which could not have been made a ground of attack in the first. Held that a do- 
cument which provided for the delivery of paddy in addition to a specific sum of 
money was not a “ promissory note.” To ensure as a promissory note an instru- 
ment must contain a ])romis6 to pay money only. Referred case 6 of 1878. — ^Muthu 
Chetti c. Mutban Chetti and others, 4 Ind. Jur. 567. 

A OBTAIN KD a decree against B, the widow of C, for possession of property 
mortgaged by her to A’s father E, and D, the reversionary heirs of C, intervened in 
the suit, and the decree was made as against them. In the schedule to the plaint, 
the mortgaged property was described as including mauza A and 8 annas of mauza 
B, and mauza B was described as usli with dakhili,” that is, mauza 0 and mauza D, 
but in the body of the plaint it was described simply as mauza B. After A’s death 
I) and E commenced an action against his son F for an adjudication of their right to 
16 annas of mauza D, and it was found that mauzas C and D were not ** usli with da- 
khili,” but two distinct mauzas, and that the former mortgage-deed had not included 
mauza D. Held (affinning the judgment of the High Court at Calcutta) that in the 
first suit the Court was called upon the adjudicate upon the property as described 
in the body of tlio plaint and not us described in the Hchedule, and that the decree 
ki that suit was no bitf to the second suit. — Dabu Het Karain Singh v. Babu Ram 
Prasad Singh and others, 4 Ind. Jur. 471. 

In 1852 A acquired a plot of land (I) by Government grant. The adjoining 
plot (II) had in 1^1 been granted by gautidari lease to D ; but in 1853 another 
lease of it was granted, by a person who claimed to be the agent of tlie owner, to 
K* In 1859, £ sued A for trespass on a piece of land, which he alleged to be part 
of II, but which A had cultivated as being part of I, and obtained judgment, 
against which A appealed to the Privy Council. Pending the appeal D sued for 
p^session of II, and obtained judgment against E. I) failed to pay his rent, and 
ll was up for sale, and sold to B, who thereupon obtained leave to be made a 
party to the appeal to^ the Privy Council, and filed a case in which he alleged that 
the interost of the oHgmal respondent had ceased, and that he himself was preclud- 
ed from enforcing his rights ponding the appeal. The Judicial Committee allow'ed 
the Appeal on the ground tliat the disputed land belonged to F, but they stated 
that utey did not adjudicate upon any question of title as between the persons inter- 
ested in U, and they made no order for payment of costs by B. Bafterwanis 
sued A’s executor for possession of the disputed land. Held (reversing the judg- 
ment of tlie High Court at Calcutta^ tliat B s claim w as res judicata by the previ- 
ous judgment of the Privy Couucil. A direction as to costs cannot alter the effect 
of juagtnetit as lietween the parties to Uie action. — Belchambers, executor of Tieiy, 
V, Ashootosh Dhur, 4 Ind. Jur. 527. 

The plaintiff sued to recover possession of oertain houses and grounds as belong- 
ing to his minindAri, setting forth tliat the ureiuises in question had been occupied by 
his paternal grandmother, on wliose death the defendants hi^ taken wrongful pos- 
session. Tlio defendants claimed to be legally entitled to the premises in question, 
End contended that the plaintiff’s suit wras barred under this section by reason that 
the plaintiff had already, during his grandmother’s lifetime, brought a suit against her 
and the defendant’s fattier, as a eo aefemiant, to estahlisli his right to the same pre- 
mises, which suit has been disniissed. The defendants also pleaded limitation. It 
appeared that in the former suit Uie relief sought by the plaintiff was substantially to 
festrain bis grandmother from acts of unuiUi in alienating property which had be- 
longed to her deceased husband by assigning it to her co-defendant ; but that, as 
regutils the property now claimed, ahhoogh it was mentioned in the plaint, no chaigo 
had been made that she bad assigned it, or intended to assign it, to her co-defendEvt, 
nor sny alle^tion to show that the co-defendant had any interest in it. ro- 

▼enmg the deciaioxis of the lower Courts, that, under the circumstances, the deaskm 
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in tiie former suit was not a dedaion in a anit between the aame partiea or portba 
under whom they claimed, and that the catiae of action in the preaont suit was not 
determined in the former suit. MM also that the defendant's }dea of Umitation 
could not he determined without a hndiiijif as to whether the plaintiffs grandmother, 
who died within the period of limiUti<in, had held the premises witli uie plaintif^% 
leave, or as a trcepamr. — ^2ainind4r of Pittapuram p. Proprietors of Kolanka, I. L. 
B.,2*fad.23. r r 

H, THE proprietor of a ono^third share of a certain undivided estate, made a gift 
of such share to P. He eub84‘qucntly, in February 1875, gave a mort|^ge of such 
sliare, in his capacity as P's guardian, to N and S, the two other oo-sharers of such 
eatat^ In March 1878, P, having atuined his age of majority, brought a suit, as a 
co-sharer of such estate, under such gift, against N and 8 for possession of certain land 
appertaining to such estate, on the groiina that they were using such land as if they 
were the sole pr<iprietor« thereof. The lower Appellate Court, observing that such 
land was tlie property of the three co-sharers, tliat the mortgage of P*8 rights to N 
and S did not affect those rights as such, and tiiat N and 8 were not justified in using 
such land, nstliey were the exclusive proprietors tliereof, gave P a decree for possessiou 
of one-third share of such land. N and S appealed to the High Court on tnc ground 
that P sliould not huv<* been awanied possession, ns they were in possession of such 
land as mortgagees. The High Court remandtsd the case for the determination of the 
issue thus misod by N and 8 ; and Uie lower Appcdlate Omrt found that N and 8 
were in possession of P’s sliare of such estate as mortgagees under the mortgage made 
by H above referr.*<l to, and of such land as such. P did not take any objection to 
this finding ; and it was adopfAid by the High Court, and emhoduHl in its final decree. 
In October 1879, P sued N for possession of his share in such estate, claiming under 
the gift from II, and allc^ging that tlie mortgage of kucIi share by II to N was invalid. 
Meld that, inaHimicli as such mortgage was matter substantially in issue iu tlie former 
suit, the matter in issue in the second suit was ree judicata under explanations i. and 
ii., 8. 15 of Act X. of 1877. — Xirman Biogh (Defendant) v. Phulman Singh (Plain- 
tiff), I. L. R., 4 All. 65. 

In 1864 the obligee of an instalment -bond, in which certain immoveahlo property 
was hypothecated as collateral security for the paymeut of the instalments, brought 
a suit upon such bond “ against Z and A (the obligors) and the property hypothe- 
cated in the bond, defendants,” claiming to recover instalments which were nno and 
unpaid, and a deelarulion of his right !<» recover iriHlalnnuits which were not duo os 
they fell due. He obUiiruMl a decree in such suit for “ the amount claimed” against 
the “two defendants.” It was also provideil in such dccrcHi that, “until the satis- 
faction of the entire amount of the bond, the plaintiff can reiilixc the amount of 
each instalment by executing this decree.” The obligee applic*d in execution of such 
decree to recover, by the sale of such pro|ierty, which had pasm^d into the hands of 
thin! partitas after tlut passing of sueli dciTce, insUlmeiitH which had become du6 
after }>aasing of such decree and had not l>ecn paid. Such execution having been 
refused on the ground that such decree was a money-decree, the obligee brought a 
second suit upon such Iwmd to r('cuv«‘r such insbtlments by the enforcement of the lien 
tlierein crealttd on such property. Meld Ihat^ although the enforcement of such lion 
was claimed in the former suit, yet, inasmuch as it was very questionable whether 
the Court was C()mf>etent to grant the second relief claimrsd in that suit, eix., a de- 
claration of rlgiit to K'cover instalments which W’cnj not due in ex»*ciition of a decree 
for instalments which were due, and the claim in the secfuid suit ■was not the samo 
as that in the former suit, the plaintiff asking for instalments sfti<l to he actually due, 
and not for a declanit/»ry decree for instalments not due, the second suit was not 
barred by s. 13 of Act X. of 1877. — Uinrao Lai and another (Defendants) v. Bebari 
Kng and another (Plaintiffs), I. L. K., 3 All. 297. 

M SUED B in the Court of the Munsif for a bond, alleging that he ha/1 satisded 
the bond debt, and for a certain sum which he alleged hod been paid by him to II in 
nxceas of the bond debt. Dn tlie 24th November, 1875, the Munsif, having taken 
an account and found that R«. 188-7-4 of the bond debt were still due, mafic, a decree 
dismissing the suit, li appealed to the Subordinate Judge, who, on tlic 16th Sep- 
tember, 1876, finding tliat Rs. 520-2-2 of tlie liond debt were still due, aflirmed the 
Muasif 's decree. M apfiealod to the* High Omrt on Uie ground that an appeal by 
M did not lie to the Bubordinate Judge, as U was not aggrieved by the MunaifV 
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decree. Tlie diVfeion bench before which the appeal came, on the 10th Angnat, 
1877, holding that H wae not competent to appeal to the Subordinate Jnd^, eet aaide 
the proceeding* of the Subordinate Judge. In deciding the case the division bench 
made certain observations to the effect that the account between the parties was not 
Enally settled, but might be taken again in a fresh suit. In November, 1877, M 
instituted a fresh suit against H to recover the bond on payment of Rs. 188-7-4, Uie 
sum found by the Munsif in the former suit to be due by him to R. Held, an the 
question whether the finding of the Munsif in the former suit was final and conclu- 
sive between the parlies, or the account might be again taken, tliat that finding 
being a finding on a matter directly and sulmtantially in issue in the former suit, 
whicJi was heard and finally decided by the Munsif, was final and conclusive between 
the parties, and th<5 account could not be again taken. Held also tliat the observa- 
tions of l!io division bencli in the former suit were mere ** ohiter dicta'' which did 
not bind tlic courts disposing of the fresh suit. — Mohan Lall (Plaintiff) v. Ram 
Dayal and another (Defendants), I. L. 11., 2 All. 843. . 

The jurisdiction a Sinull Cause Court is not ousted in a suit for damages for 
carrjdng away the produce of c<*rtuin land when the defendant sets up title to (lie land 
in answer to the claim, S. 6H(i of the Code of Civil Procedure precludes n second 
aiipeal in a suit for dumuges iimlcr Us. 50(1. although the suit has been instituted in 
ine District Munsif ’s Court and not in n (^oiirt of Small Causes, and although a ques- 
ti»)u of title has been raised hy the dc'fendant and decided. Per Turner, C.J. — When 
a suit is brought in u fonii in wliicdi it is cognizable by a Small Cause Court under Act 
XI. <»f iHOb, the Court cannot dcfdine jurisdiction if it appears that incidentally a 
question of title is raiHe<l which it has not jurisdiction to determine for any other 
purpose than the <lecisi<m of the suit befort* it. Under such cnrciimstances the Court 
may, Imwever, properly grant a rtiasonable adjournment that the question may be liti- 
gttt(5d and dtdermined riy the proper tribunal. Per Mutbisaini Ayyilr, J. — ^Tho (pies- 
liftn, what is n suit of tlui imlure ctJgnizable in Courts of Small Causes within the 
meaning of h. 580 of the CHvil PnuH'dure (^>de, has reference to the mode of adjudi- 
cation and not to the/onuw, ami the. faet that tlio suit is instituted in the District 
Munsif ’s Court and not in a Court of suiniimry jurisdiction makes no difference for 
the purjJOHCs of that section. If the matter udjudieattMl on in a suit is only incident- 
ally in issue or cognizable, the udjudicuti«»n is final, whether by a Court of concurrent 
or limitiHl jurisdietion, only for the purpose and oi>ject of that suit. Per Innes, J. — 
The decree of a Hmall Cause (Nmrt in a ca^^e where a question of title is raised inci- 
dentally is no bar to a suit upon the title umler s. 13, expl. 2, of the Civil Procedure 
Code, bt*causu the Small (’uuse Court is in>t competent t<» pass a dt^cn‘e upon tlio 
title,— Muuappa Muduli (IMaiutiff), AptR'lIunt, o. 8. T. McCartliy (First Defendant), 
Respoudent, 1. L. U., 3 Mad. 192. 

R, ON THK 30th December, 1870, obbtined an ex parte decree against D, in execu- 
tion of which lie attached pn)perti(‘H X and Y on the 4th January, 1871. D applied 
fora re-hoaring, which was gruiitiMl ; and on the 30th of Deccniber, 1871, a clecreo 
w’«« again pasHcd against D, in execution of which the same properties were attached 
on the 9th of August, 1872, and purchased at the execution -sale on the let August, 
1874, by U, On the i4th Fel>ruary, 1871, I) had executed a solchnama and morl- 
gago in favour of 0, nle«lging anntng i»ther projwrties X and Y as security for a loan 
made to him by Cl. 1) luiviug made default in payment, G obtained a decree against 
him in terms of the sidehuamn on tlie 28th iVbruarj', 1871. 8ubsecpiently, D 
granted another mortgap* of the same proj^rties in favour of G. G sold his decree 
and tnorigage to the plaintiff, who in execution of the decree attached prc>|)erties X 
and Y. In tliese execution-proceedings R brought forward Uie fact of nis purchase 
of the same proptTties in August, 1874, and his claim was uUowed, and the properties 
X and Y released from attachment on the 4th March, 1878. The plaintiffs Im, on 
the 8th March, 1872, obtained a mortgage from D, on which they had obtain^ a 
decree on the 28^ ^qdember, 1874, in execution of which they haa attached X and 
Y ; but on R claiming them under his purchase in Augiist, 1874, an order was made 
on the 10th April, 1875, releasing X and Y from attachment ; and in a suit by the 
plaintiff to sot aside tliat onler, they failed as to properties X Y, on the ground 
that those piopeittes were not Inciuded in Uie mortgiwe of March. 1872. In a sub- 
aequent suit brought by the plaintiffs against R and D, to set asiae the order of the 
4th March, 1876, and to Imve X and Y dcn-lared liable to be soM under the deerpe of 
the 28th Februaiy, 1871— Meld that the suit was not baned imder aectaon 2 of Act 
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Vin. of 1859 by the decree in the previooe unit, nor wee it barred by «!Ction 7 of 
the eame Act Held also that the purchase hy R in Au^ustf 1874, M’lia subject to 
the mortgage to G of the 14th Febroary, 1871. — Ratllm Nath Kundu (Defendant) e. 
Land Mortgage Bank of India, LimiUnl, and others (Plaintiffs), 1. L R., 6 Cal. 561). 

The decision by a competent Court, that an application for the execution of a 
decide is barred by limitation, lias the effect of rrs Jitdicata ; and although such 
decision may be erroneous, yet so long as it remains unreversed in appeal it is valid 
and binding, and the question cannot be re-ojK>ned. A decision, that an application 
for execution is not time-barred, lias a similar effc^ot. On tlie 15th April 1888, tho 
plaintiff apnlied for the execution of a decree held hy him against tho defendant, 
and certain houses wero thereufwn attached. In April 1889. tlie attaehnient was 
raised on tho intervention of a third person. The phiintiff then brought n suit to 
establish his right to attach the houses, and obtaine<i a decree on the. 28th February 
1871. An appeal was made, and the suit was iinally decuh‘d in (he phiinliff’s favour 
in April 1873. After the plaintiff had obtained his original decree, and while tho 
app<*fil was pending, he applied fr>r tho sale of the houses in <‘xecntion on (he 3()th 
November 1871, and subsequently made tbre«* other applieations within thref* years 
of each other, the last of which was dated the 30th October 187tl. The Cotirt 
rejected this application on the 2Hth November 1878, on the grouinl that the exeeu- 
tion of th(^ decree w'as barred, as more than throe yf'urs had elapsed between the first 
and second applications (i.r., tlie applications of tlie 15th April 1808 and 30tli 
Noveniher 1871). The plaintiff ap)>ealed against the onler ; hut his uppi'id was 
rejected, hecaust* he had failed to produce with it a copy the onjer appealetl 
against. The plaintiff took no further steps in that pnxreedlng. hut mad(t a fresh 
application for execution on the 10th August 1878. The Suhordinate Jisigi* n*jected 
it, on tlie ground that Uie execution w'as barred, the matter being rr« Judicata, In 
apfHjal, the District Judge reversed that onler, and allow'ed execution. On appeal 
to the High Court, Held, on the authority of Mungul PersUad Diehit r. Grija Kant 
Lahiri Chowdry (L. R, 8 Ind. Ap. 1231, that the rule of judicata applied, and 
that the application of the HlHli Koveiidwr 1871 was tinie !>arred, and, a fortiori^ 
every subsequent application was barred. Se.mhh . — A pnxjeeding in execution is a 
proceeding wldch terminates in a decree as detined hy s. 244 of th<‘ Civil Pro- 
cedure Cotle (Act X. of 1877), and is, tlieref ire, a suit within the meaning of the 
(/c»de. — Munjunith Bndrfihhut (Original Defimdani), Appellant, v. Venkatesh Goviiid 
Shciiibhug (Original Pluintiff), Kespomleiit, I. L. It., 0 horn. 54. 

A HiNim of tho Southern Maratha country, having twri sons undivided from 
him, died in 1871, leaving a will diaposing (»f ancestral estate suhslantially in favour 
<if his second si»n, excluding the elder, who claiim d his share in this suit. In 1881, 
a suit brought hy this elder son against his father and brother to obtain a declaration 
of his right to a partition of the ancestral estate was disminsed, on the gnuind that 
he had no right in Ids fatlier’s lifetime to compel a partition of moveables ; and that 
a» to Uio iniinoveahleB the claim failed, hecimsc they wen* situate* beyond the juris- 
diction of the Court. Held, first, that this suit was not barred under Act V 111, of 
1859, aection 2 ; the proccedingH of 1881 nt»t having amounted U» an fidjiidieatiou 
betw^een the brothers m to their rights in tlie esUite arising c>n their father’s death. 
Secondly; that tiie suit w'as not barred tinder the Limitation Act, XIV. of JH59, 
Kection 1, clause 13. As to tlie imuioveahics, setting aside the fact that the plaintiff 
had remained in posHcssion of one of the houses of the faintly whieh had been 
treateil by tho father as continuing to he i»art of tho joint firopi rtv, the decision <>f 
1881, based as to the iixunovcahlcs on the ahs^mcc of jurisdiction to declare jwirtition 
of them, caused this part of tho claim to fall under the provisions of Act XIV. iif 
1B59, section 14. As to the imnioveahles ; ussuming that they could, on llie ques- 
tion of limitation, be treated us distinct from the moveables, and that no payment 
Imd been made within twelve years before this suit hy the ancestral hanking firm to 
the plaintiff, the adjudication of 1861, whether in law' correct or inc/irrect, hail tw;en 
that the elder son could not assert his rights in the moveables until bis father’s 
death. 1^6 defendant in this suit, who had taken the lofnefit of tlmt judgment. 
could not now insist tlmt it did not suspend the running of limitation on tlie ground 
that bis brothers xn^ht liave appealed from it if erroneouH. 8o far, ala<h the 
father’s interest was concerned, the succession only opened on his death. Thirdly ; 
it having been contended that as a father and his sons wx^re during his life eo- 
parceaeis in the fasuly estate, one of such co-parceners being able, according to the 
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d«cii)ioa of the Courte, by net itUer vivon, to make an alknation of hie undivided 
aharett binding on the others, it followed the father might dispose 1^ will of hia 
one-third share. Ifeid that under the Mitakshara Law, as received in J&mbay, the 
father could not dispose of his one-tliird share by will. The doctrine of the aliena* 
bility by a co-parcener of his undivided share, without the consent of his co-sharers, 
should not bo extended, in the above manuer. beyond the decided cases. The Bom- 
tmy Court had ruled that a co-parcener coula not, without his co-sharers* consent, 
either give or devise his sliare, and that the alienation must be for value. The 
Madras (Jourt hatl ruled that although a co-parcener could alienate his share by gift, 
that right was itself founded on the right to partition, and died with the oo-parceuer, 
the title of the other co-sharers vesting in tlicm by survivorship at tlie moment or 
his death. Without a decision as to which of these conflicting views, in regard to 
alienation by gift, was correct* the principles upon which the Madras Court had 
decided against the power of ulienution bv will, were held to be sound and suffleient 
to support that decision. — Lasliirian Dada Naik (Original Defendant), Appellant, v, 
liamchunder Dadu Kaik (Original Plaintiff), Respondent, 1. L. R., 5 Bom. 4o. 


When foreign jngdment 
no bar to suit in British 
India. 


14. No (foreign judgment shall operate as 
a bar to a suit in British India — 


(a) if it has not been given on the merits of the case : 

(b) if it appears on the face of the proceedings to be founded on an 
incorrect view of international law or of any law in force in British 
India : 

(c) if it is, in the opinion of the Court before which it is produced, 
contrary to natural justice : 

(d) if it has been obtained by fraud : 

(e) if it sustains a claim founded on a breach of any law in force 
in^British India. 

Tiik above sectiou applies to M, 8. C. C. and P, S. C. C. 

Thk judgment of a foreign Court, obtained on a decree of a Court in British 
India* in no bar to the execution of the original dt'Cree. — ^Fakurudeen Mahomed 
Assail V, The Ollicial Trustee of Bengal, 1. L. It., 7 Cul. 82. 


CHAPTER II* 

Of the Place of Suing. 

Court iu which suit to be 15. Every suit shall be instituted in the 

Instituted. Court of the lowest grade competent to try it. 

Thk above section applies to M. S. C. C. 

Foti the piiii>o«e of dotennining the question of jurisdiction th© valuatioii of 
a suit tdiouhl w computcHi aeconiiug the market-value of the subject-matter oi 
the suit, and not according to the special ruicH applicable to valuation fixed in Act 
VIL of 1870. — K^iubtn Bhtwiji e. Vishrdm Mawaji* L L, U., 1 Bom. 543. 

Thk valuation of suits, for the purpose of jurisdiction* is perfectly distinct 
from their valuation for the fiscal puiqtose of court-fei's. Therefore Court-feen 
Acts, which are fiscal enactments, are not bi be rt*«orted to for construing enactments 
which fix the valuation of suits for the pur|K>so of determining jurisdiction. — ^Daya^ 
cdiatid Keincliand v. Hemdiand DharAinciumd, I. L. R.* 4 Bom. 615 (F. B.). 

WitKiiR a person has preferred a claim to projH^rty attached in execution of a 

le, on the gn^und that such property is not liable to such attachment, and an 
order is passed against him* and he sties to establish his right to such property : 
ifriW that the valae of the sub jt'Ct- matter in dispute in such suit, for the purpotten 
of jurisdiction, will be the amount of such decree. — GubEaree Lai p, Jadaun BaL X. 
L. fe., ^ All. m 
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68(?nOH 6 of Act VIII. of 1859 (correspond infiT with », 15 of Act X. of 1877), 
which provides that ** every suit shall be instituted iu th*^ Ctjurt of the lowest (^rado 
competent to try it/* dtKJS not affcet the jurisdiction of a mitit>nlinute Judge to try 
E suit wherein several caust^K of action are joineii, the eiitnuhitive value of which is 
over Rs. 1,000 ; notwithstanding that, if aepumte Haita liud htH»n lu’ought on tliese 
aevcral cauaes, auch suita must have lH*en instituted in the Court of the Munsif. — 
Mashoolluh Khan u. Ram Lail Agurwaliah, I. L. Ih, 6 CM. C. 

Tub suit was brought for a dissolution of partnership between plainlifF and 1st 
defendant and for an account as between them. It was alleged in the plaint that 
plaintiR and Ist defendant entered into jmrtnershin in I8(U to work a jungle in the 
North Arcot district which had been IcuHcd to ptainiiif for three years. Tlmt 4th 
defendant was subsequently admitted a partner, and that tlie contract was carried 
i>n under the style of R. T. and Co. That in Marcli, 18tJ7, 4th defendant toctk up a 
contract in Madras, and nnotlu»r gimeral partnership was esbihlished, of which 
plaintiff and Ist defendant were members ; that tlie f anils of the Ist linn beeamo 
mcorporaUMl in the 2nd firm, which was stylwl K. T. and K., and that tliis firm 
undertook several contmets in Madnis and Chingleput. Finally, that the cause of 
action was the refusal of 1st defemlant ti» account, and marrued in North Arcot 
district, where all the defendants resided pt*rniaFiently. The District Judge dis- 
missed the suit on the ground that, under section 205 <#£ the Indian Contract Act, he 
had no jurisdiction, Ifeid, on apjnM, tliat the District Court of North Arcot had 
jurisdiction, as the defendants were r(‘sident within the district. Thai the provision 
in the Contract Act is permissive, and does not prohibit a suit elsewhere than at the 
place where the partnership was earned on if a suftirnent ground of juriHdietir>ii 
exists. — «lavali Ramasiuni (Plaintiff), Appellant v. Satlwimbakuin Themvengadasmi 
and three others (Defendants), Hespomlenls, I. L. R., 1 Mad. 340. 

A TESTATOR bequeathed the income of his “ altfimgha” “ Kamindltri** and 
** thikadari** lands sitiiato in the districts of l>elhi, Ilissani, and BtilureiKhahr, to his 
five sons in equal shares, and to their issue ; directing that one of the. sharerH 
should manage the estate, accounting yearly to the others, and rtujeiving ten per 
cent, per annum. The lands described as^altamgha” won^ in the Hulundshahr 
district, witliin the local limits of the jurisdiction of the Civil (’t>urt of Meerut ; and 
on them an establishment was maintained at the ex{K;nKo of the (^stute. At Ilansi, 
in Hissar, there was also a resi<lcnc« belonging to the estate, and atu>ther at Delhi. 
Tho will dir<icted that tho brotliers might, if they Iikt‘d, live together at Biluspur, 
and build Hoikm^s with mutual consent in the altamglia and »imiiidari,*' also that 
certain memorials of the tesutor w<*re to He reUiined t»y the manager at tlilaspur. 
At this place the manager use<i to stay occasiomilly, though travelling, for the most 
port, about the estate during the cold weather. No parti<ailar place for rciaieriug tho 
yearly acet^unts was fixed, either by eoniract or in practice;, hut they were rendered 
by tlie manager to the sharers at difiereni times and in <litf<Tent phu^^es, incimling 
Dtdhi, Bilaspur, and llausi ; at which lu'^t ])lacc, it being the siubir statiofi of Hiswir, 
the order records of tho estate were kept. When this suit w'as brought, the manager 
was actually residing at the hill station of Mussoorie, in tlui Saliarahpur district, firr 
the hot weather ; and in his answer he stab^d that the unsettled accounts wert^ opfm 
to inspection by the aharem at Bilaspur. Jfeid that a perwin might ** dwell” witliin 
the meaning of Act VIll. of 1859, a. 5, at more places than one ; and that, on tho 
evidence, this manager so dwelt at Bilasimr as to moke him subject to the jurisdio 
tion of the Meerut Court in this suit. It w'as, accordingly, not necessary to considt^r 
whether ho w’as or was not also subject to that C/Ourt’s jurisdirttion by reason of tho 
cause of action having arisen within its local limits ; nor was it m*cessaiy to con- 
aider wbeUier he had or had not such a dwelling place at llausi as would have ren- 
dered him subject to ihti jurisdictloo of the liissar (Pan jab) Giurts. Other ques- 
tions disposed of in the Court of first instance having remained undecided by the 
High Court, nvhich dealt with tlie question of jurisdic4.ion alone, wer(} considered 
with reference to whether there had or had not been showm any good reason for 
revereing or varying the order of the original Court. Among these, tho ouestion 
whether the tnana^er*s commission was to bo calculated on tne gross rental of Uio 
eetate, or cm the Income divistble among the sharers, w^^os he/d to be settled by the 
indication of the hitter mode of calculation in the will.— Sophia Orde (Flaintm) p. 
Alexander Skinner (Defendant), 1. L. E., 3 All. 91. 
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Soite to bo iMttwtad 16- Subject to the pecttoiary or otber limit- 
where euhjrct- matter aita- aiiotis prescribed by any law, suite 

iite* 

(а) for the recovery of immoveable property, 

(б) for the f>artitioii of irauioveable property, 

(c) fur the foreclosure or redemption of a mortgage of immoveable 
property, 

(d) for the dctertniriatiou of any other right to, or interest in, 
immoveable property, 

(c) for cornj>enaution for wrong to immoveable property, 

(/) for the recovery of moveable property actually under distraint 
or attachment, 

shall be instituted in the Court within the local limits of whose 
jurisdiction the property is situate: 

Provided that suits to obtain relief respecting, or compensation for 
wrong to, immoveable property, held by or on behalf of the defendant, 
may, when the relief sought can be entirely obtained through his personal 
obedience, be instituted either in the Court within the local limits of 
whoso jurisdiction the property is situate, or in the Court within the 
local limits of whose juris<iictiou he actually and voluntarily resides, or 
carries on business, or personally works for gain. 

Explanation, — In this section ‘ property' means property situate 
in British India, 

Tuk who VC »t‘cti(m applies to M. S. C. C. 

Suits to bo infltitntoa 17. Subject to the limitations aforesaid, all 
whoro romdo or other suits shall he instituted in a Court within 

ci»a»o of action aroitc. j^cnl limits of whose jurisdiction — 

(a) the cause of action arises, or 

(b) all the defendants, at the time of the commencement of the 
suit, actually and voluntarily reside, or carry on business, or personally 
work for gain ; or 

(c) any of the defendants, at the time of the commencement of 
the suit, actually and voluntarily resides, or carries on business, or per« 
soiially works for gain : provided that either the leave of the Court is 
given, or the defendants who do not reside, or carry on business, or 
personally work for jpiin, as aforesaid, acquiesce in such institution. 

Explanation /—Where a person has a permanent dwelling at one 
place, and also a lodging at another place for a temporary purpose only, 
he shall be deemed to reside at both places in respect of any cause of 
action arising at the place where he has such temporary lodging. 

ExplamUhn IL — A Corporation or Companv shall be deemed to 
carry on business at its i^le or principal office in ^British India or, in 
respect of any cause of action arising at any place where it has also a 
aulxirdiaate office, at such place. 


(<t.) A m a in Calciitta. B carries on buslnesH in Dcbli. B. by his 

in Cakutta, bwya of A, and roqut<>sta A to deliver them to the East Indian 
Itaitway Omnany. A delivem the gooda accordingly in Calcutta. A nay sue B for 
the of the gex^ either in CalcuUa, where the cause of act on has snaen, or in 
Dehib where B caitks on busuieas. 
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^ at Simla, B at Caloatta, and C at Dehli. A, B, and C beinff to^rether 

at Benares, B and C make a joint promissory note payable on demand, and deliver it 
to A. A mf^ sue B and 0 at Benares, where tlie cause of action an>He. Ho may also 
sue them at Calcutta, w'here B resides, or at Dehli, where C resides \ hut in eacli of 
those cases, if the non-resident defendant objects, the suit cannot be maintained with- 
out tlie leave of tlie Court. 

The above section applies to M. 8. C. 0. 

Whkrr the cause of action occurs in the jurisdiction of a Court other than that 
in which the suit is brought, the plaintiff must, under the provision of s. 17, Act X. 
of 1877, show that the defendant at the time of th<* oommeneement of the suit 
actually and voluntarily resided or carried on business or personally worked for gain 
within tlii* jurisdiction of the Court in wdiieh the suit was hrfmght. — Mtidho Soo»lua 
Chowdhry (Defendant), Appellant, v, S. Cochrane (Plaintiff), Ilespondent, I, L. IL, 
b Cal. 417. 

18. lo suite for compensation for wrong done to person or movo- 
Suitii for oorapenaation able property, if tbo wrong was done within the 

for wrongs to porsou or local limits of the jurisdiction of one Court, and 
moveables. defendant resides, or carries on btisiness, or 

personally works for gain, within the local limits of tlie jtiriMlictiou of 
another Court, the plaiutitf may, at his option, sue in either of the said 
Courts. 

A, residing in Dehli, boats B in Calcutta. B may sue A either in CaltMJtte 
or in Dehli. 

(h.) A, residing in Dehli, publishes in Calcutta statements defaniutory of B. B 
may sue A eitle-r in Calcutta »)r in Dibli. 

(c.) A, travelling on the line of a Railway Company whose printM[ml office is nt 
Howrah, is upset and injured at AlIalmhiMi by negligence imputable to the Comjmny. 
Ho may sue tlui Company eitJier at Howrah or at Allahabad. 

The above section applies to M. 8. C. C. 

19. If the suit be to obtain relief respecting, or compensation for 
Sait, for immovo.bie pro. wrong to, immoveable profwrty situate within 

party siiaate in single dts- the limite of a Single distnct, but within the 
trict, but within jarisdio- jurisdiction of different Courts, the suit may 
tion of dilTorout Couru. instituted in the Court within whose juris- 

diction any portion of the property is situate ; provided that, in respect 
of the value of the subject-matter of the suit, the entire claim be cog- 
nizable by such Court. 

If the immoveable property be situate within the limits of different 
Suits for immoTcabic pro. districts, the suit may be instituted in any 
perty situate iu differout Court. Otherwise competent to try it, within 
whose jurisdiction any portion of the property 
is situate. 

The above section applies to M. 8. C. C. 

UsDEE Act X of 1877, a. 19, it is not m^cesiiary to obtain the leave of the Court 
under cl. l*i of the Clmrter to sne in respect of immoveable property siUiaW jMirtly 
wtilun and partly without the ordinary original civil jurisflietjon of the High Conrl.**»- 
Naram Singh r. ltam Lali Mookerjee, 1. L. R., 3 Cal. 370. 

A. THE mortgagi^, under a bond, of properties situaUid in diMricts B and CL 
sued in the B Court on his bond, and obtained a dforee for il^ mortgage money and 
interest, with a declaiatioo that the decree should be satisfied by sale of ail the 

O.P. 4 
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morigofi^eij property. A had not obtained the penniaafon of the High Cotirt under 
a. 12, Act of 1869, which was necessary to enable him to proceed a^inst the 
pro{)erty in the 0 district. Having attached and sold all propcities compiiaed in hie 
acoree situate within the jurimliction of the B Court, A, under a certificate iasned 
by such Court, obtained an order from the C Court attiiching lands incinded in hia 
decree situate in that district. D intervened, on the ground that he had purchused 
the same prowrty in execution of another decree of the C Court against the same 
judgment-debtor, and the proprty was released from attachment. A then sued D 
and the mortgagor to enforce bis mortgage lien agiiiiiMt the property in the C dis- 
trict. //eld that the B Court had junsdiction to give A a deciee for the amount of 
the iiKM'tffage money and inhirest, tlKHigli it had not power to enforce the decree 
against the property in the C diiitrict ; that the only effect of the decree was to 
change the nature of tlie original debt, which was a bond debt, into a judgment debt 
for the mortgage money and interest ; and that though A could not enforce bis lien 
against the property in the C district under the decree of tlie B Court, yet as that 
property had been sold to a third person, I), he was at liberty to sue D to establish 
his lien for the mortgage debt and intenst. — Bolakee Lai (Pluintiif) v. Thuktir 
Pertam Singh and others (Defendants), 1. L, ii., 6 Cal. 928. 

20. If a suit which iimy be instituted in more than one Court is 
Power to stay prf>eeeding« instituted in a Court within the local limits of 
whero all defendantB do not whose jurisdiction the defendant or all the 
iwaidu within jurirtiction, defendants due.s not or do not actually and 
voluirtatily reside, or carry on business, or personully wiuk for gain, the 
defendant or any defendant may, after giving notieo ii» writing to tlie 
other parties of h.8 intention to apply to the Court to stay proceedings, 
apply to the Court accortlingly ; 

and if the Court, after hearing such of the parties as desire to be 
hoorti, is satisfied that jiistico is more likely to be done by the suit being 
imritured iu some other Court, it may stay proceed i. gs either finally or 
till furtlier onler, and make such onler as it thinks fit as to liie costs 
aln udy incurred hy the fWittles or any of them. 

In such case, if the plain titf so requires, the Court shall return the 
plaint witli an endorsemeiii thereon of the order stjudng firoceodings. 

Every such application shitll be made at the earliest possible oppor- 
Applloatiun wh©ii to bo tunity, and in all coses before the issues are 
*T *0 j j settled; and any defendant not so applying 

snaii be deemed to have acquiesced in tlie institution of the suit. 

Tns above soctiem (except para. 4) applies to M. 8. C. C. and P. S. C. C. 


As ACKKOWLKOGMEMT in writing of a debt by a judgment-debtor is not such an 
•oknowlcdgmenl as IS contemplated hy 8. 20, nml will vot, therefore, upeiute to 
extend jw^riod of liimtalion in favour of the jiulgment-orcditor. Tlie debt referred 
toinUmt wtionisnotajiulpienldebLlMitalHibilitvlopav mom v for which a 

^^*^*»* ^ Kttito Ltthiry Chuwdhry, 

1. 1.. H., 4 Cal 708. See also I. L. R., 6 C^. 894. 


♦i. . i^i ts'mployed by B and Co. as Uieir agent at Calicut, instituted a suit for 

#1 V 1 1 . lus principals in the Court of tlie Subordinate Judge 

in uuJy, 1H78. In December of thestinu* year H and Co. instituted the present 
account ami for diimoges caused by his alleged negligence. 
Mtiji tliat as in boUi suits practically the same isftues were triable, A was ontiued as 
luiving first to inatituUs his wiit to pn>oi^Hi in tht Court in wbicb he l»ad 
omufHm b> Ijnng his stiiL and to have the other suit stayed, but without prejudice to 
tW nght of the pUuitiffs in ^e latter suit to in8titttte a cross claim in Uie C^ilicut 
t^> ACW (I^atiflts) r. Ksowjee Devachand (Defend- 
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21. Where the Court, under eeciion 20, etaye proceedinjra^ and the 
EdmiMioii of coart-foA plaintiff re-inetitutes bis suit in anotner Court, 

whm suit inatuuted in the plaint shall not be chargeable with any 
nnotiw Oottri. cx>urt-fee ; provided that the proper hae 

boon levied on the institution of the stiit in the former Court, and that 
the plaint has been returned by such Court. 

Th* above sectioo applies to M. S. C. C. and P. S. C. C. 

22. Where a suit may be irHtttute<l in more Courts than one, and 

Prooednre where Goar ta Cotirts are subordinate to the same Ap- 

in which anit may be in- pdlate Court, any defendant, after giving notice 
stituuxj anbordiDate to iu writing to th<? other parties of his intention 
•ame appe ate oart. apply to such Court to transfer the suit to 

another Court, may apply acx:or«lingly ; and the Appellate Court, after 
hearing the other parties, if they desire to be heard, sliall determine in 
which of the Courts having jurisdictiou the suit shall proceed. 

23. Where such Cotirts are sub'^rdinate to different Appel I ate Courts, 
Prooedare w hero they ore but are Hiibord mate to the samO High Court, 

not HU aabordinate. defendant, after giving notice in writing 

to the other parties of his intention to apply to the High Court to 
transfer the suit to another Court havir^ jurisdiction, may apply accord- 
ingly. If the suit is brought in any Court subordinate to a District 
Court, the application, together with the ohjeetionH (if any) filed by the 
other parties, shall be submitted thiough the District Court to which 
such Court is subordinate. The High (^>urt may, after considering the 
objections (if any) of the other parties, determine in which of the Courts 
having jurisdiction the suit shall proceed. 

L fact that portion of tlie property, the whole of wliich is sued for in tho 
Court of tlie Miinsif of (a), is of leas value tlian the remaining portion, which is 
within tlie jurisdiction of tin? Munsif of (l»), is no 8u(B<;ient grounu fcnr an applica- 
tion under the Oxle of Civil Proi'edure, s. 23, for a transfer to the latter Court. A 
party applying imder s 23, Act X. of 1877, must Brat of all give notice to the otlicf 
side. The application should then be received by the Miinsif, and tmoHmitted to tlie 
Higli Court through the District Court. — Miisamruat Purrunjoti and another (Plaint- 
iffs) V. Deon Pandaya and another (Defendants), 2 Cal. Law Xiep. 352. 

24 Where such Courts are subordinate to different High Courts, 
Prooednniwhoro they are any defendant may, after giving notice in 
•nbordinate to different writing to the Other parties his inieiittoti to 
HighOonita. apply to the High Court within whose juris- 

diction the Court in which the suit is brought is situate, apply accord- 

If the suit 18 brought in any Court subordinate to a District Court, 
the application, together with the objections (if any), filed by the other 
parties, shall be submitted through the District Court to which such 
Court is subordinate ; 

and such High Court shall, after considering the objections (if any) 
of the other parties, determine in which of the seveiai Courts having 
jurisdietbo the suit sliall proceed. 

WaSRS a penMHi, being at the time a pauper, petittona, nnder the provision of 
Act YIII. of for leave to sue a pauper, but subsequently, pending an eispiify 
into his pauperism, obtains funds which enable him to pay tiie court<fees, sial bm 
petition is auowed upon such payment to be numbered oud registered os a ploiui, hb 
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TAXntSf THJQB APnAMAHCiSf AFPUCATIOKSj AND ACTIS* 

0 Ult 0 hall be deemed to have been institoted from the date when he filed his ^nper 
petittoO) and limitation runs against him onl^ op to that time* S. 13, Act VlII, of 
1859, enacts that when a suit is brought for immoveable property situated within 
distncts mibiect to different Suddor Courts, the Judge in whose Court the suit is 
brought shall apply to the Sudder Court to which he is subject for authority to pro- 
ceed, and the Sudder Court to which the application is made, with the concurrence 
of the other Sudder Court witlun whose junsdiction the property is partly situated, 
may give authority to proceed. But no power is expressly given in the section 
cited, or elsewhere in the Act, to direct the transfer of a suit brought in a Court 
subordinate to one Sudder Court to a Court subordinate to another Sudder Court. 
(Juery^ whether Sudder Courts acting in concurrence have power to make such a 
tran8fer.---Stuart Skinner alias Nawab Mirza (Plaintiff) o. WilHam Orde and another 
(Defendants), L L. U., 2 All. 241. 

26. The High Court or District Court may, on the application of 
TrMi.ferof.aiu. ^“7 Parties, after giving notice to the 

parties, and hearing such of them as desire to 
be heard, or of its own motion without giving such notice, withdraw 
any suit, whether pending in a Court of first instance or in a Court of 
appeal subordinate to such High Court or District Court, as the case 
may be, and try the suit itself, or transfer it for trial to any other such 
subordinate Court competent to try the same in respect of its nature 
and the amount or value of its subject-matter. 

For the purposes of this section, the Courts of Additional and 
Assistant Judges shall be deemed to be subordinate to the District 
Court. 

The Court trying any suit withdrawn under this section from a 
Court of Small Causes shall, ior the purposes of such suit, be deemed 
to be a Court of Small Causes 

Tus above section applies to M. B. C. G. and (except paras. 2 and 3) to P. 8. C. C. 

TiiR High Court cannot make an order of transfer of a case under Act X. of 
1877, «. 25, unless the Court from which the transfer is sought to be made has juris- 
diction to try it.— *<.loviud Chundor Goawami v, Rungun Money, L L, R., C Cal. GO. 

Th* High Court cannot make an order of transfer of a case under s. 25 of the 
Cod© of Civil Ih-ocedure, unices the Court from which the tninsfer is sought to be 
made has jurisdiction to try it. — Peary Lull Moaooiudar v. Komal Kisliore Dassia, 
1. L. U., G Cd. 30. 

8s. 25 and 647 of the Civil Procedure Code (Act X. of 1877) ore both appli- 
cable to Courts of Small Causes in the mufassal, and the former seotion is extended 
by the latter to execution-prooeedinpi in such Cfourts. Under s. 25 of the Civil Pro- 
ccHlure Code, Act X. of 1877, the District Judge has power to withdraw an appli- 
cation for execution of a decree from a subordinate Court (such as a Mufassal Court 
of Small Causes) and to disiK)se of it himself, or to transfer it to another subor- 
dinati' Court competent to deal with it. The aiatiuotion made for the purposes of 
limitation between suits, appeals^ and applications by the Limitation Acts, has no 
bearing upon a (|ueation of jurisdiotion. — Ballaji Ranohoddas as manager of the estate 
of llohaukU Dalsukhram, Deceased (Appbeant), 1. L. R., 5 Bom. 680. 
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26, All peiBOUS may be joined aa plaintiffii in whom the right to 
PersciM who maj be Boy relief claimed is alleged to exist, whether 
Jciaed ae pUMeU fi k jointly, severally, or in the alternative, in respect 

gt the same cause of aciioih And ju^ment may be given for mdx 
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one or more of the plaiotifiB as may be found to be entitled to relief, for 
such relief as he or they may be entitled to, without any amendment 
But the defendant, though unsuccessfui, shall be entitled to his 
costs occasioned by so joining any person who is not found entitled to 
relief, unless the Court, in aispoaing of the costs of the suit, otherwise 
directs. 

Thk above section applies to M. S. C. C. and P. S, C. C. 

27. Where a suit has been instituted in the name of the wrong' 

Ooart may substitute or person as plaintiff, or where it is doubtful whether 

plaintiff for or to plaint- it has been instituted in the name of the right 
iff smug. plaintiff, the Court may, if satisfied that the suit 

has been so commenced through a bond fide mistake, and that it is 
necessary for the determination of the real matter in dispute so to do, 
order any other person or persons to be substituted or added as plaintiff 
or plaiatii& upon such terms as the Giurt thinks just. 

The above section ai>pHes to M. 8. C. C. and P. 8. C. C. 

28. All persons may be joined as defendants against whom the 

PmouB wbomay bejoin- right to any relief is alleged to exist, wlietlier 

ed 08 defendanta. jointly, severally, or in the alternative, in re- 

spect of the same matter. 

And judgment may be given against such one or more of the de- 
fendants as may be found to be liable, according to their respective 
liabilities, without any amendment. 

The above section applies to M. 8. C. C. and P. 8. C. C. 

A STRANGER to a contnict of which Hpeoifio perfonnanco is soiiglit cannot be a 
party to the suit. Where, therefore, the plaintiff sued as against one defendant for 
specific performance of a contnvet to sell land, and as against another fora declanition 
that he was not entitleii to any charge upon the said lands ; Held that the latter de- 
fendant was improperly made a party to the suit. — Luokuinsey Ookerda (Plaiutiil) v, 
Fazulla Cassumbhoy and others (Defendants), I. L. li., 5 Bom. 177. 

HKAniNO 8«. 2ft, 29, and 32 of the above Act together, when? an application is 
made under s. 32 for the addition of a person, whether as plaintiff or defendant, such 
p<?rson should, as a general rule, bo additd only where there arc questions directly 
arising out of and incidental U» the original oausos of action, in whicli such person 
has an identity or community of interest with the original plaintiff or defendant.*— 
Naruini Kuar c. Durjan Kuar, Naraini Kuar n. Piarey Lai, I. L. K,, 2 All. 73ft. 

The plaintiffs brought a suit to recover certain sums of money from the defend- 
ants, due to them under certain contracts which they alleged had Iwen entered inU> 
^ themselves, and one A D, as agent of the defendants, and asked for an acjcount. 
The defendants, in their written statement, contended that there was no privity of 
contnict between themselves and the plaintiffs, and denied the alleged agiuiej' of 
A D. The plaintiffs, liefore the hearing, applied to the Court to have A D add**d as 
a party-defendant under ss. 28 and 32 of Act X. of 1877, asking to be allowed to 
amend their plaint so as to pray for relief in the alternative against the original de- 
fendants or the said A D, or both against the original defendants and the said A D : 
JleUi under 2fL wore entiUod to the order on the authority of the case 
of Child o. Stenniog (L. R. 5 Ch. D. 695).— Buddree Doss and another o. Hoare, 
MiUer, and Co, L L. k, 8 (k no. 

Per FieU), J. — Where a person sued for rent set# op the title of a third party, 
and alleges that he holds ondor, and pays rent to, him, such third party ought not to 
he made a party to the aoit so ss to convert a simple suit for arrears of rent into one 
for the determination of the title to the property in respect of which the rent is 
claimed. Such a suit raises only two issues, ms. .*—(1) does the relation of landlord 
and tenant exist between the pl^tiff and defendant ? (2) are the alleged arrears of 
rent doe and unpaid ? and the^ aie <|uestioas in which t^ plaintiff and defendant 
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» alrm« ormceiiKid, and no third fmrty claiming a title adverse to the plaintiff can 
properly he iiiadt* a partv t4> the trial of theae iaauee. S. 28 of the Civil Pr<xj€Mlure 
in not imperative, Gut allows a discretion to he exercined ; and in such a suit it 
is bcjtter* lM>th in Uio inh*r«^«t8 of OoviTninent and for the projjer adjudication of the 
qio^stion of title, that it should 1 m» tried hy a competent Court in a suit directly f rimed 
and brought for that purpose. — Lodai MoUab (Defendant) v. Kally Dass lioy (Plaint' 
iff), I. L. li., 8 Cal. 23H. 

The creditor of an insolvent, who had assifi^dd all his property to tnistees for 
the lienefft of all his creditors ^'Tierallv, sued him for his debt, joining the trustees 
as defendants on the grouml that they had refused to register his claim. The trustees 
had refused to rejufisttT the claim on the ground that the plaintiff had not applied for 
its rc'gistratinn wMthin the time iiotifitMl hy them, and that he would not const nt to 
abide by the order which the High Court might make on an ar>[>Hnttion hy the tnis- 
tees for Its advice regarding the claims of creditors who, like the plaintiff, "had applied 
for the registration of their clainiM after such time, but before the assetHof tlic insol- 
vent had been distributed. The <leed f»f trust empowered the trustees distribute 
the assets of the insolvent after a certain time umon^the creditors who had preferred 
their claims within that time, and declared that they should not he liahh‘, for such (lis- 
trihution to cnnlitors who had not prefern^d their claims w ithin that time ; but it did 
not empower them to refuse to register claims made after that time, but before dis- 
tribution of the assets. Ihld that the trustees had been properly joined as def«‘nd- 
ants in such suit ; tlmt their refusal to register the plaintiff’s claim gave him a caiiso 
of action agamst th<Mu ; and that, inasmuch us the plaintiff had applied for the 
tration of lus claim befort^ tlie distributiem of the assets, the trustees had irnpniperly 
refused b) register it. — Ajmlhia Kath and others (Defeudants) v, Anant Das and 
anothi^r (Pluiritiffs), 1. L. U., 3 All. 789. 

A, B, C, and D, were the proprietors of a 2a. 13g. sliare in rnoiiza E, and also of 
a 2a. I3g. share in a mou'/.u F, boUi in the district of BU&galpur. On the 19th 
Repteruber 1872, A, B, C, and D mortgaged their shares in E and F, togetlier with 
protwrty in the district of Tirhut, to the oluintifT. On tVie 24th March 1873, A 
mortgaged his share in E and F to J. On trie IHth November 1872, A and B mort- 
gaged th<*ir shares in E to K. On the 25tli Mureli 1874, J obtaim*d a decree on his 
mortgage, and tho interests of A and B were purchased on the 5th .1 antiary 1875 by 
L. On the 17th April 1874, M, to whom the first mortgage had been assigned. 
ohtnintHi a decree and attached the property mortgaged. L objected that he liad 
alnaidy purchasttd the intr^rests of A, and on the objection being allow'ed, M institut- 
ed a suit against L for a declaration of priority, and obtained a deert'e on tho 9th 
August 1876. In ext»eution of this decree the property first mortgagCHl was sold on 
the 4th Man^h 1878, and after satisfying tlie mortgage, a surplus of Hs. 7,664 
remained. After the mstitntion of th© first suit, and before! L’s purchase, th© 
plaintiff instituted a suit upon his mortgage in the Tirhut (Jourt without luiving 
obtained leave to include that portion of the mortgaged property situate in tlie 
Bh4galpur district. On ill© 17th July 1874, a decree wnis made in tiiis suit On tlie 
17th January 1877, K ubtained a decree on his mortgage, and shares of A and B in 
B were sold, and purchased on Uic 3rd Sk^pUuuber 1877 by N. The plaintiff had hia 
decree transferred for execution to the Bh^gulpiir (jourt, and he attached tlie 
surplus sale-proceeds ^nd a la, 9g. share in E. This sttachmeut was witlidrawn on 
the objtH^Uon of L, wliO drew out the surplus sale-pn>cccds. The share purchased 
by N was also relessed from attachment. The plaintiff now sued N, and the 
mortgagors for a declandton tiiat his decrt«e of the 17th July 1874 affect^ the E 
profH^y, U* recover the surplus sale-proceeds from L, and in ease the decree should 
not lie valid to the extont mentioned, for s decree declaring his prior lien on the pro- 
pofty In E. It was oontended for the defendants that the Tirhut CJourt ha«l no 
mriislictioii in inspect of the Bhigslpur proptmy ; that the suit was bad for lutilti- 
fariousness ; that certain persona, co-sharors witli the plaintiff, should have be©n 
made parties ; and that the cause of action had been split Meld tliat the Tirluit 
Court iiad no jurisdiction in respect of the BhHgalpur property ; iltat the suit was 
not bad by reason of mnlHfartousness : and that it wws not necessary to make ffie 
plaintifTs co sharers partieR, as he migni be n^garde«l as eontracting on behalf of 
himself and the other members of the family as undisclosed prineipls. Held also 
that the cause of aotion had been i|ilit— Bungsee Stog s. Boodkt Lsll, 1. L* K., 7 
Oih733* 
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29. The plainfiiT may, at his option, )oin aa parties to the same 
Joindar of partiet liable 8«it all »r any of the persoiis Severally, or jointly 

OQ «auie contract, and Severally, liable on any one contract^ iuclud* 

ing parties to bills of exchange, hiitidis, and prtimi.^Sfoy notes. 

Thr above section applies to M. 8. 0. C. and P, S. C. 0. 

Thk drawer and accentor of bills of exclnin^e can be wined as oo>defendan(s 
in a HO it biought by the lioldor of sucli bills. — Poston jee Eduljoe Gurdur v. Mirssa 
Mabomed Ali and another, I. L. K., 3 Cal. 541. 

Rraping rh. 28, 29, and 32 of the above Act together, where an application is 
made uniltT r. 32 for tlie addition of a iM»rRon, w'hetheran plaintiff or defendant, such 
peiMim sliimld, us a geruTal rule, be adiled only wh<»re tln*rc are (niestiotiR directly 
arising out of anti incidental to the original canses of action, in which siich Dtrrsoii 
haw an identity or couiiminity (»f interest with th • nriginul plaintiff or defendant.— 
Kuraini Kuar r. Durjan Knar, Naraini Kiitir v. Piurey Lall, I. L. K., 2 All. 738. 

30. Where there are numerous parties having the same interest in 

One ,».itv nrny .na or da. O*” ''»«h partifS tlluy, witll 

fend (»ij b^diulf of all in the pel mission of the Court, sue or be sued, or 
Ramo iiiwrest. defend, ill 8i|e.h Buit, «»ii behalf of all par- 

ties so iiitereste(l. But the Court shall in such case give, at the plaintiff's 
expfuise, Ti<»tice of the institution of the suit to all auch parties eiih(»r 
by fwrsoiial service or (if troni the iiurnlier of parties or anv other cause 
sueli Stuvicti is not retisonably practicable) by public advertiscmcul, as 
the C\»urt ill each case may ilirect, 

Thk ahovc section upplieH to M. 8. C. 0. and P, S, C. 0. 

Ak order under s. 14, Act XX. of 18C3, should be mandatory, and not pndiibi- 
tory. WliiTe a sacretl hook hhs kept at a temple, and w^ is an object of vernTation 
ill ‘ meinlurs of tiu- sect entitled to worship there : iff hi that a Hint would lio 
iftdrr H. 14 of Act XX. of I8d3, by Home of the pcrHoriM interenfed in the? teiiipje, to 
rchtfuiu tiie HUperintendeiit from removing the book to another place, arni that he 
Rhuiild be ilirocted t*i retain it hr a jMirtion of the furniture of the temple. — Dlmr- 
rum S’ugli ?». Kislien Sin;.;h, I. L. R., 7 Cal. 767. 

A iiKrKEK against a Kurnavan of a Malaliar birwwi, an siieh, is binding upon flio 
m unb-fR of that tarwsid, though not partien to the Riiit, in the abKenoe of fraud nr 
coilustoti. A Kaniavan is not a mere tniHlee, nor do the nileH of ('oiirtH of Kijnity 
as to the iietM Hsity of making rfstui qu^. tnistH (>artieH to wiitH against tnintecR hy 
airaiigers apply to the ease of a Karnavan and the nieinberH of the tarwail. FIx- 
piaitution 5 of h. 13, Civil Procederc Coile, is not limited to the ease of a suit under 
». 30. The members of a tJirwad claim under a Karnavan, miing as such, within 
the meaning of explanation 5 of s. 13, Hiatus of Karnavan diseMH«ed. — VamnakcH 
Xur.kyaiiHfi Nambun r. Varanakoi Narayanan Namluiri, 1. b. R., 2 Ma<i. 32. 

In 1849, tlie Board of Revenue, acting under Reg. XIX. of 18J0, interfered in 
the management of the affairw of a temple. In a suit relating t/» the uffaiiM of the 
U »n|dr iiiRtitubvl in 1878, it did not apjiear whethi-r any traiinfer of properly had 
li«^i*n ma^le under s. 4 of Act XX. of IHtKt, but it lUd aimear that, in 1865, the Judge 
of Patna had appninttNl a manager of the tcunple. ihhl that the right of the Go- 
vernment oitidors to control the alfatrs of the ti‘m}de iiad been Ruilici(*utly proved. 
Section 14 of Act XX. of 1H6B is generally applicable to all ndigious endowmmtts, 
and while it, in one sense, restrains the ordinary Courts from dealing with cases 
against trust<;es of religious endowments, it gives special facilities for suits in tho 
principal Civil Courts of the district i>y any of the pcr>M»«s interesteil in tliese en- 
ditwments. Quare. — Whether, considering tli«? pmvisiotiK of h. 8Q of the Civil 
Prrsjf'dure Code, the retention of s. 14 of Act XX. of 1863 is at all ned'snaiy ? 

In a suit by two of the worshippers at a certain mf*»oiu», instituted after having 
obt iiiKil the sanction of the* Adv<^at4:-Geaeral under s. 639 of the Civil Procedure 
Code, against tlie tautaaralli of the uiosque, and two other persona to whom Urn 
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mntawalli had mortgaged part of the endowed property to secure the rep^ment of 
a loan, it appeared that one of the mortgagees liad sold some of the wuqf property 
in execution of a decree which he had obtained upon his mortgage^ ana the pro- 
perty Ka<i i)een purchased by the other mortgagee. The plaintin^ pra^^ed that the 
property purchased might be declared to be wuqf\ that the sale in execution might 
bfi declared to be invalid ; that a mutawalli might he appointed by the Court ; and 
that the costs of doing the acts of the might be defrayed from the profits of 
tiie nrt>perty belonmng to the endowment. Held that, so far as regarded that portion 
of the prayer as fell within the provisions of s. 639 of the Code, the plaintims were 
not 4sntiUed to sue, as they were not “ persons having a direct interest in the trust** 
within the meaning of the section, and that the suit should have been instituted 
under s. 14 of Act XX. of 1803 after r»anction obtained under s. 18. He/d also that 
th<»ugh the plaintiffs might possihlv have obtained leave to sue under s. 30 of the 
Code on behalf of thomwdves and the other persons attending the mosque, they not 
having obtained sucli lease, were not entitled to institute the suit for the purpose of 
(dOuiuitig the relief asked for in the other pruyern of the f>laint. The words ‘‘trustcje, 
innnager, or sujM'rintendent of a mosque,*’ &c., mentioned in Act XX. of 1863, 
mean the trustee, iiianagor, or superintendent of a mosque, <fec., to which the provi- 
sions of the Act are uptdicable, not the trustee, of any mosejue. And siicti per- 
s<m« are those to whom the provisions of Keg. XIX. of 1810 were applicable. The 
mosques, Ac., to which the provisions of that Regulation wore applicable, were 
mosques for the supjM>rt of which endowments had been granted in land by the 
iiovernment of tin* country or by individuals, and the mos(|ues, Ac., to W'hich the 
provisions of Act XX. of 1863 apply, are, m)t any rnoscpies, Ac., but any mosques 
for the support of which endowments in land have been made by the Government 
t)r privtiU* individuals. — Jan AH and another (Plaintiffs) v. Ilam Xath Mundul and 
otliers (Defendants), I. L. tt., 8 Cal. 32. 

31. No suit, shall be ilefcatod by reason of the misjoinder of par* 
Buit not to fail by romion ties, and th^ Goiirt may, in every suit, deal with 
of misjoinder. matter in controversy so far as regards the 

rights and interests of the pat ties aetually before it. 

Nothing in this section shall be deemed to enable plaintiffs to join 
in respect of distinct cause.s of action. 

Thk above section applies to M. S. C. C. and P. S. C. C. 

Ls A SUIT institutiMl against six tliffcrcnt parties, plaintiff prayed for kh4s posses- 
sion of a fouMioua share in a certain lot, or, in the alternative, for a d(^cTee for 
ariXMirs of rtmt against the defimdants, or anch of the defendants as should on 
tun|Utry appear to Iw res|H'CtivcIy liable. It appeared tliut plaintiff hml been kept 
out of possession by one only of the nix defendants, and that, if he w*as entitled to 
a tlecree for arrears of rtmt, another of the defendants was liable for a p<irtion only 
of such arrears : Heid (yflih reference to Act X. of 1877, s<«. 31 and 46) that the 
suit was not iiuprotwrlv framed ; that there was no objection to the prayer for 
alternative relief ; and that the suit should not have bwn dismissed for joinder of 
caueies of action. — Janokin&tb Mookerjee i>. Kamruujun Chuckerbutty, 1. L, U., 4 
Cal. 949. 

Tuk croiiitiOT of an insolvent, who had assigned all his prt^perty to trustees for 
tlie Iw'Tudit of all his creditors genemlly, sued him for his cieht, joining the trustees 
os defendants on the ground that lliey hud refiistnl tt> register his chiim. The trustees 
lta<l refumi to rt*gister U»e claim on Uie ground that the plaintiff had not applied for 
It* registration within the time notiitiHi by them, and that he would not consent to 
abide by the order which the High Court might make on an application by the tnis- 
toes for its advict^ regardtitg the claims of creditors wdio, like the plaintiff, had applied 
for the repstration of their claims after such time, but before the assets of the ins<d- 
vent bad distribute*!. The de**<i of trust ot«|K.wortHi tlie trustees to distribute 
the assi'ts of the insolvent after a certain time among the creditors who had pref<‘rrei! 
their claims wiffiin that time, and declawd that thev should not Iki liable for such <iis- 
tri billion to cnHlitom who had not prefemd their cVainis witliin diat time ; but it did 
not eiu|M>wer Ukuh to refuse to n^gishT claims made after tlmt time, but before dis- 
tributiofi of the oasela. HM that the trosltv* had lu'eu profierly JoimMi as defend* 
ottta in such suit \ that Uicir refusal to register Uic pluiutlff's ckilu gave him a cause 
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action against thorn ; and that, inasmuch as the plaintafT had applied for the repfis- 
tmtion of hift claim l>efore tho diKtriluition of the awiH'ts, the tniKti'es had improperly 
refused to register it.'— Ajmlhia Nath and otlwjrs (Defend an U) r. Auant Dus and 
another (IMuirititfs), I. L. IL, 3 AIK 791K 

A» li» C, and D, were the propriotors of a 2 a. 13^. share in uiouza E, and also of 
a 2a. sliare in iiioiizu F, both in the district of Dh^tilpur. On tin' 10th 
SeptembcT, 1872, A. IK Cl, an<l 1) irmrtga^red their shares in E an<l F, to^rUu'r with 
property in the district of Tirhut, to the plaintilf. On tlie 24th March, 1H73, A 
inortiEpip:ed his share in E and F t») d. On the 13th November, 1872. A and IJ mort- 
gajc^-d their shares in E to K. On the 25th March, 1874, J oI»tHined a tlt'cns' mi his 
inort^jragc^ and the interests of A and B were piirclmsed on the 5th rfanuurv, 1H75, hv 
L. On the 17th April 18^4, M, to whom the first mortpi^te had ht'cn assi^'ijed, 
ohtiiined a decree and athiclied the property mortjpi^^ed. L olijected that la* had 
already pureliased the interests of A, and on the olijeetion beinjj: allowed, M institut- 
ed a suit Hi^ainst L for a declaration of priority, ami ohtiiined a decree on th(‘ Olh 
An^^ust, 187(». In exeouti<ni of (his decree the property first mortf^‘a,L,^i‘d was sold on 
th<' 4th Mareh, 1878. and after satisfying the mort^^af^e, a surplus of Kk. 7,t»rit 
remained. After the institntinn of the first suit, and before Ks purchase, tho 
plaiutiif instituted a suit upon his mortojcap* in the Tirlmt (.!ourf without Imvtn;;; 
ohtairied leave to include that portion of the rnorl^affeil pr<*perlv sinmte in tlio 
Bha;j;‘alpur district. On tfie 17th duly, 1874, a d<*cre»* was maih* in this suit. On tho 
17lh Jaiinary, 1^77, K obtained a «lecree on his iiiorl^^a^'e, and sliareh of A and B in 
E were sohl, an<l purehased on the 3rd Septeinh«*r, 1877. by N. I’lu? |»luintifF had his 
decree transferred for execution to the Bh/nralpur Ouirt, ami he ait.iciud Iho 
siirpulH sale-proci’eds and a la, 9/^. share in E. This attachment >v as withdrawn on 
tin* objection of E, who ilr<*w out (he surplus sah*-proee<*ds. 'J'he sh.ire purchaseil 
by N w*as aho rcJt asi'd friuu ulUichim'-nt. The plaintill now’ sued L. N, and tho 
mort]^ajjorH for a declaniti<m that his decree of the 17th July, 1874, aifeided the E 
property, to re<*.over tin* surplus sale-proceeds from E, ami in case th(‘ decrees should 
not he valid to the extent mentioned, for a decr<*e declaring? hia prior lien on the pro- 
perty in E, It was contrmded for the defendants that the Tirhut (Joiirt had no 
jurisdiction in respect of the Blia^^alpur property' ; that the suit was had for multi- 
fari<»iisnt‘«s ; that eerpiiri persons, co sharers with the plaiutijr, should havi* been 
iieule parties ; and that the cause of action bad biiCTi split. J/eid lUnt tie* Tirhut 
(Jourt had no jurisdiction in respect of th<* Bhii)?alpur property ; tliat tin* suit wan 
not bail by reason of iiiuJtifari«>usnt*ss ; and that it was not m’Ceswiry to make tlm 
plaintitl's eo-sharers parties, an he uii^;ht ho regarded as contracting on heliajr of 
hiiiiseif and the ot!u*r members of the family a» undisclos(*d principuls. J/M also 
that the cuuso of action had been split. — Bungseo Sing v. Soodist Eall, E E, U., 7 
Oil. 739. 

Two of the sons of a joint rnitalvshara family, consisting of the father, threo 
sons, and the widow and sons of a dm-eased sou, and carrying on hiisim ss in part- 
nership, filed a suit on the 19th July, 1880, upon a hatchitta, ilatml the Ilth 
Decmnber, 1876. No time was fixed f<ir the payment of moimy, hut the, lust pay- 
ment made and entered by tho defendant on tho hitchitta was dated 30th J uly, 
1877. On the 2fith July, wdum tJjc case cam© on for hearing, it w*aH nhjec’ted by tho 
dof<;ndunt that ail the fu rsons wdio sought to sue were not yjiinod as plairitiils. There- 
upon, on the application of the original plaintiffs, tho father and thu tliird son, wJio 
w’cre descrilwrd as the surviving tjartners of the deceased son, were added lis plaint 
iffs, hut not until the suit as against tliein was barred by limitation. Held that 
the Ct>urt hud rightly exercised its discretion in adding the 3rd and 4th plaint- 
iffs to tlie record, ahlmugh the suit w as barred under s. 22 of the Limitation Act 
us against them. also that the claim of the original plaintiffs was likewise, 

inasmm h as they erndd tmly enforce that claim in conjunction with the other 
jdaintiffs whoM» rigdits were barred under s. 22 of the EiiuiUtion Act. In actions of 
contracts it is U»e right of the defendant, if he takes the objection in profsT time, to 
insist upon all jHTsons with whom he lias contracbnl being joined as plaintifls, and 
if, afU-r th<‘ objectiim has been raised, the plaintiff procee<l« with the suit w itiiout 
taking pro|H:r steps to ad<l tlie person or |>erson» whose non-joinder has ht*en ot>je<;ted 
b*. and the t'ourt finds tluit tlie obji'Ction was well foiiiideil, the suit must be dis- 
miss4sE Baydonath Bag r. (Irish Chiiuder Boy (I. E. IK, 3 Oal. 2(5) diwsentwl from. 
Held^ further, that the suit would have been in time if all the phdfitiffs haul joiU'ud in 

C, P.5 
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the firHt’ifi«Uiice. Per curiam , — ^The word» “ prcKcribed period” in flection 20 of tho 
Cnniiifion A(‘* mean not tJiu period pn'Hcribeil for the payment of tlie debt, but the 
pr«*»<rrib( d pt;rio«i of liriiitution. Taruny <’b»irij Niiiideo r. Shaikh Abdoor Itahman 
{1 C. L. U H4f>» iloiibted. There in uo < «juity, but often much injuatice, in allowing 
one joini < ujihacior out of many to mv th»* defendant, ntdvvitlxstjmding an objection 
duly made l»y the iatter, ari<i tin; Court has no right to allow one co-contractor to 
ree(*v< r «iud«*r Hindi (‘ireum^bincies, though he may no 4htnbl iuljuKt the same which 
he reeoveix willi his eoo ordraetors. Ah between lb(; iiiemberK of a joint family any 
one or more may bo autliorize.d l»y the rest to net as their agent or agents in any 
hu^^^l<‘HK tiauHiuaion ; hut when u jt)int family or any memhers of it carry on trade 
in purtuetHbip und eontvael with IIm* outside |mldie in the course of that trade, they 
have fu> greater privileges than any otlier trudeis ; if they are really |«irtni*rs, they 
must he hotmd hy the. same rule for enforcing llutir coutracts in Courts of law as 
the mem hers of any other partnership.— Uaiiiscbuk and others (Plaiuiiiis} t;. Ram 
Lul iviKidoo (Defendant), 8 Cal. Law Ucp. 407. 


32. The Court may, on or before the first hearing, upon the ap- 
Oonrtnmy diflinisii or add plication of either party, and on such terms 
parties. lln* Court thinks just, order that the name 

of anv party, whether as plaintiff or as defendant, improperly joined, be 
fdru k out; 

and the Court may at any time, either upon or without such appli- 
ofitiori, and on sucli terms as tho Court thinks just, order that any 
plainfifi bt? made a defendant, or that any defendant be made a plaintiff, 
and that the name of any person who ought to have been joined, whether 
as plaintiff or defendant, or whose presence before the Court may be 
necessary in order to enable the Court effectually and completely to 
adjudicate upon and settle all the questions involved in the suit, be 
added. 


OoniHmt of perflon addotl 
an pUittiUa* ur tioKl friotui. 


No person shall be added as a plaintiff, or 
as tlie next friend of a plaintiff', without his 
own consent thereto. 

Rnrtiflii to Kuitfl . Any person on whose behalf a suit is iu- 

wl or dofoiulijU under noo- stituted or defended under secti»‘n .TO may ap- 
ply to the Court to be made a party to such suit. 

All parties whoso names are so added as defemlants shall be served 
Defimdautfl added to bo ^ith a summons iri manner hereinafter mentbui- 
ed, and (subject to the provisions of the Indian 
Limitation Act, 1H77, section 22) the proceedings as against them shall 
be deemed to have beguu only on the service of such summons. 

Conduct of fluit. Court may give the conduct of the 

suit to such plaintiff as it deems proper. 


Thk ub(>ve Mcvtiou ;ipplioH to M. S. C, C. au<l V. S. C. C. 

-Am <»^n»KK rrfnHuig no appb('urit>o uodiT Art X. of 1877, n. by a person to Iimd 
addrd tiH u *irfiud.mt in u nuit, in not applir.ddr. — Karmiin Bibi r. .Mii-ri Lil, 1. L. R*. 
2 Ali m, 

Thk noovr Mvtion iKm's not oont«''mpl;in* any application to the Court by tlio 
pcrHoii propOHoii to br lubtcd.- >^Moniii«itMbboo:iun llinwas v. l:>bosbccl*boosim Rinwan. 

i, L. R., 5 iW. «82 


A t’XH-’oN alleged to be a buwuie. though not found ho imdor At^t XXV. of ■ 
fimy apiHiar either by vakil or in p«*r'.i>u. tbulor >, H*J of tbv (^wb* <*f Civil PrtwtHlure, 
no ean Ih* added aa a plaiutitT uide-**. Itr b;tj4 pit \ ioiinly eonwented ther%‘to ; 

m>d if ;i p, objectn to 1 h^ addt.^} a plamriU. iW pn<|MT (‘♦JurHc is» to make him 
a deL ntlAie,. — I’nui Sundnin IHm (riiiaiiff) r. Kamji llahUr and others 
L L K , 7 Ut 24‘i. 
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In a unit for the i>artitioii of joint family pro|>rrty, the of tho 

rijttit, title, and interest t)f the phitUift* applitnl under Aet X. of 1877, s. to he 
addtni as parties : Held that their pres<'nee was not neeesKary in onler ** to enut>h‘ the 
Court effectually and completely to adjudicate and Hettle all the questions involved in 
the suit’’ within the meaning of the seelioti. — MonindrohluHwun Biswas Shoshoo- 
bhoostin Biswas, L L. H., h CuK 882. 

Plaintiff sued defendant for damap^es for slander of plaintiff’s sister. Tho 
Court, retfanlinjic the suit as <lefvetive for warrant of parties, made plaintiff's sister 
a eo-plainliff under s. 7l!l of Act Vlfl. of ///»/// that llu' def(‘ct w'as oik* not 

to he renH*<iit‘d under that section, and that ns there was no ri|:(lit of suit in tho 
plaintiff, Uie suit should have been tli>ini?v*‘ed.-— Sii)»l»aiyfir (I defendant), Appellant, t\ 
Kristnaiyar and another ( Plaint iffsh Uespondents, 1. L. U., 1 Mud. 888. 

In a suit for rent, where the deb'udant that a person not on the n'coni 

bad a joint interest witli the jdaiutiff in tin* proj>erfy in respect of which the rent 
was due : Held, w-hen* tlu* plaintiff disputc<| this, and ohJect<;d to sucli coursi* hein^jf 
token, that it was improja r to ad<l such piTsou as cteplaintiff. and that, if ad»led at 
all, it should be as defendant, in order lliat tin- issue la tween him and the plaintiff 
iniirht he properly tried. //#/// Ihat in su<*h a ease an appeal lies under s. Mil 
of the Civil Proct'dure Code. — <io«»;^lee Sidmo (Plaiiitifl) r. Prem Lai Nuhoo and 
another (Dofendtints), 1. L. !(.. 7 (’al. 148, 

Thk plaintiffs hron^j^ht a suit to rttcover certain sums of money from the deferul- 
ants, duo to them under certain contracts uhi< h tiny allejjced had i»eoii entt‘n'd into 
by tliemselves, au«l one A 1>, as aireut of the tlefeiubints, and asked f<»r ;ui aceimnt. 
The defendants, in their wrillen stat<‘meiit, ront‘Mii!ed that, there was no privity of 
contnict hetAveen tlK'niselveH and the plaintiffs, and d<‘nied the nllej^^cd a^i^emy of 
A I). The phdntiffs, iRtfore lh<* hearing, applh'tl to the Court to have A 1) added ns 
a party-defendant under sh. '‘ZH and 82 of Act X. of 1877, asking to he ullow'ed hi 
ameiKi their plaint so as to pray for relief in the alternative a^^ainst the ori|riual de- 
fendants or tne said A !>, or hotli a/ainst the oriicinal rlefeialants and tie* said A I>. 
Held that, under s. 28. they sver< entitled to the ord< r on the Jinthority of tls* <iaKO 
of Child I*. Stenninjjf (h. U., f) <Mi. Ih h%).~ Uinhlree Doss and another t'. ll(»are, 
Miller, and Co., I. L. K,, 8 Cal. 170. 

S siiKl) N and H jointly and severully for certain moneys. Tlie Court of first 
instance gave 8 a decree for such niotievs agamst N, and disuiiHscfl llu’ snil ai^iin«t 
R, N appeahsl from the decree of the Court of first inslanci*, hut S dal not upjieal 
from it. The Appellate C‘>urt, at tlie first hearing of N’s appeal, mrule It u respruid- 
eiit, tht! pi'riod allowed hy law for S t«» havi* preferred an appeal having then ex- 
pired, and evt'ntiially n verg'd the d«*en'e <ff the (Nairt of first ijistanec. dismissing 
the suit as against N, and giving H a »le<*ree ngaiusl II. Held that, alihoiigli tho 
Apindlate Court was eonqu U nt to make U a p irty to the appe d, under Sf^. 82 unrl 
582 of Act X. of 1877. yet it was not emnpeti ot, with refereiua* to s. 22 of A(*t 
XV. of 1877, to give S a decre.- dn-t H. the rormcr not having appeafi d from tho 
decree of the Court of first in‘'t,UK'e within the limc' allowed hy law . - Itan jit Sing 
(Defendant) t?, Sheu PersluAd liaiii t Piaiutiil) uud Kughnmmdau Bam (Defendant), 
I. L. K., 2 All. 487. 

B AND N, the mortgagci's of a mchal, grunh-tl tin-. mortgagot*» u lease of the inehal, 
the mortgagors agreeing to pay' llie mortgagees a (x*rlaiii read half-yearly on account 
of the right they held in <*«pjal shares, and dial, in default of i>u} imuit of sin h o ut, 
“ the mortgagees” should he entitled h» sue for payment. The mortgagors having 
made default in payment of the ix-nl, and N refusing to join in a suit aguiiist Uio 
inortgag<iT« to enforce payment, B sued them alone for u moiety of tie* rent due. 
The IL*venue Cmirt of first instonce held, with reference to Art XV HI. of 1878, s. BWi, 
that B could not sue separately. Held Ity tim High Court Umt the imlcr of the Ue- 
venue Court of fir»t appeal, dfrec.ting hiter alia that the Court of first iuHtom^f*, should 
re-try the suit after rnakiiig X a defendant in the suit, w as not illegal, notw ithstoieiing 
that till* proviaiona of Act X. of 1877, s. 82, were not riuule applKsihhj to the pn>c<Mitiro 
of the Revenue Courts by Act XVIJI. of 1878. — SUib Uopai v, Baldco Saliai, 1. L. R., 
2 AIL 2ffi. 

A SCKD as only son and heir of liis fatlier B. C, the widow of B, hav^ing, w ith 
the o^incurronce of A, taken out lettifrs of iKlministmtimi of Bs eahito, uioa, on die 
i of A at the hearing of the suit, made a co-plaiutiff under a. 52 ol tho 
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Civil Procedure Code, JSeld that C ought not to have been joined as a plaintiff in 
tho Huit, inasmuch as A liaa no rigtit at all to sue. 8. 32, as far as the addition of 
T)ltiintiffM is concerned, only applies to those cases in >vhieh the original party who 
[»r(niglit the suit lias some title to sne. Per Pontifex, J. — ^The power given by s. 27 
of the Code ought to be exercised before tlie first hearing of the case. Meld also 
timl H. 2 of Act XXVII. of 1860 prohibited A from suing alone, for although ho was, 
no doul)t, beneficially entitled to recover it, yet there was no vexatious or fraudulent 
witiihoMing of the debt within the meaning of that section. Per Garth, CJ. — A 
debt cannot be said to be “ vexatiously withheld” within the meaning of that sec- 
tion simply hecause the debtor omits to pay it, — Chunder Coornar Roy and another 
(DcfeiiduntH) v. Goeool Chundor Bhuttacharjee (Plaintiff), 1. L. It,, 6 Cal. 370, 

In a suit by the purchaser of goods by sample ogjiinst the vendors for damages, 
mi the ground tliat the bulk did not correspond with the sample, the vendors 
applied, under Act X. of 1877, s. 32, to add the vendor to tliem on the same samples 
of the gooiis as a defendant, alleging that the question between the plaintiffs and 
IhemHelvcs was the sumo us between themselves and their vendor. Meld^ refusing 
thfi uppli<*ation, that the plaintiffs “ ought not to liave tho vendor to the defendants 
made a party to the suit, and tliat his presence was not necessary in order to enable 
tie* Court effcjctually and completidy to adjudicate upon and settle all the questions 
involved in the suit.” — Mahomed Badsha v. Nicol Fleming, I. L. R., 4 Cal. 355, 
F(>ll(»wed in u castj when? two suits against K for possession of the property of B, 
defeased, were iiistitiifed in the Court of a Subordinate Judge by parties claiming 
adversi'ly to one another as heirs to B, and the Ju<lge, on tho application of the plaint- 
ifl's in these suiti^, under s. 32, added the plaintiffs in the first suit as defendants in 
tlu' second, and tho plaintiffs in tlie second suit as dtffendunts in tlie first. — Naraini 
Ivinir V. Durjiin Kuar, Naraini Kuar c. Piarey Lai, I. L. R., 2 All. 738. 

Hki.o, reading ss. 28, 29, and 32 of Act X. of 1877 togidlier, that, where an 
apiJication is made under s 32 for the addition of a person, whelliiT as plaintiff or 
d»*ff ndunt, .sueh person shouM, as a genemi rule, be added only where there arc 
4 jtU'siinns directly nnsing out of and incidental to tin? original on use of action, in 
M hieli rtiu b person has an identity or community of interest with the original plaint- 
itV or defendant. Two suits against K for pt»ssession of the prt>perty of B, deceased, 
wt're inHtitute<l in the Court of the Sulnmlinate Judge by parties claiming adversely to 
<me anotlu'i' us hidrs to B. The Subordinate Judge, on the applieations of the plaint- 
iffs in these suits, under a. 32 of Act X. of 1877, added tlie plaintiffs in the first 
suit us defendants in th(3 second, and the plaintiffs in the second suit as defendants 
in the tirst, on appeal by tho defenduiits K from tlie orders of th«‘ Snhurdi- 

nato Judge, applying the rule stated above, that such addition of parties, not lK*ing 
essury to imahle the Biihordinute Judge ‘‘effectually and completely to adjudicate 
upon and settle all the questions involvinl in the suit,” were' not pn>per. The 
principles on whieh a. 73 of Act VIII. of 1859 slnnild he interpreted enunciated hv Sir 
Bunies PeHC<H*k in Jaygobind Dass r. Guuri Pershad Shaba, 7 W. R. 222 ; Rajuliam 
Tewari r. Laclunaii Pershad, S. W, R, 15 ; and Ahmud Uussuin r. Khodejn, 10 W. R. 
316 ; 3 B. L. U., A, C,, 28 ; and the remarks of Pontifex, J., in Mohammad Badshuh 
r. Nicol, 1. L. R., 4 Cab 855 followed and applit^d. — Naraini Kuar (Defendant) r. 
Purjun Kuar ami Othen* (Plaintiffs) ; Naraini Kuar (Defendant) ®. Piarey Lall and 
others (Plaintiffs), I. L, R,, 2 AU. 738. 

In a suit for nmt at enhanced rate brought by all the shareholders in the estate 
the rent of which it sought to enhance, it appean‘d tliat the n«>tice of enhance- 
ment issued under s, 14 of Act VIII. (B.C.) of 1869 had been issued nt the instance 
of souie only of the persons entitled to the rent. Held, by Garth, C.J.,^Pontifex 
and Mitter, JJ. (Morris and McDomdl, JJ,, f/issf»(ie»(i6Na) that tlie suit W’ould Ho, 
jP*^ Garth, -The right to enlmnoe rent from time to time as occasion arises is 
one of those iacidents of the contract which the laiullords or any of them have n 
right to enforce. Where some of the co shan'rs refused to join in a suit to enforce 
Much righb tin* (?o>Kliar«n» desirous of bringing the anit may do so under s. 32 of tho 
C’ivil iSnicedure (Xxle, Act X. of 1877, making the recusant co-sharers defendants. 
Per Morris aiwl McDonell, JJ.— A miit cannot be brought by a co-sharcr in actual 
seimmte receipt of a aljaro of the rent for enhanced rent of his share, though notice 
be seni'’ed in respect of the whole rent and all the co-sharers be made parties to tho 
suit. Nor will a suit for arrears of rent at enhanced rate bnmght by all the slmre- 
holdm lin where tho notice of cnhancoiuont under s. 14 of Act VUl. (B.C.) of 1869 
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has been igsaed at the instance of aorae only of the persons entitled to tlie nmt. Per 
Gartli, C*J.— Those persons who ar<i entitled to sue as lan<llords have also the riglit 
uiuler 8. 14 of Act VII 1. (B.C.) of I86il to jfive the nt^cessary pn‘vi«>u» notice. Per 
M<»rri8, J, — ^The ^K^rson to whom the rent is payable must, wliere more jKTSons than 
one are entitled to reoeivo the rent, sig^nify nil such iH^rsons, — CUiuni Singh ami i»ther« 
(Plaintiffs), Appellants, o. llira Mahatu (flefendunt), HeKpondent, U Col. Law R<‘p. B7, 

Titk words in iwira. 1. of s. 53 of tho Code of Civil Procc*dure (Act X. of 1877), 
** at or before tlic first hearing,” are merely directi»ry and not mandatory, and, there- 
fore, a plaintiff may, subsequently to the •* first hearing,” amend his plaint, provided 
«uch amendment does not alter tlie original clmractiT of his suit. The plaintiffti 
(mortgagors) in a suit ngiiinst their mortgagees sought only for prodiu*tion of tho 
mortgage-deed or for an account, although the avenneiitK in the plaint wurrantt‘<l 
a prayer for redemption. SubtKMjuently to the first hearing of the suit they ajipliod 
t(» he allowed to Amend the plaint hy adding a prayer for rede!npti<in : Held tlint tho 
provisions of s. 53 of tlui Civil Procedure Cisle {Act X. of 1877) did not precludo 
the Court from permitting tlie amendment to he made. It is competent to ii Court, 
at any time tK‘forii piissing a decree, to frame an additional Issue embracung a iiiatttT 
iKit included in the plaint (firovided it he not inconsistiuit with it), or in the writbm 
Htatemeiit, but whicli may apj»ear up<»n the allegations made on oath hy tlio parties, 
or b}' any jw'rson present on tludr belialf, or made by the pleaders of such parties or 
persons. S, 34 of the CMvil Pn>cediire C<ale {Act X. of 1877) limits tlie, time w'ithin 
which a dtjfendanl may object for want of parties, but it (ltH‘S n<jt so limit tlm right 
of the plaintiff to add parties. In soiiu* eases s. 34 would imt prevent f‘ven a 
defendant fn)m ol>jeetif»g to the want^f a parly after the itrst hearing, r. f/., where 
after the first hearing and befi>re decree a co parcener or remainderman or reversitmer 
is bom, or wdu're a woman (who is a party) is married to a man who is not a party 
to the suit. The obje<‘(iori did not exist at or btffon? the first heariiig, and, th<*refore, 
could n(»t have been made or waived by the defendant ; anti if lie matle it at tho 
earliest tjpportunity after it camt' intt» existence, he would have satisfied the spirit 
of 8. 34. — K. and N. Modhe (Plaintiff) v. S. Donger (Defendant), L L. il., 5 Bom. fiOD. 

33. Where a defendant is added, tho plaint, if previously filed, 
Wljcro defendant added, shall, unless the Court direct otherwise, bo 
plaintiff to amend. amended in such manner as may bo necessary, 

and an amended copy of the summons shall be served on the new do* 
feudaut and the original defendants. 

The above section applies to M. S. C. C. and P. 8, C. 0. 

34 All objections for want of parties, or for joinder of parties who 
Tim© for taking objeo- no interest in the miit, or for misjoinder 

tions aa to uou-joiuder or as co-plaiutiffs OF co*defciidant.s, shall be taken 
misjoinder, earliest possible opportunity, and in all 

cases before the first hearing ; and any such objection not so taken 
shall be deemed to have been waived by the defendant. 

The al>ove section applies to M. S. C. C. and P. B. C. C. 

The w^ords in para. 1 of s, 53 of the Code of Civil Procc'dum (Act X. of 1877) 
** at or Iwforc the first hearing” am merely directory and not mantiator^', and, there- 
fore. a plaintiff may, subsequently to the *• first hearing,” aiiiend his plaint, provid<id 
such amendment does nut alter the original character of his suit. The plnfntiffs 
(mortgagors) in a «uit against their mortgagees sought only for prtKliictioa of the 
mortgage-deed or for an account, although the avcmients iu tho plaint warninted 
a prayer for redemption. SubHequently to the first lieaHng of the suit they applied 
to be allowed to amend the platni hy adding a prayer for reilem{>tion : Meld that tlie 
provisions of s. 53 of the Civil Pr<K,*«durc Cede (Act X. of 1877) did not prefdiide 
the Court from peniiittittg the amendment to be made. It is competent to a Court, 
at any time before {passing a dtxrree, to frame an ad<litiona] issue embracing a matter 
not included in tlie plaint (provide<i it l>e not inconsistent wdth it), or in tlie writtem 
Statement, bat whkb may appear upon the allegations made on oath by the partieS| 
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or by any pernon present on tbeir behalf, or made by the pleaders of such parties or 
persons. S. S4 of tlie Civil ProccKlure Code (Act X. of 1877) limits the time within 
which a defemiant may object for want of parties, but it does not so limit the right 
of the plaintiff to wM parties. In some cases s. 34 would not prevent even a 
defendant from ohj<jctiug to tlie want of a party after the first hearing, e. g., whore 
after the first hofiring and before decree a co-parooner or remainderman or revisioner 
is born, or whore a woman (who is a party) is married to a man who is not a party 
to the suit, Tlie objection did not exist at or before the first hearing, and, therefore 
could not have been inaile or waived by the defendant ; and if he made it at tho 
earliest opportunity afbT it came into (existence, be would have satisfied the spirit 
of s, 34. — U. and N. Modhe (Plaintiff) v. S. Donger (Defendant), 1. L. R., 5 Bom. 609. 

36 . When there are more plaintiffs than one, any one or more of 
K*ch of »Tor*i plaintiff. "'^y bo authorized by any other of them 

or deffendants inay author- w appear, plead, or act for such other in any 
iso any othor to app4»ar, proceeding under this Code : and in like 
Ao., for him. manner, when there are more defendants than 

one, any one or more of them may bo authorized by any other of them 
to appear, plead, or act for such other in any such proceeding. 

Authority to be in writing The authority shall be in writing signed 

signed and ftlod. by the party giving it, and shall be filed in 

Court. 

Tliic above section applies to iff. 8. C. C. and P. S. C. C. 

Recognized Agents and Pleaders, 

36 . Any appearance, application, or act in or to any Court, required 
Appearances, Ao , may Ik) authorized by law to be made or done by a 
in person, by recognized party to a suit or appeal in such C<airt, may, 
agent, or by pleader. except when otherwise exprc.«%sly provided by 

any law for the time being in force, be made or done by the party in 
irersou, or by bis recognized agent, or by a pleader duly appointed to 
act on his behalf: 

Provided that any such appearance shall be made by the party in 
person, if the Court so direct 

The uliovo section uiipIiVs t<» M. S. C, C. and P. S. (X C. 

87 . The recoguized agento of parties by whom such appearances, 
Btsoofmimd itgeiiU. applications, and acts may be made or doue, 
arc — 

(а) persons holding general powera-of-attorney from parties not 
Pamm. hol«Miig pownni. resident within the local limits of the jurimiic- 

of-ttitoriHuy parties tion of the Court within which limits the afipear- 
^ni uf jurMiotion. Auce, application, or act is made or doue, 

authorizing them to make and do sucii appearances, appiicatious, and 
acts on behalf of such parties ; 

(б) tnukht&rs duly tscrtificated under any law for the time being 
OsrtiSestod mukhiirs. ^ force, aud bolding special powers-of-attoi iiey 

authorizing them to doVon behalf of their prin- 
dpals, such acts as may legally be done by mukht^rs ; 

(o) persons carrying on trade or business for and in tite names of 
Pangnsssrryinff on trade pertiM not Tt«ideut within the local limits of 
or far fiu^ oat tho_ jurisdiction of the Court within which 

of jorisdietioa. ^ liiiiito Uie appearance, application, or act is 

made or done, in matters connected with such trade or only. 



PAttTlES, THEm APPEaBAKCES, APPLICATIONS, AND ACTS. SO 

where no other agent is expressly authorised to make atid do such ap- 
pearances, applications, and acta. 

Notliii»g in the former part of this section applies to the territories 
Brf‘cojrniz(id tigtnits in administered respectively by the Lieute- 

Pftiijsb, Oudh, and Central natU -Governor of the Punjab, and the Chief 

Pr<>vince«, Commissioners of Ondh anti the Centra! Pro- 

vifices; hut in those territories the recogtuzed agents of pirties by 
who.n such appearances, applications, and nets may be made and done, 
shall he such persons as the L<K*al Government may, from time to time, 
by notification in the official Gazette, declare in this behalf. 

Tuk above section applies to M. S. C. C. and (except cktiso h and the last para.) 

to !*. S. C. C. 

Thk U*nn non-rt‘sideiit in h. 57, cl. < 1 , of the CcMle i>f Civil Procedure (Act X. 
of 1^<77), covers cv(‘rv absence which inuy n'asonably be supposed to have been 
witiun the eonteinplution of the Lcffislulure in nsin^: thal. term : thus, where, a Mar- 
wadi had resided for forty years at Pen, and liad also a place of ImKiness there, hut 
wliu iisal ^one to his native country to p t his sisterH niarrie<i, and had been absent 
upwards of four inontbs, it was held x\\t\X he wtH * mMi-reKid<’nt’ within the local 
limits of the. jnrisdit ti<»n of the Pen Court, and that a person holding a ^>nend power- 
of-altorney from him was a n‘cojrnized ajjjent within the ineuniu^ of tfi<* section. — 
Kaiuciuindm Sakli.inun (Appellant) u. Keshav llurj^jiji by hia agent ilukma Depaji 
(liespoudent), I, L. 11., 6 Bom. 1(H). 

Tv» satisfy tiie conditions of s. 76 of the Civil IVocediin* Code (Act X. of 1B77) 
as to service of summons nn an agent, there must Im a |)erKon residing witlmut the 
hfiil juris<lietion, but < arrying on bu^ijiess or w<irk witbm tliose limits by a manager 
or Jigent. and sued on aeeonnt of such work — tbal is, Imsiness either actually itself 
earned (Ui by the ag< nl or manager, <rr forming part of the business in the sense t»f 
a ej)nneeied eourh** of UMUHaeti<«ns to the management of wbieli lie has been duly 
appointed. Ss. 7b and .57, elanse (r), are t«» be construed tj»gether, and are inti tided 
to carry out tin* same selieme of r«*jief, whieh rests iipttri tin* itiea that wln ?*e an 
agent has bei ii imt forward sul>^tAntially to take the platM* of his principal within 
n particular jurisdieti<*n, he Hiionld tik<' tin* place of sueh principal (at the t»ption of 
any person who was dealt with him) in ftiiy legal pro<‘efMlings tliat may arist* out of 
the lniNin<*'^s or work in whieh the agent lius been virtually' u local priin'ijtal. 7’Iie 
in:magiT t»r agi'nt eonteinplaled by tin* (,N>de is erie who has an imtiativi* and indc- 
pel, (lent discn-lion, albeit nubjeet pjmvjbly' to prineiph s and general ordf‘rs prescribed 
for bis guidam'c. A mere servant employed to carry out ordi rs or to execub* a par- 
ticular <*ommission, or a factor or commuri agent wlio is rn»t iderililicd with the lirm 
for v^ hicli he acts, is not such an agent. The tinn of (TancMh |^al) Soonder l..all lyirricfl 
on business at Agra. It had no place of biisine.SH in Bomb i v, iuit it etrj})](fyed (t as 
its .»gi‘nt in Bombay in certain <U“aliiig« which it }»ud wi:h the plainlilf. Tlie lettiTs 
and telegrams <»f the liriii to (J wen; sent to the pluintiir’s place of business, nr 
a'idrcHStai lu (i us un individual, not in the iiuiiie of the linn. O did not liiiiiscif 
initiate any busiue>s nr in any way stand hetween his einj»joyer’s firm and th<; plaint- 
iff. (Irtd that <» was not tin* defemlantV timniiger or agent within the meaning of 
thi' (’ivil pKKMalure (Vsb*, s. 7f}, and that in uii action against the (h*fendanU, S4*rvice 
of summons u|mui him was not <liie servii'e. G in particular instaruH'S drew huiidiH 
tm the firm of (iuiichIi Ball Sminder Ball, whieh thal tinn duly accepU*!! ami paid. 
Heid that he might reasonably Ik* deemwl their agent <;r manager for this paiticiilar 
kind of bu.'^iness if for nr^ other, and m^ndcc; on him might probably suflice in the 
case of a phiintilf suing mi liiuidi tninsfo tion ich with the firm through him. S<Tvicu 
unduly made under s. 76 dta*#* m>t Inaxmie effcrUtial hy naisfui (d the fact <;f such 
sen it e being siibs/Mpiently notified the paiiten really inbTestecI »s defendant#. 

— ^iS<*rvice iliily effe<u<Kl tinder s, 76 is effectual without reference to tfie cir- 
eumstunces of its bf'ing or n**! l«‘ing C(unrfiiiriieat4*4l to the r<*al defendants. — G^icu! 
das I Hvttikfidas of Hydenibswi. carrying on hiiHinoss at Bombay under the name of 
(fioiluir Uil Fat<*h (^Kiml by hi# iriiintiti Moti Bal Buna Chand (Plaintiffs), r. (binesh 
JBal Ualfisroy ami otln^rs, eairryirtg on business at Bomfray nnder the lirrn of iaue#ii 
IrfU txfouder Lai ( liefendanta), I. L. K., 4 Bom. 416. 
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S8. Processes served on the recognized agent of a party to a suit 
fiwvico of proooM on Of appeal shall be as effectual as if the same 
reoogiiizod agunt. had been served on the party in person, unless 

the Coutt otherwise directs. 

Ttie provisions of this Code for the service of process on a party 
to a suit shall apply to the service of process on his recognized agent. 

The above section applies to M* S. C. C. and P. S. C. C. 

39 . Tlie appointment of a pleader to make or do any appearance, 

application, or act as aforesaid, shall be in writ- 
Appointmont of pleader, j appointment shall be filed in Court, 

When so filed, it shall be considered to be in force until revoked 
with the leave of the Court, by a writing signed by tl»e client and filed 
in Court, or until the client or the pleader dies, or all proceedings in the 
suit are ended 8t> far as regards the client. 

No advocate of any High Court established by Royal Charter shall 
be required to present any document empowering him to act, 

Thk ul>ove Mcelioii applies to M. S. C. C. aiul P. S. C. C. 

40 . Processes served on the pleader of any party, or left at the office 
ftervico of procosa on or ordinary residence of such pleader, relative 

P**’»<*«^* to a suit or appeal, and whether the same be 

for the personal appearance of the party or not, sliall be presumed to 
be duly communiaited and made known to tlie party whom the pleader 
represents ; and, unless the Court otherwise directs, shall be as effectual 
for all purposes' in relation to the suit or appeal as if the same had been 
given to or served on the party in person. 

Tuk uIhivo Hection itppUcH U> M. S. C. C. and P. S. C. C, 

41 . Besides the recognized agents described in section 37, any 
Agoot to roooivo pi'ooosii. person residing within the jurisdiction of the 

Court may be appointed au agent to accept 
service of process. 

Such appointment may bo special or general, and sliall be made by 
IIU ttiipuitttment to bo au instrument in writing, signed by the ptiii- 
io writing, and to bo fUod cipal ; and such instrument, or, if the appoiiit- 
ta Court. merit be general, a duly attested copy thereof, 

shall be filed in Court, 

CHAPTER IV. 

Of the Frame of the Suit. 

42 . Every suit shall, as far as practicable, be so framed as to afford 

Suit how to bo frainod. for a final decision upon the subjects in 

dispute and so to prevent further litigation 
concerning them. 

Im m«iN>sixo of ft irecoml up{M'ot. the High Court in competent, under Act X. of 
1H77, s. 4*i, to coosidcr the <iue#«liou whether the pluintiil htt»» any cau«e of action 
or not, akhoiigh such quotation has not Ih.h‘» mittvd by the de£cndaiU-ap[H‘llant in the 
below Of in hi»* mcmoranilinii <»f *»eoond apjHuil, bm i« rai»<>d for the lirs^t time 
at the Imriug of such appoai. — Lachman Praswid r, Habadar 3ingli, 1. L. it, t All. 
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48. Every suit shall includd the whole of the claim which the 
Bait to iaoiade wIk^o plaiutiff is entitled to make in respect of the 
cause of action ; but a plaintiff may relinquish 
any portion of his claim in order to bring the suit within the jurisdic« 
tion of any Court. 

If a plaintiff omit to sue in respect of, or intentionally relinquish, 
Reiitiqaiabment of part any portion of his claim, he shall not after- 
of claim. wards sue in respect of the portion so omitted or 

relinquished. 

K person entitled to more than one remedy in respect of the same 
Omimion to me for one Cause of action may sue for all or any of hia 
of aororni romodius. remedies ; but if he omits (i xocpt with the leave 

of the Court obtained before the first hearing) to sue for any of such 
remedies, he shall not afterwards sue for the remedy so omitted. 

For the purpose of this section, an obligation and a collateral secu- 
rity for its performance shall be deemed to constitute but one cause of 
action. 


A lots a house to B at a yearly rent of K«. 1,200. The rent for the whole of the 
years 1H81 a?i<l 1H82 is due arel unpaid. A Bins H <»uly fi>r the rent due for 18H2. 
A shall not uflerwards mu B for the rout due for 1881. 

The above Ht^ction applioR to M. S. C, C. and P. 8. 0. C. 

Hsus w'hen* two suits were institutcul simultaneouHly, nnd one of such suits had 
been deteriniued, that, assuming that the cliiiiiis ui such Huits aros<* <,ut of the saino 
cause of Uistiiui an<I should have been iucliide<l in one suit, the proviHious of s 7 of 
Aid VI 1 1, of IHoIl w(‘re no l»ar to the entertainment of the second suit. — Kah'shar 
I\?rshad (Plaintiff) r. Jaujan Nath and another (Defendants), I. L. R., 1 All. 050. 

D, HEINO able to pikj for iho poHsession of certiin property, omitted to <|o so, 
and sued in the first instance only for a declaration of her right to such propcirty. 
The (.'ouil refusing to make any such declaration, on the ground that she could suo 
for possession, I) tlu u huimI for possession. JJeM that the second suit was not barred 
by soi tioii 7 of vVet VfJl. of IB.oll. See also Tulsiram v. (Jungaruni I. L. H., 1 All. 
252. — Dirho (Plaintiff) v. Keslio Hai (Defendant), I. L. R., 2 All, H5fi. 

The obligee of a liond for the payiueat of money, hypothecating irnmoveahlo 
profKTty as a (roUaU?ral stH'urity for such puyme.nt, sued for the monies due on the 
bond, hut oTuitU‘d to claim the euforcenieat of his lien, and obtairu'd a decree only 
for the payment of the amount of the Iwnd-delR, lie suhsequently Kiied to cii- 
force his lien : IffU tlmt, under Act X. of 1877, s. 43, as amended by Aet XII. of 
187U, s. 7, lie couU not he permitted to sue to enforce his lien. — Gumani o. liam 
Padamth Lai, I. L. R., 2 All. 838. 

J liAO a right to share in a certain estate, os an heir to her father, and also as an 
heir to her brother. She tmnsferrwl such right by sale to II. H sued 8, wlio hail 
acquirtni the wlnde estate by uurcliase at sales in exec;utioo of decrees against the 
other heirs of d’s brother, for J’s share as one of her hrother’s heirs in such estate, 
and obuiiHid a dt.'cnjo. fi then sued 8 for J^sahare as one of the fatlier's heirs in 
such estate. Held that U was debarred from bringing the second suit by the pro- 
visions of ». 43 of Act X. of 1877. — Bhafkat-an-nissa (Plamtiif) v. Sbio Salmi and 
others (Defendantsb 1. L. K., 4 AIL 171. 

W UEKK a plaintiff originally sued for a certain sum upon his khatta-hooks, and 
an objection was taken by the defendant tlmt he ought to iiave suf^ upon a hat- 
chitta, whereupon the plaintiff amended his plaint by suing for the amount admit- 
twily due upon the hat-chitta, in j^dition to the amount he dairiHHl upon his khatta- 
\Mmk» ; Held that, when the plaintiff amended his plaint by swing iip<m the hat- 
chstta. his causes of action, nrhich, when the suit was originally frarnoci, w«rre distinct, 
bocarm; united ; that there was no reUngm^meni in the original suit within the tenns 

P.C.6 
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of Art VfFT. l^r>D, 8. 7 (corresponding: with Act X. of 1877, 8. 43) ; and that the 
plaint wftM rightly atiiendtsd. — Uani Tarrun Koondoo n. Hossein Bukfih, I. L« R., 3 CaL 
7B5. 

Twk plaintiffs mied the defendanta for po«8e«sion of the land upon which cer- 
tain stootl, and for such trees, Htating that on the 19th June, 1879, the defend- 
uritfi Ii.'kI jntorf(ircd with their posHCHsion of such trees, nnd had wrongffully taken 
ihi‘ fruit thereof. The plaintiffs Huhne/piently «ued the defendants for the value of 
tlui fruit upon Kuch tri'es, allogiug that on tlui 19th June, 1879, the defendants had 
wnjngfnily tiiken Hin;h fruitn. Jlfild that, as the cuuse of action i, the taking of 
Siirli fruit, wuh in both suilH uhuitical, and the plaintiffs not having claimed the value 
of mik'Ij fruit UH lueHTie-prolitH in the first Hiiitu, necond suit was barred l)y the pro- 
visious of H. 43 of Act X. of 1H77. — I>ahi l>iul Singh and others (Plumtitfs) c.^Ajaib 
Singh uiul utherH (Defendants), 1. L, U., 3 All. 543. 

At the c1oh<! of the Ih'iigali year 128;!, wdiicdi was on the 11th April, 1877, tho 
defendant owed to the plaintiff, his lamllord, the rents <»f his holding for the years 
1281, 1*282, ami 1283. The plaintiff, in the iiiouth of April, 1878, before the eloso 
of lh(' year 1*284, insfiiuivd a suit for the nail for 1281 only, and obtained a decree. 
On the loth April, 1879, lie instituted another suit for recovery of tho rents for tho 
years 1*282, 1283, 1284, //r/d that the claim for the years 1282 and 1283 was barred 

tinder 8, 43 of tho Code of Civil Proecdure. Tho cases of Raja Sutto Churn Ghosal 
r. Ohlioy Nuud Das, 2 W. R., Act X. Rub, 31 ; Ram Soondar Stun ??. Krishno Chander 
(biopto, 17 W. R. 380 ; and Kristo Kinktu* Puraniauick v. Ramdhan Cliattangia, 24 
W. U. 3*26, are overruled l)y s. 43 of Aet X. of 1877. — Taruck Chuniiar Moukerjeo 
(Defendant) v. Panehu Mohini Dehya {Plamtifl‘), I. L. R., 6 Cal. 791. 

A MoiiTOAOifitt hatl two rtunodieK in respect of tho mortgagor’s breach to pay 
th»’ stipulated interest at tlu* time fixed by the oontraet of mortgage, one biung a suit 
on fore<‘losure-pro(UHslings to convert tlu! mortgage into a sale, and the other a suit 
to recover lus uuinev against bis debtor hy euforeeiruuit of his lien against tin* rnort- 
gttge,<l pr<*porty. lie sued for the first reine<ly in respect of such breach, omitting 
the s< <*tuid. llis suit was dismisstul on the ground that lu^ was not cntitle<l to such 
remedy until the ex|«ration of the mortgage-term. He afterwurds sju'd f(u* thf? 
second remedy, /ir/d that, inusmueh as the mortgage!* was not, at the time of Ids 
suing for the first remedy, “a person entitled to more than ime nunedy,” not being 
iUilitled'’ t4> the first, but only to the secaiml, Ids omissiun at that time to sue for 
tlu' second remedy was not, under 8. 43 of Aet X. id 1877, a bar to his afterwards 
suing fvtr it, — Piari (Defeudant) v. Kldali Ram (PiaintUf), I. L. U., 3 All. 857, 

8, AM om* 4»f tin* heirs of his brother sued the houm of M, the other heirs of M* 
foe, aiiiougst other things, a declaration of his right to share in the rights and 
int«'r«‘MtM <»f M us tin mortgagee under a deed of mortgagt*. which he valued at the 
prim ijuil sum atlv'aueed under tlie mortgage, vh., Rs. r>,6(X), stating his cause of 
action to he the obstruction eausisl hy the tH>ns of M, to Ids sharing in MV estate. 
He t)btained a decree decliriiig his title to the share claimed. L, one of the sons 
of M, bail frauduhujtly eoneeahsl from and k« pt S in ignorance of the fact that 
previously to the suit he had realized Rs, 8,fV24 under the mortgage. On this fact 
viutdug to SV knowledge he sued the sous of M to naauM'r Ids sliarc of that «um. 
IJefd that the secoml suit was not RunMl hy seetion 7 of Act VIIF. of 1859. Rul- 
wtvnt Singh r. Chit tan 8ing, U. C. Ft., N.-W. P., 1871, 27, followed and observed 
on.-4sudmmu Sing and othei*s (DtffeuduntM) ». Saiiwal Singh (Plaintiff ), I. L. R., 
I All. f43. 

Atx^*Ri>lKti to the tenns of a mortgage possession of the mortgage!! property 
was ti> be dfdivered to tlie iiiortgagiH*, and he was to take tlie mesne profits. Tho 
mortgagor r«*fuse<l to deliver possession of the projH‘rty, ami the mortgagee sued 
Fdin t4» enfoi\*e s|H'eific ^k*rformance of thi* <‘ontnict to deliver pi^ssession, and ol>- 
taim <1 a <leertH>. At the time lids suit wm brought, the mortgagee had been kept 
out of oosseasion of the projierty for two years, during which time the mortgagor 
had taken the mesne-profits. Tlie mortgagee Huhscw|uently sued mortgagor to 
n>rover the uiesim'prontH of tlie ?ni»rtgjige prop<*rty for those two years. Held 
that, at the tui»rtgagt>e might in the foniier suit, in addition to soc*^kitig the specific 
fwrf«irtuaftee of the mtutgage-contract* have avskt;d for nueh mesne-profits hy way of 
eouif»en«iiti<»n fur llu* hixaudi of it, and as the chum for {.^isaeaaiou and uiesnce profits 
men. iu oi the sotm caiioc of action, ri:., the breach of the vouuact to give 
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pOR«e88fon, second suit was barred by the provfHions of h. 43 of Act X. of 
1877. — Lalji Mill and another (Plaintiffs) r. Ilulasi and another (Defendants), I. L. R., 
3 All. aeo. V , 

The pluintiif held a iiiort|?afro of certain immoveable property given to him by 
the defendant to aecure the repayment of u loan of money with interest. Tho 
plaint Htate<i the fact of the iiiortguge, but prayed only for u money-decree, Tito 
mortgage containeti a per8t)nai undertaking t4) repay. Plaint iIFh oouiiHel, dia^otly 
upon the case Isu’ng called on for hearing, and before tho case bad in any way been 
gone into^ applied (under s. 43 of Act X. of 1877, Civil Pnveedure Code) for leave 
to reserve bis remedies under tho mortgago, taking then only a mon<ry*de<!re4', an 
application which, it is provide<l by that section, must hv made “ bof^rt* tlie first 
hearing.” //s/ff Uiat th(‘ np[»lication was not too lato. The said mortgage was 
dated 16th February 1870. and llie plaint in this suit was tiled on the 2Hilj April 
1881. The plaintiff mainbiined that he was not time-barred, as be had twelve yours 
within wliicli to bring the suit under artielo 132 of sch. ii. of Act XV. of 1877. 
Held that tho plainlitf was too lute in bringing a suit for a moncy'-ilecreo on tho 
pnmiiso to pay in the mortgage, inusmuoli as tin* article referred to was meant to 
apply to Hiiits lirought to enfor(;e against the property payment of money <?harged 
upt»n immoveable pr(»|K»rty,” and not, under any circumstances whatevu^r, to a suit 
for a men! mon< v-decrcc. — Pestonji Bez<mji t?. Abdool Ibihiuiau Bin Siiaik Bmloo, 
I.J.. li., 5 Bom. 463. 

A MOKTGAor.K brought a suit agaiiisl tlie mortgagor to htive a dt»claralion of bis 
lien ov%r the mr>rtirag<*d properties, un<I obtiiimsl a ilecreo. lie aftorwunls bnaight 
another suit against eertuin uttu<*birig wditors of bis inortgf»gi>r, to have a declara- 
tion of his lien over ci rtuin surplus imuu'ys in iIm! hands of the Colleeb»r, who, 
pr<.‘vious to the institution of tlie lirsi suit, bail sold cerbiiii of the mortgaged pro- 
perties free of all irieumbnmees for arrears of (iovcriuuent revenue. Hrid that 
till! K(M ond suit was not bafre<l under Act VI 11. of 1853, s. 7. Held also that tbo 
mortgage deerci* d(‘cl.‘iririg the lien »iver all tb<' niortgag 4 ‘d propeilies covered tbo 
suqduH saIe-nroce#*ds tlu ri irt the hands of the ("olleetor, because th(»se iinmcys must, 
as between tne Jiu»rtgjtgee and aUaebing cre4li*ors of the mortgagor, be tak<‘n to 
represent the mortgaged j»roperties. Ileera Lull t’bowdliry v. »laujke.e Nath Mooker- 
jeo (IG W. R. 222) fallowed. The dix-trim* of marshalling does not apply an between 
a mortgagee and attaebing (Tcilitors of the mortgagor who hold in<‘re money-deere(‘H. 
The period of limitation preseribctl by art. 15, scb. ii., Act IX. of 1871. for a suit tt» 
set aside an order of a (’ivil C^mrt, doi's noiapjdy where the order Himply amounts to 
a declaration that the t’ouri eofj-iilers it lta> no jurisdiction to act in the proc<*ediiig 
IxTore it. — Kristo Dass Kundoo and another (DeieudantH) v, Raiiikant Roy Cbuw'dhry 
(Plaintiff), I. L. K., 6 Cal. 142. 

A, A Hindu wddow, granb'd, w ithout legal n<*cesHity, a niokurari lease of ccrhiin 
manzas. portion of her busband’H estate, to B, During IPs possi^HHUin part of tlio 
lands comprised in the grunteil m.iuziis were taken up by Dovcrnmenl, arifl tlie com- 
pensation-money w’us lodgifd in tin* cfdleetorate. A having afttTwurds died, tho next 
twirs of AV huslmnd, on the 7th Oeiobcr, 1871, sued B to recover posHcsKion of tim 
tanuzas, but, not iKung aware of the facts, did not in that suit claim the* <fompeiiHa- 
tion-inoney lying in the eolIectf>niUi. While tliis suit was still pending, B, in Alarch^ 
1872, drew tfie compensfitioii- money out of Umj collectorat*!. Tho heirs, after obtain 
ing a decree agaimtt B yMissessKiri of the iiiunzaa on the 13tli SttpUnnlMT, 1875, 
instituted a fresh auit against him t<» rec4»ver the coiiifHmsation- money WToiigfully 
drawn out by him from the colleetorate. //e/d, first, tliat the suit was nut Uirred by 
fw 7 of Act VIIL of 1853. Held aUo llmt it was not barresd by limitation, allboiign 
more tlian three years had elapsed since? the money hati Injcn drawn out by B, art. 
118, and not art 60 of sch. ii. of the Limitation Act IX, of 1871 applying to the cast?. 
Held, further, that the claim of the heirs was a pniper subject for a rtsgiAhu* suit, and 
could not have been heani arwl deU?nntne<l in the course of the proceedings in 
execution of the decree which they liad obtain (xl against B for jmsstission of tho 
mauzaa. — Nand La) Bose and unotlior (PlaintiffH) v. Mir Aboo Muluuiiiuad and cthora 
(Defendants), I. L. R., 5 Cal. 537. 

Ill 1876 accounts ivere stated between B and D, and a balance of Rs. 800 wra# 
found to be due from I> to B. D gave B an instriimcnt wluTcby he agree#! to pay 
the amount of such balance in four amiual uMtalmeuta of Ue. 200. B at the 
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time iK»tod in hiM acoovnt-hook that sucb balance was payable in four isstalmenta 
ol Rs. 2()0 yearly.” In tluly, 1879, B sued D upon sucli in^rument for the balance 
of the first instaunent. The Court trying this suit refused to receive such instru- 
ment in evidence cm the ground that it was a promissory note, and as such was 
improperly stamped. Thereupon B applied for and obtained permission to withdraw 
from the suit with liberty to bring a fresh one for the original debt. In October, 
1879, B again sued D, ckiniing the balance of the first and second instalments, 
basing his claim upon the n(»te made by him in his account-book. He obtained a 
decree in this suit for the ainoiiut claimed by him. In 1880, B again sned D, claim- 
ing the amount of the third instalment, again basing his claim upon such note. 
i/«/d by Bponkic, »!., that the suit lasl-mentioned was barred by the provisions of 
«. 43 of Act X. of 1877, inasmach as B should, in tlic second suit brought by him 
against D, have claimed the balance of the money found due from D to him upon 
the accounts stated between them, insU'iid of claiming the lialoncc of the instalment 
due. //«j/c/ by OUllield, J., that such suit was not so barred, tlic cause of action 
therein and in llie former suit being diffenmt. Held by the Court tliat the agree- 
ment by I) t(j pay the balance found due from him to B on accounts stated between 
them in instalments of Hs. *200 anniiully could not be proved by the nolo made by 
B in his uecoimt-bock, but could only be pnivtd by the promissory note. — Benarsi 
Das (IMaintjff) r. Bhikhari Das (Defendant), I. L. It., 3 All. 717. 

44. Rule a . — No cause of action shall, unless with the leave of the 
Only certain claims to be Court, be joined with a suit for the recovery 
joiiiod with Bait for re- of itnmovcable property, or to obtain a declara- 
covoty of land. ^ immoveable property, except — - 

(a) claims in respect of mesne profits or arrears of rent in respect 
of the property claimed, 

(b) damages for breach of any contract under which the property 
or any part thereof is hold, and 

(c) claims by a mortgagee to enforce any of his remedies under the 
mortgage. 

Rule 6.— No claim by or against an executor, administrator, or heir 
Olaiam by or agaitist exo- ^ such, shall be joined with claims by or against 
cutor, adminigtrator, or him personally, unless the last mentioned claims 
^ are alleged to arise with reference to the estate 

in respect of which the plaintiff or defendant sues or is sued as executor, 
administmtor, or heir, or are such as he was entitled to, or liable for, 
jointly with the deceased person whom he represents. 

Thr almve section (except rule a) applies to M. S. C. C. and P. 8. C- C. 

Trk platntilf sued for specific piM^ormance of an agreement in writing, which 
set forth, infsr alia, tliat the ui'fendants had agreed to sell, 4c., under certain condi- 
tions as agreed um>o. The defiMidants alleged that tl>e written agreement did not 
eontain the w'hole of the agroenient between the parties, and ofPertHi parol evidence 
m 8Hr>|>ort of their conUmtion, /leid (reversing the judgment of Wilson, J.) that 
the parol evtoeneo was aitmissible l«:» show what was intrant by the clause ‘‘ oertuiti 
eonditions os agreiwi upon.” Per Pontifex, J. (Garth, C.J., dissenUng).— Tlie evi- 
dence was admumibte under proviso 1, s. 92 of the Evidence Act (1. of 1872). Dis- 
cusiiion as to the imuming of s. 92 of tlm Evidence Act, and of ss, 17, 22, and 26 of 
the Specific Relief Act, Per Pontifex, J. — It is of the essence of specific perfonn- 
anoc tliat part only of an agreeraent should not be performed. Part tlie ptir- 
e base- money had ^en advanced by the plaintiffs to the de^ndants, for rrhich the 
defendants had given their promiseony notes ; and the plaint contained a prayer that 
the defendants lie onlerwi to pay over the amount of the mites. Mekf (affirming 
the diMHitsion of Wilson, J,) that tlhere was no misjoinder of causes of action within 
thv m» lining of «. 44, rule a of tlie Code of Civil Procedure CA«t X. of 1877). — 
U. M. Cutt« i\ T. F. Brown, I. L. It, 6 Cal. 328. 
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In TH« miifiiasa] of this presidency the transfer of the ownership of immove- 
ahle property to a vendee who has obtained a decree ordering the s^iecific piM’- 
formance of the contract of sale to hinjaclf does not wait for flle exeention of a 
convt*yance — e ven if the vendor is required, as he seldom is, to execute sucii a 
conveyance — but is affected by the passinj? of the decree itself, coupled with the 
payment of the purchase- money. A entered into an af^reeuicnt with B for the 
purchaso of moveable and immoveable propt^rty, and paid a deposit. Under such 
an ajjrrt^emont, by section 85 of tlie Indian Contract Act, the ownership of tbo 
moveable property would not pass liefore the transfer of the inimoveabK' pro- 
perty. B, instead of conveyinjr to A tlie property agreed to be conveyed to him, 
conveyed it to C, and put him, C, in possession. A brought a suit agtiiust C and 
and obtained a decree sidting aside the conveyance to 0, and ordering B specilii'ully 
to perform his contract and execute a conveyance of the property to himself, A. 
This d(‘cree was conliriiied on appeal. B refusing to execute ifjc crmveyunce to A, 
the couveyance was executed V>y tlie Court under the iirovisions of s, 202 of Act 
VITJ. of 1859. C still detaining possession of the moveable and immoveable pro- 
perty in question, A bnmglit this suit against him to recover jtossession of the same. 
The suit w'us brought witliiii three y<‘ars of the final decree of the Court of Ap})('al 
in the former suit, ordering a couveyance of the property to be executed to A, but 
not within three years of the date of agreement to purchase, and it was contcuided 
that as to the ww^eable property the suit was tiine-hurred. Held that the suit for 
tlie posHiissioii of the moveable pro|K?rty was not timt'-harred, as the right to posses- 
sion of both moveable and iiniuovi-able property accrued to A, at the earliest, on 
the date of the linul decree for specific performanco of the agreement of sale, anti 
it was from that time that the “ dcbiitieris possession’* first hecume unlawful under 
art. 49, schetlule ii., of Act XV. of 1877. An ohjt'Clion that the plaintiff Imih joined 
togetiier causes of action which, by s. 44 of the Civil Procedure Ccsle, may not bo 
joined together without leave first obtained, is taken t(H) late if it is tukim for tlio 
first time in the Court of Appeal after the case has been alreatly heard on its merits, 
— Dhondiba Krislinaji Patel and another (Original Plaintiffs), Appi*llants, v, Uaiii 
Chandra Bhagvata and others (Original DefendantB), lic^spoudents, 1. L. H., 5 Bom. 
564. 

45. Subject to the rules contained in Chapter II. and in section 44, 
Plaintiff may join se- the plaintitf may unite in the same suit several 
veral oauBos of action. causes of action against the same defendant, or 
the same defendants jointly ; and any plaintiffs having causes of action 
in which they are jointly interested against the same defendant, or the 
same defendants jointly, may unite such causes of actiou in the same 
suit. 

But if it appear to the Court that any such causes of action cannot 
Court may order separa- he conveniently tried or disposed of together, 
tlon. ^ the Court may, at any time before the first 

hearing, of its own motion, or on the application of any defendant, or 
at any subsequent stage of the suit, if the parties agree, order separate 
trials of any such causes of action to he bad, or make such other order 
as may be necessary or expedient for the separate disposal thereof. 

When causes of action are united, the jurisdiction of the Court as 
regards the suit shall depend on the amount or value of the aggregate 
subject-matters at the date of instituting the suit, whether or not an 
order has been made under the second paragraph of this section. 

Thx above section applies to M. 8. 0. 0. and P. 8. 0. C. 

A STBANORB to a contract of which specific performance is sought cannot be a 
party to the suit. Where, therefore, the plaintiff sued as against one defendant ^>r 
specific performance of a contract to sell land, and as against another for a declaration 
tmit he was not entitled to any charge upon the said lands : Held that the latter de- 
fendant was improperly made a party to the snit.— Luckumsey Ookerda (Plaintiff) v. 
Faxnlla Casbutnuboy and others (Defendauis), 1. L. 5 Bom. 177* 
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In a 8UTT iDstliuted againHt six different parties, plaintiff prajred for kli&s posses^ 
sion of a four-anna sfiaro in a certain lot, or, in the alternative, for a decree for 
arrears of rent against the defendants, or such of the defendants as should, on 
enquiry, appear to be respectively liable. It appeared that plaintiff had been kept 
out of possession by one only of the six defendants, and that, if he was entitled to 
a decree for arrears of rent, another of the defendants was liable for a portion only 
of such arrears ; Held (with reference to Act X. of 1877, ss. 31 and 46) that the 
suit was not improperly framed ; that there was no objection to the prayer for 
altfjrnative relief ; and that the suit should not have been dismissed for joinder of 
oauses of action. — Janokinath Mookerjee v. Ramrunjun Chuckerbutty, I. L. R., 4 
Cal. 949. 

Thx sons of R and of K and of 8 possessed proprietary rights in two mah^ls 
of tt certain mouza. P jpoasessed proprietary rights in one of those mahills. In 
April, 1879, the sons of U sold their proprietary rights in both mahAls to G. In 
August, 1879, the sons of K sold tlieir proprietary riglits in botli mahals to G. Later 
in Uie same month tlie sons of S sold their proi)rietary rights in both muhiils to N. 
G sued N to enforce a right of prc-enipti»>n in respect of the sale to the latter, and 
obtained a decree. P then sued to enforce a right of pre-emption in respect of the 
three sales mentioned above, so far as they related to the nmlial of which be was a 
co-sharer, joiningasdiifendantN G and N and the vendors to them. G alone objected 
in the Court of lirst instance to the frame the suit. That Court overruled the 
objection, and gave P a decree. The h»wcr Appellate Court reversed this decree on 
tlus ground of misjoinder. Held that in respect of G there was no misjoinder, but 
that in n^spect of the other defendants there was misjoinder of both causes of action 
and parties. Inasmuch as, however, G alone objt*cted to the frame of the suit, and 
the defect did not affect the merits of the e-ase or the jurisdiction of the Court, the 
lower Appellate Court ought not, regard being had to s. 57^^ of Act X. of 1877, to 
have reversed the decree of the Court of first instanet* by reasrvn of such defect. — 
Kalian Singh (Plaintiff) t’. Gur Dayal (Defendant), I. L. R., 4 All. 163, 

46. Any defendant alleging that the plaintiff has united in the 
Xlefendant may apply to sanie suit several causes of action which cannot 

oonaue suit. be conveniently disposed of in one suit may, at 

any time before the first hearing, or, where issues are settled, before 
any evidence is recorded, apply to the Court for an order confining the 
suit to such of the causes of action us may be conveniently disposed of 
in one suit. 

Thr above section applies to M. S. C. C. and P. S. C, C. 

47. If, on the hearing of such application, it appears to the Court 
Court, ou hoartugappU- that the causes of action are such as cannot 

cation, mar oxolude soma all be conveniently disposed of in one suit, the 
oausos, and order amend- Court may order any of such causes of action 
***®**^ to be excluded, and may direct the plaint to be 

amended accordingly, and may moke such order as to costs as may be 
just. 

Every amendment made under this section shall be attested by 
the signature of the Judge. 

Tub above section applies to M. S. C. C. and P, 8. C. C. 


CHAPTER V. 

Of the Ii^sTXTUTioN OF Suits. 

Suita to bo oommeaoad ^48. Evei^ suit shall be instituted by pre* 
bypIduBi. aenUng a plaint to the Court or such officer as 

it appoints in tins behalf 
Tus above seettoa applm to M. S. C. 0. and P. S. C. C. 
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49. The plaint must be distinctly written in the Tangnage of the 
Langaage of plaint. Court ; provided that, if such language is not 
English, the plaint may (with the permission 
of the Court) be written in English ; but in such case, if the defendant 
fio require, a translation of the plaint into the language of the Court shall 
be filed in Court. 

The abovo section applies to M. S. C. C. and P. 8. C. C. 

Particulars to be oon- 50. The plaint must Contain the following 

taiued in plaint, particulars : — 

(а) the name of the Court in which the suit is brought ; 

(б) the name, description, and place of residence of the plaintiff; 

(o) the name, description, and place of residence of the defendant, 

so far as they can be ascertained ; 

{(i) a plain and concise statement of the circumstances constitute 
ing tlie cause of action, and where and when it arose ; 

(«) a demand of the relief which the plaintiff claims ; and 

{}) if the plaintiff has allowed a set-off or relinquished a portion 
of his claim, the amount so allowed or relinquished. 

In money-TOito. ' seeka the recovery of mo- 

Tiey, the plaint must state the precise amount, 
so far as the caxse admits. 

In a suit for mesne- profits, and in a suit for the amount which will 
be found due to the plaintiff on taking unsettled accounts between him 
and the defendant, the plaint need only state approximately the amount 
sued for. 

When the plaintiff sues in a representative character, the plaint 
Where piaiutifl' auea as should shew, not only that ho has an actual 
representative. existing interest in the subject-matter, but that 

he has taken the steps necessary to enable him to institute a suit con- 
cerning it. 

lUnstrationn, 

(a.) A Hues as B’s executor. The plaint must state that A has proved H’s will. 

{h,) A sues as C's administrator. The plaint most 'State that A has taken out 
administratiun to C’s esUite. 

(c.) A su<*s as guardian of D, a Muhammadan minor. A is not D’s guardian 
aceordiug to Mt]hamnl.^dun law and usage. The plaint must state tliat A has been 
ppeeially appointed D’s guardian. 

The plaint must shew that the defendant is or claims to be inter- 
Defendant’s interest and ested in the subject-matter, and that he is 
liability to b© shewn. liable to be Called upon to answer the plaintifif’s 
demand, 

lllustrcUion^ 

A dies, leaving B his executor, C his legatee, and D a debtor to A’s estate. 0 
sues D to coiin>el him to pay his debt in satisfaction of C’s legacy. The plaint must 
shew tliat B has causelessly refused to sue D, or that B and JD have colhidtsi for the 
purpose of defrauding C, or other such circumstances rendering D liable to C. 

If the cause of action arose beyond the period ordinarily allowed by 
Grounds of exemption any law for instituting the suit, the plaint must 
{root limitation-iaw, shew the ground upon which exemption from 

such law b claimed. 

Thx above secdon applies to M. 8. C. C. and P. S» C. C. 
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T*!? all ca«fi», wlicther a plaint Is verified by the plaintiff or by aoitie other peiwm^ 
ilitf party Verifying should state shortly wliat paragraphs he verities of his own 
knowletlge, ana wimt paru^aphs he believes to be true from the ixiformation of 
others, — in the matter of Upondro Lull Bose, I. L. R., 6 Cal. 675. 

Thkue is no law at present in force in the nmfassal which obliges a person, 
claiming under a will, to obtain probate of the will, or otherwise establish his right 
UK executor, administrator, or legatee, before ho can sue in respect to any property 
whi(?h ho claims under the will. In any suit or proceeding instituted by him, it is 
for the Court, in which the suit or proceeding is i>eniling, to determine, for the pur- 
piMos of such suit or proceeding, whether the will is genuine and valid, and confers 
upon the plaintiff or applicant tlie right which he claims. — BhagvAnsang Bbdrdji 
(Applicant) v, Bechanlis Uarjiv4nd4s (Opponent), I. L. R,, 6 Bom. 73. 

It 18 not neoessury to obtain tluj leave of the High Court under cl. 12 of tho 
Ijotters PaUoit to sue to set aside a decree of that (Jonrt, made upon a compromise to 
which tlui plaintiff has been induced by the misrepresentation of the dcLmdant to 
•igree, ev<m when it appears from the plaint that the defendants are outside the 
jiirisiUction of the Court, To describe tho plaintiff us residing in Chitp<ire Road in 
the town of Calcutta, is not a sufticiont descripiion under s. 50 of the Civil Pro- 
cedure (vode f)l‘ his place of abode, nor is il suflicient under tliat section to describe 
the defendant as formerly of Calciitm, without alleging that tin* plaintiff has been 
iinuhle to asoertain his place of residence more dclinitely. Where the plaint alleges 
matter which cannot be personaliy known to the pijrson making the verilication. and 
which is not stated to be an infoniiation and lu'lief, a verification which does not 
distinguish how much is true to the knowledge of tin* person making it and what is 
Hlleged to ho true on information and helief, does out fulfil the reijuinum'uts of 
H. 52. — Uihee Hiilaiuian by hf;r next friend Syad Ahmed (Plaintiff) e. Ahdool Axeez 
and olhors (Defendants), 4 Cul, Law Rep. 366. 

61. Tlie pluiut shall be aigued by the plaintiff and his pleader (if 
PlaiiiU to bo aigu«Ki and any), and shall bo verified at the foot by the 
vorilleil. ^ plaintiff, or by some other person proved to tho 

(Satisfaction of the Court to be acipiainted with the facts of the case : 

Provided that, if tiie plaintiff is, by reason «)f absence or for other 

§ ood caimo, unable to sign the plaint, it may bo signed by any peisou 
uly authorised by him in this behalf 

The ahovo section applies to M. S. C. C. and P. S. C. C. 

A PlAlNT, signed hy a person holding a gt'neral power-of-attorney to sue on 
behalf of the f>iaiutiff, is properly sigmsl within the meuning of the proviso in Act 
X, of 1877, s. 51 (us amended hy Act XI 1. of 1873). — 11. Ivustoliuo r. Rusioiiiji 
Ihtddbhdi, I, L. li., 4 B<nii. 4418 (F. B.). 

In all cases, whether ft plaint is verified hy the plaintiff or by some other person, 
the party verifying ahoiild state shortly what paragniphs he verities of his own 
knowlodj^i, and wlmt paragraphs he believes to Ihj true from the informatiou of 
othera. — In the matter of Upondro Lull Botie, I. L. K., 6 Cal. 675. 

52. The verification must be to the effect that the same is true to 
Coutento of veriftoatioin knowleilge of the person making it, except 
^ as to matters stated on informatiou and belief, 

and that as to those matters he believes it to be true. 

VeriSoattfMi to ba iiignad The verification shall be signed by the 

and atr#atadi person making it. 

T«* above aeetiaii applies to M S, C. C. and P. S. C. C. 

Thr Court must be aatisfiwi, under a. 52, tluit a person, otbor than a plaintiff 
verifying the plaint, ia actpiauiteil with the foeu of tlm case ; but in Uie case of a 
piM son holding a general |^»wer*of-aUorney, or of any other reoogiujsed ap^nt, tho 
Csmn will not iuaist on any extreme stringency of proof. — U. Rastolino v. Ruatornii 
DMiililw , 1. L. R., 4 Botnu m (F. B.). 
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Ik all casea, whether a plaint is veriSed hv the plaintiff or hy some other {^rson, 
the party verifying sboala state shortly what paragraphs ho verifies^ of his own 
knowledge, and what panimphs ho believes to he true from the information of 
others. — In the matter of Upondro Lall Bose, 1. L. R., 6 Cal. 675. 

S. 52 does not require the verification of a plaint to be made in the iJresenoe 
of an officer of the Court ; but having regard to the necessity of satisfying tho 
Court that the person, other than tho nkiniifi^, who verifies tlie plaint, is acquainted 
with the facts of the case, it is desirable that a verification by such a person should 
be made in the presence of the Court, unless the Court be satisfied that there is 
sufficient ground for dispensing with its attendance. — H. Kastollno e. Rustomji 
DidAbhdi, I. L. R., 4. Bom. 468 (F. B.). 

It is not necessary to obtain tlie leave of the High Court under cl. 12 of the 
Letters Patent to sue to set aside a decree of that Court, made iijion a compromise to 
which the plaintiff has been induced by the niisrcpresentation of the defendant to 
^ree. even when it appears from the plaint that the defendants are outside the 
jurisciiction of tlic Court. To doscribe the plaintiff as residing in Chitporo Road in 
the town of Calcutta, is not a sufficient description under s. 60 of Uio Civil Pro- 
cedure Code of his place of abode, nor is it sufficient under that section to describe 
the defendant as formerly of Calcutta, without alleging that the plaintiff has been 
unable to ascertain bis place of residence more definitely. Whore the plaint alleges 
matter which cannot be personally known to the person making the verification, and 
which is not stated to be an information and belief, a verification which does not 
distinguish how much is true to the kmiwledge of the person making it and what is 
alleged to he true on information and l>elief, does not fulfil the reauirements of, 
B. 52. — Bibee Siilaitnan by her next friend Syiid Alimed (Plaintiff) v. Abdool Azeez 
and others (Defendants), 4 Cal, Law Rep. Bf" 

53. The plaint may, at the discretion of the Court, and at or before 
When plaint may be re- hearing, be rejected, returned for 

jooted, returned for amend- amendment within a time to be fixed by the 
ment, or amended. Court, or amended then and there, upon such 

terras as to the payment of costs occasioned by the amendment as the 
Court tiiinks fit, 

(a) if it does not state correctly and without prolixity the several 
particulars hereinbefore required to be specified therein ; or 

(b) if it contains any particulars other than those so required ; or 

(c) if it is not signed and verified as hereinbefore required ; or 

{(1) if it does not disclose a cause of action ; or 

(e) if it is not framed in accordance with section 42 ; or 

(/) if it is wrongly framed by reason of non-joinder or misjoinder 
of parties, or because the plainti# has joined causes of action which 
ought not to be joined in the same suit : 

Provided that a plaint cannot be altered so as to convert a suit of one 
jPpcyriao, character into a suit of another and inconsistent 

character. 

Attestation of amend- When a plaint is amended, the amendment 

shall be attested by the signature of the Judge. 

The above section applies to M. 8. C. C. and (except clause s) to P. 8. C. C. 

W HEBE, at the first hearing of a suit, the plaint is returned for amendment 
within a fix^ time under the provisions of Act A. of 1877, s. 53, and it is amendiMi 
acscordingly, it cannot afterwards be again returned for amendment — Badr-un-nissa 
r. Muhamtnkl Jan, I. L. B., 2 AIL 671. 

The plaintiff in a suit applied for the amendment of tiie plaint The defendant 
oh|eeted to the amendment, and a day was fixed by the Court for the ** admission 
or rejection of the petition, and the determination of the defendant's objections 
tbeireto.** The Court, after hearing the parties, made an order allowing the petitioxi 

C.P.7 







Aod re^thig t)i6 4^eiidaiit*s objectloiis. deiep/^tM 
him tfocb tfie Hi^ Court. Beld tbat» ioasrouch as ordm'aiiira^Qii^ ] 

^en and there are hot made appealable by Act X. of 1877, aira n 
Stagory, if into any at all, that such order must fall, snob o^er was hot appM- 
able.-«-'Bajiadra Kisnore Singh (Defendant) e. Rada Prosad Singh (Flainti^,!. L. 
aAlLSM. 

In a suit for confirmation of possession and declaration of title in renpect of , 
land. Where the plaint did not alsclose any facts from which it could be Smd tlwt, 
the defendants denied the plaintiffs* title, but from the proceeding in the oHgina! . 
cause it was established that, before the suit was brought, there wius a dilute e^a^- 
to between the parSes as ri^ards the title, and that a aecree in favour of the plaiU^ 
ifn had been passed by the original Court oft the merits of the case : Meta that 
thoi^ the pkaint ought have been rejeoted in the first instance under s. 58 of the 
CiriT Prooeduie Dade, on the ground that it did not disclose any cause of action, it 
was too late for an Appellate Court to reverse the decree solely on that ground, 
without being satisfied that no such cause of action was established on rae evi- 
den<!«.-^hah Ahmad Bujad and another (Plaintiffs) v. Tarce Bai and others (Defend* 
ants), 1. L. E;, 7 Cal. 343. 


B. 53 of the Civil Procedure Code, which provides that a plaint cannot be. 
amended so as to convert a suit of one cliaracter into a suit of another and incon- 
sistent chameter, does not prevent a plaintiff, who has been ousted after suit brought 
for declaration of title, from amending his plaint by adding a prayer for possession* 
li the congregation of a church as a body cease to follow the observances of a par- 
ticular forto of worship, and in preference for forty years follow those of a diffMent 
form of worship, there would be no one left for whom uiul by whom the original 
fonu of worship can be continued, the ol»ject8 of the original trust cease to exists 
and the church-funds and projierty become impressed with a trust for the performance 
of the later form of worsliip. Where a defendant out of the jurisdiction of the 
Court was sumiiiomM! to protiuco a letter, and did not comply with the summons, bpt 
apponred by pleader at the last moment at the bearing of the suit, and service of 
fi6tico 5n nte pleader to produce the leth-T would have been nugatory, secondary 
evidence of tl»o contents ot the letter wras admitted under section bO, proviso 8 of 
ikxt Kvtdenoo Act. — Bishop Melius v. The Vicar Apostolic of Malabar, X. L. H., 8 
Mad. 295. 

Tag wonls in para. 1 of s. 53 of tlie Cod© of Civil Procedure (Act X. of 1877), 
•*at or before tlio first hearing,*’ are merely directory and mu mandatory, and, t’ cre- 
forc, a plaintiff ihoy, subsequently to the first hooifng,” amend his plaint, provided 
•uch ahiendment dfoes not alter the original character of his suit. The plaintiffs 
(mortgagors) in a suit against their mortgagees sought only for prcniuction of the 
mortgage-deed or for an acoimnt, although the averments m the plaint warranted 
a prayer for redemption. Subsequently to the first hearing of the suit they applied 
to l>e allowed ti) amend tl)© plaint by adding a prayer for redemption ; Held Uiat tb© 
pi^visions 6f s. 53 of the Oivil Prootidmre Ccnle (Act X. of 1877) did not preclude 
ilie f\mit from permitting tli© amendment to be made. It is competent to a Court, 
at any time beforo passing a decree, to frame an additional issue embracing a matter 
not included in the plaint (provided it be not inconsistent with it), or in the written 
statement, but whibn mfcy appei^ njum the alle^tions made on oath by the parties, 
or by any perslm pfesant on Umir behalf, or made by the pleaders of such parties Or 
persons. 8. 34 ox the CivU Procedure Code (Act X. of 1877) limits tlie time within 
wliich a defe^ant may object for want of parties, but it does not so limit the right 
of the plaintiff to add parties. In some oases s, 34 would not prevent even a 
detoaont fibm objecting to the want of a party after the first hearmg, e.g^ where 
after the first heanng and before decree a oo-paicener or remaindennan or reversioner 
is bom, or where a wunmn (who is a party) is married to a man who is not a fsuty 
to the swat. The objeetton did not exist at or before the first hearing, and, then^oie, 
omiM not have heeantoe or waived to defendant; and if he made it at to 
eaffiertopportniuteaftoHa^ would have satisfied to spiiit 

of a. and H. Modhe (Flantiff) e. & Donger (Bafendant), L L. R., fiBoai.r 

A mt r allMMi toft to plaintifiSi had to extodve right to to Adtortmlte 
mirai cC relating refig^oue texts, hj^mns cur chants in a oerhun pagodaaid |ftn 

deptolenetei; tot to detendante hid no right to redte toin| tot to 
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‘Bie 'Bnbmms oIp p!lif&ll^ib' feiklc^ IMkit had for o Ib^ like dieol|«;ged 
tbe dota^s lippertaiiitiig to the eaid right, /and enjojred the income of tJie Adh}|r 
ifakam eio^t thoae, mentioned in schednlee B and 0 : that the defend^nU| holdiifg 
me office dx iDharmakarta of the said pagoda, In oomhibation with other ^rsona Ip 
rivalry wfth the plaintiffs, recited the vaaakalai invocations, chants, and other reHgir 
6ua prayers, the exclusive right to recite which was incident to the plai^timi* 
Adh^paha miras, the exclusive right of the plaintiffs being injhred ; tw the 
defendants bavihg witliheld tht; payment of some of the incomes of the Adhyajpalip 
miras In the said pagoda and in all the Sanwidhis attached to it, the pimntifm 
tuted a suit against them in the District Munsif *s Court, and in March 1873, a decj- 
' fdon was paiBS^ in favour of the plaintiffs ; and that the defendants had wfthh^d 
from the plaintiffs and others of the Tenkalai sect the amount of income mentioned 
in schedule C for 6 years from the date of the said suit, as well as the honors joie^ 
tioned in schedule A from April, 1873. The plaint concluded with a prayer for a 
decree directing the defendants and others to abstain from reciting the said texm, 
hymns, or chants ; for a declaration of the exclusive ,i%ht of the plamti&; and 
foir the recDveiy of the variofis items stated in the schedules. Soheaule B referred 
ta Certain payments in kind. The High Court of Madras under section 32 of A^t 
VIIL of 1859, rejected the plaint, on tln^ ground that its subject-matter did ndt 
constitute a cause of action. Held that Uic plaint ought to have been admitted, 
since it disclosed a clailh as of right to certain dues for services performed. — ^Tim 
Krishnama Ghuriar and others n. Krislma Swami Tala Ohariar and others, 3 Ind. Jar. 
322. 

plaint shall be 64. The plaint shall be rej^ied in the iol* 
lowing cases : — 

(a) if the relief sought is undervalued, and the plidntiff, on being 

required by the Court bd correct tW valuation mthin a time to be iizea 
1^ the Coui:t, fails to do so : , > 

(b) if dbe relief sought is prdperfy valued^ bat^thapfaunt is written 
dpon paper insufficiently stamped, and the plaintiff, (m beiog^ ieqaifOd 

S the CSourt to supply the requisite stamp*papdr within a uttid tb be 
ed by the Court, fails to do so : 

(o) if the suit appears from the statement in the plaint to bd barred 
any positive rule of law : 

(d) if the pUunt^ having been returned for amend|ment Within a 
time fixed by the Court, is not amended Within such time, 

i above sectloh applies to M. S. C. 0. and B. & 6. tL 


An arriba aa order tejeotiitf a plaint on the gnmnd of He being in* 

ehtfoiently stamped. — ^Ajoodhya PershM e. dunga Pershad, !• b. B., 6 Oal. 249. 

8. 54 pf Apt of 1877^ which directs that a pl(||&t shall be lekoted in certain 
oases, applies only to the initial sti^s of a suit before a plaint has been registered, 
whereas the applioatioii of section W of the Gdart Pe^' Act, Which direm that a 
suit shall be aismissed inaoertrin casd, if not sneoeptiUe ol lestriotion to any 
particular stage.-— Vabqa Keaava Vadhyan e. Sappaa Hair, L L. B., 2 Ifad. 308. 

TWi law may lay doi^ for pnrposes pf .levenne, oSrtsia mlea for the valnatioii 
of suits ; but such valuation cannot be accept^ as a criterion of the actual amount 
or valim of tibe^olaini upon which the jurisdiction of a Court- depends. The w^tual 
value of the estate to whidii the plaintiff claims to be ep^tlea, and nqi the value 
wMdb It may eventWaltty represent to the plaintiff, is die vatue of the stib jset-maWer. 
— Bai Malfimr e. Bidakhi Cbaka, I. L. B., 1 Bom. 538. 

Tan arieasmpnlt of the ooukt-fee in a.stut by a subordinate tenafe4iOldhr .to 
recover powiession of a definite portion of an entire estate , paying a permsiietrfefy 
•ettled aimnil Revenue to Government should be made under the first part of ahb- 
diviiBon s, ot fi of a. 7pf thp^Qpurt A. pUmt mm only be mfeetad ofider 

a. 54 of Acd X. 1077 b^ore it h Sosaein. ,aiid olbefii 

^ j&MalkfiliedBmiMo 
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Webbk, ttnder Act Vm. of 1859, s. 836, a memoTaaduia of appeals ^etonied 
for the ptirpo»© of beijog corrected, the Appellate Court should specify a ti^e for 
such correction. Where an appellant pesented an appeal within the period of 
limitation prescribed therefor, and the Appellate Court returned the memorandum of 
appal for correction, the appeal again presented some days after the priod of limi- 
tation was hold presented within time, the date of its presentation being the date it 
was presented. — L. R,, 1 All. 260. 

Wbkbs tlie Court of first instance, proceeding under section 10 of the Court 
Fees’ Act, dismissed a suit after the nrst hearing, on non-payment of an additional 
fee required to be paid under that section : IIM that the Court had rightly dis- 
niiswid the suit, under s. 10 of the Court Fees’ Act, 8ec. 54, Act X. of 1877, though ’ 
a later enactment, was inapplicable, tliat section applying only to the initial stages of 
a suit before a plaint had oeen registered ; whereas s. 10 of the Court Fees’ Act 
was not susoeptible of restriction to any particular stage of a suit. — Kesava Vaidyan 
and others u. feanjeth Shuppu Nair ana oUiere, 4 Ind. Jur. 286. 

56. When a plaint is rejected, the Judge shall record with his own 
Frooedore on order to that effect with the reason for 

plaint Buch order. 

Ths abovo section applies to M. S. C. C. 

66. The rejection of the plaint on any of the grounds hereinbefore 
When rqjeoiion of plaint mentioned shall not, of its own force, preclude 
les not prooinde preaenta* the plaintiff from presenting a fresh plaint in 
tion of firesh plaint. respect of the same cause of action. 

Tan abore section applies to M, S. C. C. and P. 8. C. C. 

When plaint shall be The plaint shall be returned to be 

returned to be presented to presented to the proper Court in the following 
proper Court. cases : — 

(а) if a suit has been instituted in a Court whose grade is lower 
or higher than that of the Court competent to try it, where such Court 
exists, or where no option as to the selection of the Court is allowed 
by law : 

(б) if, in a suit relating to immoveable property, but not coming 
under the proviso to section 16, it appears that no part of such property 
is situate within the local limits of the jurisdiction of the Court to 
which the plaint is presented : 

(c) if, in any other ease, it appears that the cause of action did not 
arise, and that none of the defendants are dwelling, or carrying on 
business, or personally working for gain, within such local limits. 

On returning a plaint, the Judge shall, with his own band, endorse 
Pfooedore on vutundng thereon the date of its presentation and return, 
the name of the party presenting it, and a brief 
statement of the reason for returning it. 

Thx abcwe seoffon sppUea to M. 8. 0, C. and (except olansp 5) to P. S, C. C. 

A SUIT to redeem a usufimotiiary mortgage of certmo lands was institoted in 
the MnnalFs Court. After the suit had lieen admitted, and the parties called on to 
produce evidenoe, the Munsif ordered the plaint in the suit to be returned to the 
plaintiff pressntatioii in the proper Court on the ground that the suit should have 
lieeu msfituM in the Court of the Subordinate Judii^, the value of tlie proper^ in 
suit being beyond the jurisdiction of a Munsif : Held that, under Act VIII. of 1859, 
the Munsirs ofd«^ was iH»p^ble to the lower Appellate Court and under Aet X. of 
1877, the lower Appellala Chart’s order to tlm Court*--!. L. E., I AIL 620. 
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AlthoxTOH Act X. of 1877, b. 57, contemplates the return of the pkftit should 
error be patent when it is first presented, yet ^ero is nothing in tlie wording of 
that section which forbids the return of the plaint at a later stage in the suit. 
Where, therefore, after the issues in a suit were framed, the Court decided that it 
had no iurisdiotion, and returned the plaint to be presented in tlie proper Court : 
Mtld that in so doing the Court acted under s. 57 ; and its decision, not coming 
within the definition of a decree” in Act XII. of 1879, s. 2, was not appealable as 
such, but was appealable under Act X. of 1877, s. 588, as an order, — ^Abuul Soinad c, 
Bajendra Kishor Singh, 1. L. B , 2 All. 357. 

The plaintiff in this suit claimed in a Civil Court (i.) a declaration of his right 
to certain land ; (ii.) that certain leases of such land, so far as their terms exceed- 
ed the term of settlement, should be cancelled ; and (iii.) arrears of rent for such 
land. The Court held as regards claim (i.) that the plaint did not disclose a cause 
of action, as it was not alleged that thedefandant had disputed the plaintiff's right: 
as regards claim (ii.) that, with reference to the terms of s. 29 of Act XVIII. ot 
1873, the plaintiff’s cause of action had not yet arisen ; and as regards claim (iii.) 
tliat it was cognizable in a Court of Revenue ; and it directed that under s. 57 
of Act X. of 1877 the plaint should be returned to tlio plaintiff to be presented to 
the Revenue^ Court. Jitld Uiat under Uie circumstances the plaint should have been 
rejected, and not returned. — ^Nagar Mai (Plaintiff) t>. Maepberson (Defendant), I. L, 
B., 3 All. 766. 

The Court of first instance made an order returning the plaint in a suit to bo 
presented to the proper Court, on the ground that it was not competent to try such 
suit. On appeal from such order the Appellate Court, holding that the Court of first 
instance was coyipetent to try such suit, made an order “ decreeing the appeal.” It 
sttbstHpiently made an additional order directing that the case ” should be returned 
for re-trial.’^ On appeal to the High Court from such additional order, held that tlie 
appeal would not lie, as it was in reality one from an order passed in appeal from an 
order returning a plaint, which, under the last clause of s. 588 of Act X. of 1877, 
was final, and not uu appeal fi‘om an order remanding a case under s. 562, the chamc- 
ter of the original order of the Appellate Court nt)t being altered by the passing of 
the additional order. — Krishna Ram (Defendant) n. Narsingh Sevak &ngh and others 
(Plaintiffs), I. L. B.,‘3 All. 855. 

An AI.LOTTEE, under a private partition, sued to stay subsequent partition-pro- 
ceedings brought under Reg. XIX. of 1814, and to have his possession confirmed. 
The defendants objected to the valuation of trie suit, and to the suit being heard by 
the Civil Courts, no proceedings having first been instituted before the Revenue 
Authorities. Meld that such a suit should be considered to be one for a declaratory 
decree, or for something in the nature of an injunction, and that, tlicrefore, the 
plaint should not be stamped according to the value of the entire estate. Tiiat the 
question, whether the Collector would have brought the lands to partition, depended 
upon whether they were held ** in common tenancy if they were not so held, tho 
Collector would be only competent to make an assignment of the revenue in pro- 
portion to the several portions of tlie land held by the shareholders. That a private 
partition is no bar to proceedings in the Revenue Courts under s. 30 of Reg. XIX. of 
1814. A Munsif dismissed a suit, on the ^ound ffiat, if it had been properly 
valued, it would not have come within his jurisdiction. The District Judge affirmed 
the Munsif 's judgment, and directed the plaint to be returned for presentation to 
the proper Court under s. 67 of the Civil Procedure Code. This was not done. 
Meld that a second appeal would lie. Aj^iodhia Lall e. Gumani Lall (2 C. L. R. 134) 
approved. Ajoodhjm Penihad e. Rristo Dy al (15 W. R. 165) dissented from.— Joy- 
oath Boy (Plaintiff) Lall Bahodour Smgh and others (Defendants), 1. L. B., 8 
Cal. 126. 

58. The plaintiff shall endorse on the plaint, or annex thereto, a 
Frmdnre on MijmSfeting memorandam of the docomeots (if any) which 
^ * he has produced along with it; and, if the 

plaint be admitted, shall present as many copies on plain paMr of the 
plaint as there are defendants, unless l^e Court, by reason of me length 
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of tbe plaint or the number of tbe d^endant^, or for any oltb^ 'sufficient 
reason, permits him to present a like number 
CbodSB stotemetitf, concise statements of tbe nature of the 

claim made, or of the relief or remedy required, in tbe suit, in which 
case he shall present such statements. 

If the plaiiiti'ff sties, or the defendant or any of the defendants is 
sued, in h re|>re^Qtative <^pacity, such statements shall show in what 
capacity the plaintiff or defendant sues or is sued. 

The plaintilF mlay, by leave of the Court, amend such statements 
So as to make them correspond with the plaint. 

Tbe chief ministerial officer of the Court shall sign such memo- 
randum and copies or statements if, on examination, he finds them to 
he correct 

The Court shall also cause the particulars mentioned in section 5d 
^ to be entered in a book to be kept for the pur- 

pose, and called the Register of civil suits. I^idi 
entries shall be numbered in every year according to the order in Ivhich 
the plaint is admitted. 

Ths above section applies to M. 8. C. C. 


t9. If a plaintiff sues upon a document in his possession or power, 
Prodnetkm of dootimoiit produce it in Court when the plaint is 

m whieh plaintiff sues, presented, and shall, at the same time, deliver 
MtvetX of dooataeai or the document, or a copy thereof, to filed with 
* the plaint. 

If he rely on hny other documents (Whether in his possession dr 
Lkt at AnmmantM power or not) as evidence in support of his 
claim, he shall enter such documents in a list to 
be added or annexed to the plaint. 

Tbi above seotioQ applies to M. 8. C. C. and P. 8. 0. 0. 

fftaiSBMttt In oais of do. 00. In tlie case of any such document not 
mwttta nfl* la his pooim* in bis possession or power, he shall, if possible^ 
Moa ar powfr* State in whose possession or power it is, 

Tbk above seotioD applies to M. 8. C. C. and P. 8. 0. C. 

01. In case of any suit founded upon a negotiable instrument, if it 
fNIf e on lost aeitbiiabU be proved that the instrument is lost,^ and if an 
indemnity be given by tbe plaintiff, to the 
sittisfiMitiM of the Court, against tbe cfaims of any otner person upon 
such iasMment, the Court may make such dedree as it Wddld have 
made if the pfauiatiff had produced the instrument in Court when the 
ptaint was ptesenled, and had, at the same time, deliveredi a copy of die 
mstminenl to be filed with the plaint 

Taa above section applies to M. 8. C. C. and P. 8. C. C. 

Tnx indorsees of a dheqae sued the indorser} stating in their plaint that the 
cheque bed beea Itart, snd tiStt the defendant refufied to give Iheih a duplicate of it, 
and oiaimiiur a dfiplieate ^ it or the lafund of tbe money they had paid the defend- 
ant on the tmimue. MM that the nfaunt disclosed a cause of actioa against the 
dsfsnddtit MM aho that the plunt should be amended by y^ining drawer of 
theclieqitemaM^mid^ in lii auit— Biddeo Persind and others (Plaintiffs) «. 
Clfisli €t«ader Been'^Mdimjl}, t U B., t Bil. 754. 



ipicrt AifjQ swTicm oF; syiiifoiNi. 


6S 

^ If the docttment on whicli the plaintiff, euea ^ ^n .eqti^ in a 
Frodi^on of thop. 8hop*book or other bpokt in hia poaaeiiatOQ or 
power« the plinutiff ahall produce tbe book at 
the time of filing the phunt, together with^a copy of the entry on which 
hereliea 

The Oourjti» or such officer aa it appointa in tbie behidf, ehall fortbr 
Originol oiitrjr to be With mark the document for the purpose of 
narked and rotnniod. identification; and, after examining and com- 
paring the copy with tbe original, and attesting the copy if found correct, 
shall return AeJbook to ^e plaindff, and cause the copy to be filed. 

Tea shore section applies to M. B. 0. 0. 

63. A docament whicli ought to be produced in Court by the 
^ InadmiMibiiii^ of docu- plaintiff when the plaint is presented, or to be 
nent not produoad when entered in the list to be added or annexed to 
plaint Sled. the plaint, and which is not produced or entered 

accordingly, shall not, without the leave of the Court, be received in 
evidence on his behaif at the hearing of the suit. 

Nothing in this section applies to documents produced for cross- 
examination oi the defendant’s witnesses, or in answer to any case set 
up by the defendant, or handed to a witness merely to refresh his 
memory. 

The above section applies to M. S. C. C. and P. .8 C, C. 


CHAPTER VI. 

Of the Issue asv Service of Si:mmoks. 

Issue of Summons, 

64. When tbe plaint has been re^stered, and the copies or concise 
Summons. statements required by section 58 have been 

filed, a summons may be issued to each defend- 
ant to appear and answer the claim on a day to be therein specified, 

(а) in person, or 

(б) by a pleader duly itistructed and able to answer all material 
questions relating to the suit, or 

(c) by a ple^er accompanied by some other person able to answer 
ail such questions. 

Every such summons shall be signed by tbe Judge or such officer 
1 ^ he appoints, and shall be sealed with the seal of the Court : 

Provided that no such su ruinous shall be issued when the defend* 
ant has appeared at the presentation of tbe plaint, and admitted tbe 
plaintiff s claim. 

Tax above sectioo applies to M. S. C. C. and (except the words *‘and the 
copies or concise statements required by section 58 
have been filed”) to r. S, C, C. 

Cm or statonent aa* 66. Every such summons shall be acoom- 
tmei to sttiBBiQm, panied with one of the copies or concise state- 

ments mentioned in section 58, 

Tax above aoetioa applies to If . S. C. C 
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Ooort «.7 order defend- «•. ^ CoOft ^ r^D tO reqaiTC tb« 

Mit or piftinttifioappeftr in personal appearance of toe defendant, the sum* 
pttrmm. motis shall order him to appear in person in 

Court on the day therein specified. 

If the Court sees reason to require the personal appearance of the 
plaintiff on the same day, it may make an order for such appearance. 

The above section applies to M. 8. C. C. 

No party to bo ordered party shall be ordered to appear 

to appear lu person unless • y . . xr 

resident 

(a) within the local limits of the Court's ordinary original juris- 
diction, or 

{b) without such limits and at a place less than fifty, or, wherq 
within 50 or, whoi-6 thei-e there 18 rail way-corn mil nicati on for five-sixths 
is railway, 200 liiiies. of distance between the place where he re- 

sides and the place where the Court is situate, two hundred miles from 
the Court-house. 

Thk above section applies to M. S. C. C. and P, S. C. C. 

68. The Court shall determine, at the time of issuing the sum- 
Sommons to bo either to o^ons, whether it shall be for the settlement of 

•ottie iisaes or for ftual dis- issues only, or for the final disfmsal of the suit ; 

and the summons shall coutain a direction 
accordingly : 

Provided that, in every suit heard by Courts of Small Causes, the 
summons shall be for the final disposal of the suit. 

Tmr above section applies to M. S. C. C. and P. 8 . 0. C. 

69. The day for the appearance of the defendant shall be fixed by 
Fixing day for appear- the Court with reference to its current business, 

anoo of defendant. the place of residence of the defendant, and the 

time necessary for the service of the summons ; and the day shall be so 
fixed at to allow defendant sufficient time to enable him to appear 
and answer on such day. 

What shall lie deemed * sufficient time' must be determined with 
reference to the circumstances of the case. 

The above section applies to M. 8 . C. C. and P. 8. C. C. 

70. The summons to appear and answer shall order the defendant 
8itmmofi« to order de- produce any document in his possession or 

fendant to prodnoe doon- power, containing evidence relating to the 
merits of the plaintiff's case, or upon which 


The above section applieai Ui M. 8. C. C. and P. 8. C. C. 

71. When the summons is for the final disposal of the suit, it shall 
On toinr of aantDona fur direct the defendant to produce, on the day 
Soal disposal, dalbtidant ^ fixed for his appearance, the witnesses upon 

’ “ ‘to prodnoa his whose evidence ho intends to rely in support of 

witaassas. ■ * a ^ 

The above seotion applies to M. S. C. C- and P. 8. €. C. 
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■ervioe. 


Mode of wrvioa. 


Service of Srimmom. 

72. The BummoDS «hall be delivered to the proper officer of the 
Delivery of mmmoiie for Court, to be Beryed by him or one of hiB Bubor** 

dinates. 

Ta* above aeetion applies to M. S. C. C. and P. S. C. C» 

A SUIT under Act IX. of 1872, s. 72, to recover from a creditor the amount of an 
over- payment made to him by mistake, is a suit for damages within the meaning of 
Act XL of 1865, B. 6, and is accordingly cognizable by a Mutassal Small Cause Court.-— 
Badr-un-nisfta n. Muhammad Jan, I. L. E., 2 All. 671. 

73. Service of the summons shall be made by delivering or tender- 
itj^ a copy thereof signed by the Judge or such 
officer as he appoints in this behalf, and sealed 
v^ith the seal of the Court, 

Thk above section applies to M. S. C. C. and P. S. Ct C. 

Service on several do- 74. When there are more defendants than 

fendants. One, service of the summons shall be made on 

each defendant: 

Provided that, if the defendants are partners, and the suit relates 
to a partnership-transaction or to an actionable wrong in respect of 
which relief is claimable from the firm, the service may be made, unless 
the Court directs otherwise, either (a) on one defendant for himself and 
for the other defendants, or (h) on any pcrs(m having the mauageineut 
of the business of the partnership at (he principal place, within the 
local limits of the Court’s ordinary original civil jurisdiction of such 
business. 

The above section applies to M. S, C. C. and P. S. C. C. 

75. Whenever it may be practicable, the service shall be made on 
Service to be on defend- the defendant in person, unless he have an 

ant ill person when praoti- agent empowered to accept the service, in 
cable, or on his sgenu wtiich case, service on such agent shall be suffi- 
cient. 

Thk above section applies to M. S. C. C. and P. S. C. 0. 

76. lu a suit relating to any business or work against a person who 
Service on agent by whom uoes not reside within the local limits of the 

defeiidiint carries on bosi- jurisdiction of the Court from which the sum- 
mens issues, service on any manager or agent, 
who, at the time of service, personally carries on such business or work 
for such person within such limits, shall be deemed good service. 

Fur the purpose of this section, the master of a ship is the agent 
of his owner or charterer. 

The above section applies to M. S. C. C. and P. 8. C. C. 

Skbvtcx unduly made under s. 76 does not betH)me effectual by r^son of the 
fact of such service being subsequently notified to the parties really interested as 
defendants. Semble * — Service duly effected under s. 76 is effectual without reference 
to the circamstance of its being or not being oommunioated to the real defendants.— 
Dwixkidi» v. Ganesklil Halasroy, L L. R., 4 Bom. 416. 

To siLTisvY the conditiotis of Act X. of 1877, s. 76, as to service of summons oa 
an agent, there must be a person residing without the local jurisdiction, but caTtying 
on business or work within those limits by a manager or agent, and sued on account 
of such work, business either actually itself carried on hy me agent or manager, 

O.P.8 
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or forming part of the bueineni in the eense of a oonilocted oouree Of traneac^e to 
the maniofemeiit of which he has been duly appcanted.— Goculdia Dw4rkidi«». 
Gaoeuhlir Hakeroy, L L. B., 4 Bom. 4lfiw 

Sa, 7d AKi) S7, cL c, arc to be constwed together, and are intended to caiiry oat 
the aaine scheme of relief, which rests upon the idea tliat, where an agent baa been 
put forwaid substantially to take the place of hie principal within a particular juris- 
diction, he should take the place of such principal (at the option of any person who 
has dealt with Mml in any legal proceedings that may arise out of the busideBs or 
work in which the agent has been virtually a local pnacipal.— -Ooculdde Dw4rk4d4B 
e. ^neshl^ Halasroy, L R*, 4 Bom. 416. 

Thus, where a firm which carried on business art Agra, and had no place of basi- 
nesS in Boml>ay, employed G as its agent in Bombay in certain dealings which it had 
with the plaintiff. The letters and telegrams of Uie firm to G were sent to the 
plainti^H business, or addressed to G as an individual, and not in the name of 

tin* firm ; nor did G himself initiate any business, or in any way stand between the 
finn and the plaintiff. Held that G was not the manager or agent of the firm, within 
the meaning of s. 76, upon wlioiri Himmions could be served in an action against the 
firm. -^loculdis I>w4rk4rUs v, Gaiieshl/U Halasroy, I. L. K., 4 Bom. 416. 

77. Id a suit to obtain relief respecting, or compensation for wrong 
Service on agent in immoveable property, if the service cannot 

charge, m suits for im- be mode on the defendaut in person, and the 
moveable property. defendant have no agent empowered to accept 

the service, it may be made on any agent of the defendaut in charge of 
the property. 

78. If in any suit the defendant cannot be found, and if he have no 
When tervioe may bo on agent empowered to accept the service of the 

itiiaU^ member of defendant's summons on his liehalf, the sorvice may be made 
on any adult male member of the family of tlio 
defendant who is residing with him. 

Explanation , — A servant is not a member of the family within 
the meaning of this section. 

The above section applies to M. S. C. C. and ?. S. C. C. 

79. When the serving-officer delivers or tenders a copy of the 
Person servod lo sign summons tv» tlie defendaiit personally, or to an 

wknowlcdgmcnt, agent or Other person on his behalf, he shall 

require the signature of the person to whom the copy is so delivered or 
tendered to au ackuowledgmeut of service endorsed on the original 
snmmona 

Tbk above section applies to M. 8. C. C. and P. S. C. C, 

80. If the defendant or other person refuses 
rsfbMMi to aoonpt aorvtoo, to sign the acknowledgment, 

or if the serving*officer cannot find the defendant, and there is no 
or eanuot bs found. agent empowered to accept the service of the 
summons on bis behalf, nor any other person 
on whom the service can be made. 

the senrtrig*oiBcer shall affix a copy of the summons on the outer 
door of the bonse in which the defendant ordinarily resides, and then 
return the original to the Court from which it issued, with a return 
fsndoraed thereon or annexed thereto, stating that he has so affixed the 
oepy and t|ie cirouinstances under which he did so. 

Tiw above soelieB a|^e« lo M. S. C. C. and F, S. C. C. 
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m. The aenrifig-offioer tball, U»il oam im wiileli the mmm(mn\m 
* JDbaoMe«ieiit» oftiwHnfl been eerved a&der seotion 79, eodotee or mnex, 
maaner of aanrioe. Of cause to be eodomed Of anoesed, on or t6 

the lOriginaJ samraoiis, tbs time when, and the manner in wfaiob, the 
summous was served. 


Ths above aootion applies to M. S. C. 0. and P. 8. 0. C. 

82 . When a suinmons is returned under section 80, the Court shall 
SixamiDatioii of aervio^*' examine the serving-officer on oath touching 
officer. his ftroceediligs, and moy make such Cnrtlier 

enqtiii^ in the matter as it tiiinks fit ; and shall either declare that the 
summons has been duly served, or order such service as it tbinks fit. 

Where the Court is satisfied that there is reason to beKeve that the 

Sobatitotodaervioe. defendant is keeping out of the way for the 

purpose of avoiding the service, or that, for any 
other reason, the summons cannot be served in the ordinary way, the 
Court shaii order the summons to be served by affixing a copy thereof 
in some conspicuous place in the Court-house, and also upon some 
conspicuous part of the house (if any) in which the defendant is known 
to have last resided, or in such other mauner as the Court thinks fit. 


Tub above section uppUes to M. S. C. C. and P. S. C. C* 

In casoB of substituitHl service, it is not sufficient to show that the notice 
been attached to the door, nnl<*.HH the condition which renders such a inode of sorvics 
good, viz. that the person who ought to he served is keeping out of the way, has 
l>een first established lo the mtisfairtion of the Court. — (P. C.) 2P. C. B. 88S (19 W. 
B- a53 ; 12 B. h. B. 229). Sec also 22 W. R. 482 ; 24 W. R. 981. 

WiicaB substituted service of BunimonH is ordered under Act X. of 1*877, s, 82, 
a sufficient time ought, under s, 64, to b*j given for notice of tla? f»*ct tOTOadi ths 
defendant wherever Imj may he ; and if an eit-prirte decree he obtained bv the plaintiff, 
the Court, on being satisfied tliat the time fixed was insufficnent, wfll set aside the 
decree. — Mirza ^lly Bebance v. Syed Uyder Hooscin, I. L. B., 2 Boxn. 449. 

83. The service substituted by order of the Court shall be as 
Effeot of •obatitated ser- effectual as if it had been made oa the defend- 
vioe. ant personally. 

Thb above seoiion applies to M. 8. C. C. and P.8. C. C. 

Wh«.,«Tioe.nb.titated. ^ 84 . Whenever tervice u ^ 

time for appearauoe to be order of the Court, the Court 8uaU ,nx sucti 
fixed. time for the appearance of the defendant as the 

case may require. 

Thb above section applies to M. S. C. C. and P. B. C. C. 

WHEBEeubstituted service of summons is ordered under Act X. of 1877, s. 82, 
a sufficient time ought, under s. 84, to be given for notice of the fact to reaedi the 
defendant wherevei^e may be ; and if an ex-parie decree be obtained bv tlie plaintiff, 
the Court, on being satisfied tliat the time fixed waalnsufficient, will set aside /the 
decree. — ^Mirsa Ally Bebanee v. Syvd Hyder Hoosein, ?. L. B., 2 Bexm. 449. 

85 . If the ddfendaiit resides within the jurisdictictti of any Court 
. other tlutn the Court in which the suit is in- 

Btituted, and has no agent resident within the 
jniiwlratiCMfeerwnote ioeai limits of jurisdiction of the latter 
mi^htrnm ^oaooapt Cmxri empowered to accept the Berrien of Uie 
Bumuioiis, such Oourt «haM send tkq BummtmB, 
either hf one of ite offioewi or by poet, to my Court, not being a High 
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Court, having jnriadictioo at the place where the defendant resides^ 
by which it can be conveniently served, and shall fix each time for the 
appearance of the defendant as the case may require. 

The Court to which the summons is sent shall, upon receipt there- 
of, proceed as if it had been issued by such Court, and shall then return 
the summons to the Court from which it originally issued, together with 
the record (if any) made under this paragraph. 

The above section applies to M. S. C. C. and P. S. C. 0. 

86. Whenever any process, issued by any Court established beyond 
Bervioe, within Preei. l^he limits of the towDS of Calcutta, Madras, 
denoy.townt and Eangoon, Bombay, atid Rangoon, is to be served within 
Provin- town, it shall be sent to the Court of 

Small Causes within whose jurisdiction the 
process is to be served, 

and such Court of Small Causes shall deal with such process in 
the same manner as if the process had been issued by itself, 

and shall then return the process to the Court from which it 
issued. 

The above section applies to M. S. C. C. 


87. If the defendant be in jail, the summons shall be delivered to 
Barviod on defendant in the officer in charge of the jail in which the 
defendant is confined, and such officer shall 
cause the summons to be served upon the defendant. 

The summons shall be returned to the Court from which it issued, 
with a statement of the service endorsed thereon, and signed by the 
officer in charge of the jail, and by the defendant. 

The above section applies to M. S. 0. C. and P. 8. 0. C. 


8& If the jail in which the defendant is confined is not in the 
Proeedars if Jail bo in district in which the suit is instituted, the sura- 
differout diatHot. mons may be sent by post or otherwise to the 

officer in charge of such jail, and such officer shall cause the summons 
to be served upon the defendant, and shall return the summons to the 
Court from which it issued, with a statement of the service endorsed 
thereon, and signed as provided in section 67. 


The above seotion applies to M. S. C. C. and P. S. C. C. 

89. If the defendant resides out of British India, and has no agent 
Borvloo when dofondant ^ British India empowered to accept the ser- 

roiidoo out ^ India, vice, the summons shall be addressed to the 
and^noagontio aooopt defendant at the place where he is residing, 
Ind forwarded to him by post if there be postal 
communication between such place and the place where the Court is 
situate. 

Tn .bov. Motion oppliM to H. 8. 0. 0. and P. 8. 0. C. 

90. If tiMH* bn n Britinh Beaident or Af^nt of OoToniment in or 
BMvie. tbro^fb Britbli fo^ ^bo tenitoiy in wbidi the defendant resides, 

BMidMik of Off the snmmons may be sent to such Resident or 

’*"*"**“*• Agents Iqr poM or otherviao, for tbapntpaw of 
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being served upon the defendant ; and if the Resident or Agent returns 
tiie summons with an endorsement under his hand that the summons 
has been served on the defendant in mamner hereinbefore directed, such 
endorsement shall be conclusive evidence of the service. 

The above section applies to M. S. C. C. and P. S. C. C. 

91. The Court may, notwithstanding anything hereinbefore con- 
Snbstitatiou of letter for tained, sal)stitut6 for the stifTimons a letter sigti- 

aammons. ed by the Judge or such officer as he appoints 

in this behalf, when the defendant is, in the opinion of the Court, of a 
rank which entitles him to such mark of consideration. 

The letter shall contain all the particulars required to be stated in 
the summons, and, subject to the provisions contained in section 92, 
shall be treated in all respects as a summona. 

The above section applies to M. 8. C. C, and P. S. C. C. 

92. When a letter is so substituted for a summons, it may be sent 
Mode of sending snob to the defendant by post or by a special mes- 

l«tter. senger selected by the Court, or in any other 

manner which the Court thinks fit ; unless the defendant has an agent 
empowered to accept service of summons, in which case the letter may 
be delivered or sent to such agent. 

The above section applies to M. 8. C. C. and P. 8. C. C. 

Service of Process. 

93. Every process issued under this Code shall be served at the 
Prooess to be served at ex. expense of the party on whose behalf it is issued, 

peuse of party isaaing. Unless the Court Otherwise directs. 

The court-fee leviable for such service shall be levied within a time 
Costs of servioe. Court before the process is 

issued. 

Tax above section applies to M. 8. C. C. and P. 8. C. C. 

94. All notices and orders required by this Code to be given to or 
Notioes and orders in Served on any person shall be in writing, and 

writing how served. ghall be served in the manner hereinbefore pro- 

vided for the service of summons. 

Tax above section applies to M. 8. C. C. and P. 8. C. C. 

Postage. 

95. Postage, where chaig^eable on any notice, summons, or letter 

PosSsgew issued under this Code, and forwarded by Mst, 

and the fee for registering the same, shall be 
paid within a time to be fixed by the Court before the communication 
IS forwarded : 

Provided that the Local Qovemment, with the previous sanction 
of the Qovemor-Qetieral in Council, may remit such postage, jw fee, or 
both, or may prescribe a scale of court-fees to be levira in Tteu thereof, 

Zffit above seotfiHi applies to M. 8. 0. 0; sad P. R G. a 
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Or TBS App«a.b*«o* or tbs Paktiicb, stiv OoSBsQasmm 
or Nw-ArasASAMOiL 

96. Ou the day fixed in the snmmons for the defendant to appear 
Partto. to »pp^ o. dor *od aitswer, the parties shaU be in attendance 

lUodiotammoutfordofeod. at the Court-house 111 person or by theirre- 
Mt to fippearttud answer. gpective pleaders, and the suit sliall then be 
beard, unless the bearing be adjourned to a future day fixed bjr the 
Court, 

Tbb above section applies to M. S. C. C. and P. 8. C. 0. 

97. If, on the day so fixed for the defendant to appear and answer, 
BistnissiU of soit where ^ found that the sumnaons has not been 

minimous not served inoi>n. served Upon him in consequence of the failure 
eequeuoe of piaintifTs fail, of plaintifi to pay the court-fee leviable for 
ure to psjr ee lor issmug. service, the Court may order that the suit 

be dismissed : 

Provided that no such order shall be passed, although the summons 
Pitwite. served upon the defendant, if, on 

the day fixed for him to appear and answer, he 
attends in person or by ageut, when he is allowed to appear by agent. 

THBsbovo section applies to M, S. C. C. and P. 8. C. C. 

98. If, ou the day fixed for the defendant to appear and answer, or 
If neither party appear*, Oil any Other subsequent day to which the 

•nit to be dismiMod. hearing of the suit is adjourned, neither party 

appears, the suit shall be dismissed, unless the Judge, for reasons to be 
recorded uuder hts hand, otlierwise directs. 

Tns above section applies to M. 8. C. 0. and P. 8. 0. C. 

99. Whenever a suit is dismissed under section 97 or section 98, 
In snoh eaMi plaintiA ttiay the plaiiuifif may (subject to the law of Jitnita- 

hriug ftmdi sniti tioii) bring a fresh suit ; or if, within the period 

of thirty days from the date of the order dismissing the suit, be satis- 
fies the Court that there was a sufficient excuse for his not paying the 
oolirt-fee required within the time allowed for the service of the sum- 
or Oaort may raatoro moiis, or for his non-appearance, as the case 
•nit to ito fllo. uuiy (}o«rt shall pass an order to set 

aaide the dismbaal, and appoint a day for proceeding with the suiu 

The above acctioik applies to M. 8. C. C. and P. 8. C. C. 

Wbkrk tlie plainirff m a suit failed to deposit the taiabana required f<w the 
purpose of issuiiig summonses to oertain piTsonH whom it was proposed to' make 
defendants in addition to the original defendants in such suit, and tlie Court on that 
ground irregukrly dismissed such suit as against such original defendants by an 
Odler purporting to be made under a. 110 of Act VIII. of 1859 on a day piwvioua 
to that fixed for the heming of snob stut Held that such order of dismissaJ did 
not pr<H 3 luide tlie plaintiif from instituting a fresh suit. — ^Gulab Dai (FlBrnUft) v, 
lewan Ham and others (Def^dants), I. L. H., 2 All. SIS. 

99A.. If, after a summons has, whether before or after the first day 
TT i iiMijss l id •sit whM Jttne, 1882, been issued to the defendant, 
^ ^ several defendants, and returned 

tnru«d luiaiivad. ktW for a unserved, the plat n tiff fails for a period of one 
y«ar to app^ fur fr«ik mm* from such return to apply for the issue of 

n Ii9db summons, and to saiMy Court that 
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hef has treed his best endeavoiinr id disoever the residence nf the defend- 
ant vrbo has not been 8erved» or that such defendant is avoidii^g aerTice 
of process, the Court may distttiMS the suit as against such defeitilant. 

In such case the plain may (subject to the law of liiuitation) 
bring a fresh suit 

The above eection applies to M. S. C. C. and P. S. C. C. 

Procedtire if only plaiob. 100. If the piaiutifT ap|»ear8, and the de* 

iir appears, feudant does Dot appear, the procedure shall be 

as follows : 

when sammoos duly serr. (d) if it is proved that the summons was 
duly served, the Court may proceed ex parte : 
(h) if it is not proved that the suintnons was duly served, the 
when sammonH not duly Court shall direct a second summons to be 
eerytsd, ^ is'^ued and served on the deferwlant : 

(c) if it is proved that the summons was served on the defendant, 
when filiiroroone served, hut Dot in sufficient time to enable him to 
bat not in due time. appear and answer on the day fixed in the sum- 

mons, the Court shall postpone the hearing of the suit to a future day 
to be fixed by the Court, and shall direct notice of such day to be given 
to the defendant. 

If it is owing to the plaintiff’s default that the summons was not 
served in sufficient time, the Court shall order him to pay the costs 
occasioned by such postponement. 

The above section applies to M. 8, C. C. and P. 8. C. C. 

The plaintiff sued, under h. 3, clause w, of Act XVll. of 1877, for money due on 
a bond, dated the Bill September, 1877. The defendant, thoujjh duly Biinimonetl, did 
not appear on tlu< day fixetl in the Huiiiinona, which was for the final diafKiaal of tfie 
suit The dourt, therefore, proceeded with it ex parte. The defendant, hein^ sub- 
sequently Huninioned and examined as a witnesM under «. 7 of the Act, admitted tho 
bond Mue<l upon, hut pleaded part- payment of the plaintiff’s claim, lie then applied 
tj*> th<* Onirt that his witnesses should be surainoned, and that their evidence hetaki O 
in support of his allegation. The Siihonlinate .liidjti^e was of opinion tliat he (defend- 
ant) was not entitled to offer the evidence. On his referrin/a^ the case to the. Ilig'li 
Court : J/M that it was his duty to summon the witnesses named by the defAid- 
ant. — Dull Chand (Plaintiff) v lihondi (Defendant), I. L, R., .0 Bom. 1B4, 

When the phiintiff in a suit appears at the hearinjj^, and the defendant docs not 
appear, the proper procedure to follow is that prescribed by s. 100 of Act X. of 
1877, whether the dtd'cmlant has been summoned only to ap|H'ar and answer tlic 
claim, or has in tuhlition berm aunitnoiied to attend and pive evidence. It » not 
necesKarj', before proceeding to Is'ur and deterinine a suit rx parte under s. 100, that 
all the process prescrilKH,! by law for cotn{K^liing the attemhmee of the defendant oa 
a witness should be exlmusted. It is sullicient that due service of the snimnonit 
Upon the defendant is proved. If such proof is not given, the coursi?s to he adopted 
arc one or other of those mentiouetl in clauses {h) and (c) of s, KM) according to the 
eircuenshwees of the case. The plaints and r€*i*<»rds in a number of suits 
bonds instituted by the same plaintiff against <liffi'rent p<*rnoiiM were <k‘Stroyed by 
1^. The sails were re-instituted, and duplicate copies of the plaints WHjre filed. 
The only evidence of the conUmts of the bonds, from which the plaints were pre- 
pared, consisted of a register kept by the plaintiff’s gumilshtas of the names of tli# 
cxecutunt of the hoods, the matter in re»p«*ct of which tlie bonds had been given, 
the amounts due thereunder, and the names of tlie attesting witnesses. From this 
register the duplicate plaints had lieen prepared. Held that, though tlic register 
was not secondary evidence of the contents of the bonds, yet it was a document 
which might be referred to by a witness for the purpose of refreshing hfs memory, 
ttfider s, 159 of the Evidence Act. — ^Taruk Natli hfullick. Manager ad? tiie Coocli 
Behar Cfhakkjnt Estate, on behalf of the Court of Wards (Plaintiff), v. Jeaniat Ndsya 
(Defeadittiilh L L. H., 5 Cal. 95S. 
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lOli ir the Court has adjopmed the hearing of the suit ex pmie^ 
l*«»ed-r» Wh«, dirftaa. ““‘J “■« •“ or ‘>efo« sach hearing. 


appears atid absigns good cause for his previous 
noti-^appearaiice, he may, upon such terms as the 
Court directs as to costs or otherwise, be heard 
in answer to the suit, as if he had appeared on 
the day fixed for his appearance. 

The sbo^re section applies to M. S. C. C. and P. S. C. C. 


ant appenm on day of ad» 
joarttodiifmriog,aad assigns 
good cause for prerioos 
noo-appearanoe. 


T>XPKilDAifT8 who put in no appearance at the original hearing, and who have 
anbfHM^uently been refused leave to appear and defend, are at liberty, where an 
ex-parie decree has been passed against them, to appeal to a higher Court, without 
previously taking any steps to have the ex-parte decree set aside under s. 108 of 
Act X. of 1877. — Ashrulfiinnissa and another (Defendants) o. Lehareaux (Plaintiff), 
I. L. B., 8 Cal. 272. 

Thk plaintiff sued, under s. 3, clause w, of Act XVII. of 1877, for money due on 
a bond, daU»d the 8lh September, 1877. The defendant, though duly summoned, did 
not appear on the diiy fixed in th<* summons, winch was for the final disposal of the 
suit. Tlirt Court, therefore, proceeded with it sx parte. The defendant, being sub- 
sequently summoned and examined as a witness under a. 7 of the Act, admitted the 
bond sued upon, but pleaded part-payment of the plaintiff^s claim. He then applied 
to the Court that his witnesses should be summoned, and that their evidence be taken 
in support of his allegation. The Subordinate Judge was of opinion that he (defend- 
ant) was not entitled to offer the evidence. On his referring the case to the High 
Court . Ifeld that it w'as his duty to summon the witnesses named by the defend- 
ant — Duli Cliaud (Plaintiff) e. Dhondi (Defendant), I. L. B., 5 Bom. 1S4, 


102. If the defendant appears, and the plaintiff does not apfiear, 
Prooednra where defend, the Court shall dismiss the suit, unless the 
oat only appears. defendant admits the claim, or part thereof, in 

which case the Court shall pass a decree against the defendant upon 
such admission, and, where part only of the claim has been admitted, 
shall dismiss the suit so far as it relates to tiie remainder. 


TllX above flection applicfl to M. S. C. C. and P. S. C. C. 

Ik a fluit, iflfluofl having been 8ettlo<i, the final licarinj^ of the suit was Jidiourned 
to a fixed date for final disposal. On that date plaintiff did not appear, and the suit 
wai^iflmissed. MM that, as this wan not a case which had been adjourned in favour 
of either party to enable him to ** produce his proofs, or cause tlie attendance of his 
witdesseH,” the order was not one which could properly be made. — Byali u. Sherman, 
I. L. R., 1 Mad, 287. 

108. When a suit is wholly or partially dismissed under section 
Dooree against plaintiff by 102, the plaintiff shall be precluded from bring* 
daCanlt boM Ireah salt, ing a fresh suit in respect of the same cause of 
action. But he may apply for an order to set the dismissal aside ; and, 
if it be proved that he was prevented by any sufficient cause from ap* 
pmriott when the suit was called on for hearing, the Court shall set 
aside tide dismissal upon such terms as to costs or otherwise as it thinks 
fit, and shall appoint a day for proceeding with the suit. 

No order shall be made tinder this section unless the plaintiff has 
served the defendant witli notice in writing of bis application^ 

The above section applies to M. S. C. 0. and P. S. 0. G. 


104. If» on the day fixed for the hearing of a suit i^;atDSt a defend* 
Pmeditra wHm delbad- residing out of British India, who has no 
aai midtikg mi of British agent empowered to accept service of summ<ms« 
tsdiadoflaiidl appear. on any day to which the hearing has been 

a4ieurned« the defendant do^ not appear, the plaintiff may apply to the 
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Court for permissioQ to proceed witli his suit, and the Court may direct 
that the plaintiff be at liberty to proceed with his suit in such manner 
and subject to such conditions as the Court thinks ht. 

Tbb above eeotioa applies to M. S. 0. 0. and P. S. C. C. 

105. If there be more plaintiffs than one, and one or more of them 
Procedure In otae of non- appear, and the others do not appear, the Court 
attoDdfuioe of one or more may, at the instance of the plaintiff or plaintiffs 
aeverai piaintifb. appearing, permit the suit to proceed in the 

same way as if all the plaintiffs had appeared, and pass such order as it 
thinks fit. 

Thb above seetioii Applies to M. S. C. C. and P. S. C. C. 


106. If there be more defendants than one, and one or more of 
Procedure in case of non- them appear, and the others do not appear, the 

attendance of one or more suit shall proceed, and the Court shall, at the 
of severe defendants. q£ passing judgment, make such order as 

it tbiuks fit with respect to the defendants who do not appear. 

The above section applies to M. S 0. C and P. S. C. C. 

107. If a plaintiff or defendant, who has been ordered to appear in 
Consequence of non-atten. person under the provisions of section 66 or 

dance, withoat snffioient eectioQ 466, does uot appear ill person, or shew 
suflScient cause to the satisfaction of tlie Court 
oni««lu,iippo«mpe,.„.u failing BO to appear, he shall be Bubject to 
all the provisions of the foregoing sections applicable to plaintiffs and 
defendants, respectively, who do uot appear. 

Thb above sectioa applies to M. S. C. C. and P. 6. C. C. 

Of setUng aside Decrees ex parte* 


108. In any case in which a decree is passed ex jMrte against a de« 
Seuing aside decree ee fendant, he may apply to the Court by which 
ports agninst defendont. the decree was made for an order to set it aside ; 

and if he satisfies the Court that the summons was not duly served, 
or that be was prevented by any sufficient cause from appearing when 
the suit was called on for bearing, the Court shall pass an order to set 
aside the decree upon such terms as to costs, payment into Court, or 
otherwise, as it thinks fit, and shall appoint a day for proceeding with 
the suit 

Thb above section applies to M. 8. C. C. and P. S. C. C. 


Ukdbb s. 540 of tbe Civil Procedure Code an appeal lies from decrees passed 
sr jwrte^ If a defendant appears at the first hearing, and files a written statement, 
lie sbotild not be placed sx parts.— ^AnantharAma Patter (Second Defendant), Appel- 
Imit, s. Hadhava Paniker (Plaintiff's Representative), Respondent, L L. R., 3 Mad. 
2S4. 


Dbivnuahts who pat in no appearance at tbe orimnal heari^, and who have 
enbsequently been refusWl leave to appear and defend, are at liberty, where an 
tSB-pariB decree has been passed against them, to appeal to a higher Court, without 
previously taking any steps to have thp ex-parU decree set aside under s. 108 of 
Act X. m 1877. — ^Ashmminnissa and another (Defendants) e. Lehareana (Plaiiitiff), 
I,L.B.,aOaI27«. ^ 


C.P.f 
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An ex'parte decree having been granted in a miit agalnat A periBonalTy and aa 
gtiariHan of her infant eons, the infanta anbaequen^y a^ied under a. 119 of Act 
V III. of 1B59 to eet aaidie the decme« on the ground tliat the aummona had not been 
duly acrved. It waa proved that the eummona had been duly eerved upon Ay and 
the application was dieinisaed. On appeal to the High Courts held that, although ao 
far aa the decrees mode A peraonally liable, the Court had no power to inte^ere. 
yet at the infante were not responsible for their non-appearance, it might be said 
that they had been prevented by sufficient cause from appearing,*’ and that the 
decrees might be set aside under s. 119 of Act VIIL of 1859 (of. Act X., 1877^’ 
a. 108) as against them -^Kesho Parshad and others (Judgment-debtors) (Appellanta), 
V. Hitduya mrain (Judgment-creditor) (Respondent), 8 Cal. Law Rap. 69. 

No decree to be set aside 109. No decree shall be set aside on any 
without notioe^to oppoaito euch application as aforesaid, unless notice there- 
of in writing has been served on the opposite 
party. 

Thc above section applies to M. 8. C. C. and P. S. C. C. 


CHAPTER VIIL 

Of WEirraN Statkhemts and Set-off. 


110. The parties may, at any time before or at the first hearing of 
. the suit, tender written statements of their re- 

Written statements. spective cases, and the Court shall receive such 
■lastements and place them on the record. 


l^iN section contemplates tliat a defendant shall, in his written statement, sot 
forth the case he intends to make at the trial— ChovA K&r4 e. Isabin Khalifa, I. L. R.; 
1 Ihnn. 209. 

A waiTTEN statement of his case, tendered by a party to a suit at any time 
before or at the first hearing of the suit, is not liable to any court-fee, and may be 
written on plain pajH^r (s. 110 oC Act X. of l877). A written statement callcMl for 
by the Court after the first hearing is also exempt from stamp-duty (s. 19 of Act 
yiL of 1870). — ^Nagu (PlaintilF) v. leknath (Defendant), I. L. H., 5 liotn. 4U0. 

In a suit for wrongful dismissal, in which the defendants pleaded justification 
by reason of tlie plaintiff’s misconduct, (1) That tlie defeuuarits at the hearing 
could not give evidence of a transaction involving instances of misconduct not set 
forth in ttioir written statement They should either have filed a supplemental 
written statement befote the hmrin^, or nave furnished the plaintilf with particulars 
of the misoondocl in question, and intimated to him their intention of relying on 
the transaotion as to establish the general aUegation of misconduct. (2) That 
allliough die transaction in question could not be made the subject-matter of an 
auxiliary issue, and evidence of it, as such, could not be received, yet that questions 
relating to it might 1>© pul to the plaintiff in cross-examination for the pmyoso of 
afTeetiug his ci^it 8u|ipietnental written staterneuts cannot be filed after the 
parties have entered upon their case at the hearing. Statements laid by clients 
before counsel for the purpose of obtaining legal advice are privileged. A was 
emtdoyod by B, at intervals of a week or fortmght, to write up B’s account-books, 
B Tumishlfig him with the necessaiy information either orally or from loose metno- 
nttida. Held that the entries so made could not be given in evidence to contradict 
A, under s. 145 of the Indiaii Evidence Act, as previous statements made by him in 
writing, tlie statements were really made, not by A, but by B, nnd^r whose in- 
ntmctloiis A bod written them. Afsid, also, that it is only such books os ore entered 
op os transactions take place that eon be considered os books legnlorly kept in the 
comae of basineoa wittiin iootion 34 of the Indian Kvidenoe Act— Munohershaw 
Beounjl (FlointliQ e. The Hew Dbnmmsey Shining and Weaving Qompony (B^ 
fondants), 1. L. It, 4 Bom. 576. 
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111. If in a suit for the recoverj of mone^ the defundant olaims to 
PsvtieiikM of flot-oirto be 86t-off against the plaintiff’s demand any ascer* 
giTenin written stotemeak tsioed sum of money legally recoverable by bins 
from the pIsiutifiT, and if, in such claim of the defendant against the 
plain tiif, both parties fill the same character as they fill in the plaintiff’s 
suit, the defendant may, at the first heating of the suit, but not after- 
wards, unless permitted by the Court, tender a written statement con- 
taining the particulars of the debt sought to be set-off. 

The Court shall thereupon inquire into the same, and if it finds 
that the case fulfils the requirements of the 
laqaiiy. former part of this section, and that the amount 

claimed to be set-off does not exceed the pecuniary limits of its juris* 
diction, the Court shall set-off the one debt against the other. 

Such set-off shall have the same effect as a plaint in a cross-suit so 
as to enable the Court to pronounce a final 
Effeot ofaekoi!. judgment in the same suit, both in the origi- 

nal and on the cross claim ; but it shall not affect the lien, upon the 
amount decreed, of any pleader in respect of the coats payable to him 
under the decree. 

UluBtratiom. 

(a.) A b^uoaths Ra. 2,000 to B, and appointa C hia executor and reflidiioiy 
legatee. B dies, and D tukus €»ut udminiatmtion to B’a effects. C pays Ha. 1,000 aS 
surety for D. Then D sues C for the legacy. C cannot se t-off the debt of Ha. 1,(K)0 
against the legacy, for neither C nor D fills the same chann^ter with respect to the 
legacy as they fill with n'spect to the payment of tlio Us. 1,(K)0. 

(6.) A dies intestate and in debt to h. C takes out admin istratiem to A's effects, 
and B buys part of tlio effects from C. In a suit for the purcliase-rnoney by O 
against B, the latter cannot set-off the debt against the price, for C fills two diffiTeiit 
characters, one as the vendor to B, in which he sues B, and the other as represent- 
ative to A. 

(<?.) A sues B on a bill of exchange. B alleges that A has wrongfully neglected 
to insure B’s goods, and is liable to him in compensation, wliicli he claims to set-off. 
The amount, not being ascertained, cannot be set-off. 

(d.) A sues B on a bill of excliange for Rs. 500. B holds a judgntent against A 
for Bs. 1,000. The two olaims, being both definite pecuniary demands, may he set offJ 

(e.) A sues B for coriipensatiou on account of a trespass. D bolds a promissory 
note for Ra. 1.000 from A, and claims to set-t>ff that amount against any sum that 
A may recover In the suit. B may do so, for as soon as A recovers, both sums aro 
definite pecuniaiy demands. 

(/.) A and B sue p for Bs. 1,000. C cannot set-off a debt due to him by A 
alone. 

(g.) A sues B and C ff>r Rs. 1,000. B cannot set-off a debt due to him alone 
by A. 

(A.) A owes the partnersh^firra of B and C Rs. 1,000. B dies leaving C sur- 
viving. A sues 0 for a debt of Rs. 1,500 due in his separate clioracter. C may set- 
off the debt of Rs. 1,000. 

Tex above section applies to M. 8. C. 0. and P. 8. 0. C. 

Thk provisions of Act X. of 1877 do not give the ri^ht to set-off claims for; 
tmliquidaied damages, lint that Act does not take away any right of set-off, whether 
legal or equitable, which parties to a suit would have tndepsndently of its provi- 
sions. — ^Kishofchand ChampAlil e. M&dhowji VisrAm, I. L. R., 4 Bom. 407. 

Tex usnfmctiiary mortgagee of certain lands sued the mortgagor for the money 
due muler the mortmige. The mortgagor alleged that Wie laor^ag^ had oommitted 
waste, and was Eabk to him for oompensatiom, whidi he olatmea to set-off : 
that, under Act X. of 1877, a. Ill, the amonnt of such coropensatiem boaki uot.im 
set off. — ^Baghu Nath Das v. Ashiaf Hosain Khan,, I. L. B., 2 AIL 252. ^ 
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n}«et tbs wine) or retain it to tbe pertj by nbom it ms mode for 
wnendnarat within « time to be fixed the Owrtk imposii^ s^ terms 
M to costs or otherwise u the Court thinks fit. 

of When any amendment is made ander this 

nmite. seotiim, the J^udge shall attest it by his signs* 

tare. 

When a statement has been rejected under this section) the party 
making it shall not present another written 
Buet «r r^jeetkm. Statement, unless it be expressly called for or 
allowed by the Court. 

Tux above section appUea to P. S. 0. C. 


CHAPTER IX. 

Of the Exahikatiok of the Pasties bt the Court. 


117. At the first hearing of the suit, the Court shall ascertain from 
. ■ . the defendant or his pleader whether ho admits 

ftllegatioru in plaint and OF denies the allegations of fact made in the 
written statemantfl admitted plaint, and shall ascertain from each party or 
OP denied. |jja pleader whether he admits or denies such 

allegations of fact as are made in the written statement (if any) of the 
opposite party, and as are not, expressly or by necessary implication, 
admitted or denied by the party against whom they are made. The 
Court shall record such admissions and denials. 


Tax above section applies to M. S. C. C. and ?. S. C. C, 

118, At the first hearing of the suit, or at any subsequent hearing, 
Oral examination of party pa**ty appearing in person or present in 

or oompanion of himself or Court, or any person able to answer any mate* 
his pleader. rial questions relating to the suit by whom 

such party or his pleader is aocompauied, may be examined orally by 
the Court ; and the Court may, if it thinks fit, put, in the course of such 
examination, questions suggested by either party. 

Thic above section applies to|liL 8. C. C. and P. S. C. G. 

SnbstaiMwofexamiaatum 119, The substance of tbe examination 
to be writtoo. ghall be reduced to writing by the Judge, and 

shall form part of the record, 

120. If the pleader of any party who appears by a pleader refuses 
Goaiieqiimeof refbsalor or is unable to answer any material question 
inability of pleader to an- relating to the suit which the Court is of opinion 
that tne party whom he represents ought to 
answer, and is likely to be able to answer if interrogate in person, the 
Court may postpone the hearing of the suit to a future day, and direct 
that such party eall app^ in person on such day. 

If such party foils without lawful excuse to appeM in pereon on tbe 
day so appointed, the Court may pass a decree against him, or make 
~ order in relation to the suit as it thinks fit 

Tm tbofs SMlioa ^fiet to M. 8. C. a sad F. 8. C, 0, 
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CHAPTER X. 

Or DisooTBar, k¥o or tsb AoBCtssioa, iMfsctiOK, PBoDUorioir, 

IlCPOUNDlNQ» AKD BbTURH Or DoCUHBaTS. 

121. Any party may, at any time, by leave of the Court, deliver* 
Poffor to deiiTor inter, through the Court, interrogatories in writing 

vQgftioriei. for tlie examination of the oppoeite party, or, 

where there are more opposite parties than one, any one or more of 
such parties, with a note at the foot thereof, stating which of such in- 
terrogatories each of such persons is required to answer : 

Provided that no party shall deliver more than one set of interro- 
gatories to the same person without the permission of the Court, and 
that no defendant shall deliver interrogatories for the examination of 
the plaintiff unless such defendant has previously tendered a written 
statement, and such statement has been received and placed on the 
record. 

Tux above sootion applies to M. S. G. C. 

8. 121 of the Code of Civil Procedure contemplates (1) leave to interropfate, 
and (2) the service of tlic interrogatories tlirough the Court. It is the duty of the 
Court under that section to determine whether the applicant should be allowed to 
interrogate} the other side, but not to determine at that stage what question the party 
interrogated should bo compelled to answer. Where an ex parte order is made in 
charnlM'rs giving leave to interrogate, the party ordered to answer has a right ta 
ootne into Court to havs the onler set aside if tlie ca»(} is one in which interrogatories 
ahouUi not have been allowed. When an order for the administration of inierroga* 
tories is oroptjrly made, a party objecting to the intorrogatc^rios administered may, 
at his peril, omit to answtT tiio interrogatories to which he objects ; but the more 
prudent course is to tile his aftidavit in answer, stilting in it hia ohjeotious to answer 
such questions as he oiqects to. Where inteTrogatones are scandalous, or in any 
way an abuse of the priwess of the Court, the Court may interfere at any stage. 
The power given to the Court by s. B6 should not be exercised except in extreme 
cases. — Sliam Kishore Mimdle u. Shoshihoosun Biswas, I. L. R., 5 Cal. 707. 

122, Interrogatories delivered under section 121 shall be served on 
Servioe of interroga. the pleader (if any) of the party interrogated, 

toriaa or in the manner hereinbefore provided for tlie 

service of summons, and the provisions of sections 79, 80, 81, and Hi, 
shall, in the latter case, apply, so far as may be practicable. 

Tus above section applies to M. S. C. C. 

12S. The Court, in adjusting the costs of the suit, shall, at the 
Inqairy into proprieiw of instance of au^ party, inquire or cause inquiry 
mhimUng intemwatorlet. tO be made into the propriety of delivering 
such interrogatories; and if it thinks that such ioterrc^atories have 
been delivered unreasonably, vexatiously. Or at improper length, the 
costs occasioned by the said interrogatories and the answers thereto sb&ti 
be borne by the ^rty in fault. 

Ths above section applies to M* S. C. C. 

124. If any party to a suit be a body corporate or a joint-stock 
Service of fatertegiiioriee cotnpany, whether incorporated or not, or any 
m ofBoir of oetpoffeioii or other body of persous empowered by law to su^ 
or be sued, wliether in its own name or in 
namo of any oltor or otlior persem, any opposite party may apply to 
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the Court for an order allowing him to deliver InterropUioriea to any 
member or officer of such corporatiou, company, or boay, and an order 
may be made accordingly. 

The above section applies to M S. C. C. 

125. Any party called upon to answer interrogatories, whether by 
Power to refuse to an- himself or by any such member or officer, may 

•wer interrogatories as irre* refuse to answer any interro^^atoty on the 
levant, Aa ground that it is irrelevant, or is not put bond 

fide for the purposes of the suit, or that the matter inquired after is not 
sufficiently material at that stage of the suit, or on any other like 
ground. 

The above section applies to M. S. C. C, 

126. Interrogatories shall be answered by affidavit to be filed in 
Time for filing affidavit Court within ten days from the service thereof, 

in answer. or withiu such further time as the Judge may 

allow. 

The above section applies to M. S. C. 0. 

127. If any person interrogated omits or refuses to answer, or an* 
Procedure where party swers insufficiently, any interrogatory, the party 

omitrt to auswer guffloioutly. interrogating may apply to the Court for an 
order requiring him to answer or to answer further, as the case may be. 
And an order may be made requiring him to answer or to answer fur- 
ther either by affidavit or by vlvd voce examination, as the Judge may 
direct : Provided that the Judge shall not require an answer to any 
interrogatory which in his opinion need not have been answered under 
section 125. 

The above section applies to M. S. C. C. 

128. Either party may, by a notice through the Court, within a 
Power to demand admis. reasonable time not less than ten days before 

Eiouofgenoioeneesof dooa- the healing, require the other party to admit 
(saving all just exceptions to the admissibility 
of such document in evidence) the genuineness of any document mate- 
rial to the suit. 

The admission shall also be made in writing signed by the other 
fMurty or his pleader and filed in Court. 

If such notice be not given, no costs of proving such document 
thall be allowed, unless the Judge otherwise orders. 

If such notice is not complied with within four days after its being 
served, and the Judge thin^ it reasonable that the admissioo should 
have li^n made, the party refusing shall bear the expense of proving 
such document, whatever may be the result of the suit. 

Tbs fffiove section applies to M. 8. C. C. 

128. The Court may, at any time during the pendency therein of 
Power to order discovery any suit, order any party to the suit to declare 
of doonmeiit. by all the documents which are or 

have been in his possession er power relating to any matter in qneeitaii 
in the siuit, and any patty to the suit may, at any Ume before the first 
healing, apply to the Court for a like order. 



pf ^ nocrciAoira, win moovajr, tta, 

Btmt BUMle under tins sectioa e^ll ^ecufy %luA pf iuy) 

In aanw to of the documeutB thwiil mentioned toe de- 

•oehorte. claraot objects to produce, tpgetber trith toe 

grounds of such objection* 

The above eection applies to M. 6. C. C. 

180* The Court may, at any time during the pendency therein of 
Power to orier prodac *ny 8«M. order the pi^uction by any party 
tloa of doomneots dariog thereto of such of the documents in his posses* 

suit " sioQ or power relating to any matter in ques- 

tion in such suit or proceeding as the Court thinks right ; and the 
Court may deal with such documents when produced in such manner as 
appears just 

The above section applies to M. S. G. C. 


, 130 of the Civil Code (X. of 1877), a Judge has no discretion to 
refuse to allow inspection of documents relating to matters in question in a suit, 
provided they are not privileged. Confidential communications between principal 
and agent relating to matters in a suit are not privileged. JTe/d in a suit for an 
injunction if} restrain the defendant from using certain trade-marks, that telegrams 
and letters between the plaintiff's firm in London and their Managing Agent in 
I^mbay, relating to the auDject-matter of the suit, were not privileged. — Bnstros v. 
White (L. R., 1 Q. B, D. 423) and Anderson n. Bank of British Columbia (L. R., 2 
Oh. D, 644) followed.— L. A. Wallace and others (Plaintiffs) v, F. G. Jefferson, (De- 
fendant), L L. R., 2 Bom. 463. 


131. Any party to a suit may, at any time before or at the hearing 
HeUoe to prodnoe for in. thereof, give notice through the Court to any 
epeotioiidiooaiiieiitsfefen^ Other party to produce any specified document 
to la plaint, Ikj. ^ for the inspection of the party giving such 

notice or of his pleader, and to permit such party or pleader to take 
copies thereof 

No party failing to comply with such notice shall afterwards be at 
Oonsaqaonoe of don-oom- liberty to put any such document in evidence 
pliiAoa with sa^di notice. on his behalf in such suit, unless be satisBes the 
Court that such document relates only to bis own title, or that he had 
acme other and sufficient cause for not complying with such notice. 

The above ■ectio]i applies to M. S. C. C. 


18SL The party to whom such notice is given shall, within ten 
Ptetyreoeivingeiioh no- the receipt thereof deliver through 

Motto Mivw aotioo when the Court to the party giving the same a notice 
stating a time within three days from such 
^ delivery at which the documents, or such of 
them as he doss not object to produce, may be inspected at his pleader’s 
office or some other convenient place, and stating which (if any) of the 
doouments he objects to produce, and on w^t grounds. 


The above seotioa applies to M. 8. C. 0. 


» owner of certain cotton-gmntiig factorise at and near A in the 
meimmlf and had also aplaoe of bnsiiiess in Bombay. He entered into a oontmet 
in Bombay with the plsintiff to gin certain cotton of &e plaintiff's at t^ said fac- 
tofftee of tlm diieiiaaai in tl^ Fklntiff bioil^ a etui 

the breach of oontracl end demanded mnaection, in fi^bay, of affriie dmud- 
anl's hooks rehdmg lo the berineie of tiie eeid ginning fiotoriea hetom^ to ffie 
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Meidliait The defenleot w»e wtUkig te give the in^^tiee aelrod for ; lH|t con- 
tended that it shoald be had el A, where all the booka in qoeation were kept) and 
objected to bringing the booka down to Bombay aa demanded by the plaintiff, ffdd 
that the contract) though made in Bombay, having been intencfed to be performed at 
a conaiderable distance frem Bombay, at and near A, where the bueineea of ginning 
was conducted, and where the books relating to the said business were kept, A waa 
the proper place at which to give inspection.— Kovaldas Sakarchand «. Pestonji 
li^asservanji and others, I. L. B., 5 Bona 4d7. 

133. If any party served with notice under aection 131 omiUi to 
Applioation for order of g've notice under section 132 of the time for 

iaspeotion. iospectioa, or objects to give inspection, or 

names an inconvenient place for inspection, the party desiring it may 
apply to the Court for an order of inspection. 

The above section applies to M. S. C. C. 

134. Except in the case of documents referred to i n the plaint, written 
Applioation to be found. Statement, or affidavit of the party against whom 

ed on affidavit. the application is made, or disclosed in his afii- 

davit of documents, such application shall be founded upon an affidavit, 
shewing (a) of what documents inspection is sought, (b) that the party 
applying is entitled to inspect them, and (c) that they are in the posses- 
sion or power of the party against whom the application is made. 

The above section applies t<» M. 8. 0. C. 

136. If the party from whom discovery of any kind or inspection 
Power to order issue or sought objects to the same or any part thereof, 
question ou which right to and if the Oouit is Satisfied that the right to 
^ *** ^*^ discovery or inspection depends on the 

^ determination of any issue or qjuestion in dis- 

pute in the suit, or that, for any other reason, it is desirable that any 
such issue or question should be determined before deciding upon the 
right to the discovery or inspection, the Court may order that the issue 
or question be determined first, and reserve the question as to the dis- 
covery or inspection. 

Tub above section applies to M. S. C. C. 

136. If any party fails to comply with any order under this chapter, 
Oousoquonoou of foiinreto to answer interrogatories, or for discovery, pro- 
au^wer or give mspootioB. ductioQ, or inspection, which has been duly 
served, he shall, if a plaintiff, be liable to have his suit dismissed for 
want of prosecution, and, if a defendant, to have his defence (if any) 
struck out, and to be placed in the same position as if be had not 
affpeared and answered ; 

and the party interrogating, or seeking discovery, production, or 
inspection, may apply to the Court for an order to that effect, and the 
Court may make such order accordingly. 

Any party failing to comply with any order under this chapter, to 
answer interrogatories, or for discovery, production, or in|pection, which 
hai been served personally upon him. shall also be deetned guilty of an 
offence under section 183 of the Indian Penal Code. 

Tni above section apfdies to 31. S. C. C. 

The powers gi^en to the Court by Act X. of 1877, s. 136, should not be exercised 
exoept in extieme osses.--6hata Eishore Muadle v. ffitoshiboosun Biswas, I. L. E., IS 
Ckd,707. 


C. P. 10 
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187. Tlie Court may, of its own accord, and muj in its diseiitfoii 
Coort toaj amid for pa- application any of the parties to 

pern ih>m ita own raoorda a suit, send for, either from its own records or 
or fnm othar Ooarta. fjojn any other Coart, the record of any other 

suit or proceeding, and inspect the same. 

Every application maoe under this seoition shall (unless the Court 
otherwise directs) be supported by an affidavit of the applicant^ or his 
pleader, shewing how the record is material to the suit in which the 
anplication is m^e, and that the applicant cannot, without unreason- 
Bole delay or expense, obtain a duly authenticated copy of the record, or 
of such portion thereof as the applicant requires, or that the produc- 
tion of the original is necessary for the purposes of justice. 

Nothing contained in this section shall be deemed to enable the 
Court to use in evidence any document which, under the Indian Evi- 
dence Act, 1872, would be inadmissible in the suit. 

Tuk above section applies to M. S. C. C. and (except para. 2) to P. S. 0. C. 

WfiiKR a specific title has been alleged, hut not proved, and the plaintiff 
endeavours to Hucoced in the first Court or second Court of Appeal upon title by 
twelve years’ adverse possession, lie must be prepared to show that this other title 
by twelve years* adverse possession was raised in the Court of first instance, With 
Bufii(!ient clearness to enable his adversary to understand that he claimed to succeed 
as well by twelve years’ iwlverse piwsession as by the specific title alleged. In all 
Cases in which parties apply for u summons to compel the attendance of witnesses, 
or a sutiimons to product} docunients, or apply to have a document sent for under 
i. 1S7 of the Code of Civil Procedure, the Court ought not to refuse such appluMi- 
tion, merely heenuse in its opinion the witnesses cannot bo present, or th<‘ documents 
cannot be produced, before the termination of the trial. — Kri*<lina (’hum Haisack and 
Others (Plaintifts) v. Protab Chuuder Surma, aUa» Rajendro Lai and others (Du£eud> 
anU), I. L. U., 7 C3al. 5(>U. 

1S& The parties or their pleaders shall bring with them, aud have 
Pooamentaiy svidanootq readiness at the first Wring of the suit, to 
be iu roadinesi at first hoar- be produced when called for by the Court, all 
the documentary evidence of every description 
in their possession or power, on which they intend to rely, and which 
has not already been filed in Court, and ail documents which the Court 
any time before such bearing has ordered to be produced. 

Tux above section applies to M. S. C. (X and P. S. C. C. 

139. No doouraentary evidence in the possession or power of any 
Sifoot of tum-prodaotioii P^trty, which should have been, but has not 

of dom&menu. been, produced in accordance with the require- 

ments of section 188, shall be received at any subsequent stage of the 
pfoceedtngs, ualess good cause be shown to the satisfaction of the 
Court for the non-production thereof. And the Judge receiving any 
such evidence shall record his reasons for so doing. 

• ^ The above section applies to M« S. G. C. 

140. The Court shall receive the documents respectively ptedueed 
PoQfaMBisiebarsodlvid by the parties at the first faeaiiiig, provided 

by Conti, ^ that the documents produced by each party be 

accompanied by an accurate liat thereof prepared in such form as the 
High (3ourt hiaj from time to tinae direct. 
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Tbe Court may, at any stage ctf the suit, reject any document which 
; Rcje^ioooftrreleTttator H considers irrelevant or otherwise inadmis* 
inadaiiMibie doeitmeate. sible, recording tbe grounds of such rejection. 

The abov’e section applies to M. S. C. C. and (except the proviso and the last six 
words) to P. S. C. C. 

141. No document shall be placed on the record unless it has been 
Kodooainents to be placed prov^d Of admitted ill accordance with the 

on record uoless prored. law of evidence for the time being in force, 
^ ^ Every document so proved or admitted shall 
be endorsed with the number and title of the 
suit, the name of the person producing it, and the date on which 
it was produced. The Judge shall then endorse with his own hand a 
statement that it was proved against or admitted by (as the case may 
be) the person against whom it is used. The document shall then be 
filed as part of the record : 

Provided that, if the document be an entry in a shop-book or other 
. . book, the party on whose behalf such book is 

ntnes m shop-booka. produced may furnish a copy of the entry, which 

may be endorsed as aforesaid, and shall be filed as part of the record, 
and tbe Court shall mark tbe entry, and shall then return the book to 
the person producing it. 

All documents pro<Juced at the first bearing, and not so proved or 
admitted, sliatl be returned to the parties respectively producing them, 

TlttE above section applies to M. S. C. C. and (except the third sentence) to P. 8. C. 0. 

142. When a document so proved or admitted is relied on as evi- 
Begeoted dooamonts to be deuce by either party, but the Court considers 

xurloBd, it inadmissible, it shall be further endorsed with 

the addition of the word “rejected,’^ and the eudorsemeut shall be 
signed by the Judge. 

sad rstsniad. document shall then be returned to 

tbe party who produced it. 

The above section applies to M. 8. G. C. and P. 9. C. C. 

143. Notwithstanding anything contained in sections 62, 141, and 
Ooort may order any do- 142, the Court may, if it sees sufficient cause, 

enmont to bo imponndod. direct any document or book produced before it 
in any suit to be impounded and kept in the custody of an officer of 
the Court, for such period and subject to such conditions as tbe Court 
tiiinks fit. 

The above seetkm applies to M. 8. C. C. and P. 8. C. 0. 

144. In suits in which an appeal is not allowed, when the suit has 
When doonmont admitted been disposed of, and in suits in which an ap* 

inondonoeniayboretartied. peal is allowed, when the time for preferring 
an appeal from the decree has elapsed, or, if an appeal Jias been prefer* 
red, then after the appeal has been disposed of, any person, whether a 
party to tbe suit or not, desirous of receiving back anv document pro* 
dnem by bim in the suit, and placed on the record, shall, unless tbe 
documeot is impounded Under section 143, be entitled to receive back 
the same : 
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IWtded that a doeoment may be retutned ai any time ^fore 
Wh« ».y fc. wtber of eech ^enta. if the pe«o“^»P<^»g 

ratoniadbofereiiiiiolimilad. for such return delivers to the proper otHcer a 
certified copy of such document to be substituted for the original : 

Cmimn dotmumuf not to Provided also that no d^^ut shall U 
beietniiMd. returned which, by force of the ueciee, has oe- 

come void or useless* 

On the return of a document which has been admitted in evidence, 
lUweipt to bo giroD for » receipt shall be given by the party iwanving 
fetaraea doeoment. it, in a receipt-book to be kept for the purpose. 

Tub ttbove seotion applies to M. 8. C. C» 

ProvWoo. M to doea. 146. The provisions herein contained as to 

ttonts applied to material documents shall, so far as may be, apply to all 
•objeoti, other material objects producible as evidence. 

Tub above section applies to M. S. C. C. and P. B. C. C. 

CHAPTER XI, 

Of the SsrPTLEMENT OF Issues, 

146. Issues arise when a material proposition of fact or law is 
affirmed by the one party and denied by the 

Material propositions are those propositions of law or fact which a 
plaintiff must allege in order to show a right to sue. 

Each material proposition affirmed by one party and denied by the 
other must form the subject of a distinct issue. 

Issues are of two kinds ; (a) issues of fact, (b) issues of law. ^ 

At the first hearing of the suit, the Court shall, after reding the 
plaint and the written statements (if any), and after such examination of 
,tlie parties as may appear necessary, ascertain upon what material pro* 
positions of fact or of law the narties are at variance, and shall there- 
upon proceed to frame and record the issues on which the right decision 
of the case appears to the Court to depend. 

When issues both of law and of fact arise in the same suit, and the 
Court is of opinion that the case may be disposed of on the isstm of 
law only, it shall tty those issues first, and for that purpose may, if it 
thinks fit, postpone the settlement of the issues of bet until after tiih 
issues of law have been determined. 

Nothing in this section requires the Court to frame and record 
issues when the dei^dimt at the first hearing of the suit makes no 
defence. 

Aiiiaatioiui from wbfcti 147. The Court may frame the issues from 
Istam rnajr b* framed. nU anv of the following materials^ 

(a) aliegatiotii made on oath by the parties. Or by any pefsons pae- 
sent on their behalt or made by the pleadem of sot* parties or persons ; 

(h) allemsiioiis made in the plaint or in the written statements 
any) tendeiw in the suit, or ia answer to interrogatories doKvoiod io 
the suit; 

(c) the contents of documents produced by either party. 
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14& If the Ooart he of o^oioo that the iasuee eaniiat be coffectly 
Court may mmmBwlu framed without the examination of some per- 
aesmt or doontaanU aon not before the Court, or without the in** 

framing iimiiea. gpection of aofue document not produced in the 

suit, it omy adjoom the framing of theiaaueato a future day, to be 
fixed by the Court, and may (subject to the rules contained in the Indian 
Evidence Act) compel the attendance of any person or the production 
of any document by the person in whose hands it may be, by summons 
or other process. 

149. The Coitrt may. at any time before passing a decree, amend 
Power to amend, add, and the issues OF frame aaditional issues on such 
■trike out issnes. terms as it thinks fit, and all such amendments 

or additional issues as may be necessary for determining the controversy 
between the parties shall be so made or framed. 

The Court may also, at any time before passing a^ decree, strike 
out any issues that appear to it to be wrongly framed or introduced. 

A Judge is not bound to make any amendment in the issnea of a case, except 
for the purpose of more effectually putting in issue and trying the real question or 
questions in controversy as disclosed by the pleadings on eitlier Jido. l>elK;o 

tJ. Manohar Doss (2 Ind. Jur.. N. S., 118). Wilkin v. Reed (15 C. B. 202), Lucas r. 
Tarleton (8 H. and N. 116), followed. Where no injnstioe would be done to either 
party, the Courts, in the exercise of their discretion, under apecial circumstan^s, 
may allow issues to be raised upon matter which does not strictly couio witlun tiio 
proper scope of the pleadings. The power to allow such amendnients is given by 
the first part of s, 149 of Act X, of 1877, corresponding with Jhe first part of s. 1« 
of Act vni. of 1859.— Nchora Roy and others (Plaintiffs) r. Radba Parshad Singh 
(Defendant), I. L. R., 5 Cal. 64. 


160, When the parties to a suit are iu^reed as to the question of 

mij by agreement be Stated they may State the same in the form^ of an 
la form of iaaoe. issue, and enter into an agreement in writing— 

(a) that upon the fiudiug of the Court in the aflSrmative or the 
nesrative of such issue, a sura of money specified in the agr^ment, or 

9 t At.. wMAMnAr oM I.Ka floiirt maw 
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to 06 ascertained by the Court, or in such manner as the Court 
direct, shall be paid by one of the parties to the other of them, or that 
One of them be declared entitled to some right or subject to some Jia- 


bility specified in the agreement . 

(5) that upon such finding some property specified m the agree- 
ment and in dispute in the suit shall be delivered by one of the parties 
to the other of them, or as that other may direct, or t n a 

(c) that upon such finding one or more of the parties shall do 
abstain from doing some particular act, specified in the agreement, and 
relating to the matter in dispute* 


The above section appUes to P. S. C. 0. 


Oourt, if aalisfied that 
agreemeitt wat eseonted in 
faaj ptaonoee 


16L If the Court be satisfied, after mak- 
ing sacii inquiry as it deems proper. 


(a) that the agreement was duly executed by the parti^, 

(5) that they have a sabstaatial interest in the decision Oi siimi 
questioii as aforemd, and 
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(c) that tbs same is fit to be tried aod decided, 
it may proceed to record and try the issue, and state its findings or 
opinion thereon in the same mauner as if the issue had been framed by 

the Court ; . . , . 

and may, upon the finding or decision on such issue, pronounce 
judgment according to the terras of the agreement ; 

and upon the judgment so given, decree shall follow, and may be 
eiecuted in the same way as if the judgment had been pronounced in a 
contested suit, 

Th£ above Boction applies to P. S. C. C. 


CHAPTER XII. 

Disposal of this Suit at thic First Hearing. 

/ 162. If, at the first hearing of a suit, it appears that the parties 

If partiM not at iMtio on are not at issue on any question of law or of 
tay quMtiott of law or (act. the Court may at once pronounce judgment. 

Thk above Bciction applies to P. S. C. C. 

153, Where there are more defendants than one, and any one of 
V OD, of dBfend. ‘*'8 defendants is not at issue with the plaintiff 
onta bo not at iMao with on any question of law or fact, the Court may 
plaintiff, at once pronounce judgment for or against such 

defendant, and the suit shall proceed only against tlie other defendants. 

Tiik above siKstion applies to P, S. C. C. 

, 164. When the parties are at issue on some question of law or of 

^ V parilaa at ima <m fact, and issues have been framed by the Court 
qaastioM of law or faot. im hereinbefore provided, if the Court be satis- 
fied that no further argument or evidence than the parties can at once 
Court Buiy datarmino Supply is required upon such of the issues as 
hMua, sufficient for the decision of the suit, 

and that no injustice will result from proceeding with the suit forth* 
with, the Court may proceed to determine such issues ; 

and, if the finding thereon is sufficient for the decision, may pro* 
Mdi)fwioow.JiidraMt. “ownce judgment accordingly, whether the 
summons has been issued for the setUemeut of 
issues ovXj or for the final disposal of the suit : 

Provided that, where the summons has been issued for the settle* 
meni of issues only, the parties or their pleaders are present, and none 
of them object. 

li the finding is not sufficient for the decision, the Court shall 
postpone the furtlier hearing of the suit, and shall fix: a day for the pro- 
duction of such further evidence, or for such further argument, as the 
case requires. 

156. If the summons has been issued for the final disposal of the 
If ^tlMr part^ AUIb to either party fails, without sufficient 

Lift avidaiisa, cause, to produce the evidence on which be 

iwlies, the Court may at once pronounce judg- 
ment, 
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or may, if it thinks fit, after framing and recording isanes under 
section 146, adjourn the suit for the production of such evidence as aday 
be necessary to its decision upon such issues. 

The first pamgraph of the shore seotion applies to BC. 8. 0* 0. 


CHAPTER XIII. 

Of ADJOUBKMBNm 

156. The Court may, if sufficient cause be shown, at any stage of 
Ooait may grant time, the suit, grant time to the parties or to any .of 
and adjoarn hearing. them, and may, from time to time, adjourn the 

hearing of the suit. 

In all such cases the Cnurt shall fix a day for the further hearing 

OMt. Of MUoiirBiDeat. “ it 

thinks fit with respect to the costs occasioned 
by the adjounifnent : 

Provided that, when the liearing of evidence has once begun, the 
hearing of the suit shall be cotitinued from day to day until all the 
witnesses in ailendance have been examined, unless the Court finds the 
a<)j(Hirtiinent of the heating to be necessary for reasons to be recorded 
by the Judge with his own hand. 

The above ecction applies to M. S. C. C. and P. S. C. C. 

A CouuT nii^ht n<>t to adjourn a case for the production of a dot^uincnt, much 
loBrt (wlu'u it docH io) to allow witru‘«sc8 and flovontl of llu? t»articH who were ititerented 
in the reBiilt to be n^called, and to add and vary the evidence whicli they luwl pro 
viourtly given, in order to prove a cane which they had not set up. — (P. V.) 3 P. C. U. 
304 (2t> W. E. bb ; L. U. 3 1. A. 269). 

167. If, on any day to which the hearing of the suit is adjourned, 
Proceduro if parties foU the parties or any of them fail to af>pear, the 

to appear ou day axed. Court may proceed to dispose of the suit in 
one of the modes directed in that l^haif by Gliapter VII., or make such 
other order as it thinks fit. 

The above section applies to M. 8. C. C. and P. 8. C. C. 

168. If any party to a suit to whom time has been granted fails to 
cm>rt •»., proo«d not- produce his evidence, or to cause the atteudauce 

withstanding either party of his Witnesses, or to perform any other act 
fails to pfxidnoe evidenoe, necessary to the further progress of the suit, 
for which time has been allowed, the Court may, 
notwithstanding such default, proceed to decide the suit forthwith. 

The above section applies to M- 8. C. C. sod P. 8. C. C. 

The Code of Civil Procedure does not aotborise the dismissal of a suit on re- 
fusal or failure of a party to de|]^t the amount orden^ by the ^urtw remunera- 
tion 
tioo 
rule, 
tft), 


I a Commissioner appointed under s. w examine acco«ow». a rvnuiaOTa- 
I a Commissioner appointed by tlic Court Ut examine account shoul^ M a 
o a definite amount, and not at a monthly allowance.-— Btova Uianir (r^t- 
ppeSut, V. Vidfata Cbtiib tnd other* (Defendwt*), B«epondenta, 1. L. B, 
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CHAPTER XIV. 

Of thk SoKKOiriHO akd Attbndakc* of Witsksseb. 


169. Tbe parties may, after the summobs has been delivered for 
- to to service on the defendant, whether it be for the 

S tve oHdoDoo or prodaoe settlement of issues only, or for the final dis- 
oemiioata posal of the suit, obtain, on application to the 

Court or to such officer as it appoints in this behalf, before the day 
fixed for such settlement or dispoml, as the case may be, summonses to 
persons whose attendance is required either to give evidence or to pro- 
duce documents. 

The ahove noction applies to M. R. C. C. and P. S. C. 0. 

Thk 20th of MafcIi^ 1877, having been fixed for the final hearing of a snity the 
plaintiff on the 17th of Marohj and defendant on the 19th, filed their lists of wit- 
nesses to be summoned. Both lists were ordered merely to be put up with the 
record. When the itiit came on for hearing^ it w'as dismissed on the ground that, 
when the plaintiff filed his list, there was not sufficient time left to summon the 
witnesses. Held that the judge was not justified in dismissing the suit on this 
gnmud, unless he found tlrnt it would have been absolutt.dy impossible to secure 
tin* attendance of the witnesses, had the summonses been granted on the 17th 
instant, B. 149 of Act Vlll. of 1859, and s, 159 <if Act X. of 1877, discussed. — 
iiajeiidro Nurain Neogi ami another (Plaintiffs) v, Kaja Kumud Nuruiu Bhup (De- 
fendant), 3 Cal. Law Kep. 569. 


160. The party applying for a sumnaona shall, before the auramons 
KspeutBi of wttuoMos to granted, atui within a period to be fixed by 
be paid into Court on ap- the Court, pay into Court auch a sum of money 
plying for ■nannoiui. appears to the Court to be sufficient to 

defray tbe travelling and other expenses of the person summoned, in 
pasaing to and from the Court in which he is required to attend, and 
for one day’s attendance. 

If the Court be sul^rdinate to a High Court, regard shall be had, 
Scale of eipeiiMe. in fixing the scale of auch expenses, to the rules 

(if any) laid down by competent authority. 

Tu 8 above aection applies to M. 8. C. C. and P. S. C, 0. 


161. The sum so paid into Court shall be tendered to the person 
Tender of espetteee to summon^, at tbe time of serving the sum- 
vitaeet, mons, if it can be served personally. 

Tax above oection applies to M. 8. C. C. and P. 8. C. C. 


162. If it iqipear to the Court or to such oflScer as it appoints in 
Prooedare where ioaafli. this behalf that the sum paid into Court is not 
ofoBtrampudio. Buffideiit to cover such expenaes, the Court 

may direct soeb further sum to be paid to the person summoned as ap- 
peani to be neoeaaary on that account ; and, in case of defiault in pay- 
ment, may order auch sum to be levied by attachment and side of the 
moveable proper^ of the party obtaining tbe sumrooiu ; or the Court 
may discharge use Mraon aummoned without requiring him to give 
evidence ; or may both ordm such levy and diachatge wudi penoB aa 
aforeaaid. 
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{fit be neoemiy to detain the jf^rson summoned for a longer 
iBcpensea if witneM da. period than one day, the' Court may, from time 
taincNl more than one day. ^ time, order the party at whose instance he 
was summoned to pay into Court such sum as is 8u6icient to defray the 
expenses of his detention for such furtiier period, and, in default of 
such deposit being made, may order such sum to be levied by attach- 
ment and sale of the moveable profierty of the party at whose instance 
he was summoned ; or the Court may discharge the person summoned 
without requiring him to give evidence ; or may both order such levy 
and discharge such person as aforesmd. 

The Above section applies to M. S. C. C. and P. S. C. C. 

168. Every summons for the attendance of a person to give evi- 
Time, piaoe, and puppogo dence or produce a document shall specify the 
of atteiidanoo to be apeoi- time and place at which he is required to at- 
fied in summons. tend, and also whether his attendance is re- 

quired for the purpose of giving evidence or to produce a document, or 
for both purposes ; and any particular document which the person sum- 
moned is called on to produce shall be described iu the summons with 
reasonable accuracy. 

Thk above section applies to M. S. C. C. and P. 8. C. C. 

164. Any person may be summoned to produce a document, with- 
Sammoas to produoo do- out being Summoned to give evidence ; and any 
person summoned merely to produce a docu- 
ment shall be deemed to have complied with the summons, if he cause 
such document to be produced instead of attending personally to pro- 
duce the same. 

The above section applies to M. S. C. C. and P. S. C. C. 


165. Any person present in Court may be required by the Court 
Power to reqniro penKwi. *<> evidence Of to produce any document 
present in Ooort to give then and there in his actual possession or 
evidence. power. 

Tms above section applies to M. R. C. C, and P. 8. C. 0. 


166. Every summons tx> a person to give evidence or produce a do- 
aammona how served. cument shall be served as nearly as may be in 
manner hereinbefore prescribed for the service 
of summons on the defendant ; and the rules contained in Chapter VI. 
as to fvroof of service shall apply in the case of all sumraotmes served 
under this section. * 


Thk above section applies to M. S. C. C. and P. 8. C. 

167. The service shall in all cases be made a snfHctent time before 
Time lor eerviikg tnm- tho time Specified in the summons for th^ at- 
VMM, tendance of the person summoned, to allow 

him a reasonable time for preparation and for travelling to tbe place at 
which bis attendance is required. 

The above section apptiee to IL 8. C. C. and P. S. C. C. ^ 

C.P. 11 
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18& If t&e senriiig-^offioer certtiy t6 thA Oourt) timl the sdttinoiia 
AttAdiinMit of propvrtj for the atteedanee of a peteoB, ^thet to give 
of obioondiog witoMi. evidence or to prodtioe a doeiiiiient» cannot b8 
•erved, the Ooort eball examine the 8erving>*officer oo oath tonehing the 
non*8ervice ; 

anti upon being eatiefied that such evidence or production is materiali 
and that tiie pereon for whoee attendance the mimmoos bae been tamed 
ia abacoiiding or keeping oat of the way for the purpoee of avoiding tiie 
service of the aummona^ may inane a proclamation ret^uiring him to 
attend to give evidence, or produce the document, at a time and piece 
to be named tlierein ; and a copy of such proclamation ahall be affixed 
on the outer door of the house in which he ordinarily reaidea. 

If be does not attend at the time and place named in such pro- 
olamation, the Court may, in its discretion, at the inatauce*of the pmrty 
on whose application the summons was issued, make an order for the 
attachment m the property of the person whose attendance is required, 
to such amount as the Court thinks fit, not exceeding the amount of 
the coats of attachment aud of the fine which may be imposed under 
section 170 ; 

Provided that no Court of Small Causes shall make an order for 
the attachment of immoveable property* 

Thx above section applies to M. SL C. C. 

189. If, on the attachment of his property, such person appears 
If wiiiMaa«p|iefir«,«ttaeli* and satisfies the Court that he did not abscond 
MQt mif ba withUmwii. ©r keep out of the way to avoid service of the 
auifimona, and that be had not notice of the prodamation in time to 
attend at the time and place named therein, the Court shall direct that 
the property be released from attachment, and shall make such order 
as to the costs of the attachment as it thinks fit. 

Tua above ssctioa applies to M. 8. C. C. 

170. If such person does not appear, or, appearing, fails to satisfy 
FraiMSIitfv if wiinaM fbOa the Court that he did not abs^nd or keep out 
to apfMHM*. of the way to avoid service of the summons, 

and that he had not notice of the proclamation in time to attend at the 
time and place named therein, the Court may impose upon him such 
fitfo,net exceeding five hundred rupees, as the Court thinks fit, having 
regard to his condition ia life and all the circumstances of the case, and 
may order the property attached, or any part thereof, to be sold for the 
purfKiee of Satisfying idl costs incurred in consequence of such attach- 
isettt, together with the amount of the said fine (if any) : 

Frovided that, if the person whose attendance is required pays into 
Oiiurt the costs and fine as aforesaid, the Court shall oraer the properly 
to be releaaed from attachment. 

Tat above section applies to M. 8. C. C. 

Itl. Sdlgeel to the rules of this Code as to attendahoe and apjpekr- 
Qottrt wm of Its owa otioe, and to the pTovisioas of the Indian Evi- 
ywerdsomnioa^M dence 1872, if the Court at any tiiaO 

atrancsrs lo sail. thinks it uecesSary to examine any perfon oih^ 

than a party to the mill, gnd not tunned as a witness 0 party to tho 
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Waiip ikie Coart im;, of its owo molioti» cause such peison to be sum^ 
mooed as a witness to mve evideaoe, or to produce anj docomeiit in liia 
possesstoiif an a day to be appoiuted^ and may examttie him as a wi tne sS i 
or require him to produce such document 

Tas sbqve aectioQ applies to M. 8* C. C. aad P. 8. 0. 0« 

172. Subject as last aforesaid, whoever is summoned to appear and 
0att of peraone g^^e evidence in a suit mast attend at the time 

siotied ms:ive eviSeiios or and place named in the summons for that pur^ 
proamw doonmesl. pose, and whoever is summoned to produce a 

document must mther attend to produce it, or cause it to be produced^ 
at such time and place. 

Tbs abov« seotioo applies to M. 8. C. 0. and P. 8. 0» 0. 

ITS, No person so summoned and attending shall depart unless 
and until (a) he has been examined or has pro- 
men tiler depart. juced the document and the Court has risen, oif 
(b) be has obtained the Court's leave to depart 

The above section applies to M. 8. C. C. and P. 8^ 0. 0. 

174 If any person on whom a summons to give evideoee or piot 
Oonaeqnenoea of failure duce a document has been served fails to com- 
to oompiy with sammons. ply with the summons, oc if any pemon so sum- 
moned and attending departs in contravention of section 17S> the Court 
may order him to be arreated and brought before the Court: 

Provided that no such order shall be made when the Court has 
reason to believe that tbe person" so failing bad a lawful excuse ibr such 
failure. 

Wlmn any person $o brought before tbe Court fails to satisfy it 
that he nad a lawful excuse for not complying with the sommomi, the 
Court may sentence him to fine not exceeding five hundred rupees. 

Expianatum. — Non-payment or non-tender of a sum sumcient to 
defray the expenses mentioned in section 180 shall be deemed a iawftil 
excuse within tbe meaxiing of this section. 

If any person so apprehended and broui^t before the Court ean- 
» when wHimm owing to the absence of the parties or any 
i oMMot sive of them, give the evidence or pr^uce the ^ 
or prodiMw doow- oument which he has been summoned to give 
or produce, tbe Court may require bkn to give 
I bail or other security for bis appearance at such time and 
place as it thinks fit, and, on such bail or security being given, may' 
release him, 

Tex above section appUw to M. 8. 0. C. and p. 8. C. 0. 

174 If any person so faiUng to eomply with a snmmons atiseotide 
Pfooedm whan witmaa or keeps out of tbe way, so that be cannot be 
t^aeeada. apprehended i^d brou^t before the Court, tbe 

pioviitons of sections 168, 169* and 17Q,ihall, 

Tax above section applies to H C« C. 

boBaS to attend 176. No one shall be bound to attend 
in pasMM, person to give evidence or to be exong^lned hi 

Qmirt unless he resides — 

In) within the local lipita of ijhi oi«iinaiy original ju ri sdictio ai or . 
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{&) without OQich liniits and at a place less than fifty or (where tbenii 
is railway-oommuoicatioo for fi?e-siktfas of the distance between the 
place where be resides and the place where the Court is situate) two 
nundred miles distant from the Court-house. 

Tus above aectioii applies to M. 8. C. 0. and P. S. C. C. 

177. If any party to a suit present in Court refuses^ without lawful 
Conaequenoeof reftiBsi of excuse, when required by the Court, to give 

party to gifo evideooe wbea evidence Or to produce any document then and 
miied on by Coart. ^ there ill his actual possession or power, the 
Court may, in its discretion, either pass a decree against him, or make 
such order in relation to the suit as the Court thinks fit. 

Tub above section applies to M. 8. C. C. and P. S. C. 0. 

178. Whenever any party to a suit is required to give evidence or 
Enios as to witoostes to to produce a document, the rules as to witnesses 

apply to parties summoned, contained in this Code shall apply to him so 
far as they are applicable. 

The above section applies to M. 8. C. C, and P. S. C. C. 

Failure to comply witli the provisions of bb. 182 and 183 of Act X. of 1877 
fCivil Frocwiure Code) in a judicial proceeding is an inforniality which rendera the 
deposition of an acf'Urtud inadmissible in evidence on a charge of giving false evi- 
dence b<we<l on «uoh deposition ; and under s. 91 of Act 1. of 1872 (Indian Evi- 
dence Act), no other evidence of sacb deposition is admiBsible. — In the matter of 
m ^Ution of Mayadeb GosBami. The Empress v. MAyadeb Gossami, I. L. R., 6 


CHAPTER XV. 

Of the Hearing of the Suit and Examination of Witnesses. 


179. On the day fixed for the hearing of the suit, or on any other 
Statimimitandprodaotioii ^ay to which the bearing is adjourned, the 
I? having the right to begin shall state his 

K bogm. j produce his evidence in support of the 

issues which he is bound to prove. 

plaintiff has the right to begin, unless where 
BaleeistoHglittobegin. defendant admits the fisM^ts alleged by the 
plaintiff, and contends that, either in point of 
law or on some additional facts alleged by the defendant, the plaintiff is 
not entitled to any part of the relief which he seeks, in which case the 
defendant has the nght to begin. 


Ta» above section applies to M. a C. C. and P. 8. C. 0. 

psrfitjon of certain property and trading business, the defendante 
fit nucleus of wmt property, and claimed the right to 

^ T ^ ^ prove that the whole jMmperty 

unless the defendants admitted 
pbuntiH was entitled to begin.— 
•. Premchttod NMg7 waA cOum (De£ei«Si). 7 


. ***?«*?‘t!f^* propomtion oontTolling tbe provinon. of 

s. 179 of m (U^e of (hvjl Procedure, that in a suit for mesne-profits against 


who ^v« b^n tn passion of the land in respect of which the tm^e-prefits are 
»w» drowB to Ut. no titki, tint the btnrdoo 5 proof b 
iB.witfor M«M>proto .|pdwtt « anmlwr of r ‘ ‘ 
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w)io bare been in posseseton of dktinct portaons of a newly^formed obiir» ami arer 
proved to have no title thereto, it is competent, having regard to tlie provisions of- 
the Civil Procedure Code, to the Court to apportion tlie damages payable by the* 
defendants severally in respect of the portions held by them respectively. Aiiter^ 
where the defendants have jointly taken possession of a particular portion of such, 
land. Per curiam : — ^Tbe reason for treating as joint tort-feasors all persons who 
have occupied portions of land ultimately found to belong to a neighbouring estate^ 
and for applying the rule of contribution or apportionment between joint tort*, 
feasors, is wanting in the cose of a suit for mesne-prolits against a number of de- 
fendants who liave taken possession of distinct portions of lauds forming part of 
a newly-formed chur to w'hich they have no title, and it is fiur and eqiiitaliie that 
the defendants should be severally made liable for mesne-proBts in respect of the 
parcels occupied by them respectively. — Krishna Mohan Hasak and others (riuin tills), 
(Appellants), e. Kunjo Behari Basak and others (Defendants), (Kespondeuts), 9 CaL, 
Law Hep. 1. 

Statement and production 180. The Other psrty shall then * state his 

of evidence by other party, case and produce bis evidence (if any). 

Eepiy by party bagiDBing. The party beginuing is then entitled to 

reply. 

Where there are several issues, the burden of proving some of 
which lies on the other party, the party beginuing may, at his option, 
either produce liis evidence on those issues, or reserve it by way of answer 
to the evidence produced by the other party. In the latter case, the 
party beginning may produce evidence on those issues after the other 
party has produced all his evidence, and the other party may then reply 
specially on the evidence so produced by the party beginning ; but tite^ 
party beginning will then be entitled to reply generally ou the whole 
case. 

The above section applies to M. S. C. C. and P. 8. C. C, 

181. The evidence of the witnesses in attendance shall be taken 
WHneaaea tobe examin- orally in Open Court in the presence, and under 

•d in open Court the personal direction and superintendence, ol 

the Judge. 

Thk above section applies to M. 8. C. G. and P. 8. C. G. 

182. In oases in which an appeal is allowed, the evidence of each 
How evidenoe abaii be witness shall be taken down in writing in the 

taken in appealable o ae e e. language of the Court, by or in the presence 
and under the personal direction and superintendence of the Judge, 
not ordinarily in the form of question and answer, but in that of a 
narrative, and, when completed, shall be read over in the presence of 
tbe Judge and of the witness, and also in the presence of the parties mr 
their pleaders, and the Judge shall, if necessary, correct the same, and 
shall sign it. 

FAiLUBSto comply with the provisiona of aa. 182 and 183 of Act X. of 1877 
(Civil Prooadure Code) in a judicial proceeding is an informality which renders the 
depoaitiott of an aiocua^ inadmissibie in evidence on a charge of giving fate evi* 
dance baaed on such deposition ; and under a. 91 of Actl. of 1872 (Indian 
dence Act), no other evidence of such deposition is admissible. — In the matter of 
the petition of Mayadeb CkNNuinii. The Empress e. Mayadeb Gosaami, L L. B., 8 
Gbl. m 

188L If the evidence is taken dowti under section 182 in a lath^ 
Whan to be diSereot from that in which it waa 

teorpietsd, given, and tiie witness does not undenitand the 



muxam or voir isd zuxiXATum m wxnmia 


iMgtUM in which it is taken down, the eTidenee as taken down in wriW 
ing ibml be interiireted to him in the language in which it was given. 

YawOWM to comply with the provimons of ss. 182 and 185 of AotX. of 1877 
Ptocediire CkKie) in a jndioial proceeding is an informality which rendera the 
depoaition of an aocnted ioadmiMuile in evidence on a charge of givii^ false evi* 
dence baaed on such dep^itson ; and under a. 91 of Act 1. of 1872 (Indian Evi- 
dence Act), no other evidence of such deposition is admissible.—In the matter of' 
Oie petition of Mayadeb Gossami. The Empress c. Mayadeb Gossami, 1. L. B., 8 
Osl, 762. 

184. In oases in which the evidence is not taken down in writinjg 
Vomoraadiim when evi- the Judge, he shall be bound, as the exainu 
douoe not taken down fay nation of each witness proceeds, to make a 
memorandiim of the substance of what each 
witness deposes, and such metnoraridnm shall be written and signed by 
the. Judge with his own hand, and shall form part of the record. 


185. Where English is not the language of the Court, btit all the 
WhMi ovidmios may be parties to the suit who appear in person, and 

taken Is English. the pleadeia of such as appear by pleaders, da 

not object have such evidence as is given in Etigltsh taken down in. 
English, the Judge may so take it down with his own hand. 

186. The Ckmrt may, of its own motion, or on the application of 
Any partlottlar question ^tiy party or his pleader, take down, or cause 

sad aauwer msy bn uken to be taken down, any particular question and 
auawes, or any objection to any question, if 
there appear any special reason for so doing. * 

187. If any question put to a witness be objected to by a party or 
QiseUoMo^lsotsdioaiid his pleader, and the Court allowa Uie same to 

Mcwsd by Ocars. ^ ghaU take down the questioti, 

tile answer, the <Ajectioii, .and the name of the person making it, io-» 
gather with the decision of the Court Uiereou. 

188. The Court may record such remarks as it thinks material re- 

JRsmstas oa amMsooiir speeting the demeanour of any witness while 
Sf wifenMM. under examination. 

i8ft In cnees in which an appeal Is not allowed, it shall not be 
' Mumomudmu oreviaeuou necessary to take down the evidence of the wif..^ 
te QM|i|Mialubiu uesses in writing at length; but the Judge, ns 

m examitifttion of each witness proems, shall make a memorandum 
of m subslaim of what he deposes, and such memorandum shall be 
WffiUen Md signed by the Judge with faus own hand, and shall form 
part of the record. 

Tas above aeotioa applies to M. 8. 0. 0. 


IMi if ^e Judge be rendered unable to make a memomiidutn ae 
MiS aiiable to make above required by this chapter, be shall cause 
isieeora the reason of att<m inability to be leoorded, and 
m laaom^. cause Uie memorandum to be made in 

Iroia bis dkstatioii in epeu Court 
feiy sp msdedndl form part of the teconL 

fms abeve section spl^iei lo II. I 
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m* Wh^re ilie f tiiflgii takiitg any ^TSIenda, bir tecAlnjgf nny 

Vow^r Is a«ai with eri^ tnemontfidiiin to be made under thi« cbapter, 
4eiK3e talcttti down ^ Judge dieti Of IS removed from the Court before the 
removed before ooaolssion concbisinu of the Mtit, hie encceiieor may, if he 
^ thinks fit, deal with such evidence or memorati^ 

duiii ae if he himself had taken it down or caused it to be made* 

Tbb above section applies to M. S. C. C. 

192. If a witness be about to leave tha jurisdiction of the Court, 
Power to examine wiu OF if other sufficient Cause be shown to the Satis** 

ness immediately. faction of the Court whj bis evidence should 

be taken immediately, the Court may, 0 |K>n the appUdation of either 
party or of the witness, at any time after the insti^tion of the suit, 
take the evidence of such witness in manner hereinbefore provided. 

Where such evidence is not taken forthwitli and in tl^ presence of 
the parties, such notice as the Court thinks suflScient, of the day fixed 
for the examination, shall be given to the parties 

The evidence so taken shall be read over to the witness, and, if he 
admits it to be correct, shall be signed by him, and may then be read 
at any hearing of the suit. 

Thk above Mectioii applies to M. S. C. G. and P. S. (X 0. 

193. The Court may, at any stage of the suit, recall any witness 
Court may rsoall and who lias been examined, and who has imt de« 

emimiue witness. parted in accordance with section 178, and may 

(subject to the provisions of the Indian Evidence Act, 1872) put such 
questions to him as the Court thinks fit* 

Thx above section applies to M. S. C. C. and P. S. C. C. 

CHAPTER XVI. 

Op AFFiDAVim 

194L Any Court of first instance and any Appellate Court may, at 
Power to order any fxrint miy time, for suffioient reason, order that any 
to be proved by affidavit. particular fact or facts may be proved by affi- 
davit, or that the affidavit of any witness may be read at the hearitig, 
on such conditions as the Court tliinks reasonable : 

Provided tlrnt where it appears to the Court that either party bend 
Jide desires the production of a witness for cross-examination, and that 
Such witness can be produced, an order shall not be made authoiiziug 
the evidence of such witness to be given by affidavit. 

Tbb above section applies to P. B. C. 0* 

195. Upon any application evidence may be given by affidavit, but 
Poim to order altead- Court may, at the instance of either party, 

^deoiaciitoi ibr eras* Older tbe attendance, Ibr cross-examinatibn, of 
deelaraiit. 

Such atteodahcesball be in Court, unleis the dedbiimnt is exempted 
nndtf this Code ftom nmnoiinl appenmnoe in Cent t, or tlm Court ollief* 
wise directs. 

^s a^ve peetkm applies to P. 8. C« (1 



SS juDw n ew T iurp dicbbv, 

IM. Afflilavitt ^«U be confined to rach fac^ as tbe decdatfint la 
to Whidi able of his own knowledge to prove, except on 

irii« nbttii h 0 ooiiftned. interlocutory apfjlications, on which statementt 
of bi« belief may be admitted, provided that rcaaonabie grounds there* 
of be set forth* 

The costs of every affidavit which shall unnecessarily set forth 
tnattei’S of hearsay or argumentative matter, or copies of or extracts 
from documents, shall (unless the Court otherwise directs) be paid by 
•the party producing the same. 

The above section applies to P. S. C. C. 

, Oafch of dsoisrant bjr 197. Ill the case of any affidavit under 
wlioffi to bo adminiiitofod. ^bis Code— * 

(a) any Court or Mngistrnte, or 

(b) any officer wlioin a High Court may appoint in this behalf, or 

(v) any officer appointed by any otfier Court which the Local Qo- 

verntnont has gtMicrally or specially empowered in tliis behalf, 

may administer the oath of the declaiant. 

The above section applies to P, S. C. C. 

CHAPTER XVIL 
Of Judgment and 

198. The Court, after the evidence has been duly taken, and the 
Jttclgiuont whon pm- parties have been heard either in person or by 
toonnofsl. their respective pleaders or recognized agents, 

shall pronounce judgment in open Court, either at once or on some 
future day, ^>f which due notice shall be given to the parties or their 
pleaders. 

The above section applies to M, S. C. C. and P. S. C. C. 

Poww to praiioauwjodK- . 199- A Judge may pfonouiice a judgment 
mtitii. writuru bjr JudKo’s written by his predecessor, but not pro* 
noil need. 

Ths above section applies to M. 8. C. C. and P. S. C. C. 

jodgtuani* The judgment shall be written in the 

language ot the Court, or in English, or in the 
Judge’s mot her- tongue. 

The above section applies to M. S. C. C. 

901, Whenever the judgment is written in any language other 
Tmnslolioii of jikdavMait. ^hat of the Court, the judgment shall, if 

any of the parties su require, be translated into 
the language of the Court, mid tiie iranslation shall also be signed by 
the Ju^e or such officer as he appoints in this behalf. 

Th* above section applies to M* 8. 0. C. 

9QSL The judgment shall be dated and idgned by the Judge in 
JndgineAfctobedatedaiid open Court at the time of pronoaneing it, and 
ahall not be altered or added to, save to correct 
verbal errors or to supply some accidental delect not affecting a material 
part of the caae, or on review. 

Tax above section appliss to M. 9. C. C> 



MMmf AND DSCBSB. 


9S 


“208. 'The jndj^ents o£ the Courts of Small Causes nee J not con* 
Jadgmemts of SoiaU tain more than the points for detcrmiaatioa 
OaQM Goorts. decision thereupon. 

The judgments of all other Courts shall contain a concise statement 
Jttdgmenta of other of the case, the points for deterniination, the 
decision thereon, and the reasons for such deci- 
sion. 


Thx above Boction applies to M. S. C. C. and P. B. C. 0. 

204. In suits in which issues have been framed, the Court shall 
Court to state its dooiaion state its hading or decision, with the reasons 

oa eaoh issue. thereof, upon each separate issue, unless the 

Bxoeption. finding upon any one or more of the issues be 

sufficient for the decision of the suit. 

In ordsb to Boe whether a queniton is mjmlicata within the meaning of b. IS, 
Civil Procedure Code, the former decree and the qut;«tionM decided thereby must 
alone bo considered. The wonij? in s. l.H/* h m h nm heanl and Imally decided by 
auch Court," do not apply to an opinion cxprcrtnod in the judgment on other iHaues 
hot material for the purpose of the decree, though nroperly determined iindtT s. 204 
by the Court of first instance. Nianiut Khun r. Piiadu Buldia (I. L. U., (i Cal. 319) 
and Lachraan Singh v. Median (1. L. U.. 2 All. 497) <li*<setit(*.d from. Where a plaint- 
iff improperly brings a defendant before a f'onrt, and the suit is disiniHsed, the 
defemlant «hould not be deprived of costs merely because lh(‘ Court consitleTs tho 
defences fabrication to mtset the plaintiff’s claim, — l>evarakond»i Narasatna (F’irst 
Defendant), Appellant, and Devurakonda Kauuya (Plaintiff), Uespoudeut, 1. L. It., 
4 Mad. 134. 

205. The decree shall bear dale the day on which the judgment 

Date of docrua. was proiuMiiiced ; and, when the Judge has 

satisfied himseil that tho decree has been 
drawn up in accordance with th j judgment, ho shall sign the decree. 

The above section applies to M. S. C. C. and P. B. C, C. 

206. The decree must agree with the jndg»nent ; it shall contain 

Contenta of decree. the number of the suit, the names and descrip- 

tions of the parties, and particulars of the 

claims, as stated in the regi.ster, and shall specify clearly the relief 
granted or other determination of the suit. 

The decree shall also state the amount of costs incurred in the suit, 
and by what parties and in what proportions sucli coats are to be fiaid. 

If the decree is found to be at variance with the judgment, or if 
Power to amend decree. clerical or arithmetical error be fouii(| iu 

the decree, the Court shall, of iu own motion, 
or on that of any of the parties, arneu<i tho decree so as to bring it into 
conformity with the judgment, or to correct .such error: provided that 
reasonable notice has been given to the parties or their pleaders of the 
proposed amendment. 

Thi above section applies to M. S. C. C. and P. H. C. C. 

* An ArruCATiOM to amend a decree, which is found to Ik* at %"ariance with the 
judgment, in aooordaoco with the proviatoni of b. 200 of ilie Civil Pr<»ccdure Code, 
IS on application of the kind mentionod in No. 178 of nch. ii. of Act XV. of 1877, 
and os such sabject to the limitation of three ycarB. — In the urittor of the petiiton 
of Qajm Prasad o. Sikri Prasad, I. L. H., 4 Ail. 23. 


C. P. 12 
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Tlia iwied on a bond in which real pro^rtjr w«s hyi^ihedat^. In bio 

ohum the prop^y hypotibecated was detailed, and die property itself was ^plea^ 
as a defendant, and ne obtained a decree in the followinff terms ; “ Decree for 
plaintiif in favour of his claim, and costs against defendant.” Meld that the 
decree was to regarded as simply for money, and not for enforcemeiit Of lien. — 
^ntamman Singh (!l^iiiti^) v» Ganga Bam and others (Defendants), I. L« B., 2 AIL 

M2. , ^ j . 

Wbkrk the plaintiff by his claim sought for a decree for m<mey and enforce- 
ment of lien on the property hypothecated in the bond on which the claini was 
based, and he obtained a decree for the claim as brought,” without any specifica- 
tion in it as to the relief he sought by charging the property hypothecated : Meld 
that such a decree was a decree for money only, and did not entorce, the Charge on 
the property^— Molnk Fuqueer Bakhsh e. Manohar Dass (H. 0. R« N.-W. P., 1870, 
p. 29) followed — Haisukh (Plaintiif) v. Maghmj (Defendant), I. L. K., 2 All. 845. 

Ant order made upon an application for a review of judgment except an order 
absolutely rejecting the application, becomes, if it in any way moaifies or alters the 
original order, although the modification or alteration extends only to the rectffioa- 
Bon of a clerical mistake, the final order in the caso ; and the party aggrieved the 
original decree is entitled, although the modification or altemtion was made in h»i 
favour, to treat the order upon review of judgment as the final decree or order in 
the case ; and if it was made by a Court, an appeal from which lies in the Court of a 
District Judge, he is entitled to prefer his appeal at any time witliin thirty days from 
Its date. Wnon an apfilication for a review of judgment is made upon several 
ipounds, one of which refers only to the question of adjudication of carts, and the 
^urt to whom the application is made holds all the other grounds to be untenablei, 
but is of opinion that there has been a clerical mistake in that part of its order or 
judgment which refers to costs, it may reject tlie application absolutely, and permit 
the appUoant to apply, under s. 206 of tiio Civil IVocedure Code, for a rectificaiion 
of the clerical mistake ; but if it does not do so, but, on the application for a review 
of judgment, amends the clerical mistake in its original order, the decree drawn up 
in coniormity to this order becomes the final decree, and an appeal will lie against it 
if brought within the time prescribed for bringing an appeal against any other rimi- 
lar decree.— Joy kishen MooKerjee e. Ataoor Rohoman, 1. L. B., 6 Cal. 22. 

207. When the subject-matter of the suit is immoveable property, 
Deeree for reoovaiy of ftnd 8uch property is identified by boundaries 
Immoveable property. Or by numbers in a record of settlenieiit or 
aurvey, the decree shall specify such boundaries or numbers. 

206. Wlien the suit is for moveable property, if the decree be for 
Deoree for delivery of the delivery of such property, it shall also state 
asoveable property. the amount of money to be paid as an alternm* 

tive if deliv^ cannot be had. 

Thx above aection applies to M. 8. C. 0. and P. S. C. C. 

206. When the suit is for a sum of money due to the plaintiff, the 
la soSte for money, decree Court may, in the decree, order intenest at such 

orte oertain^ interest rate as the (3onrt deems reasonable to be paid 
cm priiiotpel earn qh the principal sum adjudged, from the oate 

to any interest adjudged on such princip^ sum for any period prior to 
the institutton of die suit, with further interest at such rate as the 
Oourt deems reasonable m the aggregate som ao adjudged, from the 
dale of the decree to the date oi payment, or to macb earlier chM «i 
tba Oourt ihtnka fit 


Tbb above section appliee to M. 8. 0. C. tad P. 8. C. O. 


^PIXafSHT AND DNC^n. 




The ooAtriGt rate at iatereat must be allowed up to the date of decree in accord- 
once irUii Act XXVIIL of 1856, a. 2. The Civil mcedure Cod^ s. 209^ does not 
r«Cer to suits in which interestdwbs been contracted for, and does not repeU 
the fonuer Act — Bandaru Siv&ini Naidu and another (Plaintid^), Appellants, o* 
AtohayaminE and another (Defendants), Eospondents, 1. L. E^ 3 Mao, iM. 

A nxoiUBB for money directed that its amount should be payable ** acoording to 
the terms of the judf^ment-debtor^s written statement*’ In his written statement the 
jud^^ent-debtor had promised to pay interest on the judgment-debt if the same 
were not discharged by a certain day. JSeld^ having regard to the decision of the 
€ttll Bench m Debi Oharan v. Pirbhu Din (I. L. R., 3 All. 338), that the judgment- 
debtor having failed to dischai^e the ju^ment-debt by such day, tie was bound by 
the terms of the decree to pay interest on its amount-~Ram Kanoon Bai (Judgment- 
debtor) u. Ijal Dbar Eai (Decree-holder), I. L. E., 3 ijl. 776. 


210. In all decrees for the payment of money, the Court may, for 
Deoree may direct pay. ftQJ sufficient reason, oi^er that the amount 
nent by instalments. shall he paid by instalments, with or without 

interest. 

And, after the passing of any such decree, the Court may, on the 
Order, aftier decree, for application of the iudgmeut- debtor, and with the 
payment by instalments. ^ consent of the aecree-bolder, order that the 
amount decreed be paid by instalments on such terms as to the payment 
of interest, the attachment of the property of the defendant, or the 
taking of security from him, or otherwise, as it thinks fit : 

Save as provided in this section and section 206, no decree shall 
be altered at the request of parties. 

The above section applies to M. 8. C. C. and P. 8. C. 0. 

Act X. of 1877, s. 210, is not applioablo in a suit for the recoveiy of the amount 
of a bond-debt by tne sale of the propeity hypothecated by such bond. In such a 
Bttit^ therefore, the Court cannot direct timt the amount of the decree shall be payable 
by instalments. — Hardeo Das v. Ilukam Singh, I. L. B., 2 All. 320. 

TasRB m nothing in Act X. of 1877, s. 210, or elsewhere in that Act, authorising 
m Court to direct that the amount of a decree should be paid within a fixed time from 
its date. Semhle. — That s. 210 is not applicable in a suit for the recovery of the 
amount of a bond -debt by the sale of the nankar allowance hypothecated by such 
bond.— Bachhu v. Madad Ali, I. L. R., 2 All. 649. 

Tu* word ** debt” in ss, 20 and 21 applies only to a liability for which a suit 
may be broimht, and does not include a liability for which judgment has been 
obteined. Therefore, where the last application for execution of a decree bad been 
made on the 14th D<*ceinber 1872, and a notice under Act VIII. of 1869, s. 216, issued 
on tile 19th January 1873, and on tiie 28th April 1873 the judgment-debtor filed a 

S etition notifying part-payment, which petition w’as signed by the judgment-cre- 
itor : Heldy m an application for execution made on tiio x7th April 1876, that further 
execution was barred ly Limitation (Act IX. of 1871). — ^Kally Prosonno Ham r. 
Heera Lall Mundlc, I. L. R., 2 C^l. 468. 

Quote , — Whether ** a decree for the payment of money” means merely what in 
ooiumonly known as a money-decree, or includes a decree m which a sale is ordered 
of immoveable property in pursuance of a ermtract specifically affecting such pro- 
per^, within the meaning of s. 194 of Act VIII. of 1859 and s. 210 of Act X. of 
1877* Where a Court, on the ground tiuit the defendant was “ bard pressed,” direct- 
ed the amount of a decree to be paid by instalments extending over ten years, and 
aUowed only one-hdf of the usual rate of interest, held that there was no ss0- 
eieot reason” for directing payment of the amount of the decree by tnstalmeuts, 
and that such Court had exercised its discretion injuriously to the piaiuitff. by the 
length of the period over which the instalments were extended, and by ailowing.a 
rate of intmest less than the oidinary rate— Binda Prasad (Piaiutiff) v, Msdho Pnuud 
othm (Detodaotolj^ t h. B., 2 AIL 129. 



JUIK3XICNT AN0 0S€!RX«. 


In cxcrctBe of tlie discretion given by s. 194 of the Code of Civil Procedure 
(Act VIII. of 1859), the Court of first instance gave a decree to the I^laintifiE ihaking 
amount awarded payable by instalmenfb, but gave no interest after the institu^ 
tiOD of tlie suit. The Appellate CouH amended the decree by awarding the interest 
from the institution of tlie suit at six per cent, per annum, the rate originally coi>- 
tracted for being twenty-four per cent, per annum. Held^ although the stipulated 
rate was properly awardable, the award of the lower rate was not illegal or beyond 
the competeucy of tbo Court below, with whose dl.^cretien the High Court will not 
interfere. A mortgagee is, as u general rul^*, entitled to the costs of enforcing his 
security ; but where the Court, iii cousideratioii of liis usurious bargain, declines to 
award them wholly or in part, the High Court will not interfere. — J. Corvalbo (Ori- 

f inal Plaintiff), Appellant, u. Kur Bibi and others (Original Defendants), Eespondents, 

. L. K., 3 Boiu. 202. 

i a decree was passed by consent in 1872 for payment to plaintiff through 
the Court of Ks. 300 by iitieen annual instalments on the 20th Pebruary in each 
yimr, and in default of paynnmt of any iuKtahnent the whole amount became 
recoverable, and four years* insUluients were paid out of Court, and default made 
on the 20th February 1877, and pluintiit applied to recover the instalment of 1877 
by execnliun on the 17th November 1879 and the 1st March 1880 : HM that the 
application of Nriveinbor 1879 was not barred under cl. 6, art. 179, sch. ii. of the 
IJuiitalion Act of 1877, inastnueb as, when the Indian Limitation Act, 1877, came 
into force (1st October 1877), the application was not barred under oL 6, art. 107, 
sch. ii. of the Indian Limitation Act, 1871. Held also that the provision as to tlie 
whole amount becoming rc'coverable at once if default was mode did not afitect the 
ttdmisHibiVity of the application for ex(*cution, because tliat provision had not been 
enforced, and the obligation to pay by instalments was still subsisting. — ^Karakava- 
lasa Appdyya (Defendant), Apptdlani, v. Kdrauam Papdyya (Plaintiff), Respondent, 
I, L. IL, 3 Mad. 25G. 

Tuii words “ decree fwissed against an agriculturist** in s. 20 of the Dekban 
AgHculturisis* Relief Act (XV 1 1. of 1879) mean u decree passed against an agricul- 
turist personally, and do not include decree for the recovery of money by the sale 
of niortgugcd property. The elfect of that section must be taken to be an enlargo- 
ment of the indulge nce granted by s. 210 of the Civil Procedure Code (Act X. of 
1877), but only in those cases t<» w hich the latter section applies. By s. 210 of tho 
Civil Procwlure Cmle, the Court may, after the. passing of a decree in money-suits, 
order the amount to be paid by instalments, provided the decree- holder consents. 
By s. 20 of Act XVII. of 1879 tbo Court may make the same order in similar suits, 
without the consent of the decree-holder. In the case of a debt secured by a 
mortgage, tlio agriculturist’s reiue<ly lies in a suit, not for an account, but for 
redemption | aii«i the only decree which can be made in such a suit, in tho abscnco 
of any special provision in the Act, is the ordinary decree for payment of the 
whole airuaiut wiihin six montiH, nr, in default, for fureolosure. Hardeo Das r. 
liukaftf bitigh (I, L. R., 2 All. 320) rcfi?rrt«d to and appro ved.-—Sliankar4pa Dargo 
Patel (Original PlaintilT). Apptdlaut, r. Diindpa ViranUpa (Original Defendant), 
liospundeiit, 1. L. K., 5 Bom. 604. 

A JUiH>MiuiT-i>KB'rau, whoso property was about to be sold, appeared before the 
officer upoointed to conduct the sale, and applied for its postponement, producing a 
sur^^ty and a lamil in which such surety promised to pay tho amount of the decree 
within one year, if the judgment tlehtur did not do i 


tho amount of the decree 
0 . Such officer thereupon 


apnlh^d to lite Di^tnct Judge to p<»Mt}u>ne the sale, stating that such surety was 
willing to t>ay the amount of the deenn.* by instalments within one year, and for- 
warding such bimd. Tho Ifistrict Jutige ordered the sale to be postponed, and the 
papers to be' sent to tlie Mutmif who hud made the decree and ordered the sale of 
tlie property. The Mwnsif ma<h> no onler regarding tiie security, but merely made 
an order tbit the amount of the dt'cive sboum l>e paid by instalments within one 
year. The judgment-debtor did not pay the amount of the decree within the time 
fixed, and tho dt^ix^e- holder then^fore applied for ex(s;utJon of the decree against 
snob surety. Held that, inasmuch as the decree-holder had not been a party to tho 
proceedings of the sale-officer or of the District Judge, and as toe parties bad not 


amieared Wore tlie Mimstf, and as sneb surety had iiot agreed to pay the amount 
m toe deen'e by instaliuentH, the proriaioiia of s. 210 of Act X. of 1877 were not 
* \\ and such suit-ty had not become a party to Iha daataa aa aHsradl by Hm 
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Mimsif ; tliat such aorety liad not made himself a party to the decree by promising 
to pay its amount within one year ; and that therefore his liability was not one 
which could be enforced in execution of the decree under s. 253 of Act X. of 
1877. — Chandan Kuar (Surety) e. Tirkha Ram (Decree-holder), I. L. R., 3 AIL 809. 

Whsbe a bond is payable by instalments^ and expressly stipulates for the pay- 
ment of the whole debt on failure in the payment of any instalment, the law of li- 
mitotion runs on the whole amount of tlic bond agtunst the obligee from the day ou 
which the obligor first makes default in the payment of any instalment, unless tlio 
obligee waive the default, and uftt^rwards from the day on which any fresh default 
is mode in respect of which tliere is no waiver. The obligee may waive the default 
under Acts iX. of 1871 and XV. of 1877, soh. ii., art. 75, but the Courts may have 
no authority to compel him to waive it. Neither Act Vlll. of 1859, s. 194, nor Act 
X, of 1877, B. 210, confers any authority on the Courts to relieve a contracting party 
from such an express stipulation in a bond payable by instalmeulH us to the conse- 
quence of default in punctual payment of the instalments. A debt being fjresently 
due, an agreement to pay it by instalments, with u stipulation that, on default, tlie 
creditor may demand immediate payment of the whole baluiuJc due W’itb interest, is 
not to be relieved against in equity. Such a stipulation is not in the nature of a 



etipulating for tlie payment of the whole amount on failure to pav any instalment 
on the day fixed. He paid the first instalment, but madij default in paying the 
second, which fell due on the 3rd August, 1878. On the 2t)tb August plaintiff sued 
to recover the whole balance due on the bond. Defendant admitted the bond, but 
pleaded tender of the amount of the second instalment soon after the due date, and 
prayed for payment by iustalinents without any interest. Tin* first Court passed a 
decree in the plaintiff’s favour for the amount claimed with costs, but ordered de- 
fendant to pay Us, 100 and the costs at once, and the balanct* by yearly instalments 
of Rs, 100 each with interest at 6 per cent, till payment. The District Judge, ifi 
appeal, affirmed the decree, with a slight variation as to interest, which he directed 
the defendant to pay on overdue instalinents only. Held by the High Court on 
second appeal, tliat neither of the lower Courts had juristliction, without the cousent 
of the parties, to substitute, for the contract made by them, terms which the Court 
preferred. Held fdso that plaintiff was entitled to sue on tlic day after that on 
which tlie default was made, rw., ou the day after that fixed for the payment of the 
instalment, aud that the Subordinate Judge had no powf*r to rule the contrary.— 
Ragho Goviod Parunjpe (Original Plaintiff), Appcllaul, v. Dipebami (Original Defend- 
ant), Respondent, I. L. K., 4 liom. 9G. 

211. When the suit is for the recovery of possession of iin!nove- 
In wit. for land, Ooart able property yielding rent or other profit, the 
may decree payment of Court may provide iu the decree for the pay- 
mesne-profits with iuterest. nieiit of rcut or luesne- profits iu respect of such 
property froui the institution of the suit until the delivery of possession 
to the party iu whose favour the decree is made, or until the expiration 
of three years from the date of the decree (whichever event first occurs), 
with interest thereupon at such rate as the Court thinks fit. 

Explaimtlon, — ‘Mesne-profits' of property mean those profits 
which the person in wrongful possession of such property actually receiv- 
ed, or might, with ordinary diligence, have received, therefrom, together 
with interest on such profits. 

Whbbe die parties to a suit for certain land and for the payment of mesne-pro- 
fits in respect of the same were co-sharers in the okUiU; comprising such laml, and 
the defendants had themselves occupied and cultivated sueh bind, heUi tliat the most 
reasonable and fitting mode of assessing such iriesne profits was to aKC(*rtain what 
would be a fair rent for such land if it had been lei to an ordinary tenant and Itad 
not been cultivated by the defendants. Both {larties appealed from Uie decree of 
llie Court of first instance, and both the appeab were dismissed by the lower 
App^te Court The plamtiff appealed to the High Court from the deme of the 
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lower Appellate Court dimteeictg^ hid appeeL whereupoa the defendant taah ohjeo- 
tiooff to the decree of the lower Appellant Court dismigeing his app^l. JfM th^ 
such ohjections could not be entertained. — Canga Persbttd (Plaintiff) v, Oajadhar 
Perahttd and others (Defendants), 1. L. R., 2 All. 651. 

212. When the suit is for the recovery of posseadoo of immov^nble 
Court waj determine property and for uiesne-profits which have 
atnonut of mesne-proftfea accrued on the property during a period prior 
prjor tosnit,or may resenre to the institution of the suit, and the amoutit 
***“ of such profits is disputed, the Court may either 

determine the amount hy the decree itself, or may pass a decree for the 
property, and direct an inquiry into the amount of meane-profitSi and 
dispose of the same ou further orders. 

In tho course of a suit for doclaration of right to property, and for partition, a 
compromise was entered into by wliich it was agreed that certain property already 
ascertained should l>e divided in certain proportions, and that certain other property, 
not yet ascertained, should, on being ascertained, be partitioned on the same basis. 
The Court merely recorded the compromise, and declared that the decree should be 
according to terms therein set out. MM that this decree could only be executed 
as to the property which had been ascertained as divisible, and that as to the other 
property the decree must be taken as declaratory only. The Court executing a 
decree is bound by the terms of the decree, and it is only in cases provided for ny 
as. 211 and 212 or Act X. of 1877, oorrospondiug with ss. 1% and 197 of Act VIII. 
of 1859, tliat it is at liberty to detcrinine the rights of the litigants in proceedings 
taken after decree.— Ramlapit Ram and others (Judgment-debtors), Appellants, u. 
Ohooa Ram and another (Decree-holders), llespondents ; Chuoa Bam and another 
(Daoree-holders), Appellants, v. Hamlapit lUm and others (Judgment-debtors). Respon- 
drat., 4 0.1. Uw Bep. 97. 


818, When the suit is for an account of any property and for its 
. . , , , , due atltninistration under the decree of the 

Adoilaiairaiion-sait. Court, the Court, before making the decree, 

shall order such accounts and inquiries to be taken and made, and give 
such other directions, as it thinks Ht. 


In the adminiAtration by the Court of the property of any person 
who dies after this Code comes into force, if such property proves to be 
insufficient for the payment in full of his debts and liabilities, the same 
rules shall be observed as to the respective rights of secured and unse- 
cured creditors, and as to debts ana liabilities proveable, and as to the 
valuation of annuities and future and contingent liabilities respectively, 
as may be in force for the lime being with respect to the estates of per- 
eons adjudged insolvent ; 


and all persons who, in any such case, would be entitled to be paid 
out of such nroperty, may come in under the decree for its administra- 
tion, and m^e such claims a^inst the same as they may respectively 
be entitled to by virtue of this Code. 

Applications under action 205 of the Indian Contract Act, 1872, 
shall be deemed to be suits within the meaning of this section. 


214. When the suit is to enforce a right of pre-emption in respect 
Wsa ki enlbies riglii of of a particular ^le of property, and the Coart 
pirsMmpiioB. finds for the plaintiff, if tbe amount of purdiase- 

mouey has not been paid into Conn, the decree shall specify a day on 
or before which it sbml be so paid, and shall declare that, on payment of 
iaeii pnichaoe-moiiey, together with ihe costs (M; any) decreed ugainpt 
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httiii the plaintiff shall obtain possession of the pibperty, but timt, if 
snch money and eosts are not so paid, the suit shall stand dtsmis^ 
with costa 

T&t decree of the Court of first instance in a suit to enforce a rig^ of pre- 
emption directed that the sum wliich that Court had ascertained to be the purchase- 
money should be deposited within one month from the date of the decree. Plaint- 
iff appealed, oontending that such sum was not the purchase-money. While the 
appeal was pending, the time fixed by the decree of the Court of first instance 
expired without any deposit having been made. The Appellate Court dismisi^ the 
appeal, fixing by its decree, of its own motion, a further time for the deposit. Held 
that the Appellate Court was competent to extend the time for making the de^Kwit, 
and its action and order did not contravene the provisions of Act X. of 1877, 
B. 214.--Far8hadi Lai c. Ram Dial, I. L. R., 2 All. 744. 

M 80ED K and J to enforce a right of pre-emption in respect of property which 
be aUeged K had sold to J. K dented that she had sold such property to *i. J set up 
as a defence that M had waived his right of pre-emption. The Court of first in- 
stance dismissed the suit on the gn)und tliat the alleged sale laid not taken place. 
J appealed, making M and K respondents. The lower Appellate Coui*t dismissed 
the appeal, also holding that the alleged sale had not taken })Iaee. J then appealed 
to the High Court, making K the respondent. Held that neither the ap(>eal from 
the original decree in tlie suit, nor the appeal from the appellate decree therein, was 
admissible. Held also that the dnding as to the allegeil sale was one between the 
plaintiff and defendants in the suit, and not between the dtfeudarit-ven<lor and the 
defendant- vendee, who were litigating, and would not bar adjudication of tho 
matter in issue between tliem in a suit brought by the latter for the establishtneni of 
the sale. — Jumna Singh and another (Defendants) v. Kamar-un-nisa (Plaintiff), 
1. L. B., 3 All. 152 (F. B.). 

The decree in a suit to enforce a right of pre-emption, dated the 12th Decemlier, 
1879, declared that the plaintiff shotild obtain possession of the pniporty on payment 
of the purchase-money “ within thirty digrs,’’ but that, if such money was not so 
paid, the suit should stand dismissoa. The periml specified in ilie flocree for tho 
payment of the purcliase-money, the day on which the decree was made not being 
computed, expired on the 11th January following. That day was a Sunday ; the 
plaintiff paid the purchase-money into Court on the next day, tho 12th January. 
ueld that, inasmuch as the day on wd)ich the decree was made shoukl not be taken 
into account in computing the period specified in tho decree for the payment of the 
purchase- money, nor tho last day of that period, that day being a Sunday, the 
plaintiff had compli<^ with the condition imposed on him by the decree. 

^mhle that, if the plaintiff had actually failed to ileposit the purcliase-money 
within thirty days as directed by tlie decree, his suit woiUd have h^n liable to hi 
dismissed, as he could not have claimed to have such period computed from the 
date the decree became final. — Dabi Din Rai (Plaintiff) v, Muhammad Aii and others 
(Defendants), 1. L. R., 3 All. 850. 

215. When the suit is for the dissolution of a partnership, the 
Suit for diasolntion of Court, before inakiug its decree, may pass an 
.parUiendiip. order fixing the day on which the partnership 

ahall stand dissolved, and directing such accounts to be taken and other 
acts to be done as it tiriuks fit. 

Is a suit for an account of partnership-transactions, the Subonlinate Judge, in 
whose Court the suit was instituted, certain Issues with the object of ascer- 

taining who managed the business ; with whom the partnership-property was ; 
wliether tho defendants ought to account ; what was the capital, and what the ex- 
penditofs and profits of the firm ; and after taking evidence on these points, dw- 
mlsoed the soit. 

MM that the Subordinate Judgo shonU have followed ibe eomee pointed out 
'Is fbnnt 182 and 188 of ach. iv. of the CSvil Prooeduie Code, and at the fiiet 
Imriiig shottld have detennined whether tfaete had been a partneiship ; wbat were 
Ha eonclitMMii ; was it dnsohred, or ought it to be diMolved \ and who wera tho 
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paTtlas int<^rc«tcd, and H what slmroa ; and, upon determinine these questions, c^hoold 
Live directed accounts to be taken ; and, after the accounts had been taken, should 
have made a final decree. 

Held also that the suit should not have been instituted in the Court of the 
Bubordinate Judge, and the case was transferred to the Court of the District Judge* 
The plaint in a partnership-suit ought to be framed on the lines of form 113 in 
Bch* iv, 01 the Code, and the accounts should be taken as prayed in that form* 
Under ordinary circumstances, the costs of a partnership-suit should be paid 
out of the assets of the partnership, or, in default of assets, by the partners in 
proportion to their respective shares, unless any partner denies the fact of a part- 
nership, or opposes obstacles to the taking of the accounts, and so renders a suit 
necessary, when he is usually made to pay the costs up to the hearing. — ^Ram 
Chundcr Shah ij. Manick Chumler Banikya, I. L. R., 7 CaL 428. 

216 A. When a suit is for an account of. pecuniary transactions be- 
Snii fur aoconnt between tween a principal and agent, and in all other 
principul and ageut. siiits not hereinbefore provided for, where it is 

nccc?ssary, in order to ascertain the amount of money due to or from 
any party, that an account should be taken, the Court shall, before 
making its decree, pass an order directing such accounts to be taken aa 
it thinks fit. 

The above section applies to M. S. 0. C. and P. S. C. C. 

216. If the defendant has set-off the amount of a debt against the 
Boorco whoa aot otT it claim of the plaintiff, and such set-off has been 
allowod. alU»wod, the decree sliall state what amount is 

due to tho plaintiff and what amount (if any) is due to the defendant, 
and sliall bo for the recovery of any sum which appears to be due to 
cither party. 

The decree of the Court with respect to any sum awarded to the 
KfToct of docroo as tu sum defcudaut shall have the same effect, and be 
awarded to doroudaut. • subjoct to the Same rules in respect of appeal 
or otherwise, as if such sum had beeu claimed by the uefendaut in a 
sepamte suit against the plaintiff. 

Tub above section applies to M. S. 0. C. and P. S. C. C. 

ArpijCATroN for execution of a decree was made on the lOtli November 1869, 
and on the 27th November 1H69, notice issued under s. 216 of the Civil Pro- 
cedure Code. Again on the 4lh Februarv 1873 application was made for execution, 
ami notice Wfis issued on tho 19th February 1873 under s. 216. A subsequent 
application for execution waa made on the 31st August 1874, and the order for 
notice to issue, under s. 216. w’as made on the same day. The question raised 
in npfH^U agaitmt the onler to issue execution was whether tlie plaintiffs right to 
execution was burred, and hod been so when the application, duttnl 31st Au^st 1874, 
for execution, was made, f/ehi on ap[H'al by the High Court (Keman and Kinderalcy, 
J.J.) that aa the application for execution on the 4th February^ 1873, being more 
tlmn tJm^e years after the date of issuing tho last prior notice under 8. 216, vis,, 27th 
Kovomber 1869, waa lute, under art, 167, para. 5, Act IX. of 1871, execution vras bar- 
ret! by limitation at and before the dated of tlmt application, and tliat this bar was 
not rt'Uioved by the circuuistanoe tliut the judgment-debtor had allowed tlie service 
of the m^tioe on him in February 1 873 14> (toss unchallenged. Rdj4 Clulioany v, Ri}&- 
vblu Kaitlu distinguished. //«& alao (following Chundcr Ctmiuar Roy v, Bhogobutty 
Proaonno Roy) Uiat ** applications Ui enforce a decree" in para. 4 of art. 167, Act 
IX. of 1871, moan applicatians umier a. 212 or otherwiae by which proceedings 
in executitm ace commenced, and not apulicutions of an incidental kind 
dur^ the pendency of such proceodings.^wFrabhacara Bow a. Potannah, h Is 
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0n1ffl«a OBpkw of jnSg. 217. Certified copies ^ the jndgmen* 
umit sod deores to Im decree shall be furnished to the parties on apfni- 
catioD to the Court, and at their expoue. 

Thb above teetioo applies to H. S. C. CS. and P. 8. & G. 


CHAPTER XVIII. 

Of Costs. 

218. When disposing of aoy application under this Code, the Court 

Oosuof appliostions. i*^y •'''® “H®** 

application, or may reserve the coneiaeratioii 

of each costa for any future stage of the proceedings. 

Tux above section applies to P. S. 0. CX 

219. The judgment shall direct by whom the costs of each party 
Judgment to direct by are to be paid, whether by himself or^ by any 

whom ooeta to be paid. Other party to the suit, and whether in whole 
or in what part or proportion. 

Tux above section applies to P. S. C. C. 

220. The Court shall have full power to give and apportion coste 
Power of Court as to of every application and suit in any manner it 

ooeta. thinks tit, and the tact that the Court has no 

jurisdiction to try the case is no bar to the exercise of such power : 

Provided that, if the Court directs that the costs of any applica* 
tion or suit shall not follow the event, the Court shall state its reasons 

in writing, . , j t 

Every order relating to costs made under this Code, and not form- 
log part of a decree, may be executed as if it were a decree for money. 
The above sectioii applies to M* S. C. C. and P. C. C. 

221. The Court may direct that the costs payable to one party by 

another shall be set-off against a sum which ix 
•gSnst «ttm^ ndmitted or admitted or is found in the suit to be due from 
found to be doe. the former to the latter. 

The above section applies to BL 8. C. C. and P. 8. C. C« 

Thx decree in a redemption -suit directed the plaintiff 
tbft mortiraire-niooeY and interest to the defendant, and directed the defendant fo 
Se^aintiff Uie costs of the suit. Held that the plaintiff was entitled to set-off 
hi« taxed costs against the mortgage- money which he was liable to 
"otwithrtindiuK any cldm tlmt th« 

Uve against the defendant in resjwct of the defendant » costs of suit.— Bnjnath 
Pass r. Juggemath Dass, I, h, E., 4 Cal. 742. 

999 The Court may give intereet on cost* at aoy rate nrt cxce^- 
iug six per cent per annum, and may direct that 
^ «rt rf coete, with or without intereat. bo paW out 
•n^j«si«iiiaUor. or charged upon, the 8uh|ect-matter of the suit. 

Thx above section applies to M. S. C* C, and P, S. C. C. 

Srt 4W of A^IIL of 1869, <m the grooiKl^ the^erjtti^ 

and tbe notificatjon. of aele had a*t, •« ^wred by a. m. 
J^tyrSStoMoati"***^*®®*****”*^^*^®®”®***®** OntheSTtfi 

C. P, 13 
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1677, M convewfd 8«ch property to H, who pnrcha^ it Bond 
VftffK*, ftnd nattHfied the inctutihrancee existing thereon. On the 15th April, 187^, K 
Sned H and M to have the order setting asine such sale set aside, and to have sncfi 
sale eotthrmed m his favour, on the ground that it had heen improperly set aside 
under s. 266 of Act Vill, of 18f>9, the judgmeut-debtor not having been prmudiced 
by tlie irregiilaritii'S in respect whereof such sale liad been set aside. Held (by 
OidheJd, J.) that although siioli sale might have been improperly set aside, yet inas- 
much as the order of attachment and the notifications of sale could have no legal 
effect, Iwving lieen signed by tjlie munsarini of the Court executing the decree, and 
not by the Court, as requireo by s. 222 of Act Vlll. of 1859, ana inasmuch as it 
woiiJt! be inequitable, after the incumbrances on such property had been satisfied 
nnd tiie state of things changed, to allow H, after standing by for a year, and per- 
mitting dealings with the property, to come in and take advantage of the change of 
circumstances, and obtain u property become much more valuable at the price he 
originally offered, E ought not to obtain the relief which he sought. Held (by 
Straight, J .) that the fact that the Court executing the decree bad not signed the 
order of atUeliinent and the notifications of sale vitiated the proceedings m execu- 
tion ab ifiiiiOf and rendered the sale which It desired to have c<>nfirrned void, and R’s 
suit therefore failed, and had properly been dismissed. — ^Eam Dial (Plaintiff) u. 
Mabtab Biugh and otliers (Dcf enaauts), 1. L. E., 3 All. 701* 


CHAPTER XIX. 

Of the Execution of Decrees. 
il . — Of the Cowart by which Decrees may he execviied. 

223. A decree may be executed either by the Court which passed 
Court by which decree it, or by the Court to which it is sent (or exe* 
laay be exeemted. cutiou under the provisions hereinafter con- 

tained. 

The 0<mrt which passed a decree may, on the application of the 
decree- holder, send it for execution to another Court, 

(a) if the person against whom the decree is passed actually and 
Tohiiitarily resides, or carries on business, or personally works for gain, 
within the local limits of tlie jurisdiction of such other Court, or 

(b) if such person has not property within the local limits of the 
jui isiiiction of tlie Ciiurt which passed the decree sufficieut to satisfy 
such decree, and has property within the local limits of the jurisdiction 
of suck other Court, or 

(c) if the decree directs the sale of immoveable property situate 
outside tbe local Umiu of the jurisdiction of tiie Court which passed 
it, or 

(d) if the Court which passed the decree considers, for any other 
xeason, which it shall record hi writing, that the decree should be exe- 
cull’d by such other Court. 

The Court which passed a decree may, of its own motion, send it for 
execntion to any Court subordinate thereto. 

The Court to which a decree is sent nnder this section for execu- 
tion shall certify to the Court which passed it the fact of such execution, 
or, where the fortner Court fails lo execute the same, the cifeumstaooea 
•tteodinff sucii failure. 

If the decree has been pa^i^ in a case cognisable by a Court of 
’Small Causes, and the Court whieb passed it wishes it to be executed in 
i^eutta, Ma^iras, Bombay, or Rangoon, such Court may «€«id to tlie 
lilt of Small Causes in Calcutta, JUadraa, Bombay, or &ugoon,aa the 
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caw nit.y be, tbe copies and certificate le^ ^lively ifientioned iu clatises 
(a), (h), and (c) of aectioa 224 ; and such Court of Small Causes shall 
thereupon execute the decree as if it had been paired by itself. 

If the Court to which a decree is to be sent for execution is situate 
within the same district as the Court which passed such decree, such 
Court shall send the same directly to the former Court But, if the 
Court to which the decree is to be sent for execution is situate in a 
different district, tlie Court which passed it shall send it to the District 
Court of the district in which the decree is to be executed. 

The above section applies to M. S. C. C. 

Small Cause Courts in tlie mufassal are not at liberty to execute decrees against 
moveable property beyond their local jurisdiction. — Miinsuk Mosuudas (Plaintiff) 
f>. Shiva Bam Devi Singh (Defendant), 1. L. R,, 2 Bom. 532, 

Per Garth, C. J. — S. 649 of the Civil Procedure Code, as amended hv Act XI f. 
of 1879, which explains the meaning of the expression, the “ Court which passed 
the decree,” does not exclude tfie Court which originally passed the decn^e as being 
a Court in which an application for execution should be made, but merely includes 
another Court. When, therefore, a Court which has passed a decree has ceased to 
have jurisdiction to execute it, the application for execution may he miMle cither to 
that Court, although it luis oeased to have jurisdiction to execute iho decree, or to 
Gie Court which (if the suit wherein the decree was passed went instituted at the 
time of making application to exei^ute it) would have juriadiction to try tlw) suit. Per 
Field, tf. — A Court, does not cease to be ” tlie Court which passwl tlic dccitje” merely by 
reason that the liead-quarters of such Court are reiiiov«*(1 to anotluw place, or merely 
because the local limits of the* jurisdiction of such C(»urt are alt<‘red. An appltcation 
for the transfer of a decree nnaer the provisions of s. 223 and the following secti(m 
of Act X. of 1877 is a step in aid of the execution of the decree witiiin the mean- 
ing of cl. 4, art. 179, sch. ii. of Act XV. of 1877. — Latchmiin Pundeh v. Maddan 
Mohun Shye, 1. L. B., 6 Cal« 513, 

^ Prooeduro when Court « » 

"^desires that iu own decree 224. The Court sending a decree for exe- 

ahall be exeooted by an- cutiou under section 223 shall send 
other Court. 

(a) a copy of the decree ; 

{by a certificate setting forth that satisfaction of the decree baa. 
not been obtained by execution within the jurisdiction of the Court by 
which it was passed, nr, where the decree has been executed in part, the 
extent to which satisfaction has been obtained and what part of the de- 
cree remains unexecuted ; ami 

(c) a copy of any order for the execution of the decree, and^ if no 
such order has been made, a certificate to that effect, 

Thk abovu teetion applies to M. 8. C. 0. 

Thk jurisdiction of a Court to which a deoreo lias lieen transferred for execu- 
ffon is strictly limited to carn’iiig ont such exfication. 8uch Otmrt to w> power to 
issue a certificate under hs. 285, 286 of Act VIII. of 1859, transferring the , _ 
already transferred to it, to aiiotlicr Court for execution. The Court to which a. 
decree to been properly transferred for execution having atrock the case off the 
file, a subsequent application for a further transfer of tlic cose to another Court for 
execution should be nude to the Court which orighially passed the decree sought to 
be executed. Bagram e. Wise (1 B. L, B., F3*, 91) cotodeted.— 8hib Karain Sluli 
alid another (Decree-holders) o. Btpinbehari Biswas and another (JudgmentHiebtoesh 
I; L. E., 3 Cal. 512, 

22S. Thff Conit to which a decree is so sent shall cause sadb oopiff 
Oourtrmtviw^enpies of and certificate to be filed, without any fortber 
dbMs, Aa; to ;;ais aSnu proof of the decree or order fpt execution, ^or 
^Ehotts pmt ^ ehpies thereofror' of the jEfiMtetido 
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the Ooart vhidi paiwd it» noleaa the fonner Ooart, few eny speeiikl rea> 
M»8 to he racordM under the hmd of the Judge, requires such proo£ 
Thk Bbove sectioD to M« S. C. C. 

228. When sach copies are so filed^ the decree or order may, if the 
SamfeSon of aeoree or Court to which it is sent be the District Court, 
order by Ooaiito whidi it be executed by such Court or by any subordt- 

Oourl which it directs to execute the 

same. 

Tm shore sectioa sppHee to M. S. 0. C. 

227. If the Court to which the decree is sent for execution be a 
Sasoiitioii High Ckmrt Hi^h Court, the decree shall he executed hy 
of deoree trsnsmittod sucD Court in the same manner as if it had been 

other Ooori. made by such Court in the exercise of its ordi- 

nary originid civil jurisdiction. 


Thi shove section applies to M. S. 0. C. 

228. The Court execution a decree sent to it under this chapter 
Powers of Oomt in exe* shall have the same powers in executing such 

ontingtmtimitted deorss. decree as if it had been passed by itself. All 
persons disobeying or obstructing the execution of the decree shall be 
Appeal from orders ia punishable by such Court in the same manner 
•xeonting mh dooraes. as if it had passed the decree. And its orders 
in executing such decree shall' be subject to the same rules in respect 
of appeal as if the decree bad been passed by itself. 

Tuk shove section applies to M. S. 0. 0. 

229. A decree of any Court established by the authority of the 
Haoraes of Oonrta asta- Qovernor-Oeneral in Council in the territories 

bushed by (^vammaat of of any Foreign Prince or St^rte, which cannot 
India in Native Bute executed within the jurisdiction of the 

(^urt which it was made, may be executed in manner herein pro- 
vided within ^6 jurisdiction of any Court iu British India. 

Tfis above section ^iplies to M. S. C. C. 


JS . — Of Application for Execution, 

290. When the holder of a decree desires to enforce it, he shall 
fyr nta ffs t w n. ^ Court which passed the decree or 

to the oflBcer (if any) appin^ in this behalf, 
or if the decree has been sent under the provisions hereinbefore con- 
tained to anotbesr Court, then to such Clourt or to the proper officer 
thereof 

The Court may, in its discretion, refuse execution at the same time 
against the penon and pmperty of the judgment-debtor. 

Where u application to execute a decree for the payment of 
numey <«r delivery ot other property has been made under this section 
and granted, no subaequent application to execute the smne decree 
ahall be granted after the expintion of twelve years frmn any ot the 
following dates (namely) — 

(a) the dale of the decree eought to be miforoed or of the decree 
(tfaoy) amq^affinniiig the mm», or 
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(b) wliere tlie decree or ray atibeequent order direclii any {payment 
of money, or the delivery of any property, to he made at a certaia 
date — the date of the default in mining the payment or delivering the 
property in respect of which the applicant seeks to enforce the decree. 

Nothing in this section shall prevent the Court from granting an 
application mr execution of a decree after the expiration of the said 
term of twelve years, where the iiidgmeut-debtor has, bv fraud or foroe^ 
prevented the execution of the aecree at some time within twelve years 
immediately before the date of the application. 

Notwithstanding anything herein contained, proceedings may be 
taken to enforce any decree within three years after the passing of this 
Code, unless when the period prescribed for taking such proceedings by 
the law in force immediately before the passing of this Code shall have 
expired before the completion of the said three years. 

The above section applies to M. S. C. (1 The first two clauses only apply 

to P. S. C. C. 

The concluding clause of the same section refers to the question of limitation, 
and not that of due diligence.-— Sohan La! v, Karim Baksh, I. L. R., 2 All. 281. 

The words, “ the last preceding application,” in Act X. of 1877, s. 230, cl. 3, 
mean an application under that section, and not an application under Act Y 111. of 
1859.— Ram Kishen e. Sodha, I. L. R., 2 All. 276. 

Under the Civil Procedure Code (Act VTIT. of 1859), an application to the 
Court to continue the attachment of immoveable prop(*rty, but ti> stiiy the sale of 
it ; held to be a proceeding to keet> in force the decree. — Nukanna and two others, 
Minors (by their mother and guarclian, Sitairina), o«RamHami, I. L. R., 2 Mad. 218. 

Where an application to execute a decree was made under s. 230 of the Code 
of Civil Procedure before the amendment Act (Xll. of 1879) cum© into force, 
but was not disposed of until after s. 230 was altered by that Act : Held that the 
rule in Wright o. Hale (6 H. & N. 227) applied, and that tlie Act, as amended, w»is 
the law to be applied. — r&p4 Sastrial (Plaintift), Appellant, v. AuunLorama Sastrial 
(Defendant), Respondent, I. L. R., 3 Mad. 98. 

The parties to a decree presented a petition to the Court executing decree, stat- 
ing that it hod been agreed between them that the amount of the decree should be 
paid by ten monthly mstalments of Rs. 500 each. The Court made an order direct- 
ing tiiat such petition should be filed. Held that this order did not amount to ouo 
directing payment of money to be mtide at a certain date, which would give a fresh 
period of limitation under s. 230 (5) of the Civil Procedure Code. — Bal Chand and 
another (Judgment-debtors) v. Raghunath Das and another (Decree-holders), X. L. 
H., 4 All. 155. 

No PBocKse can legally issue upon an application for the exfXmtton of a decree 
already barred by limitation, nor can au application made under such circumstances 
be a valid application, or one which, under tiie Act, would give the execution-creditor 
a fresh period of limitation. Unless it can be shown that such was the exprfs»s 
intention of the Legislature, none of the provisions of the present Limitation Act 
(XV. of 1877) can be made applicable to any matter which, at the time when such 
Xiimitation Act came into force, had already become barred by tlie operation of tiie 
prior Limitation Act— Shumbhoo Nath Shah (Decree-holder) o. Gurueburu Lahirt 
(Judgment-debtor), I. L. R., 5 Cal. 894. 

On the let June 1880, several decree-holders applied to the subordinate Civil 
Court of Pimer for execution of their decree. They had taken out execution several 
times previously, the date of their last preceding application being 1st June 1877. 
The Subordinate Judge was of opinion tw the applications were barred under the 
last clause of s. 230 of the Civil rroeedure Code (Act X. of 1877). On his referring 
title cases to the Hmh Court : HM that the applkatioos were not barred, inasmuch 
as the previous applications for execution had not been made under s. 280 of Act 
X of 1877, tint Act not being then in force.— Anaadriv CSiimup Amti (Phuntill) 
p. Xhtorehand (Defeodaat)| f . B., 5 Bom» 
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Af Application im execation of a decree which was more thsoi twel^' years 
having been made on the 4ih Augnst, 1880^ under s. 230 of the Code of CivU , 
ProcN^nre, an order wan made for the attachment of the moveable property of the 
judgment-debtor. Ko moveable property having been founds the Court wae naked 
to attach Ilia immoveable property, hut, rinsing to do so, struck off the proceed higs« 
appheatian for execution having been renewed on tlie 13th Beptemlw, 1880, It 
was held that tlie former application for executjon must be treated as having been 
granted within the meaning oi s. 230 of the Code, and consequently that the £irther 
ajmlication was barred under that section, the decree being more than 12 years old. — 
Amnnessa Ohaudharain (Decree-holder), Appellant, o. Bharafutallah (Judgment- 
debtor), Respondent, 9 Cal. Law Rep. 321. 

AX APFLlCATTOH, under Act VI I L of 1869, for execution of decree, was rejected 
by the Judge on the ground that the judgment-creditor had withdrawn from the 
former application. This order was reversed on appeal, and tlie case was sent back for 
disposal on its merits. The Judge then held that Act X. of 1877, which had just 
come into force, applied, and, on the ground that the decree-holder hiid failed to set 
execution upon his former application, dismissed the petition, but referred the case 
to. tlie High Court upon the (|iie8tion whether he was, noder the circumstances, nt 
liberty to grant the application : IfM that he was, and that the application should 
liave been dealt with under the law which was in force at the time execution was 
sought The effect of the provisi<ms of Act X. of 1877, s. 230, considered.-— By raddi 
SubbarSddi o. Ddiuippa lUu, I. L. R., 1 Mad. 403. 


Til* transferee of a decree appliiHl. while an application by the original holder 
of such decree to execute it was ptmaing, to he allowed to execute it. The Court, 
in accordance with Act X. of 1877, s. 232, directed notice of the transfew^’s applica- 
tion to he given to the tnmsferor and the judgment-debtor. The transferee failed 
to pay the tport-fee leviable for the issue of such noticse, and the Court dismissed 
his application. The transferee suhscMiuontiy made a second application to be allowed 
to execute the decree. IJM that such appiitmtion ct>uld not be rejected, with re- 
ferenve to s. 230, on the ground that due diligence hud not been used on the former 
application to procure complete satisfaction of the decree, because such application 
Ilka not been gmnted, and, then^fore, the question whether “ on the last pn eeding 
^plioalton** due diligtmee was used to procure such satisfaction did not arise.— 
^ik All Khan v. Muhammad Husain Khan, I. L. R., 2 All. 384. 


Ix execution of a decree passttd more than twelve years before tlie date of the 
Civil Proofjdnre Ctsle (Act X. of 1877), certain judgment-creditors applied for the 
attachment and sale of certain specifted property iKJlonging to their judgment-debtor, 
previous to the date on which the three years allowefl for such execution, under 
s. 230, would have expired. Subsequently, after the throe years had elapsed, they 
filed a fresh application, praying that certain other property of their judgment-debtor 
might be attacued and sold in lieu of that specific in their fonner application, and 
that the latter might he release<l. HM that execution of the decree was (marred 
by Kniitatinn. Per IMnsep, J. — Under s. 230 of the Civil Procedure Code, it was 
intended by tlie Legislature that a decree-holder, seeking to execute a decree passed 
more than twelve veajn before, should have one opportunity to execute that det^ree, 
oiid thati if he fails to satis^* it on that application, any further application becomes 
barred. — ^reenath Ooobo v. x nsoof Khan, 1. L. H., 7 Oil. 656. 

Ox the Srd June, 1879, an application was made for execution of decree passed 
in 1836, and upon that application certain pn^rty was attachiHi. On the 23m Octo- 
lier following, the proceedings were stnick off, an order, however, being made at 
the same time that the attachment should continue On the 31 st December, ^ 
the decree^holder applied that the property under attachment should be soM. Tbs 
preceding applksauon for ext^uiton pnn ioua to that of Srd June, 1879, was made 
cm tlie 8Ui Anmt, 1877. It was objected that the proceedings upon the appltca- 
tiens of the Stst December, 1880, and Sid June. 1879, were barred under s. 2^ of 
the Code of Civil Procedure. MM that these proceedings were not barred, inas^ 
lunch as the previmm appliestion had fiot Immsu made nnder a* 230 of the Code. 
Anaiidiiio Clnrsom Avari r. Tbaknrehand f L L. R., 5 Bom. 245) followed. MM also 
that the appUeaihai of Sid Deeember, 1x80, could not be treated as a fresh applica- 
tion for oxeontkMi within ^ insaalog of the Srd parsgtnph of the auction 
te.*— Pnnsiil JBmt (Jndipiient ‘ Appeliant, o. Kishen Hun Dshee 

hoidsir)| 9 Cal Law 


BmmoK <Hr i^ieonm. 

T&k plain tiif obtained a decree in 1864. Tbe flirat application for execution was 
mi^e in September 1869 under a. 216 of the Civil Prooednie Code (Act VIIL of 
18d9) ; and after notice to the defendant aa provided thereby, an order waft made 
under that aection for execution to issue. In ^pteinber 1880, an application for 
executiou was made under s. 230 of the Civil Procedure Code of 1877, aditch ropealefi 
Act VIII. of 1859. Held that the order after notice had tlie effect of reviving the 
decree within the meaning of art 180, uch. ii., Act XV. of 1877, and therefore the 
decree was not barred hy the law of limitation. An ojder for execution under the Code, 
tnaile after notice to show cause, lias, on the orij^nal side of the Court, the same effect 
as an award of execution in pursuance of a writ of $eire facitM had under the proce- 
dure of the Simreme Court, ---i.e., it creates a revivor or the decree. Tlie clause of 
s. 230 of Act A. of 1877, which prohibits a subsequent application for execution, 
only applies where the previous application has been made under that section, and 
not where such previous application has been made under Act VIII. of 1859. — Ashoo- 
tosh Dutt V. Doorga Chum Chatterjee, I. L. R., 6 Cal. 504. 

231. If a decree has been passed join! ly ia favour of more persons 
Application by joint than one, any ooe or more of such persons, or 
decree. bolder. hw or their representarives, may apply for the 

execution of the whole decree for the ^nedt of them all, or, wliere any 
of tliena has died, for the benefit of the survivors and the representative 
in interest of the deceased. 

If the Cotirt sees sufficient cause for allowing the decree to be 
executed ou an appliCHtimi so made, it shall pass such order as it deems 
necessary for protecting the interests of the persons who have uot joined 
iu the application. 

The above seciiou applies to M. 8. C. C. and P. S. C. 0. 

Although the Civil Procedure Co<le does not allow one of several dccree-holderf 
to applv for the partial execution of a joint-decree, yet an application by one of such 
decree-holders for execution of the decree in respect of so unich of the ndief gmntid 
to all as he considers appertains to him imlividiially uiay keep in f()rce the decree as 
being an application according to law.— Ponnacnpiliitli Parapravan Kutbath Haji 
I Petitioner), Appellant, t\ Ponuurapilath Parapravan Baotti Haji (Counter- Petitioner), 
KeKp(Hident, I. L. H. 3 Mad. 79. 

A JOINT decree was passed in favour of A and and A subsequcntlv applied 
for ext'Ciition alone, alleging tliat B would not join with him in the application. The 

d gineut-dehtor stated, and B admitted, that more than half of the decretal money 
been paid to the latter (out of Court), but the Court disbelievcfl tlie Mtatenicnt, 
auil ordered executiou to issue for the full amount of the decree. HM tlwit tbo 
Coiut should, under s. 207 of Act VIII. of 1859, have allowe<l execution for Iialf 
the amount of the decree only,— Brojeswari Chawdliranee (Judgment-debtor) t». 
Tripooro 8oonderee Dcbi (Decree-holder), 3 Cal. Law Hep. 513. 

The circumstance that the petition of one of several d<?cree-hokier« in applying 
for execution requires amendment because of the list of firoperty lieing incomplete, 
is no ground for dcHilaring such application to be snpersedtd by a later application 
made liefore tbe completioii of the necessary amendment, by another co decree - 
holder for execution. Two executions of tbe same decree, so far as attaehiJte&t of 
different properties of the judgment-debtor is concernwl, may pme^ simulta- 
neously, tiio®q?h ordinarily the sales in execation slnmbl not take place simulUmeous- 
ly, — Shaikh Alimed Chaudliary (Decree-holder), Appellant, e. Bhahsadd Khatoon 
^■inor dudgment-debtor), Kei^ndent, 7 Cal, Law Rep. 537. 

The representative of one of several decree-holdere convey<jd his interest in 
the decree to A. ^me time afterwards A hied a petition in Court, stating that the 
decree hod been satisfied out of Court and the case was ilicreiipon struck out an 
far as he was concerned. Subsequently the other decree-holders appIkNt for execu- 
tion of their share of the decree, but it was obweted that tbe decree bud already 
been satisfied by payment to A. H$ld tliat tht» oilier dec.ree holders wete enittlnd 
to proceed with exftQUticm for die amount of their s^, a joint deoren-liojder having 
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no power to give a discharge out of Coort to a judgment-debtor for mdre than hla 
own ftbare in the decree.— Muaammat Bibi Badhnn (Judgment-debtor), Appellant, 
fi, Muaammat Hafiaa and othera (Decree-holdere), lieapondenta, 4 Oal. Law Bep. 70. 

A DKCKKE passed jointly in favour of more persons than one can only be legally 
executed as a whole for the benefit of ail the decree-holders, and not partially to the 
extent of tlie interest of each individual decree-holder. Held^ therefore, where one 
of two persons in whose favour a decree for money had been passed jointly applied, 
on the 27th April 1880, for execution of a moiety of such decree, and the other ^ 
such persons made a similar application on the fiOth April 1880. that such appHca- 
tions, not l)eing in acc<»rdance with law, were not suflicient to keep the decree in 
f<»rce. Also U»at the illegality of such applications could not be cured by a subse- 
ouent amended application for the execution of the decree as a whole preferred after 
tlw5 jM^riod of limitation had expirfjd. — The ColkKJtor of Shahjahanpiir, Manager of the 
Kstatc of Uaju Jagan Nath Singh (Decree-holder), t?. Surjan Singh anoHier (Ju^- 
ment-debtors), L L. 1 , 4 All. 72. » J V -6 


232. If a decree be transferred by assignment in writing, or by 
Application by transferee operation of law, from the decree-holder to any 
of dwiroe. Other person, the transferee may apply for its 

execiithm to the Court which pa.ssed it ; and, if that Court thinks fit, 
the decree may he executed in the same manner and subject to the 
same conditions as if the application were made by such decree-holder 
Pruvideti as follows : — 

((t) where the decree has been transferred hy assignment, notice in 
writing of such application shall be given to the transferor and the 

tt n^ent-debtor, and the decree shall not be executed until the Court 
iieard their objections (if any) to such execution : 

(b) whore a decree for money against several persons has been 
transferred to one of them, it shall not be executed against the others. 


Tr* above section 'applies to M. 8. C. C. and P. 8. C. C. 

To enable the heir of a deceased person to apply, under s. 208 of Act VIII. of 
1869, for the execution of a decree held by such" person, a certificate under Act 
XXVII. of 1860 IK not indi«t>€n8able.— Karam Ali (Decree-holder) r. Halima and 
othera (Judgment-debtors), I. L. K., 1 All. 686. 

WfiRas a decree was sent to a Court for execution, and was subsequently trans- 
ferrtMl by assignment, and tlie tninsferre© applied for the execution of the decree 
to tlie (kmrt to which the decree was sent for execution, held that such application 
should be made, not to such Court, but to the Court which passed the decree. — Kadir 
Bakhsh (I‘)eorei)-holder) o Alahi Bakhsh and another (Judgment-debtors). L L. R.. 
2 AU. 283. ’ 


Thr transferee of a deense applied, while an application by the ori^na! holder 
of such decree to execute it was pending, to be allowed to execute it. ^c Court, 
in accordance with Act X. of 1877, s. 262, directed notice of the transferee's appli- 
cation to be given to the transferor and the jmigment-debtor. The transferee faded 
to pay the court-fee leviable for tlie issue of such notice, and the Court dismissed 
his applioation. The transferee subsequently made a second application to be allowed 
to exi^ute the dt^ree : Held that such aiiplication could not be rejected with 
refenmoe to s. 280, on the gmiind that due diligence had not been used cm the xorroer 
application to pnicure complete satisfaction of the decree, because such application 
had not been granted, and, therefore, the question whether ” on the last preceding 

applkaiion*’ due diligence eras used u> paicure such satisfaction did not arias. 

“ Ali Khan c. MtUiammad Husain Khan, I. L. R., 2 All. 3W. 


283. Every transferee of a decree shall hold the same snhject to 
Traasfeiws tohoM snijsot equities (if any) which the judgment-debtor 

to aqiiitisa enforossbW might have euloio^ against the ongt Hal dectoe* 

againat original hiddar. bolder. 

The above ssetion applies to M. 8. C. C. and P. 6. CL IS^^^ 
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' 2tS4r lf H Jadgmesit-debtai* dies before the decree bar bc'Ch fully 
If jiie((m«Dt.debeor die executed, the holder of the decree may apply 
Mpre eeeonfcioo, a|]^iaa- to the Court which passed it to execute tbe 
same against the legal representative of iim 
^ deceased* 

Such representative shall be liable only to the extent of the pro- 
bity of the deceased which has come to his hands, and has not beeo 
duly disposed of;, and for the purpose of ascertaining such liability, the 
Court executing the decree may, of its own motion, or on the application 
df the decree-holder, compel the said representative to produce such 
founts as it thinks fit. ^ 

Trb above section applies to M. S. C. C. and P. S. 0. C* 


Whsbv an application is made and granted under s. 210. Act VIII. of 1859, 
and property is attached which is claimed by tho heir as his self-acquired property, 
the Court should proceed under s. 203 without roquiriug auy fresh application to be 
made under that jection. — Ram Ohand Ohuckerbutty (Decree-holder) e. Madhab 
Narain Bay and another (Heirs of Judgmont-debtor), 1 Gal. Law Bep. 359. 

A RIGHT of second appeal, where it existed prior to Act X. of 1877, now Exists 
in the case of any proceedings in execution which were commenced prior to, and 
were still pending on, the Ist of October 1877. An order was made under a. 210 of 
Act VIII. of 1859, making the legal representatives of a deceased judgment-debtor 
parties to a suit in execution of a decree obtame<i against the deceased in his life- 
time. Subsequently the decree-holder discovered t)iat certain property which he 
claimed to be the property of the decoasod was in tiuj possession or a third person 
C ; and he applied to have C’a name put upon the reoora, and to i>e allowed to exo- 
oute the decree against him. Held that tho Court had no power to put C*s name on 
the record. — Syad Nadir Hussein (Appellaut) v. Blssen Chund Bassarat (Respondent), 
3 CaL Law Bep. 437. 

A Hindu widow instituted a suit to recover possession of certain property 
belonging to her deceased husband, and that suit was dismissed with costs. The 
Widow having died before execution for the costs was token out, tho decree-holder 
sought to take out execution against tho next heirs of tho late widow^s deceased 
husband. Held that the fact that the widow did not in her suit seek to recover 
ai^ interest personal to herself, but that sho contracted the judgment-debt ia tho 
effort to recover a portion of her husband's estate, to wiiich, in its entirety, the next 
heirs of her late husband had succeeded, was sufficient to make the whole estate 
liable, and would entitle tfie decree-holder to satisfy his decree a^inst ** the le^l 
representatives' ’^of tho late widow's hustiand, under s. 234 of Act X. of 1877. In 
a decree against a Hindu widow, it should bo stated whether the decree is a persona! 
decree, or one against her as representing her dec4^ase<l husband.— Bamkishoro 
Chuckerbutty c. £ii}ykaoto Cliuckerbutty, I. L. B., 6 Cal 479. 


As Tax entire interest in an impartible zamindtiri passes upon the death of the 
father to the son, there is nothing in the estote itself w'hicb can be attached as assets 
of the father un^r a decree against him, or which caui he inotie available in execu- 
tion of the decree against bis son as his representative. Though a son is bound, 
under Hindd law, to pay his father^s just debts from any property he may possess, 
yet, -when he is made a party to a decree as repre»«entative of liis deceasea father 
m tbe p«|rnose of executing it, bis liability is limited to the amount of assets of 
^ decea^ which may have come to his lianda and has not been duly disposed of. 
An lies txom an eas-jwrU order directing attachment in execution of a 

deoreo -iangiK VirapandiaCnmnathambiar^Zamiod^ of Sivamri(DcfeadanU, Appe- 
lant e.^AIwar Ayyangar (Plaintiff), Respondent (in No. 389) ; Tbamba Chinnam- 


jmal Janiaki 


3M«i.48. 


389) ; Tbamba Chinnam- 
atebi Animal (Plaintiff), 
Respondent (in No. 392), 
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28 ft The application for the eaeoiition of a cleme ehall he lia writ* 
Conteoti of ftpplioftticni iog Terified by the applicant or by some other 
iar«seoiitio«i<^ dooroe.^ person proved to the satisfaction of the Oonrt 
to be acquainted with the facta of the case, and shall contain, in a 
lar form, the following particulars (namely) — 

to) the number of the suit; , , 

(h) the names of the parties ; 

(e) the date of the decree ; 

(a) whether any appeal has been preferred from the decteo; 

(e) whether any and what adjustment of the matter in diapute haa 

been made between the parties subsequently to the decree ; 

(f) whether aOy and what previous applications have been made 

tor execution of tbe decree and with what result ; 

(g) tbe amount of the debt or compensation with tbe interest (if 

any) due upon the decree, or other relief granted thereby; 

(&) the amount of costs (if any) awarded ; 

(t) the name of the person against whom the enforcement ef the 
decree is sought ; and 

(j) the mode in which the assistance of the Court is required, 
whether by the delivery of property specifically decreed, by 
the arrest and imprisonment of the person named in the 
application, or by the attachment of his property, or other* 
wise as the nature of the relief sought may require* 

Tfll above section applies to M. S. C. C. and P. 8 . C. C. 

Ill sxecntioii of a decree passed ’more tlian twelve years befote the date of the 
CSvil l^rocedure Code (Act X, of 1877), certain jiid^ii^ment-oreditora applied tor the 
attachment and sale of certain specified property belonging to their juagmsst-debtor, 
previous to the date on^ wluch the throe years allow^ for such exeoatknt, nnder 
a 280, would have expired, Bubsequently, after Uic three years had elapsed, they 
filed a freah application, praying tliat certain other proi^erty of their jndgment-oebtor 
nught be attached and sold m Uen of that speeifiea in their former applicatioii, and 
that the latter might be released. Jleld that execution of the decree was hatred 
by li^tatioii. Per Mnsep, J. — ^Under s. 230 of tlio Civil Procedure Code, it was 
intended by the Logislatnre that a decree-holder, seeking to execute a decree passed 
than twelve years before, should have one opportunity to execute aecroe, 
and if he fails to satisfy it on tliat application, any further application beoomee 
wred,*f 8 reenath Qooho e. Vusoof Lhan, L. B., 7 Cal. 666 . 

• Ufox an apnlioaiiaQ nnder s. 235 of Act X. of 1877 (Civil Procedurs Code) for 
me exeCttUon of a decree, which directed the judgnient^ehtor forthwith to pull 
down and remove such portioo of a wall os liad been ereoUKl by him upon the wall 
of the decree-holder, tlio mode in which tlie assistance of tlie Court was required to 
be given was stated in column y of such application to be by giving the decree-holder 
Foomssion of bis wall by pulling down the wall erectea thereon, Court 
dlreoted an order to Issue to the Naair to remove the judgment>debtor*b wid) from 
the lop of the deoree-holder*s wall. JSeld that the decree-holder's appHontlon could 
Mi he glinted k that fortn, and that he should have a^ed tbe assMtanee of the 
to be given to the way provided for by a. 260 of Act X. of 1877, by tiie im- 
jmiaoameirt the judgmentdebtor or the attachment of his prope^ or both. 
Bald aim tM the Court wat wrong in passing the cwder it bed, but that it ahonli 
hove pehiled 4M to the deeree-hoMer uie manner in which be should have mdead 
the aavislaeee of toe Court to be given and the remedy to wlnoh he was ealided ; 
and tout, upon aneh amended application being made, the proper eo«iine to puieoe 
wm to serve a notice on the jitdm^*^^tor directing him to comi^ wwh dto 
f*^*?^^^**®*® ^ ^ decree wttlun a time to be fixed by such notioe 5 and toat If 
ns failed to comply with such order within the tone so Umsted, toe Comrt nuglil 


Mxmrmv w qkbbh 
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in iiieoiil Appeal, ^ould not vary Uie order for ezecation whioh had been pamed i» 
•neh a way as to tpye the decree-holder that relief for whioh he did not ask.~*IVotap 
Chnnder Daaa (Judgment-debtor) e. Peaiy Ghowdhrain (Decree-hoMor), 1. L.B«| 


SS6. Whenever an application is made for the attachment of any 
AppOeatiott for attaoh. nioveable property belonging to the judraeot* 
moot of moroabls propei^ debtor, but not in his possession, the decree* 
as hsanoompanisd with in- holder shall annex to the application an invent 
tory of the property to be attached^ containing^ 
a reasonably accurate description of the same. 


Thz above section applies to M. S. C. C. and P. S. C. C. 


Ill execution of a decree passed more than twelve years before the date of the 
Civil Procedure Code (Act X. of 1877), certain judgriient-creclitors applied for tho 
attachment and sale of certain speciiied property belonging to tlieir juugmcnt-dlihtorj 
prevtoua to the date on wliich the throo years allowed for Huch execution under 
a. 230 would have expired. Subsequently, after the throo years ha<l elapsed, Hiey 
filed afresh application, praying that certain otlier property of thoir judgrnont-debtor 
might be attached and sold in lieu of that specined in their former application, and 
that the latter might bo released. execution of the doeree was barred 

by limitation. Per Prinscp, J. — Under 8.230 of the Civil Procedure Code, it was 
intended by the Legislature that a decree-holder, seeking to execute a decree passed 
more than twelve years before, should have one opportunity to exccuto that decree, 
aad that, if he fails to satisfy it on that application, any further application becomes 
barred— ^reenath Qooho v. xusoof Khan, I. L. R., 7 Cal 656. 


237* Whenever an application is made for the attachment of any 
IfurtherparUoularswhea immoveable property belonging to the judg* 
opplfootioii is for attach. ment*debtor, it siiall coritaio at the foot a de« 
moat of iauBoveable pro- acriptioQ of the property suificient to identify 
it, aod also a specification of the judgment* 
debtor’s share or interest therein to the best of the belief of the appli- 
cant, and so far as he has been able to ascertain the sOtme. 

Every such description and specification shall be verified in manner 
hereinbefore provided for the verification of plaints. 


UxDSB the Civil Procedure Code (Act VIIL of 1859) an application to the 
Court to continue the attachment of immoveable property, but to stay the sale of It : 
JIM to be a proceedix^ to keep in force the decree.— Nukauna v. Uamasami, I. L. 
B., 2 Mad. 218. 

Ik exfiootion of a decree passed more than twelve years before the date of the 
Civil Procedure CJode (Act X. of 1877), certain judgment-creditors applied for the 
attachment and sale of certain sMcifie<l property belonging to their juagin«nt-debtor, 
lireviotts to the date on which tno three years allow^ for such execution, under 
a. 2^, would liave expired. Siibsequently, after the three years had elapsed, they 
filed a application, nraying that certain other prof)erty of their judgment-debtor 
might \m atta^ed and sold in lieu of tliat specified in their f onner applioation, and 
that the latter might be rdeaseil. Held that exeentinn of the decree was ban^ 
|iy limttalioo. Per Prinsop. J.— Under s. 230 of ilie Civil Procedure Code, it wan 
latendod by the Legislature that a decree-holder, seeking to execute a decree nasaed 
mofe tVn twelve years before, should have one opportunity to execute that deoree^ 
and that, if he faihi to satisfy it on tliat application, any further applicatton beeomea 
iMBaid- ■' 'd r e c nath (fobha e, Yusoof Khan 1. L. E., 7 Oal. 556. 

AprUGiTiOM was made for the attachment in execution of a decree of a 
hi^ixig belonging to .the jodgmmitHiebtor. The mtolbere and meas given in ea^ 
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•pplicailoit li the ftumbere and sreae of the lands comprised in moiiluddin^ mm Ibd^ 
mmhtittt and areas of certain reveone^ptying lands, and were not ^ nimibeia and 
areas of any lands held as muafi by the ludgment-debtor. The order of attachfaieiit 
described the property as described in the applsoation for attachment* The jadg»> 
ment-debtor having alienated by sale a muan holding belonging to bim, the deme-i 
holders sued to have such alienations set aside as void under the provisions of s* S7d 
of Act X. of 1877. Held that, having regard to the description ^ven in the i^pliea^ 
tkm for attachment and the order of attachment, it could not be saidihat moad 
holding alienated by the judgment-debtor was under attachment at the tiihe of the 
allena^on, and its alienation was therefore not void under s. 276 of Act X of ld77* 
Held also that the material misdescription of the property in this case in the order 
of attachment protected the alienees, who were bond fiM purchasers, from having fha 
alienation set aside as void under s. 276, as the attacWent could not. under the oir* 
eumstanoes, be held to have been duly intimated and made known*’ as required ^ 
tliat section. — Guiuani (Flaiutiil) v. Hardwar Pendey and others (Defendants), I. £1 
K, 8 All 698. 


238* If the property be land registered in the Collector’s office, the 
When application roost be application for attachment shall be aceompanied 
aooompaoredbveatraotfrom by an authenticated extract from the regieter 
OoUeotoPs register. ojggce, specifying the persons registered 

as proprietors of, or as possessing any transferable interest in, the land 
3r its revenue, or as liable to pay revenue for such land, and the shares 
of the registered proprietors* ^ 

C . — Of staying Exec%Uion» 


^ 289. The Court to which a decree has been sent for execution 

Wksa Ooarl may stay under this chapter shall, upon sufficient cause 
exsontioa. shewn, stay the execution of suoh decree 

for a reasonable time, to enable the judgment-debtor to apply to 
the Court by which the decree was made, or to any Court having 
appellate jurisdiction in respect of the decree or the execution thereof, 
for an order to stay the execution, or for any other order relating to the 
decree or execution which might have been made by sucb Court of first 
instance or Appellate Court if execution had been issued thereby, or if 
application for execution had been made thereto ; 

and. in case tlie property or person of the judgment-debtor has 
been seised under an execution, the Court which issued the execution 
may order the restitution or discharge of such property or person pend- 
ing the result of the application for sucb order* 


Tux abov 0 *Viootion applies to M. 8* C. 0* 

Wbxbb a Court in one distnct transfers a decree for execution to a Conrt situ- 
ate In another district, it is beyond tbe jurisdiction of the Court executing the decree 
to question the correctness or propriety of the order under which the decree was 
sent to anch Court for execution. Where, in the opinion of the Court, autBeient 
cause has been shown against the execution of a decree transferred for execution, 
dm Court executing the decree should follow the procedure prescribed by s. 289 of 
the Code of Civil Procedure.-— Beer Chander Manikya (Decree-holder) «. Maymana 
Bihee and others (Judgment-debtors), 1. L. R., 5 Cal. 7^. 

9i0. Before passing an order under section 239 to stay exeentii^ 
IPnwurtoiuquifa seourfty restitution of property or tbe dts* 

thMi«or iaqroaa ooudiiioiia charge of the judgment-debtor, the Court may 
•pcii,|n6fsami.del»«or* require such seeunty from, or inqpose sudi am* 
4tliomi upon, the Judgment-debtor as it thinks fit. . 

' ’ Tax above sectioa applies to P. 8. €L C. 
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Ml. No didcharge under section 239 of the property or person of 
i: 4 ibiUi ;7 oC Judgmeikt. ^ jiidgtnent-debtor shall prevent it or him from 
M»tor aitehmrgod to bo being retaken in execution of the decree sent 
for execution. 


The above aection applies to P. S. C. C. 

242. Any order of the Court by which the decree was passed, or 
Order of Court wbioh Court of appeal as aforesaid, iti relation 

IMks^dooree or of Appel- to the execution of such decree, shall be binding 
binding upon the Court to which the decree was seat 
for execution. 


late Court to be 
open Court applied to. 


Tub above section applies to M. S. C. C. 

248. If a suit be pending in any Court against the holder of a 
Stay of ezeoation pending decree of such Court, on the part of the person 
suit between deoree-holder against whom the decree was passed, the Court 
andjadgment-debtor. may (if it think fit) stay execution on the 

decree, either absolutely or on such terms as it thinks fit, until the 
pending suit has been decided. 

Tub above section applies to M. S. C. C. and P. 8. C. 0. 
jD. — Qtiestiona far Court executing Decree^ 

244. The following questions shall be determined by order of the 
QaeaUons to be decided Court executing a decree, and not by separate 
b7 Ooarfe ezecotiog decree. suit (namely)-— 

(а) questions regarding the amount of any mesne-profits as to 
which the decree has directed inquiry ; 

(б) questions regarding the amount of any mesne-profits or interest 
which the decree has made payable in respect of the subject-matter of 
a suit, between the date of its institution and the execution of the de« 
cree, or the expiration of three years from the date of the decree ; 

(c) any other questions arising between the parties to the suit in 
which the decree was passed, or their representatives, and relating to 
the execution, discharge, or satisfaction of the decree. 

Nothing ill this section shall be deemed to bar a separate suit for 
mesne-profits accruing between the institution of the first suit and the 
execution of the decree therein, where such profits are not dealt with 
by such decree. 

Thx above section applies to M. S. C. C. end P. 8. C. C. 

Ax osubs refusing an application to execute a decree is not an adjudication withia 
ibe rule of ru judicata , — nurrosoondary Dossoe v. Juggubundhoo Dutt, 1. L. B., 

A SUIT for tbe recovery of money paid to a judgment-creditor out or Court in 
•aiisfaction of a decree, but not certified, is barred by s. 244 (c) of Act X. of 1877 

by the last paragraph of a. 268 as amended by Act XIL of 1879.— Pfranlwr 
f Fkistiff) V. Devji (Defesdant), 1. L. R., 6 Bom. 1^. 

Tbbbb is no appeal against an older made under Act X. of 1877, a. 244, deter- 
wdnlitg questions between the parties to a suit as to the amount of mesne-profits re- 
(oovered by the plaintiff subiequently to the decree, and as to the anmunt 
Oft aoeounl of the costs of execution of that decree. — Dalpatbl^ Bbagubhli g. 

;Kheiii4Biiii,I.L.B.^2Boiiw553. See also X. U B., 5 Oti. 60. 
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jtfomETS re«li«©dl m dne undler « deore^i if muiuly realised^ m TecoTenidile by 
xmlioatiott to the Court exeeutiug the decree, aud not by separate suit. The opinion 
5*&tuart C.J., in the Agra Savings Bank v. Bti Ram Mitter (L L. Ri, 1 All. . 8^ 
iifcred from. Haromomni Chaudhamin e. Dhonmani Chaadhadn (1 B. L. R.^ A. 

88) and Rkauri Singh e. Baij Nath Ohattapadhya (4 B. L. R., A. C., Ill) diatfil* 
uished. — Partab Singh (Deoree-holder) o. Beni Ram (Judgment-debtor), 1. L. B., 

. AIL 61. 

A niMBSa-ROLDnii, having assigned a share of her decree, applied sever^ times 
Edntly with such assignee for execution. On a subsequent application mode hv the 
;igtnal deoree-holdor alone, the Court, while granting the application, directed 
e proceeds arising from such execution should only be paid over to the co-decree^ 
olders jointly : Held that the question in dispute being one between co-decree- 
ildors, and not between parties to the suit or their representatives as contemplated 
y Act X. of 1877, s. 244, art. (c), no appeal would lie from such order. — ^Gyamonee 
. Badha Homon, 1. L. R., 5 Cal. 592. 

An daoBa for attachment and sale of property in execution of a decree is an 
irder ** of the same nature iwith** an order made in the course of a suit for attach- 
ent of Uie dehbir’s property. The latter order is appealable under s. 588, cl. r, of 
le Code of Civil Procedure. It follows that an order for attachment and Sale in 
xecution of a decree is (according to the requirement of s. 588, cl.j) “ of the same 
ature with appealable orders tuitie in the course of a suit,” and therefore as appeal- 
^lo under tint section. — Polokdliari liai and others (Judgment-debtors) u. Radha 
^ersad Singh (Decree-holders), I. L. 11., 8 Cal. 28. 

An obdkr passed on appeal by a High Court determining a question mentioned 
s. 24 1 of Act X. of 187/ is a final “decree” witliin the meaning of s. 595 of that 
*ct. therefore, where such an order involved a claim or tpiestion relating to 

jroporty of tlio value of upwards of ten thousand rnpeea, and reversed the deci- 
lions of the lower Courts, that notwithstanding the value of the sabject-matter of 
lie ttiit in 4^hieh the decree was made in the Court of first instance, was less than 
Ini amount, such order was appealable to Her Majesty in Council. — Ram Kirpel 
ihuktti (Appellant) v. Rap Kuar (Ucspoadoui), 1. L. It., 3 All. G83. 

Whrrk an application was made for the issue of execution of decree, and thd 
>iatrtct Biunsif made an order refusing execution, the decree being one pasted not 

0 a regular tuit, and governed by the one-year limitation ; and the Subordinate 
Judge on appeal reversal the Mimsif's onler, applying the throe years’ limitation ; 

by the High Court that, as Act X. of 1877, a.*^f>88, provided tiiat orders passed 
n apj^l from onlers under s. 244 should lie final, no second appeal lay ; and that 
he iligh Court could not interfere under s. 622* as the Subordinate Judge had juris- 
'ietion to hear tlie appeal.-— Suryaprakasa Rau v. Vatsx^a Sannidsi R4u, I. L. R^ 

1 Mad. 401. 

WflBEB a decree-holder, declared to bo entitled to possession of certain lands, 
iubss^ueut to decree executed a mtta in favour of his judgment-debtor, who wan 
Jien in possession, and afterwards took out execution under his decree : ffeld (>tt 
in objection by the judgmen^dehtor that, under these circuinstanoes, he was entitled 
!o possession) that satisfaction of the decree not having been mitered up, suoli 
:>bj<u}tion could not be dealt with under s. 244 of the Civil Procedure Code. J3[$ld 
also that s. 258 of the Civil Procedure Coilc deals with the adjustment of any decree, 
and not merely with Um adjustment of a inoney-deorce. — Baba Mobamed v. Webb, 
X. I 4 . R«, 6 Cal, 786* 

Bv a decree in an administration-suit, A was appointed Receiver managa 
^a autate.** A died, and by a suselsiuent order B was appointed Receiver. One of 
!2se defendants in the suit applied to nave B removed from the office of Receiver ob 
the ground of his aiteged tmsmanagement of the estate. The application waa refuaedi 
MM that the order of refusal was appealable, whether m former Code or the 
IHeacmt Code of Civil Ptoeednre wae deemed to be applioable, being an order made 
m lei^peot of a queatioii aiislng between the {larties to a suit relatiiig to the eomoittioB 
of llm d€Ciee.---.Mitiah4t (Plaintiff) e. Umii Nowroji BmiXii and others (Defendr 
•nt^; Bi^viiUablidAi OmMdttdAi (0«M|al Defendant), App^nt, a. Ardaear FiAfltP 
Meoa (Beoeimand ITIL, ABonu 4A 
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V fcy 8* 829 of tte CSvn Prooedim 'Code to makora^Mlorw 

Vie Ccmft iliaM see fit muet 1>e construed with regard to the eircnmatanoea in reapeot 
which the power is to be exercised. An order under s. 329 should be the reaalt 
Ilf ^ fact ih^the defendant in the suit, who is precluded by the decree from din- 
luting plaintifrs right, unjustly instigates a third party, who has no real interest in 
the property, to prevent the plaintiff from getting the benefit of liis execution. A 
3ourt has no power under this section to determine, as t>etween the judgment-cre* 
ditor and a third party obstructing the execution of the decree, important ouestions on 
the merits which are wholly unconnected with, and cannot be affected oy. the fact 
that the obstniction ia made at the instigation of the defendiint.«-4h>viuda Kair 
^Petitioner) c. K^ava (Counter-Petitioner), 1 . L. K., 3 Mad. 84. 

WUJCRX the plaintiff in a suit prays that a person may be substituted on the 
record as the heir of a defendant who has died, the Judge should raise an issue as to 
W'bether the person sought to iu; substituted is the heir of the deceased defendant. In 
1^2, A brought a suit on a mortgage against the mortgagor, a Hindu widow, who 
died pending the suit. A then applied tliat the suit should be revived against B as 
the representative of the defendant. B denied that he was such representative, but 
the J ttdge refused to go into the question, made B a party, and gave A a decree for 
the sale of the mortgaged property. B sulweqiiently brought a suit to liave it de- 
clared, inter alia^ that the mortgage and decice only covered the w'idow’s life-interest. 
Held that the suit was not barred either as re$ Judictita^ or under the provisif»ns of 
e. 244 of the Code of Civil Prooeclure. — Kanat Lall Kliao v. Sushi Bhusan Btawas, 
I. h. R., 6 Cal. 777. 

An order under s. 243 of the Civil Procedure Code staying execution of a mort- 
gage decree obtained against the representatives in title of the mortgagor, on the 
ground that, owing to <lisputes among such represenmtives ns to their resjM^ctive 
shares in the property left by the mortgagor, an administration-suit had been insti- 
tuted and was pending, conies within el. c of s. 244, inasmuch as the question 
raised thereby is a question arising betw'cen the parties to the suit in which the 
decree was passed and relating to the execution of the decree, and is therefore ap- 
pealable. Where such an order was made, it was heM^ on appeal, that it was illegal, 
in so much that it preventctl a secured creditor from availing himself of the benefit 
of his security by realizing the property siHJcifically hypothecated by the mortgage.-— 
Krishna Mohmee Dossce (Appellant) v. Shyama Cliaran Kag and others (Respond- 
onts), 9 Cal. Law Rep. 344. 

A SUIT will not lie upon a decree the execution of wliich is barred by tlie pro- 
yisions of Uie Limitation Act. A suit uiay be brought in tlic High Court of Bom- 
bay upon a judgment obtained in the Court of Bmall Causes of Bombay. Tim 
oxeoution of the decrees in such suits is rigorously confined to immoveBble estates. 
The ground of the interference of the High Court in such cases is tliat, practically, 
the judgment-creditor could not recover his debt except by process against tbs 
immoveable estate of the debtor. In such cases Uie plaint must contain an aver- 
ment, and the plaintiff must establish, to the satisfaction of the High Ooui^ that 
there is not any sufficient moveable pniperty of tins defendant against which tha 
decrae of the Court of Small Causes can be fully execuRni, and that lie has tmmove- 
ablo property situated within the original jurisdiction of the High agaiimt 

whicu execution can be had. Mooushi (rolam Arab r. (/Urreem Bux Shaikji (L L. R., 

5 Cal. 294) referred to.— Fakirapa (Plaintiff) v Pandurangapa (Defendant), 1. L- U., 

6 Bom. 7. V . . 

M, WHO held a decree against 8 for possession of certain immoveable property 
ttiui costs, assigned such decree to S by way of sale, agreeing to deliver the some to 
him on payment of the balance of the purcliose-moDey. He subsequently applied 
for execution of the decree against S, claiming tlie costs which it awarded. S tnere- 
Itimn paid the amount of such costs into Court, and, having obtained stay of execn* 
tiott, sued M for such decree, claiming by virtue of such assignment. The lower 
Court held that the suit was b^ed by the provisions of s, 244 of Act X. of 1877, 
and also, treating such assignment as an nneertified adjustment of such decree, that 
it was baiTOd by the terms of the last paragraph of s. 258 of that Act Meld idiat 
«tiMrsott was not barred by anything in either of thoee seotiona. The wdeda ** any 
Comt’’ in the last paragraph of s. 258 refer to prooeodings in execution and to Om 
Court or Courto execattng a decree^— SiU Bam and another (Plaintiff) n. Mahipal and 
Anbtiiar (Befnidaiili), LI*. 8 Ail. 538. 
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of Cotirt hy s payment in cash and the detivery of certain jMroperty, ahd that M had» 
notwithatanding auoh ad juatment, applied for mieciition of anon decree and raooearea 
tbe amoant thereof, as the Conrt executing each decree had refused to determind 
whether it had been aatiafted on the sprout that stidi adjushnent Imd not been eer^ 
tidedy sued M for the money which he had paid him out of Court JSield that the 
suit was not barred by the provisions of s. 244 of Act X. of 1877 or of s. 258 of 
that Act The last paragraph of a. 258 means that the Court executing the decree 
shall not reoogniae an uncertified payment or adjustment out of Court It does not 
prohibit a suit for money paid to a decree-holder out of Court, and the payment of 
which, not being certidod, could not be recognised, and which the decree-holder had 
not returned, but had misappropriated, by taMng out execution of the decree a secmd 
time, and securing the amount in full through the Court-— Shadi and another (Plaint- 
iffa) c* Ganga Sahai (Defendant), I* L. R., 3 All. 538. 

Ik execution of a decree on a mortgage-bond executed by the father of the 
judgment-debtors, since deceased, whicli decree directed that tlie mortgage-lien 
should be eatorced’^jirit, by sale of the property specially mortgaged ; and, meondly^ 
if the debt remained unsaiished, bv the sale of the other property in the possession 
of the judgment-debtors — the judgment-creditors proceeded to have the mortgaged 
property sold. After tlio issue of the sale-notification, and three days prior to the date 
nxed for the sale, one of the judgmont dehtors applied to have the safe stayed, on the 
ffroimd that an udministratioii-siiit was pending with respect to the property of his 
latlier, the mortgagor, and also asked that a receiver might be appointed and arrange- 
ments made for the purpose of paying off the mortgage-debt and saving the pro- 
perty from being tmld. On this application the Court passed an order staying the 
sale. Held that such order was appealable, being a question arising between the 
partios to the suit in which the decree was (>as8ea, and relating to the execution of 
that decree, and as such coining within the provision of cl. c, s. 244, Act X. of 1877 
([Civil Procedure Code). Held also that the Court was wrong in passing such order, 
inasmuch as there were no reasonable grotin<ls why a Mteured creditor should be de- 
barred from enforcing bis security pending the administration-suit. — Kristomohiny 
Dossce c. Bama Churn Nag Chowdry, L L. R., 7 Cal. 733. 

S, — Of the Mode of executing Decrees. 


24S. The Court, on receiving an application for the execution of a 
Prooedure on esoeiving decree, shall ascertain whether such of the re- 
applioation for oxeoation of quirements of sections 235, 236, 237, and 238 
decree. as may be applicable to the case, have been 

complied with ; and if they have not been complied with, the Court may 
reject the application, or may allow it to be amended then and there, or 
within a time fixed by the Court If the application be not so amended, 
it shall be rejected. 

Every amendinent made under this section shall be attested by tiie 
signature of the Judge. 

When the application is admitted, the Court shall enter in the 
Proosdufu on ndmluing register of the suit a note of the applicattoii 
fppliontioa* and the date on which it was made, and shall 

fwder exeention of the decree according to the nature of tbe appli- 
cation : 

Provided that, in the case of a decree for money, the value of the 
{MTOperty attached shall, as nearly as may be, correspond with ^ 
amount for which tbe decree has b^n made. 


Tax abeve secUoii applies to If. E 0. C. and P. 8. C. C. 

MS. If eroes-decre^ between the same parties fmr the fMayment M 
temeif be produced to the Court, exeontton sfaidl 
he taken out only Iff the party who hoUi a 
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ieciee for the larger euin, atid for so much only as remaiiQs after de- 
ducting the smaller sum, and satisfactiori for the smaller sum shall be 
entered on the decree for the larger sum as well as satisfaction on the' 
decree for the smaller sum. 

If the two sums be equal, satisfaction shall be entered upon both 
decrees. 

Explanation L — ^The decrees contemplated by this section are 
decrees capable of execution at the same time and by the same Court. 

Explanation //. — This section applies where either party is an 
assignee of one of the decrees and as well in respect of jiidginent-debte 
due by the original assignor as in respect of judgment-aebts due by the 
assignee himself. 

Explanation III . — This section does not apply, unless 
the decree-holder in one of the suits in which the decrees have 
been made is the jiid^ment>debtor in the other, and each party (ills the 
same character in both suits ; and 

the sums duo under the decrees are definite. 

lilmtrationi. 

(a.) A holds a decree af^ainst B for Ra. 1,000. B holds a decree against A for 
the payment of Rs. 1,000 in ca»<* A faila <ieliver cerOiin gocwls at a future day. R 
cannot treat his decree as a cross-decree under this section. 

(6.) A and B, co-plaiiititfs, obtain a dt‘croe for Rs. l.lXK) against C, and C obtains 
a decree for Rs. 1,000 against B. C cannot treat his decree as a cross-decree under 
this section. 

(c.) A obtains a decree against B for Rs. 1,000. C, who is a trustee for B, 
obtains a decree on behalf of B against A for Rs. 1,000. B <ninnot treat C's decree 
as ^ cross-decree under this Hoction. 

The above section applies to M. S. C. C. and P. S. C. C. 

S ANii two other persons boM a decree for costs against M wjiich did not specify 
the st‘parate int.-rests of each in the decree, and 3f held a decree for tnoriev against 
8 alone which he wished to treat as a cross-decree under Act X. of 1H77, t, 240. 
JIHd that the (i(*cn’e held i»y S and the other persons was not a <Iccree between tho 
»a!nc parties as the parti«js to tli<‘ decree held l»y M, and that his dccret? could not be 
trc‘at.ed as a cross-decree under that section. — lAnrli Dhur c. FarsoUm Das, L L. K. 

2 AIL 01. 

In April, 1877, M sued S for money, and on the 10th May, 1877, 8 sued M for 
roonev, both suits being instituted in tho same Court. In the nieantitne, on tho 
9th May, 1877, B applied for the attachment of the money ckitmnl by M in hia 
suit, and obbiined an order prohibiting M from receiving, and 8 from paying, any 
sum which might he found in that suit to bo due by 8 to M. On the 23nl June, 1877, 
M obtained a (bjcree in his suit against S, and S ohlaineil a decree in his suit against 
M. S’s decree being for the larger sum. On the same day, under tho provisions of 
section 209 of Act V'lII. of 1859, satisfaction for the smaller sum was enUmvl on 
both decree's, and execution taken out of S’s decree for so much as remain c^l duo. 
At the same time S objected to B’s attachment, but his objection was disallowed : 

in a suit by 8 against H to have the order diaalJowinij bis objection set aside, 
and the propriety and legality of the set-off above-mentioned esta]>lish«*d, r.,‘gard 
btu'ng liad tf> the provdsions of section 209 of Act VHI. of 1859. tliat tin* attaching 
cmler of the 9th May could have no operation or effect, and that, even if B had 
followed up that owfer, and attached M’« decree against 8, that step would mi have 
put him in a better position, for the same section being followed, and the decrees 
Mng essentially cross-decrees, that for the smaller aum became al>sorbed in the one 
for the larger, and attachment could not affect it.— Bujbwan Lall (Defendant) r. 
Bnkhnii Boy (Plaintiff), L L. E., 2 All 866. 


C. P. 15 
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847. Wlien two parties are entitled under tbe iMunte decree to 
0rr»tf-o1»iiQfl under geme recover from each ottier sums of difTerent 
amounts, the party entitled to the smaller sum 
shall not take out execution against the other party ; but satisfaotioa 
for the smaller sum shall be entered on the decree. 

When the amounts are eqtial. neither party.shall take out execution, 
but satisfaction for each sum shall he entered on the decree. 

Tii» above aection applies to M. S. C. C. and P. S. C. C. 

248. The Court shall issue a notice to the party against whom 
KotJm. to.how o»t»e why executioii is ai)plied for. requrii.g him to show 
deori»e altuutd not beexeont- cause, within a period to be fixed by the Court, 
why the decree should not be executed against 
him, 

(а) if more than one year has elapsed between the date of the 
decree and the application for its execution, or 

(б) if the enforce men t of the decree be applied for against the 
legal representative of a party to the suit in which the decree was 
made : 

Proviso. Provided that no such notice shall be 

necessary 

in consequence of more than one year having elapsed between tbe 
date of the decree and the application for execution, if the application 
be made within one year from the date of any decree pa'^'^ed on appeal 
from the decree sought to be executed, or of the last order against 
the part^ against whom execution is applied for, passed on any previous 
application fur execution, or 

tn coiis«*queuce of the application being against the legal repae- 
sentative of the judgment-debtor, if upon a previous application Ipr 
execution against the same person the Court has ordered execution to 
issue against him. 

Explanation. — In this section the phrase “ the Court” means the 
Court by wiih^h the decree w»vs pfissed, unless the decree has been sent 
to another Otuirt for execution, in which case it means such other Court. 

ThK above section upplies to M. S. C. C. and P. S. C. C. 

Thk omission to give the notice requin^d by «. 248 of Act X. of 1877 to the 
jjudgrneni'debtor on application for tlu* execution of the detTee affects the regularity 
of the sale which »iibsec|uently takes place in execution of the decree, and tlie validity 
of the entire vxecution-pnH'cedings. UatnesHuri Dassce r. Doorgadass Chutterjeo 
(I. L. R.. 0 (/ttU 103> followed, Uthl^ therefore, where cxccntion of a decree was 
applied for against the legal re[»re8entntivo of a deceased judgment-debtor, and the 
notice itHpiiriMi by s, 248 of Act X. of 1877 was not given to such legal represtmta- 
tive, and certain immoveable property btdongiug to tlie deceast^d judgment-debtor 
was sold, that such wde hud Wen projKjrly sot jwide by the Court executinjr the decree 
by reason of such oinissinn. Qimrt . — Whether aucli omission was an inegularity 
in “ publishing or conducting” the sale within the meuning of s. 31 1 of that 
Act. — Imaman-maaa lUbi (Auction-purchaser) r. Liakat Husain and others (Jndg- 
tiient- debt ora), I. L, R., 3 All. 424. 

Tms pUutttiif <d>tained a decree in 1864. The first application for execution was 
made in Septeuiber 1869 wider a. 216 of the Civil Procedure Code (Act VIII. of 
1869) ; and after notice to tbe deftNidani as provided thereby, an order was made 
under that section for exccutiOB to isene. In $ept«>mber ImO, an application for 
exacnttofi wm made under a. 230 of the C^vtl Procedure Code of 1877, which 
repealed Act VIIl. of 1869. MM that the order after notioe had the effect ef 
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reviving the decire© within t!ie raeaning of «rt. 18<), »eh. ii., Act XV, of 1877, and 
therefore the decree waa not barred V> 3 r the law of linnitation. An order for execu- 
tion under the Code, made after notice to show cauatv, h««, on the original aide of tho 
Courts the same effect aa an award of exe<mtion in pursuance of a wnt of acirti 
fadm had under the prwedure of the Supreme Court, — i,r., it ereatea revivor of tha 
decree. The claiiae of «. 230 of Act X. of 1877, which proliibita a aubaeqnent 
application for execution, only applies where the previouH application haa lieen made 
under that awition, and not where such previous application haa l^een made under 
Act VJII, of 1859. — Afthootosh Dutt •?. Doorga Churn Chatterjee^ I. L. 6 Oal 504. 

Whkm a judgment-debtor has di<*d after decree, hut before application haa been 
made to execute the decree, the Court, lH*f<»re din^eting th(! attacliment and a>ile of 
any property to pr«i>ceed, must iasue a notice to the jwirty against whom the execu- 
tion is applied for, to show ohu.h«- why tlie deert^e should not 1)0 exwnited against 
him, and its omission to do »o will invalidate the entire subsequent nnKM>edings. A 
judgment having hevn obtained by A against B, and B having died befor«» appliwfc- 
tion was made for execution, A applied for execution of his dtvrce upon a tabular 
statement, in which the judgment-debtor was stated to be C, wddow of B, and 0 
Vr'fts also described as the person against whom execution was sought. Upon this 
application, the property mentioned in the tabular staUiment was directed to bo 
attached and sold, and it was nceordingly sold in execution, and purchased by A. 
No notice under s. *i4H of the Civil Procedun^ ('ode had been served upon C l>eforo 
issue of execution. //>/</ that the application was ifopn)iH*r ; that the order for 
attachment and sale should not hav<‘ been made ; an<l that the. Court wdiich made it 
should have set tlu‘. eX(*i!Ution aside as soon as it hecaiuc uwaro that no notice hiuf 
issued prevdouH Ui its issue. The fact of there heing no section in the Code exon'issly 
authorizing a Court to set aside its pr<><*eedinpts is immaterial, as every (Jourt has un 
inherent right to s(*c that its pr<H;('ss is not ahiiseil or d<s‘s not irregularly issue, and 
may w*t aside all irregular pr(K’e<'dingH as u matter of (;ourse, provided tliat tho 
interests of third ptirties are not affected. Semblf . — Under s. 248, tho fact that applica- 
tion to execute the decree had been uuwle in the lifetipie ot B w’CMiId nuikc no differ- 
ence, unless an orrler had beam made and the property actually attached under it ; a$ 
whenever an application is made for execution against a legal r«»proscntative of tho 
judgnient-<l(*htor, the notice required hy the seotimi must be issued to him, unlesa 
the Omrt has already ordered execution to issue against him upon a previr»»is appli- 
cation. In the matter of the petition of Rarnessuri Dassec.— 'Uaia<‘Hsun Dasaco 
(Representative of Judgment-debtor) r, Doorgu Uaes Cluitterjec (fixccution-croditor), 
I. L. R., 6 Cal. 103. 


249. If the person to whom notice is issued under the Isait preced- 
Procodure after issue of ing section df>©8 not appear, or does not shew 
notice. cjiuse to the satisfaction of the Court why tho 

decree should not be executed, the Court shall order the decree to bo 
executed. 

If he o0er8 any objection to trfie enforcement of the decree, tho 
Court shall consider siicii objection, ao<i patis such order as it thinks fit 
Thk above tw^ction applies to M. S. C. C. and P. S. C. C. 


2fi0. When the preliminary measures (if any) required by tho 
Wwnot whan to iune. for«Koing provuioiis have been taken, the Omrt, 
unieMs it sees cause to bhe coutrary, shall issue 
its warrant for the execution of the decree. 


IThs above section applies to M. 8. C. C. and P. 8. C. C. 

In k SUIT for an account by a principal against Ids agent, the plaintiff i^msld 
ask in his plaint that a proper account may be taken. If the defendant in found 
Kahte to render such account for a certain period, tl^ Court should make an mter- 
iocutoiy decree declaring that he is so liable, and direct him to file an mscotmt in 
Court within a fixed rieri^. Tliis d<»cree may be enforoed under s. 260 or the Oivjl 
Procedure Code. After an account has been filed, the plaintiff ahoald be allowed 
reasonable ttme to exsmuie k. If the objections are numefotis, the pn^dnes 
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prescribed W 99. 894 and 895 and form 157 of sch. iv. to the Code shovdd bo 
loUowad. When the accounts have been taken, the Court must detennine the 
amount duo, and the final decree should be for the payment of this amount, and 
also, if necessary, for the delivery of any papers, vouchers, or other documents 
wliich have come into the hands at the agent in the course of his employment. 
In a suit for an account against A and D as agents, the plaintiff asked for an account 
as against A from 1266 (1858) to 1283 (1876), and as against B from 1281 (1874) to 
1283 (1876). Meld that there had been no misjoinder. The seven days within which a 
notice at objections to a decree by a respondent under s. 561 of the Code must be 
given is not a period to which the provisions of pan^raph 2 of s. 5 of the Limita- 
tion Act can be extended, and the Court has no discretion to extend the period. 
Forms of keeping accounts of joint property in the mufassal considered, — Degam- 
ber Mouzumdar r. Kallynath Boy, 1. L. B., 7 Cal. 654. 

251. Sacb warrant shall be dated the day on which it is issued, 
Bate, aignainre, seal, and Signed by the Judge or such officer as the Court 
deiiTory. appoints in this behalf, sealed witli the seal of 

the Court, and delivered to the proper officer to be executed. 

And a day shall be spedfiea in such warrant on or before which it 
must be executed, and the proper officer shall endorse thereon the day 
and manner in which it was executed, or, if it was not executed, the 
reason why it was not executed, and shall return it with such endorse- 
ment to the Court from which it issued. 

Thb above aeotloii applies to M. S. C. C. and P, S. C. C, 

262. If the decree be agaiipt a party as the legal representative of 
Decree agaitist xnpra- • deceased person, and the decree be for money 
aontaUve 41? deo eaaad Dar to be paid out of the property of the deceased, 
money to be pM «ot of jt may be executed by the attachment and sale 
prop«*r. property : 

If no such property remains in the possession of the judgment- 
debtor, and he fails to satisfy the Court that he has duly applied such 
property of the deceased as is proved to have come into his possession, 
the decree may be executed i^ainst the judgment-debtor to the extent 
of the property not duly applied by him, in the same manner as if the 
decree had been against him personally. 

Thk aliove eeotioxi applios to M. S. C. C. and P. S. C. C. 

A, a Muliammodan, died pocaessed of immoveable property, and leaving a wulow, 
S daughter, and a sinter, B, his heiresses according to Muhammadan Law. B was 
entitled to a one-sixth share of an undivided moiety of a certain portion of thc» pro- 
perty wluch wan situated in Calcutta. After A*s death, the L Bank sued liis 
^ughter and her husbaad and two of lie? hunband^B brothers in a umfussal Court to 
realize certain mortgage eeouritiea executed by A to the Bank, and obtained a decree 
by conaenL Neither widow, nor B, who was then absent from the country, 
were parties to this suit. The Bank, in execution of their decree, caused certain 
propeity of A, including the undivided moiety of the Calcutta property, to he sold 
by the Sheriff of Oalcntta. The defendant became the purchaser at this sale, and 
obtained poaeession of the proiMty. Tlu; oeHificato of sale stated that what was 
sold was *^the Tights aiidlpereiil of A, deceased, the ancestor, and of 
defendants (naming thetnL the repfoeentatives, in a moiety of a piece of land si^ 
ate,'* 4^0. B afterwards am and assigned her share in (among otlier pro^rties)4Ro 
ahove-mentlckned undivided mole^ id the Calcutta {Nroperty to the plaintiff, who now 
sued the purohaser at the exeoamon-aale to recover the subject of his purciiase. 
MM by (Jarth, OJ., Kemp and jiaidoKm, JJ. (Markby and AinsHe, JJ., dissenting), 
tdiat the decree and the execution fottnded upon H did not afi^ect the share of B m 
the estate of A, and oonaaqaeniily that the property in (|ue«tioii did not paas to the 
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defendant under ihe sale made by the Sheriff* Per Garth, C.J. — A decree by con- 
sent ugafnst one heir o£ a deceased debtor cannot, under the Mubaniiuadan J^aw, leg^elly 
bind the other heirs. Per Markby, J. — Under the Muhammadan Law, the estate of 
an intestate descends entire, together with all the debts due from and owing to the 
deceased. The creditor of an intestate Muhammadan must enforce luS claim against 
the estate in a suit properly framed for tlie purpose. Such a suit is properly fi-amed 
if all the persons in possession of that |>articular portion of the estate which it is 
intended to charge are made parties to it. The right of a Muhammadan heir claim- 
ing the property of his deceased ancestor wdio died indebted is a right of represen- 
tation only, andi except as representative he has no right to the property whatsoever. 
A person may bo a representative within the ineaningof s. 203 of Act VIII. of 1859 
(corresponding with s. 252 of Act X. of 1877), so as to make the decree effectual for 
the purpose therein staU'd, altlwmgh that person is not the heir. Assaniathein Nesa 
Bibi, widow of Mecr Asraff Ali (Defendant), v. Itoy Lutchmeeput Singh (Plaintiff), 
I. L. U., 4 Cal. 142. 

263. Whenever a person has, before the passing of a decree in an 
Decree against Boroty. original Suit, become liable as surety for the 
periorinatice of the same or of any part thereof, 
the decree may be executed against him to the extent to which he has 
rendered! himself liable, in the same manner as a decree may be exe- 
cuted against a defendant : 

Provided that such notice in writing as the Court in each case 
thinks sufficient has been given to the surety. 

Thb above section applies to M. S. C. 0. and P. 8. C. C. 

An appeal was preferred to the Privy Council from a final d«*cree passetl upon 
appeal liy the High Court, and B and certain other persons on behalf of the appel- 
lant gave security for the costs of the njspondent. The IVivy Council disiiiisscMl the 
appeal, and imlered the appellant to pay tno costs of the respondent. The respond- 
ent applied to the Court of first instance for the execution of that order against B 
and the other persons as sureties. JJeld that under Act X. of 1877, ss. 010 and 25B, 
Buch order could be executed against the sureties. — Bans Bahadur 8iugh v. Mughla 
Begam, I. L. K., 2 All. 604 (F. B.). 

In consideration of the plaintiffs being allowed to proceed with the execution 
of a decree which they had ohUdnod in the High Court, A became surety upcui a 
bond for the payment of what might be due to the defendants by such plaintiffs in 
the event of their decree being reversed or modified by the Privy CJouneil, to wliieh 
an appeal was then pending. lleM that the Huiuinury procedure under «. 204 of Act 
VJIL of 1859 might be enforced against A, us such surety. Compare Act X. of 
1877, 8. 253. — Chunder Kant Mookcr]ec (Opposite Party), Appellant, v. Ram Kumar 
Coondoo and others (Petitioners), Respondents, 3 Cal. Law Rep. 505. 

A JUDflMENT-DKBTOH, wliose projKjrtv was about to bo solfl, appeared before tho 
officer appointed to conduct the sale, and applied for its postpouement, producing a 
surety and a bond in which such surety promised to pay tho amount of the decree 
within one year, if the judgment-debtor did not do so. Such officer thereupon 
applied to the District Judge to postpone the sale, stating that 8uch surety w-aa 
w illing to pay the amount of the decree by instahiients within one year, and for- 
warding such bond. The District Judge ordered the sale to be postponed and the 
papers to be sent to the Munsif who had mode tlje decree and ordered ilie sale of 
the property. Tho Munsif made no order regarding the security, hut merely made 
an order that tlie amount of the decree should be paid by instalments within one 
ymr. The judgment-debtor did cot pay the amount of the decree within the time 
fixed, and the decree-holder tbsfeforB applied for execution of the decree; against 
such sgmty. JSeld that, inaimuch as the decree-holder had not been a part^ to tlie 
proceeding of the sale-officer or of the District Judge, and >s the parties had not 
appeared before the Munsif, and as such surety had not agr^ to tmy tlie amount 
of the decree by instalment tlie provisions ol s. 210 of Act X of 1877 were not 
applicable, and such surety had not become a party to file decree as altered by the 
llimsif ; that such surety bad not made huusra a party to the dooree hf proniisliig 
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to pay Ita amotntt witbin cme year ; aod that therefore his liability was not <me 
which ootild be enforced in execution of the decree under s. 253 of Act X. of 
1377* — Ofiaadan Kuar (Surety) e. Tirkha Ram (Decreediolder), 1. L. B., 3 AIL 809. 


264. Every decree or order directing a party to pay money, as com- 
Beorae fornioiiey. peinnation or costs, or as the alternative to some 

other relief granted by the decree or order, or 
otherwise, may be enforced by the imprison irient of the judgment- 
debtor, or by the attachment and sale of his property in manner herein- 
after provided, or by both. 

Th* above section applies to M. 8. C. C. and P. S. C. C. 


A SUIT on a bond in which immoveable property was hypothecated was adjusted 
by th© defendant agreeing to pay the amount claimed and coats, with interest, by 
instalments within a fixed time, and that, in the event of default, the plaintiff 
should be at liberty to bring such property to sale. The (Joiirt made a decree 
ordering the defendant to pay the plaintiff the amount claim<*d and costs, with in- 
terest, “in accordance with” such agreement. Jleld (Turner, J., and Oldfiebl, J*, 
dissenting) that eucli decree was a mere iiion**y-<lecree, anil not one which gave th© 
plaintiff a lien on such proi)©rty. — .Jaiiki Prasad (Plaintiff) v, Buldeo Narain and 
others (Defendants), I. L. H., 3 AIL 216 (F. B). 


256. If the decree be for mesne- profitA or any other matter, the 
Deere© for mssn©. profits amount of which in money is to be subse- 
or other mattor, amount of quetitlv determined, the property of tlie jndg- 
riieiit-debtor may, before the amount due from 
*****^*^ “ ‘ him under the decree h is been ascertained, be 

attached as in the case of an ordinary decree for money. 

Twk above section applies to M. S. C. C. and P. S. C. C. 


256. When a decree is passed for a sum of money only, and the 
Pow.»todi«wtJmn,e4i»t. aiDoui.t d«cre.*d doeS uot exceed tUe «uiii of 
©swnitiou of d«MSf«« for thoiisuna rupees, the Uoiirt may, when pass- 
niouajr »ot ©xocading Bs. ing the decree, on the oral application of the 
decree-holder, order immediate execution there- 
of by the issue of a warrant directed either against the person of the 
judgment-debtor if he is within the local limits of the jurisdiction of 
the Court, or against his moveable property within the same limits. 

Ths above seotion applies to M. 8. C. C. and P. S. C. 0. 


OMTSX^lst August, 1876, certain immoveable property belonging to M was 
put up for sale, and was puiy based by U. On the 20th April, 1877, such sale was 
set aside under s. 26b of Act VI II. of 1859, on the ground that the order atbtehing 
such properly and ilwi notifications of sale had not, as n-tquired by s. 222, been signed 
by til© Court executing the decree, but by the inutisarim of the Court. On th© 27th 
dune, 1877, M conveyed such property to H, who purchased it itond and for 
vsltt©. and satisfied th© kicumhrances existing theriMm. On the 15th April, 1878, R 
sued H and M to have the order setting aside such sal© set aside, and to have such 
sale confirmed in bis favour, on tlie ground tlvit it lual lie<»n iinpr(}(>erly set aside 
under •* 266 of Act VIII. of 1869, th© jucbi'ment-debtor not having been prejudiced 
by the irregularitiee in respect wben^>f such sale had been set aside. Meld (by 
Oldfield, J.l that aHhoiigb such sale might have been improperly set aside, yet inas- 
much as the order of attaebtnoni and Uie notifications of sale ooiiki have no legal 
effect, having been signed by the munsarim of the Court executing the decree, and 
not bv the Court, as rnqiifrea by a. 222 of Act VIIL of 1859, and inasmuch as it 
would be tnequilat^ after the tneurabranoes on such property had been satinfied 
ai^ tb© state of tbin^ changed, to allow R, after standing by for a year, and per- 
t p UfitU g dpa^nfa muk the fMPOfcity, lo^come in and take advantage of ‘4ke ebaag© eff 
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eirottm«tvifici&s, and obtain a property hecomn much more valuable at the prioe lie 
originally offered, K ought not to obtain the relief which lie Hooght. Heiti (by 
Stiaighl, ,I J that the fact that tiie Court executing the deci-ee had not ai^ned the 
order of attachment and tlio notifications <»{ »ale vitiabnl the prooeodinga m execu* 
tion ab imiio, and rendered the sale which K desired to have confirmed void, and R’a 
atiH thertsfore failed, and had properly been diAtntsHed.<-«>Uam Dial (Flamtiff) v. 
Maiitab Singh and othert) (DefendantH), 1. L. H., 3 All. 701. 

Modes of paying money 257. All money payable uodcT a decree 
under decree. fthall be paid as follows (uatiiely) — 

(a) into the Court whose duty it is to execute the decree; or 

(b) out of Court ti) the decree-holder ; or 

(c) otherwise as the C‘»urt %vhich made the decree directs. 

Thk above section applies to M. S. C. C. and P. 8. C. C, 

Os THB 2lHt August, 1876. (^rtain immoveable pro|>erty belonging to M waa 
put op for Kale, and wrk puirhased by H. On the 20th ApriL 1877, nuch sale was 
set aside under s. 256 of Act Vi 11. of 1859, on the ground that the order attaching 

property and the niitificatioutt of sale had not. »iM required by s. 222, been signed 
by the Court executing the decree, but by the muiiKHrim of the Court. Oti the 27th 
June, 1877, M e mveved such pr<»perty to H, who purchantHl it bo/td Jirie, and for 
value, and satiHhed the incuiinbrances exinting thereon. On the 16th April, 1878. U 
sued H and M to have the order setting aside siicit sale set aside, and to have such 
sale cuiifirined in hw favour, on the ground that it had been improperly set aside 
under s. 256 of Act Vlll. of 1859, the jtidgment-debutr not having been pridudicifd 
by the irregularities in respect wheretff such sale bad been set aside. IIM (by 
(ildtield, J.) that although such Male tnight have been iiiipro)>er) 3 * set aside, yet itnui- 
much as the (»rder of nttachiuent aud the notifications of sale c<tuld have no legal 
effect, Uaving l>een signed bv the uiiinsaritu of the Court executing the decree, and 
not by the Court, as rt-qui red by s. 222 of Act Vlll. of 1859, and inasmnch os it 
Wiiuld be inequitable, after the incumbrances on »uch property had l)een satisfied 
and the state of things changed, to allow H, after Mtauding by for a year, and per- 
mitting dealings with the pro}>erty, to come in and take advantage of the ehang>^ of 
circnmstaiioes, and obtain a property become much more valuable at the |»nue he 
originally off**red, R «>ught not to obtain the relief which he sought. Ilald (by 
Straight. «l.) that the fatrt that the Court ext^uting the diHjree had not signed the 
order <if attac:htnent and the notifications of sale vitiated the preuseedings in execu- 
tion ab initio^ and rendered the sale which H desired to have confirmed void, and U's 
suit therefore failed, and had propifrly been dismism^d. — liam Dial (Plaintiff^ v* 
Mahtab 8ingh and others (Defendants), I. L. R., 3 All. 701, 

257 A. Every agreement to give time for the satisfaction of a judg- 
Agrcement to give time ment-deDt shall be Void, utilesB it in inaiJe for 
to judgment-debtor. Consideration and with the sanction of tlie 

Court wbioh pxjwed the decree, and such Court doern-j the cousi deration 
to be under tiie circumstances reasonable. 

Every agreement for the satisfaction of a jndgraent-deht, which 
Agreement for vatisfac* provides for the payment, directly or imlirectly, 
tiou of judgment-debt. of any Slim in excess of the sum due or to 

accrue due under the decree, shall be void, unless it is made with the 
like sanction. 

Any sum paid in contravention of the provisions of this section 
shall be applied to the satisfaction of the judgment-debt ; and the sur- 
piu.s (if any) shall be recoverable by the judgment-debtor. 

Tax above eectioa appUee to M. S. C. C. and P. 8. C. C. 

258. If any money payable under a decree is piiid out of Court, or 
Paymnt to doerao- the decree is oiheiwis^ adjusted in wlmie or iti 
Md«r. part to the satisfaction of the decfee4iaider, or 
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if any fiaytneht is tnado in pnrauanee of an agreemenl of the natare 
mentioned in section 257 A, tlie decree-holder fehall certify such pay- 
ment or adjustment to the Court whose (iuty it is to execute the decree. 

The judgment-debtor also may inform the Court of such payment 
or adjustment, and apply to the Court to issue a notice to the decree- 
holder to show cause, on a day to be fixed by the Court, why such pay- 
ment or adjiistraent should not be recorded as certified ; and if, after 
due service of such notice, the decree-holder fails to appear on the day 
fixed, or, having appeared, fails to show cause why the payment or a<l- 
jftstment sliould not be recorded as certified, the Court shall record the 
same accordingly. 

No such payment or adjustment shall be recognized by any Court 
unless it has been certified as aforesaid. 

TwR abovo flection opplies to M. S. C. C. and P. 8. C. 0. 

An Acljnstment of a decree not certified to tlie Court by either party within the 
time iimitt^l by law cannot be reeo^icntzod an a bar in execution. — Chndumbara Pillai 
( Uffeudant), Appellant, v. Uatna Aminat (Plaititilf), Ruepondent, I. L. R., 3 Mad. 113. 

A SUIT for the recovery of money paid to a jiidj^ment-creditor out of Court in 
Mtiefac^ion of a decree, tint not certified, ie barred by s. 244 (c) of Act X. of h677 
and by the laai para^rapit of a. 258 aa amended by Act XI 1. of 1879. — Patankar 
(Pla utiff) t), Devji (Defendant), I. L. R., 6 Ihna. 148. 

A nR(;HKK>uoi.DKn, who, although he haa Mettled with his judfspnont'debtor out 
of Court, yet nevorttieleMM Mnen out execution aj^aiunt him, will be liable to an 
action for aama^e« at the handfl of the judgment -delator. S. 244 or 258 of Act X. 
of 1877 have Tna<le no change in the law in thi« reepect. — Guni Khan and another 
(IHaiutiiffl) V. Koonjfiehari Sein (Defendant), 3 Cal. Law Rep. 414. ^ 

WiiKRK a judgment-debtor hun. out of Court, partly MatinRed hiB decree-holder 
aubsequent to the tranMiuiMiiioti of the decree for exeraiLum to anotluT Court, hut 
before aotiial execution huH betm applied for, hf3 is entitled on execution in full 
being deiuauded. U) an order from the Court t<» \vhi<di the deereo is trunsferretl for 
exiHMition, calling upon the dccrec-hoMer to certify the fact of such part-payment, — 
Raiemlro Nath Kov, llalnnlur (.ludgment-dehtorj, v, Cliunno Mai and Kitli Chaniu 
Laliort*o (IA»cree-holder«), I. L, R., 5 Cal. 448. 

N, UAViNo obtained a decree in a Huit againnfc K, requested him to diflcharge cer- 
tain Ruiu« due on outstanding boiulii whmh N had given to third partiee, promiMing 
to credit the «unie «o paid to the amount due under the aforeeaid decree. K paid as 
raqueiited, but K took out execatiiin in full of the decree, and the Court refuned to 
recognise the payments made by K out of Court. In a snit by K for the money 
paid as aforesaid. Jtfeld that ths payments not having been made directly in adjust- 
ment of a decree, the suit was not barred. — Kunbi Moidin Kutti v, Kameouimi, 
1. L. E., I Mad. 203. 

Wssms a deeree*bolder, declared to be entitled to possession of certain lands, 
snbse^uent to decree executed a patta in favour of his judgment -debtor, who was 
then in possessiou, and afterwaixls Umk out execution under his decree : I£eld (on 
AM jud^^metit-debtor that, under these oircumstaiices, he was entitled 

to pcisscHwitoii) that aaiisfitlltion of the decree not having been entered up, such 
could not be demt with under s. 244 of the Civil Procedure Code. Held 

thats. 238 of the Oitril iProoedure Code deals with the adjnstraent of any decree, 
and not merely with the adiasiiueQt of a iitooey<decree.— Baba Mohamed o. Webb> 
t L. Em « Cal. 786. 

M, wjio ^Id a deoroe against 8 for possc^ssion of oertain immoveable property 
ami oosta, aastgned swoh deoreo to S by wny of sale, agreeing to deliver the same to 
him on (kayinent of the balance of tfic purchase -money, tie sulNiequently applied 
for execution of decree agalnitt 8, claiming costs wliieh it awarded, 8 there- 
upon paid afuxmnt of sutch costa into Court, and, having obtained stay of execu- 
tion, sued M fur such deom^ claiming by virtue of such assignment. The kiwcc 
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*lao, treatmg stfch mmgmmtA u an uncertified adjustment o£ euoh decree, 
it was barred by the terms ol the last para^ph of section 25fi of that Act Ja$td 
that the suit was not barred by anything In either of those sections. The words 
any O^tirt*' in the last paragraph of section 856 refer to proceedings in execution 
and to the Court or Courts executing a decree.-^ta Ram and another (JPlainthiH) a* 
IfaldidiMl aaai anodler (Defendants), L L. R., B AIL 593. 


8, AnLBOtna that a money-dedree against him, held by 0, had been adjusted out 
of Couit by a payment in cash and the delivery or certain property, and that M had, 
notwithstanding such adjustment, applied for execution of such decree, and recoverea 
the amount thereof, as ute Court executing such decree had refused to determine 
whether it had been satisfied on the ground that such adjustment had not been oer- 
^fied, sned M for the money which he had paid him out of Court. HM that tlio 

was ndt baired by the provisions of s. 244 of Act X. of 2877, or of s. 256 ot 
that Act. The last paragraph of s. 256 means that the Court executing the deoroe 
shall not recognize an uncertified payment or adjustment out of Court. It does not 
prohibit a suit for money paid to a deoroe-holder out of Court, and the payment of 
which, not being certified, could not be recognized, and which the decree-lioider 
had hot retumedf but had misappropriated^ by taking out execution of the decree 
a second time and securing tne amount in fall through the Court — ^Shadi and 
another (Plaintiffs) c. Ganga Sahay (Defendant), 1. L. K., 9 All. 596. 

Thk provisions of s. 206 of the Civil Prooedure Code, Act VIII. of 1659, only 
pr^Tont ike Couri eaiecuiing the decree from recognizing a payment made out of 
Court, and -do not bar a suit for the refund of such payment G held a decree 
against B, who satisfied it oat of Court, and obtained a receipt from G to the efiect 
that it was satisfied. Notwithstanding this, G executed the decree, and recovered 
the amount of it through the Court, aithoilgh D pleaded satisfaction in the execu- 
tion-prooeedings, and produced the receipt. In a suit brought by D against G for 
refund of the money received ^ G out of (Jourt, the defendaut contended that 
the suit was not maintainuble. Meld that it was maintainablo aooording to the law 
as it stood before the passing of Act XII. of 1679. Gunamani c. Paran Kishoro 
(5 Bong. L. R. 223) and Gulawad v. Rahimtulla (4 Bom. H. 0. Rep. 76) follow- 
ed. Whether such a suit is maintainable under s. 90 of Act Xll. of 1879, 

which has been substituted for s. 256 of the CtvH Procedure Code (Act X. of 1677). 
Meld also that the statement contained in the receipt passed by G to D, to the 
that the decree had been satisfied, was sufficient to sluft the burden of proof to the 
defendant to show that it was an incorrect statement. — Davalata (Origins! PlaintUf), 
Applicant, c. Ganesh Shastri (Original Dofeadant) Opponent, I. L. B., 4 Bom. 295. ' 


8S9. If the decree be for any specific moveable, or for any share in 
Daoroes for ^leoifio moVa- A soecific moveable, or for the recovery of A 
a^las,wreoo7«ry of wives, wife, it may be enforced by the seisure, Sf 
praetidUlle, ^ the moveable or share, and by the delivery thereof to 
the party to whom it has been adjudged, or to such person as he ap* 
points id receive delivery on his behalf, or by the imprisonment of the 
jadraent-debtor, of by attaching bis property, or by both imprisonment 
aua attachment if necessary. 

When any attachment under this section has remained in force tof 
iit monthi, if the jndjpnent-debtor has not obeyed the decree, and the 
decree-holder has applied to have the attached property sold, saeh pro^ 
party may be sold, and ont of the proceeds the Court may award to the 
demee^holder^ in cases where any amount has been fixed under section 
emb amount, and. In ether eases, such compensation, as it thinks 
fli; and shnS pay the bfilanoe (if any) to the judgment-debtor on his 
af^ieatisijk 

the ittdgfiiant-debtof has obeyed the decree and paid all costa Of 
eiliOtttiiig me Mme wUUi he is brand te pay, or if, at the rad of sin 

a P, 16 
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months from iho date of the attachment, no application to have the 
property sold has been made, or, if made, has been refused, the attach^ 
meot shall cease to exist. 

Tas sWe Boction applies to K. 8. 0. C, except so far as relates to the reensery 
of wires. The whole section wpHes to P. 8. C. C., but, aecordina to clause r, a. 
19, Act XV., 1882, the P. 8. C. €;. hare no jurisdiction in suits for toe restitution of 
conjugal rights, for the recoreiy of a wife, or for a dirorce. 

A. WHO had been directed by a decree to refrain from preventing her daughter 
returning to her husband, after the date of the decree permitted her daughter, who 
was of age, to reside in her house. Held that such conduct on the part of A was 
no such evidence of inierferenoc with her daughter’s return as would justify the 
execution of the dexyree against her, under the provifdons of s. 200 of Act VIII. of 
1859 (oorw^sponding with as. 269, 260, Act XIV. of 1882). — Ajnasi Kuar (Judgment*- 
debtor) c. Suraj Fershad (Decree-holder), 1. L. R., 1 All. 601. 

260. Wben the party against whom a d^ree for the Bpeci6c per* 
Decree for specific per- formance of a contmet, or for restitution of 
formance or restitution of conjugal rights, or for the performance c^, or 
oonjogal rights. abstention from, any other particular act, has 

been made, has had an opportunity of obeying the decree or injunction, 
and has wilfully failed to obey it, the decree may be enforced by his im« 
prisonment, or by the attachment of his. property, or by both. 

Wben any attachment under this section has remained in force for 
one year, if the judgment^debtor has not obeyed the decree, and the 
decree-holder has applied to have the attached property sold, the pro* 
party may be sold ; and out of the proceeds the Court may awara to 
the decree-holder such compensation as it thinks fit, and may pay 
the balance (if any) to the judgment-debtor on his application. 

If the iudgmont-debtor has obeyed the decree, and paid all costs of 
executing the same, which he is bound to pay, or if, at the end of one 
year from the date of the attachment, no application to have the pro- 
perty sold has been made and granted, the attachment shall cease to 
exist 

By a decree ndating to certain joint property belonging to the plaintiff and 
defeudant, but which had previously U'en held in tlio sole name of the defendant, 
it was directed that the plaintiff and (Icfendant should jointly manage the property, 
4ind that the names of both should appear in all pai>cr» connected with such property. 
Tlie plaintiff 8nhse<]uentlv applied to have his name n^gistered in the collectorate, 
but was opposed by the defendant, who, it appeared, also allowed the amlahs of the 
estate to continue to use his sole name. Held that the Court had, under the circum- 
stances, junsdiction under s. 200 of the Civil Frocerdure Code to attach the defend- 
ant’s property until he had obeyed tlie decree by having the joint names of himself 
and tike plaintiff inserted in all documents belonging to tlie estate. — Gauri F^usad 
Moitra (Judgment-debtor), Appellant, c. BholaNath Sanyal (Decree-holder}, BeaiKm- 
dcut, 8 Gal. Law Hep. 487. 

UroK an aimlicaiicm under s. S135 of Act X. of 1877 (Civil Frooednrs Code) for 
the sxeeuUon ef a decree which directed the judgment-debtor forthwith to pull 
down and remove such porUen of a wall as had b^n erected by him upon the wall 
of the decree-holder, the mode in which the asustanoe of the CTouit was required to 
he given was stated in column j of such application to be by giving the decree-holder 
pimmmm of hia wall by pmltng down ibe waB erected thereon. The GouH 
direeied an ord«r tO' issue to the Kaxir to remove the judgment-debtor's wall from 
the top of the decree-holder's wali Held that the deeree-holder'e applicstum eohid 
not he granted in that form, sjsd that he shofuld have asked the aasistiwoe ninths 
Cottft to be given in the way psovided for by e. 980 of Act X. of 1877, by ^ Im- 
pKiaoniniat of the. judgmenVasblor, or the attachment of his a< Mk 
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Unit tii« Court wm wronff iti paming tlie order it bad, Irat that it eboiild 
bave i^tfiied oot to tbe deerechboMer the manoer in wbtob he should bare asked 
the assistance of the Court to be gtven» and the remedy to which he was entitled ; 
and tbatp upon such amended application betne made» the proper coarse to pursne 
was to serre a notice on the judgment-debtor, directing him to comply witn the 
order contained in ^e decree wt^in a time to be fixed by such notice ; and that» if' 
be ^led to comply with sneh order within the time so limited* the Court might 
then, at the instance of the decree-holder, make an order* either for the 3 U^« 
ment-dehtor's imprisonment, or for the attachment of his property, due regard being 
had to the provision of s. 260 in the latter ease. Held, fuither, that the High Oour^ 
in special appeal, should not vary the order for execution, which had been passed in 
each a way as to give the decree-holder that relief for which he did not ask. — Protap 
Chunder Dais (Judgment-debtor) u. Peary Chowdhrain (Decree-holder), I. L. E», 
8 CaL 174. 

881. If the decree be for the ejcecution of a coDveyaoce, or for the 
Deorao for execution of endorsement of a negotiable instrument, and 
eonveyanoes, or endorse- the judgment-debtor neglects or refuses to 
iMt of negotiable instru- comply with the decree, tlie decree-holder may 
prepare the draft of a conveyance or endorse* 
meat in accordance with the terms of the decree, and deliver the same 
to the Court. 

The Court sbalt thereupon cause the draft to be served on the 
judgment-debtor in manner hereinbefore provided for serving a sum- 
mons, together with a notice in writing stating that his objections (if 
any) thereto shall be made within such time (mentioning it) as the 
Court fixes in this behalf. 

The decree-holder may also tender a duplicate of the draft to the 
Court for execution, upon the proper stamp-paper if a stamp is required 
by law. 

On proof of such service, the Court, or such ofiBcer as it appoints 
in this behalf, shall execute the duplicate so tendered, or may, if neces- 
sary, alter the same, so as to bring it into accordance with the terms of 
the decree, and execute the duplicate so altered : 

Provided that, if any party object to the draft so served as aforesaid, 
his objections shall, within the time so fixed, be stated in writing, and 
argued before the Court ; and the Court shall thereupon pass such order 
as it thinks fit, and execute, or alter and execute, the duplicate in 
accordance therewith. 

262. The execution of a conveyance, or the endorsement of a 
Form and efibot of ©xe- negotiable instrument, by the Court under the 

oaikm of oonveyaisoe hy last preceding section, may be in the following 
form : ** (7. D., Judge of the Court of 
(pros the ease may be), for A. B. in a suit by E\ F, against A, B.** or 
in such other form as the High Court may from time to time prescrijbe, 
and shall have the same effect as the execution of the conveyance or 
endorsement of the instrument by the party ordered to execute or 
endom the same. 

263. If the decree be for the delivery of any immoveable property, 
Bum© .for intmoveahia possession thereof shall be delivered over to 

tiie party to wliom it has been adjudged, or to 
sttofa pe^n as be appoints to receive delivery on his behalf, and, if 
need be, by rtmoviog any persop bound by the decree who refuse^ to. 
fiiCiite tile 
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S0i 17 tiba be for the daHray of immreO^ Mpi^ 
Miwm af Jipnwrmbte oocupaoqr of a teoaot or othrf yfei^ 

pr^^hanin ooohimiiu^ entitled to occupy the aanoe, and not bound bj, 
^taoaiii, the decree to relinquish snob ocoupanoy, 

Cbuft rfiall order delivery to be made by affixing a copy of the narrani 
in some conspicuous place on the property, and pr^laiming to the 
occupant by beat of drum, or in such other mode as is customary, at 
some convenient place, the substance of the decree in regard tp the 
property : .... 

Provided that, if the occupant can be found, a notioe^ in writing 
ecntaining such substance shall be served upon him, and in such case 
no proclamation need be made, 

DsiiiVRBY of pOf!»o88ion by going through the proceso prescribed by e. ^24 of 
Act VIII. of 1^9 is the only way in which the decree of tlie^ Court awarding pos- 
session to tile plaintiff can be enforced ; and as, in cofitemplation of law, both par- 
ties must be considered as being present at the time when the delivery is made, 
such delivery must, as against uie defendant, be deemed equivalent to actual pos- 
session. As against tliiru parties such symbolical possession is of no avail, because 
they are not parties to the proceedings. But if the defendant subsequently dis- 
possesses the plaintiff by receiving the rent and profits, tlie plaintiff will liave twelve 
years &om such dispossession to oiing another suit.-^ttggobundhu Mukerjee and 
others (Phunti^) «. Bam Chundor Bysak (Defendant), L L. R., 5 OaL 584. 


966. If the decree be for the partitioD or for the separate possession 
PsHition of estate or of a share of an undinded estate papog reve- 
eeparatioo of share. nue to Government, the partition of the estate 

Of the separation of the share shall be made by the Oillector and accord- 
ing to the taw (if any) for the time being in force for the partition^ or 
the separate possession of shares, of such estates. 

Wbxsx one of several co-sliarers, owners of a piece of land defined by metes 
and bemnds, and forming part of a revenue-mying estate, brings a suit for p^hion, 
in which he does not seek to have his joint liability for the whole of the Oovem- 
iiient revenue annulled, such suit is cognizable by the Civil Courts which have juris- 
lUotion to determine the plaintiff^s right to have his share divided and to make a 
decree accordingly.— -Chundemath Nundi e. Bar Narain Deb, I. L. R., 7 Cal. 153. 

> A sorr will not lie for partition of portion only of a joint estate. Accordingly, 
when the plaintiff sued for partition of a portion of a joint estate and for Irkas pos- 
seiMicii of the share which might on the partition be allotted to lum, alleging that 
ho liad been deprived of j^session of that portion by his co-sharers in coUusioo 
with others, it w'as held the suit would not lie. Although under s. 2j$5, Act X. of 
1877, a decree may be made for mrtitlon of revenue-paying land, yet that decree 
must be carried into execution soiely by the OoUootor. — Rarnioy Ghoae and etJiere 
(Defendants), Appellants, v. Bam Kuujim Olmokerbutty (Plaintiff), Bespondeot^ 
8 Oal. Law &p. ^7. 

r. — 0/ Attadiment of ProptHy. 


SSa l%e following property is liaMe to attachment and Mle in 
7Mv«nt7Udbtote.ttMdk. ozeontion of a deoree (namely), lands, booses, 
ms rtssa mO. 1 b MMBtioa or otbw buildings, goo^ money, bank-note^ 
of dMMB. e^nes, bills of exmange, bnn^ pmmissoiy* 

notsd, Qovwament^ecandas, boi^ or other seemitaae fer moosy, debts, 
dkane in the eepital or joiubetodc of any niiisay, ba^i;^ oretiier 
pttUio Oompany or Corporation, and, except as hereinaiW meaSeiMMi', 
oil otter aaioauo proporty, moroabio or immoroaUe, bdor^iog to Oio 
itidgtoont-debtor, or o«ar trtnte. or tbo joolNs rtf' wh^ bo teaadiqpoo^ 
tag power, which be may exorcise for bu own beaefitt aail otb o a s r ’ tid 





mmmM bdd in Umi of ibe jtt(%m9nl^btor or ooolbor impmhi, 
in tCQiit fo iitm or in 

Brovidod dial tbe ibllowing particulars shall net be liable to snob 
attaebineiit or sale <aameiy)— * 

(a) the necessary wealing apparel of the judgment-debtor* bis wife, 
and chikuwo ; 

<&) toob of artisans* and* where tlie judgment-debtor is an agri«* 
cuiturist* his implements of husbandry and such cattle as 
may* in the opinion of the Court* be necessary to enable him 
to earn his Ji^libood as such ; 

(c) the materials of houses and other buildings belonging to and 

occupied by agriculturists ; 

(d) books of account; 

\e) mere rights to sue for damages ; 

(/) any right of personal service ; 

(j) stipends and fatuities allowed to military and civil pensioners 
of Government, and political pensions ; 

(&) the salary of a public officer or of any servant of a Railway 
Company, when such salary does not exceed twenty rupees 
per mensem^ and one moiety of tbe salary of any such 
officer or servant when bis salary exceeds that amount ; 

(i) the pay and allowances of persons to whom the Native Articles 

of War apply ; 

(j) the wages of labourers and domestic servants ; 

(&) an expectancy of succession by survivorship or other merely 
contingent or possible right or interest ; 

(1) a right to future maiiiteuauce. 

Esoplanation . — The particulars mentioned in clauses (ff), (h), (i), 
and (y)* are exempt from attachment or sale* whether before or after 
they are actually payable ; 

Provided also that nothing in this section shall be deemed 

(a) to exempt the mateiiais of houses and other buildiugs from 

attachment or sale in execution of decrees for rent* or 

(b) to affect tbe Army Act* IbSl* or any similar law for tbe Ume 

being in force. 

Tax above section applies to BC. 8. C. G. (except so far as relates to immoveable 
property), and to P. 8. C. 0. (so far as relates to the attachment of moveable pro- 
ferty or decrees therefor). 

Act 2L of 1877, a. 2C6, proviso r, does not prohibit the sale (in execution of 
decree) of property specifically mort^g^, albeit tbe property be materials of a 
house Delongii^ to oroccupiea by ah agricultimst.--'Bha^indis r. Hatbibhii, I. L. 
E., 4 Bom. 25. 

Hsu> that SB. 266 and 266 mnst be read together, and that an ordinary jad|!;ment- 
creditor ta not entitled* under s. 266, to a rateable pn^rtion of the assets rea^d by 
the sale of house or building under a decree obtained by another creditor tor 
font doe to him in respect of tbe said house or building. — ^fiiAoiklal Venil4i e. i e khs 
and Hlnsing, I. L. B., 4 Bom. 429. 

Jjr ease of peasioiis not exempted from attacbmeot nnder a. 2^ of the Civil 
Frooeduro Code <A^ X. of 1877), ft is only arrears in respect thereof actually 
aocrued due that are attachable in execution of a decree. Syud TulFuziil Euscain 
Khin «. Bi^miatii PCndiad (14 Mooni^s 1. A, 40, 8. 0. ; 7 B. L.B. 186) mted and 
i^bwaA^Kymb Chtnulir Boy IFIsinlif^ p. iLihidi Chiuider 8em 
6 Chi jUw Be^ If. 
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rixikid^iOH OJ* i3WCSbtiSlA 


PtnsoM who Bgree to spin ootMa beJoi^ox ^ ® opiovi^ ium( kjbt^ 

pany Bod to receive b cerUin^mouat of money fot $ b&ttBsn qnmUty of e&Um npon 
by mm. are labourers within flta meaniiig of b. 266 of the Code of Civil Frpo&dure, 
Act X. of lB77f and therefore their remuneration is wages, ^hiob, ^er olausej 
of the section, oaaaot be attaobed xa execution of a decree*— -Jechaiia Khueal (Appit- 
cant) 0 , Abi and Bi&ikd (Opponents), L L. B*, 5 Bom. 132. 

Th* rig’bt or interest which the vendor of immoveable property has In the pur- 
ohase-mooey, where it has been agreed that the same shall be paid on the execution 
of Uie conveyance, is not, so long as the conveyance has not been exeouted, a debt, 
but a merely possinle right or interest, and as such, under s. 266 of Act X. of 1877, 
is not liable to attachment and sale in the execution of a decree. The person who 

E urchases such a right or interest at a sale in the execution of a decree takes nothing 
y his purchase, — Alunud*ud<dio Khan (PlaintiK) v, Majls Bai and others (Defeno* 
ants),LL. K.,3A11. 12. 

Brbts due to a British subject by the Gdikwdr Government, or by a subject of 
that Government or of a State m the Province of Kdthidw^r, are not debts, which, 
Udders. 266 of the Code of Civil Procedure (Act X. of 1877), are liable to attach- 
inent in execution of a decroe. Claims over which no Court in British India has 
jurisdiction are not debts liable to bo attached under s. 266 pf the Civil Procedure 
Code (Act X.j of 1877. The mere circuiiiHUnco that tlic ganiishec is, at the time of 
the application for attachment, beyoud the limits of Biitish India, would not of itself 
render the debts not hahle to bo attached. — Ghamshamlil (Applicant) v. Bh&ns&li 
(Opponent), I. L. R., 5 Boin. 249. 

On 28th Septoiiiher 1877 (i.s., three days before Act X. of 1877 came into opera- 
Jon), on applioatioa was made for the enforcement of a money-decree by attachment 
'inter aha) of a political pension enjoyed by the defendants. Under Act VIII. of 
1859, s. 216, a notice was issued on tFie same day to the defendants, calling upon them 
;o show cause why the decree should not be execuU*d. The defendants accordingly 
appeared on the day tixed (at which date Act X. of 1877 had come into force), and 
contended that, under s. 266, el. p, of that Act, the pension was no longer attachable. 
lUld that all proceedings commenoed and pending when Act X. of 1877 became law, 
were, under Act 1. of 1868, s. 6, to bo governed by the law theretofore in force ; the 
"enoral rule of construction contained m that section not being aifected or varied by 
Act X of 1877, as. 1 and 3, and that a bond Jkle aj>plieation for enforcement of a 
iecroc in a })articular way, coupled with an order of tlie Court in furtherance of that 
'>bjoct, as much constitutes a proceeding in execution commenced and pending as the 
actual issue of a warrant of attachment. — Vidyihr4m v. Chandra Bhekliardm, I. L. B.. 

4 Bom. 103. ' 


267. The Court may, of its own motion, or on the application of 
Power to anmuoxi and the dccrce-holder, summon any person whom it 
exaitiiiie persons as to pro- thinks necessary, and examine him in respect 
}erty liable to be seised. property liable to be seized in satisfaction 

>f the decree, and may require the person summoned to produce any 
iocument in his possession or power relating to such property, and, 
lefore issuing the summons of its own motion shall declare the person 
>a whose behalf the summons is so issued. 


Thr above section applies to M. 8. C. C. and P. S. 0. C. 

268. In the case of (a) a debt not secured by a negotiable instru- 
Attaohmmit of d«bt, share, moiit, (h) a sharo in the capital of any public 
md yb ar proparij not in Company or Corporation, (<?> other moveable 
^esMsian of judgment- property not in the possession of the Judg^uietit* 
debtor, exce|>t property deposited in, or in the 
nistody of, any Court, the attachment shall be made by a written order 
prohibiting, 

in the case of the debt, the creditor from recovering the d«d>i 
and the debtor fiom making paymeiit thereof until tbe further order of 
the Court; 



; . ihe cm of the ehare^ the person in wbm Bom^ ilte fthare 

iBoy be staodiiig, from trauaferriog the same or receiving any ^videBd 
tbereoB ; . 

(e) in the case of tlie other moveable {property except as aferesaidt 
the person in possession of the same from ^ving it over to the judg** 
ment^debtor. 

A copy of such order shall be fired up in some conspicuous part of 
the CSotirt-house, and another copy of the same shall be sent, in the case 
of the debt, to the debtor, in the case of the share, to tlie proper oflScor 
of the Company or Corporation, and in the case of the other moveable 
property (except as aforesaid), to the per8<>n in possession of the same. 

A debtor prohibited under clause (a) of this section may pay the 
amount of Ins debt into Court, and such payment shall discharge him, 
as efiecttially as payment to the party entitled to receive the same. 

In the C 2 ise of the salary of a public officer or the servant of a 
Railway Company, the attachment shall be made by a written order, 
requiring the officer whose duty it is to disburse the salary to withhold, 
every month, such portion as the Court may direct, until the further 
orders of the Court. 

A copy of every such order shall be fixed up in a conspicuous part 
of the Court-house, and shall be served on the officer so required. 

Every such officer njay, from time to time, pay into Court any por- 
tion so withheld, and such payment shall discharge the Government or 
he Railway Company, as the case may be, as effectually as payment to 
the judgment-debtor. 

T«k above section applies to M. S. C. C. and P. S. 0. C. 

Except in the manner allowed by «. 20, Aet XI. of 181)5, the Judge of the 
3ma11 Cau8e Court eannot now Hfnd a decree of IiIk own Court for execution by 
another Coui% nor can ho Imhiu* an order under «. 208, Act X. of 1877. out of hia 
.>wn jurirtdiction. — Munubee lJuMciu Ali (Pluinlitf) r. AHhotosh UangooJy (Defend- 
ant), 3 Cal. Law Rep. 30. 

Under the proviKiona of «, 268 of the CJode of Civil Procedure (Act X. of 1877) 
>oiMla cannot be sold till ttie end of the hix iiiontliH f roru the date of attachment. 

1 Court of HuiaJ] 0au»eH cannot apiwunt a receiver. Bondu, therefore, on which re- 
covery will be time-barred before the date on which a sale can lt*gany be made, can- 
lot be made available for HalUfaction of the judgmcrit-croditor’K debt. — Nur Singh 
>a88 Raghunatli Doaa (PlaintitfH) v. Tuki Itani Bin Daulat Ibim (Defendant), I. L. 
1., 2 Bom. 558. 

Thk right or intcreat which the vendor of immoveable property ha« in the piir- 
diaae-money, where it haa lieen agreed tliut the aauje Khali be paid on the execution 
jf ti»e conveyance, is not, so long as the conveyance has not Ikmmi executed, a debt, 
>ut a merely possible right or interest, and as Huch, under s. 266 of Act X of 1877, 
s not liable to attachment and sale in the execution of a decree. The fH^rson who 
mrehases such a right or interest at a wile in tin* execution of a de.cree taxes nothing 
3y his purrdrasc. — Abrnud-ad-dio Khan (Plaintiff) ti. Majlis liai and others (Defend- 
nts), I. L. R., 3 All. 12. 

A RXECiTTED a pTomisson' note in favour of B, C obtained a money -decree 
gainst B, and in execution of such decree the Court proceeded to attaidi the note by 
n order issued to A, under s. 268 of the Civil Pr<K;eaure Co<ic, and aulaHHjuenUy to 
icR B"s title and interest in the note by auction. D, assignee of the purcliaser at tlie 
ml^ sued A for recovery of Utc amount of the note. I/Kld Uiat there had been no 
aRd attachment of the note, actual seizure and delivery under ss. 270 and 299 hav- 
ng been omitted ; and that, eonm^quently, notliiitg had passed to D by the exeottiioii- 
aliL---Batdiarya e. Latchmidvana, 4 Ind. Jar. 166. * w 



IIS 




A bjr a pro^bitoi^ 0tdef iMwed tlD^ AtfiX. <lf HTT^ i« Itt^ 

illiu^d a debt due to lue jud^ot-debtor. This person, served ivith the ofdev, 
spphed, under s. 278, to have we attachment removed* Meld tiiat the emdioatloii 
could not be entertained under a. 278, that section having no application id the ease ; 
hut that, before tasuing a proclamation of tale, in execution of a decree, Of the debt 
•o attached, it k the duty of the Court, under s. 287, to ascertain all that the Court 
considers it material for the intending purchaser to know in order to judge of the 
nature and value of the property proclaimed for sale. If the property* of which 
sale is sought, is a debt, and the Court receives notice from the alleged debtor that 
ho debt eiusts, the Cou^ should satisfy itself as to the existence, or otherwise, of the 
debt, and, if it comes to tlte eonclttst(m that no debt exists, should abstidn from pro- 
eeeding to sale.'--Mari]41 Amth^bhei v. Abbesang Morn, I. L. K., 4 Bom. 828. 

269. If the property be moveable property in the possession of tbe 

. Attaobmeni of movosbie judgmeiit-debtor, other than the property men- 
nroperiy in possesaiou of tioned ill the first proviso to section 266, tbe 
jitdfment*debtor. attacliment shall be made by actual seizure, 

and the attaching oflScer shall keep the property in his own custody ot 
in tbe custody of one of hia subordinates, and shall be responsible for 
tbe due custody thereof : 

Provided that, when the property seized is subject to speedy and 
Proviso. natural decay, or when the expense of keeping 

it in custody will exceed its value, tbe proper 
officer may sell it at once. 

Tbe Local Qovemment may, from time to time, make rules for the 
Fowsr to tnsks rules for maintenance and custody, while under Sttaeh- 
msiuteustioe of attaohod ment, of live-stock and other moveable pro^ 
hvo.sU}«k. petty, and the officer attaching property under 

this section shall, notwithstanding the provisions of tbe former part of 
this section, act in accordance with such rulea 

Tax sl>ove section applies to M. S. C. C. and P. 8. C. C. 

270. If the property be a negotiable instrument not deposited in 
Attadmiimt of MgoSi. s Court, nor in tbe custody of a public officer, 

sbSo ittsimsBoftts* the attachment shall be made by actual seiatuw, 

and the instrument nhtil be brought into Court, and held subject to tbe 
faitber orders of the Court. 

Tax above secfiou applies to M. 6. C. C. and P. S. C. 0. 

271. No person executing any process under this Code, direeting 
Seisniw d pfopsri y hi or authoriziDg seizure of moveable property, 

biiildiiig. fhsll enter any dwelling-house after sotiset and 

before sunTise, or shall break open any outer door of a dwelling-house* 
But, when any such person has duty gained access to any dwelling-housei 
be ma^ unfasten and open tbe door ^ any romn in which he has reason 
to believe any such property to be : 

Provided that, if the room be in the actual occupsny of a womaoi 
Maatn of le ^ho, according to the customs of the country, 

smAbSs. does not appear in public, tbe person executing 

the process shall noiioe to hw tnat she is at Kber^ to witl^beaw : 
and* after allowing a reasonaMe time for sudi woman to withdraw, a»4 
gidng her eveiy reaaonabte fiidlilj for wkbdmwiog, he Mg eadix sesh 
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loom for the purpose of eeixing the property, using at the same time 
every precaution, cousistent wim these provisions, to prevent its dandles* 
tine removal. 

Th» above section applies to M. 8, C. C. and ?, S. C. C. 

A BAILIFF or nazir has authority to bit^ak open tlie door of a shop in order to 
execute a writ of attachment, the previously existing law on the subject not btjing 
altered by Act X. of 1877, s. 271.— D4modar Parsotaiii v. Ishvar Jotlii, L L. R., 
3 Bom. 89. 

It is not necessary that a special order of Court should be made, erapowenng 
an officer authorized to arrest a purda-nashin huly to enter the zanAna of Uie house in 
which she resides. Under s. 336 of the Civil Procedure Code, if the officer is able 
to enter the house, he may break into any room in the house, including the zan^a, 
in order to eflf( 3 ct the arrest.— 8. M. Kadumbince Dossee ». 8. M. Koylashkaminoo 
Dossee, 1. L. B., 7 Cal, 19. 

272. If the property be deposited in, or be in the custody of, any 
Attachment of property Court or public officer, the atUchment sliall be 
depoaited iu Court or with made by a notice to such Court or otneer, re- 
Govorumont officer. questing that siich property, and any interest 

or dividend becoming payable thereon, may be held subject to the 
further orders of the Court from which the notice issues ; 

Provided that, if such property is deposited in, or is in the custody 
Proviso. ^ Court, any question of title or priority 

arising between the decree-holder and any other 
person, not being the judgment-debtor, claiming to be interested in such 
property by virtue of any assignoieut, attachment, or otherwise, shall be 
determined by such Court. 

Thk above section applies to M. 8. C. C. and P. S. C. C. 

Thk Court has no discretion to refuse an application, for atUchment of property 
in Court, made under section 272 of the Civil Procedure Cod(i. — *Nooriahan Begum, 
Ueoruo-holder (Appellant), v. Masliitty Khaniun and another (UespondentH), 7 Col. 
Law Uep. 17. 

A AND B were entitled to receive annually and for ever a specified amount by 
way of rnalikana rights from the Collector as compensation for tbtur cxlingiiished 
rights in lakbiraj lands. In execution of a decree, 0, on 13th September, purported 
t«V attach, under s. 237 of Act VIII. of 1859, A’s share in such «j»ocified amount, 
Snbseqtient to ibis attachment, namely, on 23rd September, 1873, A and B mort- 
gaged their rights to the plaintiff. In a suit brought by him against A, B, and C, — 
held that attachment umler s. 237 was not applicable to a right to receive money 
for ever ; that such an attachment is only good so far as it relaUe to any sfieoino 
amount, which may be set forth in the request to the officer in whose hands the 
numeys are, as being then payable or likely to become payable ; and that the 
ment in question was therefore invalid. Semhh . — ^Tno attaching creditor should 
have proceHed under ss. 235 or 236. In either of such cases the defendant, the 
jH^rson to whom the money was payable, would be entitled l«) notice that he was 
not at lil»ertv to alienate his rights. — ^Nilkanto Dcy (Defimdant) e. Hurro Soonfiereo 
Uossee (Plaintiff), I. L. R., 3 Cal. 414. 

Ik execution of a decree of a Munsif’s Court, the plaintiff attached certain 
money, the proceeds of decrees which her judgment-debtor liacJ obtairusl against 
thifd parties, then lying in a Small Canoe CJourt to her credit, and subsequently 
obtained an order from the Munsif directing the same to be paid to her m satisfac- 
tion of her decree, which order was duly communicated to the Small Cause Cxmrt 
Judge. Subsequently, the defendant, who held another decree agamst the wiine 
judgment^ebtfir, attached the same sale-proceeds. The Small Cause Court Judge 
then proceeded^ under «. 272 of the Civil Procedure Osk, to enquire whether Uie 
cdamtiff wa« ealitied to any priority over the second attaching cre<Utor, and, having 

C.P. 17 
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docidMii that <|UP»tion in the negative, divided the ^lo-proceeda ratcaWy between 
them, fti a «uit brongbt by the plaintiff, under the above circumstances, to recover 
frmii the defendant tie pomon of the Hale-proceeds so paid to him : Held that s. 
Jillo of the Civil Procedure Code had no upplioutiou, inasmuch as the plaintiff had 
not applied to the Smull Cause Coai*t J udge to execute her decree, and it had never 
been trariHferred to the Court for execution ; and that the proviHo in h. 272 is merely 
intended to mean tliat any question of title or priority is to be determined by the 
Court in which or in whose custody the property is, and not by the Court which 
ina<le the order of attachment. Held also tliat, previous to the order by the Mun- 
sir dmtcljng the payment to be made to the plaintiff, the Small CauHe Court Judge 
would have bad jurisdiction to deal witli the question he bad tried ; but as that 
order whh made prior to the uttaehineiit by the di fendarit, the judgment-debtor had 
no interest in the money which could b(‘ so attacbed, the effect of that order being 
to vest the property in the money in the plaintiff, and to take it out of the disposal 
ot the Binull Cause Court J ndge, ami coiiHci|uently the order for distribution was 
wrong, and the plaintiff w^as entitled to the decree she sought. Qtwsre . — Whether 
HU order made by a Court iindiT s. 27*2 was intendeil i>y tin* Legislature to be a tinal 
order. — Uopee I^utb Acliarjec v, Achclut Bibee, I. L. R., 7 Cal. 553. 

273. If the property be a decree for money passed by the Court 
Auacbuieut of decree for which passed the decree sought to be executed, 
money. the atfucliinent shall be made by an order of 

tho Ooiirt directing the proceeds of the former decree to be applied iu 
satisfactiuu of the latter decree. 

If the property be a decree for money passed by any other Court, 
the attachment shall be made by a notice in writing to such Court 
under the hand of the Juilge of the Court which pa.«sed the decree 
sought to be executed, requesting the former Court to stay the execu- 
tion of its decree until such notice is cancelled by the Court from which 
it was sent. The Court receiving such notice shall stay execution 
accordingly, unless and until 

(<i) tlie Court which passed the decree sought to be executed can- 
cels the notice, or 

{h} the holder of the decree sought to be executed applies to the 
Court receiving such notice to execute iis own ilecree. 

(in receiving such application, the Court shall proceed to execute 
the decree, and ap}>ly the proceeds iu satisfaction of the decree sought 
to be executed. 

In the case of all other decrees the attachment shall he made h;, 
Attookment of other de- & notice in writing, under the hand of the 
Judge of the Court which passed the decree 
sought to be executed, to the holder of the decree sought to be attached 
pi «d)i hi ting him from transferring or charging the same in anyways 
and, when such decree has lH»eti passed by any other Court, also 
sending to such Court a like m»tice in writing to abstain from executing 
the decree sought to be attached until such notice is cancelled by th€ 
Coutt from which it was sent. Every Court, receiving such notice ahal. 
givertibet to the same until it is so cancelled. 

The holder of any decree tttt;u*bed under this section shall be 
D<Hu^*o-hold«ini to giv« bound to give the Court executing the same 
SUch information and aid as may reasonably be 
required. 

To* above section applies to M. S. C. C. and P. S. C. C. (^o far as relates 
to decrees for moveable property). 
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Held tliat Ac!t X. of lfJ77 does not contemplate the sale of a decree for mone^ 
as the result of its attachment in the execution of a decree, and tho attach iment of 
a dticree for money in the mode oniained in section 278 cannot lead to its sale. 
Htld also that tlic last clause but <ine of section 273 ap[)lies to other than money- 
decrees. Where two decrees for money, a}thoui;th they were not passed by the 
Same Court, werr; bein^ executed bv the same (*ourt, Md that tho prtivisfons of 
the first clauw? of section 278 of Act X, of 1877 were applicable on principle.— 
SuitaiJ Knar (Judgment -debtor) t?. Cukari Lull (Decree-holder), I, L. R., 2 All 2ti6. 

274. If the property be immoveable, the attachment shall be madef 
Attachment of iminov©. by ait order prohibiting the judgment-debtor 
able property. from transferring Or charging the property in 

any way, and all persons Iroin receiving the same from^him by purchase, 
gift, or otherwise. 

The order shall be proclaimed at some place on or adjacent to such 
property by beat of drum or othor customary mode, and a copy of the 
order shall be fixed up in a conspicuous part of tho property and of the 
Court-house. 

When the property is land paving revenue to Government, a copy 
of the order siiatl also be fixt*d up in the office of the Collector of the 
District in which the land is situate. 

A SUIT on a mortgage forocloMtHl under Reg. XVTT. of 180€, s, 8, comprising 
property attacluvl th<* date of the mortgage under w. 81 and the following 

sections of Act VTll. of 1859, wa*^ brought against th<* purchaser of the attached 
property, which had b(*(*n sold under the decree obtiiincd by tho attaching creditor. 
The defence wa^, that the mortg.tge, falling within the provisions of s. 240 of tho 
A(‘t, was void as agaiu*<l the attaching cr<;dit(»r and those claiming under him. For 
the mortgagee it was contended that the attachment tsould not pirvail, it not having 
been proved affirmatively that th<‘ requirements of s. 289, relating to the intimation 
Of the attachiiKuit, hud hVeo complieil with. IMd that this objection to tho validity 
of the attachment couH not b<* raised for tho first time on this appeal, oven if it was 
not rather for the rnorlgagc-e. H<‘eklng to deprive the attacliing creditor of his posses- 
mon, to prove the noa-<d>servanee of the ftwiaalities in cjiieHtUm. Semhh. — A ru- 
attachment of prop<‘rlv ufb^r dtaT<;e does not imply an abandonment of an attach- 
ment obtained befort‘ clecree. — Ramkrlsliua Das Surrowji u. Surfunnissa Hcgtim, I. 
L. R., 6 Cal. 129. 

Application wtin miwle for the attachment in execution of a decree of a muafi 
holding belonging to the judsruMuit-deblor. The numbers and an^as given in such 
application os the numlK^rs and artms of the lands compriwd in such bolding wer<‘, the 
numbers and areas of ^^ertain revenue-paying lands, anti were not the numheru an<l 
art^as of any lands held as muafi by the judgment-clohtor. The order of attachment 
descrilied the property as dcftcrilx^d in the application for attachment. The judg- 
meni-dehtor having alienated by sale a muan holding belonging Ui him, tlic decree- 
holders sued to have such alienations set aside as void under the provisions of s. 27<t 
of Act X. of 1877. Held Umt, having regard to the description ^ven in the applica- 
tion for attachment and the order o^f attachment, it coukl not be said tliat the inuaft 
holding alienaUid by the judgment-debtor was under attachment at the time of the 
alienation, and its alienation was therefore not void under s. 276 of Act X. of 1877. 
MM also that the material mitalescription of the property in this case in the order 
of attu^luuent pr(>tectf5<l the alienees, who were bond Jide purchasers, from having the 
alienation mjt aside as void uiuler s. 276, as the attachment could not, under the cir- 
cumstan^, be hehi to have ** duly intIniaUHi and nuide known” as required by 
tliat Action. — Guuiani (Plaintiff) r. Ha^war Pandey and others (Defendants), 1. L. 
R., 3 All. 698. 

Tas defendant obtained a decree against D, father of the plaintilFs, |or satss- 
faction of hki debt by the sale of a moiety of a village mortgaged to him by D. In 
execution of it he attached the mortgaged property, the attachment being ntade^ 
under Act X. of 1877, e. 274, by an order prcmibiti&g D from transferring enr chacg- 
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ing the property in any waj^ and all persons from receiving it from him by ptrr-^ 
chase, g&t, or otherwise. Ttie plaintifts thereupon applied for the removal of the 
attachment, hut their application was rejected. They then sued for a declaratioci at 
their right to two-thir(Is of the property. The District Judge, who tried the suit, 
rejected it on the ground that it was barred by Act I. of 1877, s. 42, because the 
plaintiffs might have sought furtlier relief than a mere declaration of title, and 
omitted to do so. He was of opinion that the attachment (instituted a disposses- 
sion, and that the plaintiffs might have asked to be replaced in possession, or, at any 
rate, for the removal of the attachment. Held by the High Court on sppeu 
that the plaint was not open to objection on tlie ground that it only asked for 
a declaratory decree, without any conse^ential relief ; tliat the prohibitory order to 
D did not constitute a disjKHieession of D, and still less of the plaintiffs ; and that 
they could not have properly asked for removal of the attachment by a cancepation 
of the prohibitory older to D so long as they admitted that D had an interest in the 
attached property ; and also that the plaintiffs could not have properly asked for 
any consequential relief in their suit, but tliat, when they instituted it, they were 
entitled, and, indeed, bound to ask for a declaration of their right, if only to prevent 
a purchaser at the sale, under the defendant’s decree against D, from afterwards 
alleging that he had purchased without notice of the plaintiff’s claim. — ^Narayanrdo 
Ddmodar D4bhalkar v. BAlkriahna Maliodeo Gadre, I. L. It., 4 Bom. 529. 

Tub proclamation of sale rociuired, by s. 274 of the Civil Pro<sedare Code, to be 
made at some place mijimcnt to the propf^rty to be sold, and the fixing up of a copy 
of the order in a conspicuous part of the property, are acts which must precede the 
posting of the notices in the Court house as required by s. 290. Where the salof 

S rooeeds of a portion of several parcels of property are sufficient to satisfy the 
ocrc^e of a juagment-creditor who has attached tlie property, another judgment- 
creditor, although he has not attached the property, is still entitled to have the 
remainder of the propt^rty sold to satisfy his (leores under the provisions of s. 295 
of the Civil Procedure 0(xie. Three mouzas were attached in execution of decrees 
obtained by A and B. Prior to the sale, C, who had also obtained a decree against 
the owner of the land, applied for leave to execute hit decree, in order that he might 
participate in the sale- proceeds under s. 295 of the Civil Procedure Code. Upon the 
day fixed for the sale, the Deputy Commissioner was unable, tlirough illness, to at- 
tend ; and ho postponed the sale for tiiree days. Two of the mouzas were sold, and 
realized more than enough to satisfy the decrees of A and B. The thinl was then 
sold in satisfaction of C’s decree. Upon an application by tlio judgment-debtor to 
set aside the sale on the ground of irregularity, it appeared that notice of the sale 
had been posted in the Court-house more tlian thirty days before the date fixed for 
the sale, but had only been published on the properties to be sold five days before 
that date ; that notice of the existence of a mortgage on the properties, but no 
further particulars, was given, and tlio mortgagee was allowed to purchase ; and that 
tile Deputy Commissioner had accepted the reports of ilie Nazir and Court-peon as 
to the proclamation of sale, and hud rofusiHl to allow judgment-debtor to give 
evidence of its insufficiency. Held tliat the proolaination of sale on the pmpc’trty 
having taken place only five days prior to tlio date of sale, and the particulars of tlie 
mortgage not lisvin^ been piven, there had been such material irregularities to tho 
publication as to entitle the judgment-debtor to give evidence of them and the other 
allegations inode by him, in order to show that be had suffered materia] injury by 
rea^u of such irregiilarUes. Held also that the Deputy Commissioner w'as not 
entitled to proceed upon the reports of tlie Nazir and Court-peon, but was bound to 
hear tho evidence tendered by Uie judgment-debtor, though tie was iustsfied, under 
s. 291, in postponing the sale as be liod done. Held^ further, that the third judgment- 
creditor, who had not attached tlie property, was still entitled to have the mde pro- 
ctHjded with, and his decree satisfied under the provisions of s. 295. — ^Mohont Megh 
Lall Foome c. Shib Pershad Modi, I. L. H., 7 Cid. 34. 

S7S« If the amottnt decreed with costs, and all chaiges and ex* 
Ordw ibr wiihdrawal iff penses resulting ftom the attachment of any 
aHaehtiMiat aHar satiate* property, be paid into Court, or if satisfaction 
tioniffdsaiiis. 0 f decree be otherwise made through the 
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Courts or if decree is set aside or reversed, an order shall be issued, 
oa the applicattoo of atiy person interested in the property, fur the 
withdrawal of the attachment. 

Thb above aecHon appHea to M. S. C. 0. and P. 8. 0* C. 

278 . When an attachment has been made by actual seizure or by 
Prirate alienation of pro- written Older duly intimated and made known 
party after attaohment to io manner aforesaid, any private alienation of 
^ the property attached, whether by sale, gift, 

mortgage, or otherwise, and any payment of the debt or dividetid, or 
a delivery of the share, to the judgment-debtor during the continuance 
of the attachment, shall be void as against all claims euiorceablo under 
the attachment. 

The abovo section applies to M. S. C. C. and P. S. C. 0. 

An attaching crwlitor has not, as such, any right to redeem a mortgage subsist- 
ing prior to his attachmoiit. — Soobhul Ohnnder Paul v. Nity© Churn llyHaclL I. L. R., 
6 Cal. 664. 

Where certain immoveable property having been attached, the execution -case 
was subsequently struck oil the tile, and the judgiuent-dcbtor applied again for attach- 
meat of the same propcjrty : looking to the particular circunistarices of the case, 

that a private alhmation of the property, after tlie date of such application, but 
before attachment, was not void under the provisions of s. 240 of Act V 111, of 
1850. The principle of the High Court’s decision in Ahmed llooMiiin Khan v. 
Muhammtui Azeeni Khan (H. C. R., N.-W. P., 1869, p. 51) followed. — ^Zaib-unnissa 
(Pkmtift) V. Jairamgir (Defendant), L L. R., 1 All. 616. 

Certain laud was attached in the execution of a decree in the manner required 
by 8. 235 of Act VlII. of 1859, but a copy of the order of attachment was not, as 
required by s. 239 of that Act, fixed up in a conspicuous part, or in any part at all. 
of the Court-house of the Court executing the decree, nor was it sent to or fixed 
up in the office of the Collector of the district in which the land was sitiiattid, 
Suhseciuently to the attachment of the land, the judgment-debtor privately 
alienated it by sale. Held that as tlie attachment bad not been made known 
as prescribed by law, the provisions of s. 24U of Act VIII. of 1859 di<i not 
apply, and the sale was not null and void. Indarchandar v. The Agra and Master- 
man’s Bank (10 W. R. 264 ; S. C., 1 B. L. R. 8. N., XX.) followed. — Nur Ahmad 
(Defendant) «. Altaf Ali (Plaintiff), I. L. R., 2 All. 58. 

A SCTJBT on a mortgage foreclosed under Reg. XVII. of 1806, s. 8, comprising 
property attached before the date of the inoilgago under s. 81 and the following 
sections of Act VIII. of 1859, was brought against the purchaser of tins attached 
property, which had been sold under the decree obtained by the atbiching creditor. 
The defence was, that the mortgage, falling within the provisions of s. 240 of tlio 
Act, was void as against the attaching creditor and those claiming under him. For 
tlie mortgagee it was contended that the attachment could not prevail, it not having 
been proved affirmatively that the requirements of s. 239, relating to the iniimatirm 
of the attachment, had been complied with. Held that this objection io the validity 
of the attachment could not be raised for the first time on tnis appeal, even if it 
was not rather for the mortgagee, seeking to deprive the attaching creditor of his 
possession, to prove the non-observance of the formalities in question. SemhU , — A 
re-attachment of property after decree does not imply an abandonment of an attacli- 
ment obtained before decree. — ^Bamkrishoa Das Surrowji v. Surfunnissa Begum, I. 
L. R., 6 Cal 129. 

Application was made for the attachment in execution of a decree of a maufi 
holding belonging to the judgment-debtor. The numbers and areas given in snch 
application as the numbers and areas of the lands comprised in such hohling were 
the numbers and areas of certain revenue-paying lands, luid were not the numbera 
and areas of any laods held as muafi by the jndgment-debtor. The order of attach- 
ment described the property as described in Ihe application for attochment. ']|^e 
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judgmentHlebicMr having alienatod sale a mnafi holding belonging to him, the 
decree-hojdera sued to nave sach alienation set aside as void under the provisions of 
s. 276 of Act X. of 1877. HM that, having regard to the description given in the 
application for attachment and the order of attachment, it could not be said that the 
muaH bolding alienated by the judgment-debtor was under attachment at the time 
of the alienation, and its afienaiioii was therefore not void under s. 276 of Act X. of 
1877. Meid also that the material misdescription of the property in this case in the 
order of attachment protex'tod the alienees, who were bond fide purchasers, from 
having the alienation set aside as void under s. 27o, as the attachment could not, 
under the circomstuncos, he held to have been “ duly intimated and mfide known” as 
required by that section. — (luinani (Plaintilf) v. Hard war Pandey and others (Defond- 
anto), 1. L. B., 3 All. 698. 

Thb tiUe obtaine<l by the purchaser on a private sale of property in satisfaction 
of a decree differs from that acquired upon a sale in execution. Under a private 
sale,' the purcliaser derives title through the vendor, and cannot acquire a title better 
than his. Undeir an execution-sale, the purchaser, notwithstanding that he acquires 
merely tlie right, title, and interest of the judgment-debtor, acquires that title, by 
operation of law, adversely to the judgment-debtor, and freed from all alienations 
and tncurnbranccs etfectcui by him after Uie attachment of the property sold. In 
I8f)8, the respondent obtained a decree against B. In 186B, in satisfaction thereof, 
lie caused to no attached a decree for iiiesne-prolits made in favour of B against the 
appellants in 1860. In May, 1865, the respondent obtained an order for the sale 
thereof ; but instead of proceeding to execution-sale, he purchased, in 1866, tlie 
whole of the mesno-profitK due under the decree of 1860, by private sale from B. 
Meanwhile, in September, 1866, an order of Court had b(‘en made, between B and 
tlie appeUants. on their consent (but without the respondent being a party to it), 
whereby tlie decrci' for niesnc-[»rotitH w s set off, />ro tantOy against a prior drcr(*e 
for a larger amount, which the appellants had obtained against B. Ileld that the 
•ale of 1866, having been a private one, and not in process of execution, the reHp»)nd- 
dnt only obtained such title as B had in the decree of 1860 — ris., a title stibj(‘ct to 
the effect of tiic order of September 1865.-~*l)in<>ndro Nath Sunnial and another 
(Defendants) i>. Ram Kumar (Ihos© and others (l^laintiffs), Tarak Chandor Bhatta- 
obarji o. Baikoonth Nath Sannial and others, 1. L. H., 7 Cal. 107. 


27t. If the property attached is coin or corrency-Dotes, the Court 
Court may dirmjt coin or any time during the continuance of the 

earrvDoy-fiotei attached to attach men t, direct that such coin or notes, or a 
be paid to party ODtitloU. part thereof sufficient to satisfy the decree, be 
paid over to the party entitled under the decree to lecerve the same. 

Thb above section applies to M. S. C. 0. and P. S. C. C. 

278. If any claim be preferred to, or any objection be made to the 
InvastigatloQordlaitnsto, attachment of, any property attached in exe- 
aad okiilaotimMi to attach* cut ion of a decree, on the ground that such 
mat of, attached property, property is not liable to such attarbiiient, the 
Court shall proceed to investigate the claim or objecti*>n with the like 
power as regards the examination of the claimant or objector, and in all 
other respects, as if he was a party to the suit : 

Provided that no such iavestigatiou shall be made where the Court 
considers that the claim or objection was designedly or unnecessarily 
delayed. 

If tl)0 property to which the claim or ol^ection applies has been 
rriitiinnnininiit of ■ate advertised for sale, the Court tirtlerhng the sale 
may postpone it pending die investigation of 
the claim or objection. 

Ita shove seetion spplies to M. 8. C. C. sod P. S. 0. 0; 
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rNrKK 285) an«l 274 of tlie Civil Procedure Code, it is necosaary that n copy 
of the aale-procliimalion should be itfHxed to some coDspiciious place on the property 
attached ; and the oinissiim to dc» so is a material irregularity within the meaning of 
B. 81 i of the Cchle of Civil Procedim*. If it is proved that the price obbiined for 
property sold at an execution-sale is greatly inaclfs^uute, and if it be also proved that 
there has been a niatoriai irregularity in putdishiiig or condu<*ting the sale, the Court 
wdll presume that the irregidarity was the cause of the itnutequacy of price, until 
proof is given to the contmry. — ICalytara Ohowdhnriu t\ Ranicoomur Goopta, 1. L. R., 
7Cal. 46fi, 

* An objection was marie to the attachment of certain property in the execution 
of a decree by the jmlgment-rltditor, on llie grt>und that such property was in hie 
possessi<m, not as his own property, but on account of an endowment. This objec- 
tion was one of the nature to he dealt with under Act X. of 1877, s. 278 and the 
following sections. The C'ourt- exectiting the decree made an order against llio 
decive-holder releasing the pro|M‘rty from attachment : ffM that such nrd(*r was 
not, appealable, the fu<‘t that tie* object ion was inad<* hy the judgment -debtor not- 
W'ithstantling, and the deeree-lioi»it;r*K f>roper remedy w'as to institute a suit uudai* 
Act of 1877, s. 283. — Shankar Dial v. Amir Haidar, I. L, R., 2 All. 752. 

A DKcuKK'HoLPKii, by a prohibitory onler issued under Act X. of 1877, s. 288, 
attached a debt due to his judgineni-dehtt>r. This person, served with the order, 
a))pUed under s. 278 to have the attachrmmt removed. /ffiM that the application 
could not be euiertairicd uteb'r s. *278, that section having no applitration to the case ; 
but that, before issuing a proelnmatiou of sale, in execution of a deen'o, of the debt 
80 attached, It is the duty of the (.^uirt, under s. 287. to ascerhiin all that the Court 
ctmsidei's it material for the intending pundmser know in onlor to judge of the 
nature and value <if the pniperty pr«»claimed for sHh^ If the pn»perty. of which 
8 ile is sought, is a debt, and the Court reeeives noti4*e from tb<‘ alleged debtor that 
li > dfbt ‘Xists, tiR* Court should satiMfy itself as to the existence, or otherwise*, of tho 
d‘.*bt. and, if it cjunes to the conclusiiui that no debt exists, slKUild abstain from pro- 
ceeding t(» sale. — UurilfU Amthabliai v. Ahhesang Mem, I. L. H., 4 Bom. 82H. 

Thk holders of a talu<i bypotbecat4*d certain other property behmging to them 
as security for the rent. A decree for rent was oblainetl against them. Prior to 
ttttmdimeut, the taUi<pbu*s assigned their interest in eight annas of the* hynothecaied 
property to A, and nnule a moiirosi lease of the remaining eight annas to liim. The 
decree - holder tht'.fi obtained an order for summary sale for the rent due for 1870-77. 
She then atteiupt<Ml to s<dl tin* projiert^" hypothecated to her. An objection by A 
was allowed. A n*gular suit was then instituted by the decTce-hoIder againift A, 
and it was declared that she was, after selling the ta’lu(i, entitled to sell the hypo- 
theeuted property. The decref-hoMf?r again attcrnpttal to execute her rent-decree 
by attaching and selling the hypothec<tted pro{H*rty. an<f an objection by A w'tts dis- 
allowed. IJehl that no appeal lay from the order disallowing the objection, as A 
could not l>c considered to be a ‘ representative' of the talinjdArs W'ithtn the meaning 
of s. 244, cl. c, of the Civil Pro<’edurc (’mle, and was, therefon*. debam-d from 
appealing uiifler es. 278 and 283. — liashl>elmry Mtx^kliopodhya r. Maluiram Surno- 
moyee, I. L. R., 7 Cal. 403. 

279. The clairnaDt or objector mitst adducts evidence to show that 
Kvidence to be oddooed «t the date of the attach irient lie had some in- 
by olaimiuit. terest iij, or was possessed of, the property 

attached. 

The above section applies to M. S. C. C. and P. S. C. C. 

An obdeb striking off an objection to the attachment of propt^rty attached in 
execution of a decree for default of prosecution is not ** conclusive” as rr^gards tlm 
right which the objector claiint^l to the property, within the tn<*ttning <»f a. 283 of 
Act X. of 1877. Held, therefore, where a iierwm objected to the atiachtiient of 
certain moveable pn>ts*rty attaclsd in execution of a decree, claiming it as lita own, 
and his objection was struck off for default of pn»secution, that such pemoo might 
sue for damagt»s for the wrongful attachment of such property without suing to 
establish the right which he claimisd thereto. — Kaliu Mai (Defendant) t». Bix>wa 

(Fiaintiff). I- L* 3^*. ^ 
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280. Ifi upoB the said investigation, the Court is satisfied that, for 
fteteMe of property from reason stated in the claim or objection, 

Aitachmeut. such property was not, when attached, in the 

posseHsiofi of the judgmeiitHlebtor or of some person in trust for him, or 
111 the occujmncy of a tenant or other person paying rent to him, or 
that, l>eing in the possession of the judgment'debtor at such time, it 
WHS so in nis possession, not on his own account or as his own property, 
but on account of or in trust for some other person, or partly on liis 
own account and partly on account of some other person, the Court 
ahatl pass an order for releasing the propeity, wholly or to such extent 
as it thinks fit, from attachment. 

Tub above aectioti applies to M. 8. C. C. and P. 8. C. C. 

In a Huit ufM>n a mortage upon a bouae, one of the defendantH alleged in his 
written ataternent that he had purchaHed the Iiouhc* at an auction-sale in execution of 
A decree againat Ilia oo-def(‘ndanta, but that he had since sold and conveyed the 
•mme to A, who had been put into and had held poHrteasiori from the time of the 
«aU^ to her, anti further that the mortgage wan colliiHive. A waa not made a party 
to the suit. The plaintiff obtained a tleoroe, and proceeded to execute it by attach- 
ment and Hale of the house. A th<?reupon f)hje.cted that l!»e houne was not liable 
to he attached and Hold in execution of a di*cree in a aiiit to which ahe W'aa not a 
party, and alleged that it had been jmrchaHed and held by her prior to the suit, and 
that the mortgage bond was fraudulent and collusive. "The Munsif dismissed her 
petition, on the ground that she was hound by the decree, her vendor having l)C*en 
made a V'orty to the «uit, UMd that the Muusif was hougd to have invcHtigated 
her claim aocordiug to th<* provisions of m. 278 — 280 of Act X. of 1877. — Miisam- 
mat Jamei la (Petitioner) u. Laclunan Pandey (Opposite party), 4 Cal. Law Rep. 74. 

Bkction 288 of the Civil ProccKlurt? Code enables a party, against whom an 
onler has Ihjoh made in oxeotition-proceedingt, to bring a suit to establish his rights, 
wliatt'ver they may be ; hut it jays nothing a» to the nature of the suit, or the Court 
in which it w to he hnmght. Whether the party is to sue in the Civil Clorni,, or in the 
8mall Cause <!Jourt, depends entirely upon the nature of the claim and the right 
which if sought to be enforced. Where gomls have lK*en illegally seized and 
sold in exi^cution, a suit by the owner thereof against the purchaser for the gocals 
or their value will lie in a Small Cause Cour^ if the value of the gomls is w^itliin 
the amount liiniU^d by law for the iurisdiction of Hiich Court ; but if the plaintiff 
iimkes the decree-ludder and Uie judgment-debtor parties to the suit, and requires a 
declaration of his right to the property, such a suit will not Ho in the Small Cause 
Ctmrt. A suit for a declamtion of right by a person against W’hom an order has 
been passed under s. 28() of the tUvil Procmlure Code will not He in the Small Cause 
CJourt— Shihoo Nanim Singh e. Mudden Ally, and Natobor e. Kalidasa Pal I. L, R.. 
7 Cal <M)8. ’ 

261. If the Court is satisfied that the property was, at the time it 
DMotlciwonoe of oUim to attached, ID possession of the judgmeut- 
releoMi of property attach, debtor as his own property and not on account 
^ ®f other person, or was in the possession of 
some other person in trust for him, or in occupancy of a tenant or other 
person paying rent to him. the Court shall disallow the claim. 

The above election appHea to P. S. C, C. 

Section 283. of the Civil IVoocdure Code enables a party, agamst whom an order 
has been mad© in execution-proceedings, to bring a suit to eatabliah bis rights, what- 
cver^ey may be ; but it says nothing as to the nature of the suit, or the Court in 
which It IS to be brought. Whether the party is to sue in the Civil Court, or in the 
Small t^use Court, dejieiids entirely U|mn the nature of the cloitn aud the right which 
iHiioug:ht to Iw enforcctl, Wlmro gtaids have been illegally seised and sold in 
a suit ^ the owner then^of against the purchaser for the goods or tticir 
value will lie in a Stnall Cauie (yourt| if the value of the goods is within thy amount 
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limited by law for the jnrisdiction of such Court ; but if the pklntiB: makes the 
decreediolder and the judj^uient-dobtor pariiee to tlio euit, and rcouirCH a doclaratioa 
of hift right to tlie property, such a nuit will not lie in tht' Siimli Cause Court A 
suit for a deolaration of right by a person against whom an onlcr ba« been passed 
under a. 280 of the Civil l^rocedum Cod»‘ will not lie in tin‘ Small Cause Court,— 
Shiboo Narain Singh r. Madden Ally, and Katibor r. Kalidanu Pal, 1. L. R., 7 Cal« 
608, 

282. If the Court is satisfied that the property is subject to a 
Contmuanco of attach, mortgage or lieu in favour of some person not 

meet sabjoot to claim of in* in possession, and thinks fit to coutiiiue the 
cumbranoer. attachment, it may do so, subject to such mort* 

gage or lien. 

Thb above section applies to P. R. G. C. 

An attaching creditor has not, as mioh, any right to rcMlccm a mortgage subsist* 
prior to his attachment.— Soobhul Chimder Paul e. Nit 3 'e Churn B 3 ri»ack, I. L. B.| 

283. The party against whom an order under section 280, 281, or 

Saving of suits to esta* f® passed, may institute a suit to establish 

blieh nght to attached pro* the right whicli he claims to the property in 
P®*'*'^* dispute, but, subject to the result of such suit 

(if any), the order shall be conclusive. 

Thb above section applies to M. S. (J. C. (ho far as ndaics to moveable 
property) and to P. 8. C. C. 

A RtTiT brought by a dofoated olaimaiit, under Act X. of 1877, h. 283, to establish 
his right to, and to recover possession of, cerbiin nnwoublo property attached in exe- 
cution of a decree of a Small Cause Court, is within the jurisdiotinn of» and must 
therefore, under A<Jt XL of 1865, s. 12, be instituted in, aBmall Cause Court.— Gordhan 
Pema o, KasandAi BalraukundAs, 1. L. R., 3 Rom. 172. 

In a suit, under Act X. of 1877, s, 283, for a doclaration (»f the propriottiry right 
to certain immoveable property attached in the oxecutit)ii of a deoroe, the pfaintifl; 
asked that the property might bo proknrted from Hale.” Held that c<nisequontial 
relief was claimed in the suit, and court fei's w(*re Ihoreforo loviabhi under Act VIL 
of 1870, g. 7, cl. 4 (c), and not uuder ncdi. 2, art. 17 (iii). — Ibiin PraHod r. Biikb Dai, 
I. L. R., 2 All. 720 (F. R.). 

An oeder striking nrff an objection to Ibo albichimont of property attached in 
execution of a decfeo for default of proHuculiorj is not “ cfUJoluHive” as regards tliO 
right which the ohjecdor claime<l to the property, within the im*aning of s, 283 of 
Act X. of 1877. Held^ thcrefont, where a person <j|ije<!t»Ml to the atkichment of cer- 
tain iinnioveahle property attached in execution i>r a tlt‘cree, elaiining it as bis own, 
and his objection was struck <»ff for default of prosecuti^m, that such jHirBon might 
sue for damages for the wrongful atUiehnient of mucIi j»roper1,y without Huing to 
estahlish the fights which ho claimed thereto. — Kalla Mai (Defendant) v. Brown 
(Plaintiff), I. L. R., 3 AH. 504. 

An objection was made to the attiichiHfoit of certain projwrty in the cxccntion 
of tt decree by the judgnient-dehtor. on the ground that such property w'as in his 
possession, not tis his own projjerty, but on ar.eount of an endowment. This objec- 
tion \i'as one of the nature to he dealt with under Act X. of 1877, h. 278 and the 
following sections. The Court executing the deeree inadi; an order againHt the 
decree-holder releasing the pr(ij»erty from attachment: that such onier waa 

not appealable, the fact that the ohjo(‘tiou was made by the judgTnont-<lehtor not- 
withstanding, and the decree- holderts i>rop€*r rertie<l\» was to iustitute a suit under 
Act X of 1877, 8. 283.— Shankar Dial r. Amir Haidar, I, L. U., 2 All. 752. 

The holders of a taluq hypothecated certain other property belonging to them 
a# security for the rent. A decree for rent w»a« obtained agiiinst tliem. Prior to 
attachment, the taluqd;^ assigned ilieir interest in eight annas of the hytmihecaied 
property to A, and m^e a inoiirosi leastj of the remaining eight annas to him. The 
oecree^holder then obtained an order for euioiuary Kale for the rent due for 1876-77# 

C. P. 18 
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then attempted to soil the property hypothecated to her. An objection by A 
WM allowed. A regular Kuit wae then inetituted by the decree-holder againat A, and 
it waa declared tliat she w'um, after selling tlie taluq, entitled to aell the hypothecat- 
ed property. Tlie decree-holder again attempted to execute her rent-decree by 
attaching and selling the hypothecated property, and an objection by A was dio- 
allowed. Meld that no appeal lay from the order disallowing the objection, ae A 
poald not be considered to be a * representative* of the taluqddrs within the meaning 
of s. 244, cl. c, of the Civil Procedure Code, and was, therefore, debarred from 
appealing under ss. 27B and 283. — lUsbbehary Mookhopadbya e. Mabarani Stuno- 
tnoyeo, I. L. B., Cal. 403. 

A oBTAiHBt) a money-decree against B and attached certain lands in execution. 0 
aubsequently claimed poHsession of the property, which the Court thereupon released 
under s. 246, Act VI II. of 1859, leaving the plaintiff to establish his right by a 
regular suit brought within the proscribed period. A did not bring a suit within 
such period, but having, in the uu'antime, olitainod a second decree against on a 
different cause of action, attached the lands a second time. The property was again 
released on C*s application, and A now sued to have his right declared to attach the 
lauds in execution of the scicond decree. The lower Courts dismissed tlie suit, hold- 
ing that A could not raise in the second suit a question which ho liud the opportunity 
of raising, but did not, in the first suit. On appeal, held that the suit was maintain- 
able, the principle of ree Judicata not applying. //«/</, also, that an order under s. 
246 was invalid, where the question of possessioti, under that section, had not pre- 
viously been investigated. Whether a correct conclusion had been arrived at, in siiUh 
investigation, was imnmtcrittl so far as concerned the validity of the order. — Paida- 
vonkamma v, Aiyangari Konkatra Maiya, 4 Ind. Jur. 397. 

8. 283 of the Civil Procedure Code enables a party, against whom an order has 
been ma<le in execution-proceedings, to bring a suit io cHtahlish his rights, whatever 
they may bo ; hut says nothing as to the nature of the suit, or the Court in which it 
is to bo brought. Wbother the party is to sue in the Civil Court or in the Small 
Cause Court, aepends entirely upon the nature of the claim and the right which is 
sought to be eniorced, A person whus4' goods are illegally sold under an execution 
does not lose his right to them, although he may have (daimed them unsuccessfully 
In the execution-proceedings. He may follow tiu in into the hands of the pundiaser 
or of any oilier person, and sue for them or their value without reference to any- 
thin|| which was taken place in the execution- preceded ings, except that, under art. 11, 
sch. iL, Act XV. of 1877, he must bring his suit within one year from the time when 
the adverse onler in the execution-procewlings was made. Where goods have been 
Illegally seised and sold in execution, a suit by the owner tliereof against the pur- 
chaser, for the goods or tlioir value, will lie in a Small Cause Court, if the value of 
the g<^s is within the amount limiUHl by law for the jurisdiction of such Court ; but 
if tlie plaintiff makes tlie decree-holder an<i the judgment-debtor parties to the suit, 
and requires a decloraticni of his right to the property, such a suit wiU not lie in the 
Bmall Cause Court. A suit for a declaration of right by a person against whom an 
order has lieon passed under s. 28() of the Civil I'nK tHlure Code will not He in the 
Bmall Cause Court. — Kain Hhun Biswas t*. Kefal Biswas (10 W. R. 141). Mooxdeen 
GaiMie V. Dinobundhoo GoHsaiuee (13 W. K. 99), and Woniesh Clmnder Bose v. 
Muddun Mohan Sircar (2 W. H. 44), discnsstHl and explained.— Shiboo Naratn 
{Plaintiff) w. Muddun Ally and others (Defendants), and Natbar Kaodi (Plaintiff) v. 
Kali Dass Pal and others (Diffendants), 1. L. B., 7 6d. 608. 

PLAtMTirr In May, 1877, attached certain itmnoveahlo property of defendants, 
•gainst whom he held an ordinary money -decn^., and obtained an order for its sale 
in satisfaction of tlie decree. In July, 1877, defendants infant sons presented a 
petition to tlie lower Court, prayini^ to have two-thirds of tlie property, to which 
they were entitled, released. The fiedtion did not allege tliat such infants were in 
possession, and, on the 18th July, was rejected by tlie lower Court, on tlie ground 
that posaession of the pniperiy attached was in the defendant The property was 
•old ; and plaintiff, who was the puttdiaser at the public sale, was put in possession, 
by omer of the Court, on the 22nd October, 1877. On the 8th Kovember, 1877, the 
defendiuiVs minor sons presented a second petition to die same Court, purporting to 
lie under s. 332, Act X. of 1877, upon which the Court, recording the emenoe of 
the mother, that there had been joint possesston, decided diat the pmthaaer wss not 
entitled to duposmss the ishuats, and cancelled the former delivety of poaaeaskift. 
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Oa api>eaL the lower Appelinte Court decided that the Mnnsirs order of the 18th 
July was Anal, and set asiae tiiat of t!ie 21 at November as ultra tins Defendant's 
sons appealed, contending (1) that the Munsifs order of the 18th July, 1877, 
having been passed without any investigation, was not an order under s. 248, Act 
VIII. of 1859, and therefore not final ; (‘ii tliat the petition filed on the 8tli Novem- 
ber should be treated as an application unaor s. 376, Act VIIL of 1859, for review 
of judgment made in tlie order of 18th July ; and (3) that the Munsirs order of 
the 21st November was one which he had power to make in review of his order for 
execution passed on the 22nd October, 1877. //rid (1) that the Munsifs order of 
the 18th July must be considered to have l>een under s. 246, Act VIII. of 1859, and 
final on the question of pos«eHsi<m, except in respect of a regular suit ; Ql) that 
tlie application of the 8th November, treated as an application for review of judg- 
ment under B. 376, Act VIIL of 1859, was not admissihle, it not having been made 
within the limited period (s. 377) ; (3) that the Munsif had no jurisdiction to review 
bis order for execution of the 22nd October, on the application of the infants, inas- 
much as that order was not an ordt^r against them ; and, under s. 623. they could not 
apply for a review of it, it not being open to them except by a regular suit (s, 283) 
to re-agitate the question of piiHsession decided against them by the order of 18th 
July. — Ruthna Muduliaud another (by their mutlier Papcmmal) r. Kakarla Bamaya- 
chetti, 3 Ind. Jur. 264. 

Suits brought to set aside or to restore an attachment upon a house, in pur- 
snanoe of the iKrinission given in s. 246 of the Civil Procedure Code, may ho re- 
garded eitlier “ as suits to obtain a declaratory decree or order where consequential 
relief is prayed,” so a« to fall within s. 7, cl. iv., art. c of the Court Pees Act 
(VILof 1870h or as suits to obtain or set aside a summary decision or order, ifi 
which case the stamp-duty payable would bo that pr<‘scrihed by art. 17, cl. i., 
sell. ii. of the Court Fees Act. The Court Fees Act being a fiscal enactment, it is 
the duty of the Courts to treat such stiits as belonging to the latter class (it being 
the more favourable to the suitor), and to impostj fees accordingly. Decisions under 
8. 246 of Act VIIL of 1859, us to the removal or retention of attachments, are 
^ summary decisions or orders” within the meaning of art. 17, cl. i., sch. ii. of the 
Court Fees Act (VII. of 1870). Tlie words “ Mumrnary decision or order” in this clause 
of tills Court Fees Act rneau decision or order not made in a regular suit or appeal. 
The construction which bus been given to tlieso words, or nearly similar words, in 
the Limitation Acts (e.g.^ Act IX. of 1871, sch. ii., art. 15, and Act XV. of 1877, 
flch. ii., art. 13) afionls no guide U) their construction in the Court Fees Act. When 
Acts are in pari materia^ they may he treated as forming a Code, and may be read 
together ; but wlicu this is not so, the construction wliich has been put upon one 
cannot ho relied upon as a guide to the construction of another. The valuation of 
suits, for the purpose of jurisdiction, is perfectly distinct from tiieir valuation for 
the fiscal purpose of court-fees. Theri'fore, Court Fees Acts, which arc fiscal enaot- 
ments, are not to he resorted to for construing eniictments which fix tlic valuation of 
suits for the purpose of determining jurisdiction. Motichand Jaichand r. Dada Bliai 
Pestonji (11 Bom. H. C. Rep., 186, 188, 189) explained : liavloji Tamaji ». Dbolapa 
Kaghu (1. L. B., 4 Bom. 123) dissented from by Westropp, C.J. A stamp of 
Bs. 10 is sufiicient for the plaint or meinorandiim of appeal in a suit brought, under 
e. 246 of Act VIIL of 1859, to restore an utlachmcnt upon a house whicn has been 
jremoved at the instance of an iutervonient under that miction. A ficrsori whose pro- 
perty was attached was not cointHdled to resort, in the first iuHtance, to an appuca- 
tion under s. 246 of the late Civil Procedure Co<ic (Act VIIL of 1859). There was 
nothing to prevent him from commencing his litigation by a regnlar suit, if such 
were his pleasure. Clause viii, of s. 7 of the Court Fees Act (VI 1. of 1870) would 
apply to such a suit The language of that section is not limited to suits to set aside 
any special kind of attachment on land. It is large enough to include suits hrou^^, 
in pnrsuance of the ponnission given bv s. 246 of Act VIIL of 1859, to set aside 
stt^bments on land as well as other suits for that purpose brought independently 
of that section. The term * land* in cl. viii., s. 7 of the Court Fees Act, does not in- 
clude a house. Qu<rre , — Whether tliat clauses includes all suits to set aside attach* 
ments upon land, or all such suits, except where the result of setting aside the 
attachment would he to alter or set aside a summary decision or order of any (3ttil 
Court not established by Letters Patent or of any Revenue Court. In Ofderto 
enforce a decree which establishes a mortgage and directs a sole of the mortagogi^ 
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mmieeu in a&tisiaction of the mortgage, U is not necoesary to fsfloe m attachment 
If the decree contain», as it ought to contain, a direction for sale of the mortgage^ 
premises, the proceeding under such a decree by attachment is unnecessary as wel 
U8 expensive and dilatory* The direction for sale in the decree is in itself suflScient 
authority for the sale. That direction is founded on the specific lien or charge on 
tlie mortgaged proniises created by the contract of mortga^, and not on tlie exe- 
cution clauses m tho Code of Civil Procedure. — Dayadiand Iloinohand (Oiginal Pc- 
fendanth Appellant, v, Ucnioliand Dliarainch^ind, deceased, his hoir, his dau^ter Bai 
JiigU, am another (Original FIaintii£s), liespondenta^ L L. E., 4 Bom. 515. 

284. Any Court may order that any property wbioh has been 
Power to order property attached, or Buch portion thereof as may seem 
attached to bo told and pro- necessary to satisfy the decree, shall be sold, 
paid to person and that the prooeeds of such sale, or a suflB- 
dent portion thereof, shall be paid to the party 
entitled under the decree to receive the same. 

Tho above section applies to M. 6. 0. 0. (so far as rolutos to moveable 
property), and to F. SI C. Q. 

286. Where property not in the custody of any Court has been 
Proporty attached in attached in execution of decrees of more Courts 
execution of dooreos of than one, the Court which shall receive or re- 
several Oouria. aliao such property, and shall determine any 

claim thereto and any objection to the attachment thereof, shall be tho 
Court of highest grade, or, where there is no difference in grade be- 
tween such Courts, the Court uudor whose decree the property was first 
attached. 

. Tau above aection applies to M. 8 . C. 0. (oo for as rclatea to re-salea under 
«. 297), and to P. S. C. 0. 

A, wao had obtained a dt'orc^o in tho Court of tho Second Munalf of B, In Sep- 
tember 1877, attached oertain property within tlio jurisdiction wiiich had been assign- 
ed to the Munsif by th«' District .lodge under a. 18 of Act VI. of 1871. In tlio 
previouH moutli, C, who had ohtiuncd a decree in tho Court of tho Additional Murisif 
of B (to whom juriwliction hiul Kiiiiilarly been assigned), had attached the same pro- 
perty. The sale in execution of A’s decree took place first, and A became tlie pur- 
chaser, A then ohjo(^t«Mi in the Court of tho Additional Munsif that the property 
couid not again 1 k) sold ; but his objection uver-rulod, and, two days subseipient- 
ly, the property wiw again put up for sale in execution of O’e deoree, and he 
became the imrohaser. A brouglvt various suits against the tenants for arrears of 
rent, in which C intervened. Jfeld that tJio jurisdictions of the Munsifs were con- 
fined to tlie particular litnits a'^niguevi to them, and that, as tlio property was sHuato 
within the limits assignof! to the. Second Muuslf, tlie Additional Munsif had no 
jurisdiction to attach or sell it. ami tiiai the attachment by O was xxuide improperly 
and without jurisdiction. Qtutnr, — Whether s. 285 of the CHvil Proce4lure Code 
applies to tmnuivcable property. — Obhoy Chum Ooundoo v* GkUam Ali aUa^ Kocury 
Moah, I. L. H., 7 Cal. 410 

CxHTAm immoveable property was attaclicil in execution of a decreo made by 
a Bttboidiuato Judge, amt alto in execution of a decree made by a Munsif. These 
dectecs were held by tlie tome person, and tlic iudgment-debtor was tho same person. 
Such property was sold in execution of both decreea. On tho application of the 
judgment debtor, who brmigbt into Court the amount due on the decree made by 
the ^bordinato Jud^, and with tlie consent of the decree-holder and the aucUoii- 

S mtf tlie Suboruinato Judge made an illegal order setting aside such sale, 
uenUy, on tlie application of the decree-holder and the auotion-purohaser, the 
made an order confirming such sale. Per Spankte, J. — That the Bubordbiate 
Judge had not any iurisdiction under a. 285 of tho Ciiril Procedure Code to deal 
with such sale as regardK the decree made by tho Munsif, and the Muiurif wsa not 
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meeladed by tJiat section from confirming such wile os regards the decree made by 
him by reason tliat the Sulx)idinato Judge, a Court of a higher grade, had made an 
order setting it aside. Per Oldheld, J, — ^Tlmt having regard to the provisions of 
that section, it was doubtful whether the Muunif was competent to conftrni such 
sale ; but, inasmuch as the Subordinate Judge only intendotl to set it aside as n*gards 
the decree made by him, and his onler was illegtif, ami the Munsif’s order liad done 
substantial justice, there was no rc'uson to interfere. — Cbiuini Lid and others (dndg- 
ment'debtors) r. Debi Prasad and auoUier (Auclion-purehasers), I. L. ll., 3 All. 35(5, 

6. — Of Sale and Delivery of Property, 

(a) General Rules, 

286. Sales in execution of decrees shall be conducted by an officer 
Bales by whom conducted, of the Court or by any other j)erson whom the 

and how made. Court may appoint, and, except as provided in 

section 29G, shall be made by public unction in niauncr hereiuafter 
mentioned. 

The above section applies to M. S. 0. C. («o far as ndalt^s to re-sales under 
8. 297), and to P. S. C. C. 

A Civil Court, having power to issue execution on a decree, is competent, not- 
withstanding the absence of special provision in the Code, to refuse to confirm a 
Bale in favour of a purcliaser, wno has, by the (‘xcrcise of fraud ami collusion with 
tlie execution-creditor, succeeded in being de(‘lan‘d suc.b purebamr at a depniciated 
value, although 8u<;li sale may be without auy material irregularity, within the 
meaning of the Cod(^ An order confirming a ('tiurt-sale is not appealable under the 
Code.—^uldiu Hau s. Strinivasa llau, 4 lud. Jur. 505. 

287. When any property is ordered to be sold by public auction in 
Proclamation of sales by execution of a decree, the Court shall cause a 

poblic auction. proclamation of the intended sale to be made 

in the language of such Court. Such proclamation shall state the time 
and place of sale, and shall specify as fairly and accurately as possible — 

(а) the property to be sold ; 

(б) the revenue assessed upon the estate or part of the estate, 
when the property to be sold is an interest in an estate or a part of an 
estate paying revenue to Government ; 

(c) auy incumbrance to which the property is liable ; 

(d) the amount for the recovery of which the sale is ordered ; and 

(e) every other thing which the Court considers material for the 
purchaser to know in order to judge of the nature and value of the 
property. 

For the purpose of ascertaining the matters so to be specified, 
the Court may summon any person whom it thinks necessary, and 
examine him in respect to any such matters, and require him to pro- 
duce any document in his possession or power relating thereto. 

The High Court sliail, as soon as may be after this Code comes 
Buies to be made by High into force, make rules for the guidance of the 
Courts in exercise of their duties under this 
section. The High Court may, from time to time, alter any niles so 
made. All such rules shall be published in the local official Gazette, 
and shall thereupon have the force of law. As regards his own Court 
and the Court of Smalt Causes at Rangoon, the Recorder of Rangoon 
shall be deemed to be a High Court** within the meaning of ibis 
paragraph. 
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NotbinF ID this section shall apply to cases in which the execu- 
tion of the decree has been transferred to the Collector. 


Th* shove section applies to M* 8. C. C. (so far as relates to re-sales under 
8. 297), and to P. 8. C. C. 

Where a sale in execution of a decree is postponed, whether indefinitely or to 
a fixed date, it is necessary, in the absence of an express arrangement between all 
the parties, that a fresh proclamation should be made giving notice of the day to 
winch the sale has been }K)stpoiied. It may be prcsiiincd, when the notice is want- 
ing, that there has been an aommee of bidders from which alone substantial injury 
must probably Viave arisen to the jtidgment-dcbtor (I. L. li., CaL 544), Okhoy Cnun- 
der Dutt t>. Erskine (3 W. R., Mis. 11) followed). — GopeeNath Dobey (Judgment- 
debtor) V, Boy Luchmeeput Singh Bahadur and others (Decree-holders), I. L. B., 5 
Cal. 542. 

When on an execution-snle tliere is a discrepancy between the conditions in the 
notification of what is to be sold and the certificate of what has been sold, the con- 
ditions in the notification are to he taken as of superior authority, in dealing with 
the conflicting claims of innocent third parties, whose rights are affected by. th^ 
variation. In execution of a dc^cree for anears of rent, an application was made for 
a salcj of the tenure for tin* arrears of which the dticree had oeen obtained, A noti- 
fication was issued purporting to be a sale proclamation, under Act VIII. of 1859, 
s. 249, and in pursuance of that notification, the sale of the right, title, and interest 
of the judginent-debUir took place. I/M Uint the tenure did not pass by that sale, 
notwithstaudiiig that the sale-certificate stated it was the tenure itself which had 
been Hold.-~-Utna Chaniri S(un and another (Plaintiffs) u. Gobiud Chundcr Mozunidar 
and otliers (Defendants), 1 Cal. Law Hep. 460. 

A rxrREE- HOLDER, by a prohibitory onler issued under Act X. of 1877. s. 268, 
attached a debt due to bis judgment-debtor. This ^n^rson, served with tne order, 
applied, under s, 278, t<» bavt* the attachiutmt removed, Ile/fi that the application 
could not he entertained umler s. 278, that section having no apidiciition to the case ; 
but tliat, before issuing a proclamation of sale, in exc‘Cution of a decree, of the debt 
so attached, it is the duty of the Cemrt, under s. 287, to ascertain all that the Court 
oonsiders it iimterial for the intending purchaser t«) know in order to judge of the 
natum and value of the projuTty proclaimed for side. If tlio property, of which 
sale is sought, is u debt, and the (Joiirt receives notice from the alleged debtor that 
no debt exists, the Ctuirt shouhl satisfy itself us to the existence, or otherwise, of tho 
dobb ttud, if it comes to the conclusion that no tiebt exists, should abstain from pro- 
ceeding to sale.*— ilari 141 Amthdbhdi v. Abhesang Meru, 1. L. H,, 4 Bom. 323. 


Certain immoveable property was put up for sale, under the provisions of Act 
X. of 1877, in execution of a decree for money, and was purchased by C, witli 
notice that L held a di*cree enforcing a lien on such property. Subsequently L 
applied for tho sale of such property in execution of his decree, and such property 
was nut up for sale iu execution of that decree, and was purchased by 8. 8 sued, 
by virtue of such purchase, to recover possession of such property from C. Meld 
that, inasmaoh as under Act X. of 1877 wliut is sold in execution of a decree 
piirports to he the specific profwrty, aud as C had purchased the property in suit 
witli notioo of tlio existtnj;^ lien on ib un<l subject to its re-sale in execution of tlie 
decree iu execution of which 8 had purchas<H} it, what actually w'as sold in execution 
of that decree to 8 %as such property, and 8 was entitled to possession of such 
property under such sale. Sales uiilier Act VI 11. of 1859 ana Act X, of 1877 
ntstingitished.— Shoo Batan Lai (Plaintiff) r. Chotey Lai (Defendant), L L. R., S 
AB. 847. 


Tm proelaination of sale reouirwi, by s. 274 of the Civil Procedure Code, to be 
made at some place adjacent to the pronerty to be sold, and the fixing up of a copy 
of the order in a conspicuous part of the prop<?rty, are acts which must precede the 
posting of the noiick»s in tlie Court-house as required by s. 290. Where the sale- 
prooem of a portion of several parcels of property are sufficient to satisfy the 
deoree of a iudgmont-creditor who has attached the piD^ierty, another jndgment- 
oreditor, allhoiigh he has not attired die property. i» itiU enritled to have the re- 
imaiider ol the property aold to satisfy his decree noaer IhiB previsioiui of •» 395 of 
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the CHvil Procedure Code, Three mousae were attached in executfou of decrees oh* 
taincd by A and B. Prior to the aule, who ha<i a]«to obtained a decree affaiaat tiie 
owner or the land, applied for leave to execute his decree, in order that he mi|:^ht 
mrttci|>ate in the sale-proceeds under «. 296 of the Civil Proct^dure Code. Upon the 
day fixed for the sale, tne LVputy Coinfiiissioner wan unable, tliroufjrh illness, to attend; 
and he pospoued the sale for three <hiy8. Two of the uiouKas were sold, and real- 
ized more than enough to satisfy the decrees of A and B. The thiid was then 
aoki in satisfaction of C’s decree. Upon an application by the judgment-debtor to 
set aside the sale on the ground of irregularity, it appeared that notice of the sale 
had Iwjen posted in the Ckiurt-hoiise more than thirty tlays Iwjfofe the datif lixoti for 
the sale, but had only been published on the properties to bo sold five days before 
that date ; thftt notici^ of the exwt<mce of a mortgage on the tlie jiroperties, but no 
further particulurs, was given, and tlie mortgagee was allowed to piircbaHO ; and that 
the Deputy CoinrnisKioner had actvpted the reports of llu* Nazir and Court-j>eoD as 
to the proclamation of sale, and hud refused to allow the judgment -debtor t4> give 
evidence of its insuffieiency. Jleld that the prmdamation of sale on the property 
having taken place only five days prior to the date of sale, and the particulars of the 
tnortgage not having been given, tb<‘rt^ had been such material irregularities in the 
publication as to entitle fbe judgiiient-dehtor to give e valence of them and tlie other 
allegations made by him. in ord(‘r to show that he had suffered material injury by 
reason of such irregularities. Held also that the Ik'piity Coiumissiorior was not 
entitled to proceed upon the reports of <hc Nazir and Court-peon, but was br>und to 
hear the evidence tendered by tlie jiKlgimmt-debtor, tluuigh lit^ was justificsl, under 
s. 291, in jiostponing the sale as he had done. Jleid^ further, that the third judgment- 
creditor, who hatl not attached the property, was still entith*d to have tlie sale pro- 
ceeded with, and his decft*e satisfied under the provisions of s. 295. — Mohunt Megh 
Lall Pooree v. Shib Persbad Ma<li, I. L. K., 7 Cal. 34. 

288 . No Judge or other public officer shall be answerable for any 
Indemnity of Judges, Ac. error, misstatement, or omission in any pro- 
clamation under section 287> unless the same 

has been committed or made dinhonestly. 

The above acetion applies to M. S. 0. C. (so far as relates to n»-salca under 
R. 297)*, and to P. S. C. C. 

289 . Tlie proclamation shall be miide, in manner prescribed by 
Mode of making procia- section 274, oo the spot where the pr<iperty is 

attached, and a copy thereof shall then bo fixed 
up in the Court-house and, in the case of laud paying revenue to Qo- 
vemment, also in the Collector’s office. 

If the Court so direct, such proclamation shall also be published in 
the local official Gazette and in some local newspaper, and the costs of 
such publication shall be deemed to be costs of tlie sale. 

The above sectiun applies t<i M. S. C. C. far relates txi re-salea under 
R. 297), aiul t4> P. S. (!, i\*, 

Under rs. 289 and 274 of the Civil Pnieedun; t’o.le, it is necessary that a copy 
of the Rale- proclamation Rhould bo affixtsl t<» some conspicuous place on the property 
attached ; and the omission to do so h a nuitenal in'egnlarity within the meaning of 
8.311 of the Code of Civil Pro<;edH re. If it is proved that the price obtained for 
property »old at an ex<Hiution-«Rle is greatly imidequate, and if it lie also proved that 
tiicre luiR been a material irregularity in publishing or conducting the sale, the Court 
will presume that the irn:*gularity uras the caum? of the iriaflequacy of price, until 
^roof ia given to tlie contrary'. — -Kalytara Chowdliurin e. Bamcooiuar Goopta, I. L. H., 

The proclamation of sale reanired, by s. 274 of the Civil Procedure Code, to be 
made at some place adjacent to uie property to be sold, and the fixing op of a copy 
of the order in a conspicnoas part of the property, are acts which must precede ttie 
|Kisttng of tlie notices in the Court-house as required by s. 290. Where the «ale- 
procems of a portion of several parcels of property are sufficient to satiafy the 
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decree of a jtulpfmont-creditxjr who lias attached the property, another judgtoent- 
creditor, although lie has not attached the property, is still entitled to have the 
reiimindcr of llie property sold to satisfy his decree under the provisions of 8« 295 
of the Civil Procedure Code. Three ntouzas were attached in execution of decrees 
obtained by A and B. Prior to tiie sale, C, who hud also obtained a decree against 
the owner of the laud, applied for leave to execute his decree, in order tliat he might 
participate in the sale-proeccils under s. 295 of the Civil Procedure Code. Upon the 
day fixed for the sale, the Deputy Couimissioner was unable, through illnesa, to at- 
t<oid ; and he postponed the sale for three days. Two of the inouzas were sold, and 
realized more than enough to satisfy the decrees of A and B. The third was then 
sold in satisfaction of C^s decree. Upon an application by the judgment-debtor to 
set aside the sale on tlie ground of irregularity, it appeared tliat notice of the sale 
bad been posted in the Court-house more than thirty days before the date fixed for 
the sal(», but had only been published on the properties to be sold five days before 
that date , that notice of the existence of a mortgage on the properties, but no 
further particulars, was given, and the mortgagee was allowed to purchase ; and that 
the Deputy CominisHioner ba<l accepted the reports of the Nazir and Court-peon as 
to the proclamation of sale, and had refused to allow the judgment-debtor to give 
evidence of its iusiifliciency. HeM that the proclamation of sale on the property 
having taken place only five days nrior to the date of sale, and particulars of the 
mortgage not having been given, tnere had been such material irregularities in the 
publication fw to entitle the judgment-debtor to give evidence of them and the other 
alh^gutiuns made, by him, in order to show that lie ha<l suffered material injury by 
reason of such irregularities. Held also that the Deputy Commissioner w’as not 
entitled to proceeil upon the reports of the Nazir and Court-poon, but was bound to 
hear the evidence tendered by the judgmcut-ilehtor, though he was justified, under 
s. 291, in jiostponiiig the sale ns U(5 haa done. //«/</, furtherj that the third judgment- 
crwlitor, wlio IumI not attaoluHl the property, was still entitled to have the sale pro- 
oeiMled with, and his dt'crec* satistied umier tlie provisious of s. 295. — Mohunt Megh 
Lall Booree v, 8hih IVrslwd Ma<li, 1. L. U., 7 Cub 54. 

290. Except ia the case of property mentioned in the proviso to 
Time of sale. Section 2B0, no sale under this chapter shall, 

witiiout the cousout in writing of the judg* 
mont-dobtor, take place until after the expiration of at least thirty days 
ill the case of immoveable property, and of at least fifteen days in the 
case of moveable property, calculated from tlie date on which the copy of 
the proclamation has been fixed up in the Court-house of the Judge 
ordering the sale. 

Tur above section ap]»li<*s to M. S. C. C. (so far as relates to ro-salos under 
s. 297), and to P. S. C. 0. 

An upplicntion made on the day of sale by tlie judgment- debtor, that a part 
only of his property may be sold instcail of the entirety, cannot bo considered snch 
n ** consenP’ as, by virtue of s. 21H) of Act X. of 1877, would do away with tho 
nci'cHnity of a proclamation for sale being issued thirty days t>efore the da}*- fixed 
for sale. Where successivo postponeinents of the day of sale have been made, but 
the last of these is made by the Cjuirt on its own inotb^ii, without any applieatioa for 
postponement of sale Uung made iin the |iart of the judgment-debtor (although such 
po»t{Hmement migbt be for his Wuicfit), a strict compliance with the rule that thirty 
days must tdapse between the pniclnmation and the^actual day of sale, is reaitisite. 
lUy tluttri NathStdiay c. Shah Fukeer riiatid’tlS W, K. 347) distinguished. Where 
a ifecree for sale of cn-taiu projH*rty was obtained under Art VITI. of 1859, and tlie 
pro|H»rtv was soltl, but an order was piissini after tlie new CikIc of I^ocedure, Act X. 
of 187t* liad come into force wdting aside such sale. Held that an appfkl would 
Uo from sueih an order under Act X. of 1877. Hnnjit Singh r. Meherlian Koer (I. L. 
K., S Gal. 862) followinl. — Hurlains Salmy and others (l^rchasers) v. Bhairo Fershad 
Btngh and othem (dudgiuent-dcbtors). 1. L. R., 6 Cal. 259. 

It, when |»Toperty has liecn attached in execution of a decree, and prior to 
on api^catiott it made for execution of another decree eo that the eecond decfeo- 
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mity parHelpftte under 395 of the CSvif Froeednre Code In ^ aseefts ree* 
lized, pordoii of the property ettachod be eold in the first ifwtanee, the^M both 
decrees are entitled to participate rateably, if the amount realized is not sufficient to 
satisfy both decrees^ altboufi^n snfficient to pay off the former, a further sale mj^ bo 
held. As to reports of the Nazir and the peons of the Court, see Obh<^ Cmtm 
8<*ek e. Erskine <3 W. R. Misc, 111 Sreenath Thakoor e. Watson (4 W. R. Bfisc. 41), 
Shtbkoondan Lai e. Noor AH flO W. R. 3). Under a. 290 it seems intended that the 
copy of the proclamation should not be ** fixed up in the Court-house’’ until the pro- 
clamation itself has been made under s, 274 of the Civil Procedure Code. Wben 
properties put up for sale in execution of a decree are subject to any incumhmnco, 
the proclamation ought to specify the amount of the debt outstanding. An omis- 
sion to sjiecify sncli amount affords strong wimd fads ground, where a mortgagee 
in possession is himself the purchaser^ for believing that an inadequate price has 
ot>tained. — Megh Lall Pooree Mahanl (Judgment-debtor), Appellant, c. Mohand Dutt 
Jha and others (Decree- holders). Respondents, B Cal. Law Rep. ,369. 

Ckrtain immoveable property was, on the 15th February 1879, notified for salo 
nnder a decree of a Civil (jourt on 15th March following, so that only 29, instc^ad of 
30, days elapsed between the day of the sale and tlie notification. The sale having 
taken place, the execution-debtor applied tt» the Deputy Commissioner to sot it aside 
up<>n tile ground Unit the sale was illegal, the requirements of Act X. of 1877, k, 290, 
being essential to its validity. Upon that gropnd the sale was sot aside as illegal by 
the Deputy ComiiiisHioner. On appeal, tlio Judicial Commissioner reverse<| thi« 
decision, on the ground Uiat the fact of the sale having taken place 29 instcMid of 
30 days after the notification wjis merely an irregularity, and that, as the execution- 
debtor had not shown that he had suffered any damage from the irregularity, tbo 
sale ought to he confirmed. An application was then made to a Division Dench of 
the High Court set aside the order of tlie Judicial Commissioner oonfirming the 
sale, upon tlie ground that it was manifestly erroneous ; and the Division Dench 
rtfferred the question to a Full Bench ; Whether, assuming the requirements of 
«. 290 to be essential to the validity of a sale, the High Court had any power, either 
under 24 and 25 Vic., c. 105, s. 15, or Act X. of 1877. s. 822, os amended, to fiet aside 
tlie Judicial Commissioner’s order ? Hdd by the Pull Bench, without answering tho 
question referred, that, assuming the requirements of s. 290 to bo e8s<mtia!, the High 
Court had a right, under its summary powers, to set aside the sale itself, notwith- 
standiog (and apart from the question whether it would set aside) the order of tho 
Judicial (jbminissioQor. — In rs Bhekraj Koori, 1. L. R., 5 Cal 878 (F. B.), 

291. The Court may, in its diaoretion, acyoum any sale under this 
Power to ai^oara sale. chapter (other than a sale by the Collector) to 
a specified day and hour, ana the officer coo* 
ducting any such sale may, in bis discretion, adjourn the sale, recording 
his reasons for such ailjournmeut: Provided that when the sale is made 
in, or within the precincts of, the Court-house, no such adjournment 
shall be made without the leave of the Court. Whenever a sale is ad* 
joiirned under this section for a longer period than seven days, a fresh 
proclamation under 8ection289 sliali be made, unless the judgment-debtor 
Stappaguofsaieofiteiidor Consents to waive it. Every such sale shall be 
of debt and ooste, or on stopped if, before the lot is knocked down, the 
proof of payment. (including the costs of the sale) 

are tendered to such officer, or proof is given to his satisfaction that the 
amount of such debt and costs has been pahi into the Court that order- 
ed the sale. 

Tas above sectioa applies to M. 8. 0. 0. (so far as relates to re-tsles under 
s. 297). and to P. 8. C. C. 

Tmk proclamsttoti of male required, by s. 274 of the Civil Proceedure Code, to be 
made at some plaoe adjacent to me property to be soM, and the fixing np of a copy 
of the order in a conspicoous psrt of tlw property, are acts whieh must precede the 
posditg of the notices In the Ooojri-hoafie as reqnired by s. 290. Where tbe sale- 
proceeds of a portion of several parcels of property are sufficient to satisfy the 

C. P. 19 
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decrwi of n ftnJffmcnt^cmlitnr who lifts attached the property, ftnoAer judgment* 
creditor, ulthough he bus not attached the property, i» stilj entitled to liftve tWe 
remainder of the property sold to satisfy his decree under the provisions of h. 295 
of the Civil Procedure Code. Three mouzas were attached in execution of decrees 
obtained by A and B. Prior to the sale, C, who had also obtained a decree against 
the owner of the land, applied for leave to execute his decree in order that he might 
participate in the sale-proceeds under s. 295 of the Civil Procedure Code. Upon die 
day fix<jd for the sale, the D<jputy Comfriissioner was unable, through illticsH, to at* 
tend ; and he postponed the sale for thrtH^ days. Two of the mouzas \^re sold, and 
reuiiztHl more than enough to satisfy the decrees of A and B. The third was then 
sohl in satisfaction of <?« dftcrt»e. Upon an application by tlie judgment-debtor to 
<H»t aside the sale on the ground of irregularity, it appeared that notice of the sal® 
had boon {lOsted in the Court-house more tlian thii*ty clays before the date fixed for 
the side, but liad only been luiblished on the properties to be sold five days before 
tliat date ; tlml notice of the existence of a mortgage on the proi>ertie8, but no 
further puriioulara, was given, and the mortgagee was allowed to purchase ; and that 
tlwi Deputy Commissioner had lux^eptcHl the reports of the Nazir and Court-peon as 
to the proclatnatioa of sale, and had refused to allow the judgment-debtor to give 
evidence of its insufficicjncy. 2Jcl(f that the proclamation of sale on tlie property 
having taken place only five days prior to the date of sale, and the particulars of the 
mortgage not having been given, there had been such material irn^gularities in tlie 
publication as to entitle the jndgm«*nt-debtor to give evidence of them and the otlier 
allegations made by him, in order to show that ho had suffered maiertul injury by 
reason of such irregularities. Held also that the Deputy Commissioner was not 
entitled to proceed upon the repons of the Nazir and Court-peon, but was bound to 
hear the evidence tendered by the judgment-debtor, though he was justified, under 
s. 291, in postiioning the sale as he had done. Held^ further, that the thinl judgiiieiit- 
creditor, vrho had not attached the property, was still entitled to have the sale pro- 
Ceedtul with, and liis decree satisfied under the provisions of s. 296. — Mohiiut Megh 
Lull Boori'e c. Shib Porshad Muiii, I. L. U., 7 Cal. iJ-i. 

292 , No officer having any duty to perform in connection with any 
OAoors oonoemeid in exe- under this cliapter shall, either directly or 

cttUoa-saloii not to bid for indirectly, bid for, acquire, or attempt to acquire 
or bay property sohh interest ID any projjerty sold at such sale. 

The above section applies to M. S, C. C. (so far as redates to rc-salcs under 
8. 297), and to P. S. C. C. 

29S. The deficienoy of price (if any) wliich may happen on a re* 
D^fnaltitig parohasor an. sale under this Code by reason of the pur* 
•wcrabls for loss by ro-sahi. chaser’s default, and ail expenses attending such 

re*8ale, shall he certified to the Court by the officer holding the sale, 

and siiail, at the instance of either the judgmeDt*creditor or the 
judgment- debtor, be recoverable from the defaulter under the rules 
contained in this chapter for the execution of a decree for money. 

Thr above scciton applies to M. S. C. (\ (so far as relates to re-sales under 
297), and to P. 8, C. C. 

Th» pnwisions of a. 295, Act X. of 1877 (Civil Procedure Code), for making a 
defaulting purchaser at a sale liable for any detWiency on a rt^sale. ext^md to all 
fiale>^, whether of moveahle or immoveahle pn^pt'rtv, and also to resales htdd under 
•s, 297, 506, and 308, — llamdhaui Sahai v. lllijrani Rooer, I. L. B,, 7 Cal. S^7. 

W mm portion of tlie property of a judgment-debtor has been «k>M in execu- 
tion for ft sum snffiotent satisfy tlie ih'cree, the Court is not justified, on default 
Isgiog ttiftde bv ptirohaiier, in directing the sale of any further p>rtion of the debtor^a 
pmuerty. it bemg open either to tin' judgment -ereilitor or the judgment-debtor to 
apply that the bubuice dne upon d<*criH' after rosak* of the portion already so!dl„ 
shoia^l be realbed Croin Uh> defaulter. — Jay Chuodcr Biswas (JudgiiieDt*dob|ofX 
Appellant, e. Kali Ktsbore Dey ffiitsar and others (Decree-holders), Respondeuts, 8 
Cal Law Uep- 41. 
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WasRE property ba» been isiold um)er a decree, and the purchaser at tlio execit* 
tion-eaJe has made default in paying tlie purchaee-money, the remedy of the judg-? 
inent'Creditor w not IhnitM by r. 254 of Act VIII. of 1859 to a suit agatnat the 
defaulting purcliaaer. He is entitled to recover the bahioce of his debt from hia 
judguient*debtor, who may, perhaps, have his reniiMiv Against the defaulting pur- 
ohai^. Joobniji Sing r. Gaur Hnkah Lai (7 Cal. \V. li., Civ, liul,, 110) dis^nto<l 
frofii. — ^Auiiudravbapuji (Original Plaiutiff), Apindlant, ^khl>aba and others (Ori- 
ginal DefendafttR), Reapondenta, 1. L. R., 2 Bom. 562. 

A POROtiAsKR of property at ii (>>urt-«ak‘ who fails to pay the deposit (25 per 
cent, on the purciwHt*- money) diix*ct«Mi to be jmid by r. 306 of tim Civil Prootslure 
Code is a defaulting pureliaser within the moaning of r. 293 of that Co<le, and liable,, 
as such, to mak(^ gi>od any dehciency of pricii wl]ii«'h may happen on a resale, and all 
expenses attending the .same. A wil** in which a decr'*e-liolder hiiiiRelf or some other 
person for hlui, without the pennisHion of the Osiit lirst ol>t}iined, becomes th<^ pur- 
chaser, is not ipMO facto void : it is a good siile unless and until set UHide by the 
Court nnder the provisions of s. 294 of tho Civil Procedure Code. — Javberbai (Ap- 
plicant) e. Harihliai (Opponent), I. L. R., 5 Bom. 575. 

Deeree-hoider not to bid holder of a decree in execution 

for or bay property without of which pro|>erty ifl Sold shall, williout the 
penaission. express permission of the Court, bid for or pur- 

chase the property. 

When a decree-holder purchases with such permission, the purchase- 
Hdooree hoUter purchase, money and the amount due on the decree may, 
amount of decree may be it he SO destres, be set-off against one another, 
taken aa paymeut. Court executing the decree shall enter 

up satisfaction of the decree in whole or in part accordingly. 

When a decree-holder purchases, by himself or through another 
person, without such permission, the Court may, if it thinks ht, on the 
application of tlie jiidgnient-debtor or any otner person interested in 
the sale, by order set aside the sale ; and the costs of such application 
and order, and any deficiency of price which may happen on the resale, 
and ail expenses attending it. shall be paid by the decree-boider. 

The abovo section applies to M. 8. C. C. and P. 8. C. C. 

A rnncHASK by the son of a (i<«cree-hoIder, uTKltrided in interest from his father, 
is a piirchasi* by the decree- holder within the meaning of r. 294 of Act X. of 1877 us 
it' stood previmwly to it« amonduient by Act XII. of 1879, and is atisoKitely void, if 
tlie purchase were made with funds which were the ioint«pn>perty of tho father ami 
son. In Um? alaienw of evidence to the contrary, the legal presumption would 1 k> 
that the funilH wiire joint-property. — N^rAyan DcHbpitnde (Original Applicant), Ap- 
pellant, V. An4ji Deslip^le (Original Opponent), licRpondent, I. L. R., 5 Bom. 13(l. 

The holder of a decree, in execution of which property is sold, is absolutely 
bcMind under Act X. of 1877, s. 2i*4, to have express perniiHsion from tho Court before 
lie can purcliose tin* pro|:wrty ; and whether this objection is taken and prcRHcd or 
otberwuie, a sale to him is invalid, unless lie has got explicit permission. The use, 
at a sale, of language by an interuling bidder in disparagement of the property for 
the porpo^ of induencing bystanders, and deterring them from bidding for tho 
property, i» a inateriaf in’*'ff*»wnty/’ sulfMdfmt to render tli© sale invalid, under s. 31 1 
of the aame Act — ^Rukhinee Buliubh u. Brojouatli Sircar, 1. L. R., 6. Cat 308. 

295 . Whenever assets are realized by sale or otherwise in execution 
pfooeedsofoseeutton-aaie of a decree, and more persons than one have, 
to be^ dividod rateabiy prior to the realization, applied to the Court by 
SBKMig doorao-hoidonu which Boch assets are held for execution of 
decrees for money against the same jndgmeiit-debtor, and have not 
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obtained eatis&oPioe thereof^ the aeeets* after dedneimg the costs of the 
realisatioB, shall be divided rateabl; among all each persons : 

Provided as follows : — 

(а) when an; property is sold subject to a mortgage or charge^ the 
Proriio whm pdroperty !• mortgagee or incumbrancer shall not as such be 

entitled to share in any surplus arising from 
such sale : 

(б) when any property liable to be sold in execution of a decree 
is subject to a mortgage or charge, the Court may, with the assent of 
the mortgagee or incumbrancer, order that the property be sold free 
from the mortgage or charge, giving to the mortgagee or incumbrancer 
the same right against the proceeds of the sale as he bad against the 
property sold : 

(c) when immoveable property is sold in execution of a decree . 
PrsTito. ordering its sale for the discharge of an incum- 

brance thereon, the proceeds of sale sball be 
applied — 

first, in defying the expenses of the sale ; 

secondly, in discharging the interest and principal-money due on 
the ihcumbrance : 

thirdly, in dt8chargin|; the interest and principal-moneys due on 
subsequent iucumbrances (if any) ; and 

fourthly, rateably among the holders of decrees for money against 
the judgment-debtor, who have, prior to the sale of the said property, 
applied to the Court which made the decree ordering such sale for exe- 
cution of such decrees and have not obtained satisfaction thereof. 

If all or any of such assets be paid to a person not entitled to 
receive the same, any person so entitled may sue such person to compel 
him to refund the assets 

Nothing in ^is section afiects any right of the Government. 

Tbs above aeotion applies to M. 8. a G. and P. S. C. C. 

^ Am attaching ereditor has not, as such, any right to redeem a mortgage RiihaifTt- 
f Cal sttaohmeat.--8oobhul Cbnnder Paul v. Nitye Churn llyaack, I. L. 


Hraa that as* 206 and SMMi most be read together, and that an ordinary judgment- 
credit^ not entitled, under a. 2^6, to a rateable proportion of the aaaeta realised by 
tlie erne of such house or building, under a decree obtained by another creditor for 
rent due to him in respect of the said house or building-— MSmklal Venilkl v, Lakba 
and Minsing, I. L. R., 4 Bom. 424- 

M^IYS paid into Oourl by sale or otherwise in execution of a decree are assets 
mm the raoment of their payment into Court, and are available, under s. 2% of 
the Cede of Civil Procoduvo (Act X, of 1877), for rateable distribution only amongst 
d^^-bmdeie who have applied for execution prior to that time. — ^Vishvanith 
(^PPh®s>it) m* Vtrobsnd Phntehand and others (Opponents), I. JU. B,, 


Api%i^TIOII was mads for execution of a decree for money against R, and also 
for axecutioii of a deoiee amdnst E and another person jointly and eeverally. Cer- 
tiim imr^vwile property bmonging to R was sola in execution of the first decree. 
m amts wlu^ wm rsaliaed by such sale being sufiSlcient to satisfy the amoonts of 
w>th proper^ was then sold a second time in execution of the second 

oecn^ : under these ctrcuinslaiioea, that the second f>ale should be eet astde* 

not being allowed with reference to the provisious of s. 205 of Act X., 1877.— BaU 
I L ^ 3 ^**^^^^*^**®*^ taiiianji 1 a 1 and another (Opposite Parties), 
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Tfis Judge t Court of SmuU Outwes •ittSo^ in tlio exoKttM of powem no 
imch aud in the exerciae of bk powera aa a Subordinate Judge ia not one and tbe 
eauia Court but two different Courta. therefore, that uie holder of a decree 

made by the Jbdge of a Small Oauae Court in the capacity of Subordinate Judge, who 
liad applied to auch Judp acting in that oapaoi^ for execution of hk decree, waa 
not tlkereby entitled to sfiare mteabl^, under a. 295 of Act X. of 1877, in aaaeta aub* 
sequently realked by tale in execution of a decree made by aucb Judge in the' 
capacity of Judge of auch Small Cause Court. — Himalaya Dank (Plaintiff) e. Hurat 
and another (Defendants), 1. L. R., 3 All. 710. 

A iODOURSiT-caBOiTOR in execution of his decree attached certain property l>c1ong« 
ing to hi« judgment-debtor while Act VIII. of 1859 was in force. Thk prof^erty 
was ultimately sold on the 9th January 1879, after Act X. of 1877 caino into 
operation. Two days before the subs, another judgment-creditor applied to have his 
decree aatiidiod out of the imuuc property by a rateable diKtribution of the prixjeeda 
which might bo realized. Held that the prior attaching creditor by his atUchmont 
under Act VIII. of 1859 acquired, under s. 270 of tliat Ac^ a right to have hk 
decree first satisfied in full, and that he was not depriveil of this right by the change 
in the law introduced by Act X. of 1877, a. 295.»NarandaH u. B4i Manchlia, 1. L. 
li., 3 Born. 217. 

Thk fiM't that a money-decree ha« laien oldaint^d on a bond by which properly 
has been mortgaged d<M‘s not d<‘Htroy the lion on that property. It is open to a 
plaintiff to esttiblkh hk right on the bond, as w<*ll as on tno decree. The pur|)ort 
of HH. 270 and 271 of Act VUI. of 1859 (with which «. 295 of Act X. of 1877 cor- 
responds) is not to alter or limit the rights of parties arising out of a contract, but 
simply to detennine questions between rival decree-holders standing on the aaino 
footing, aud in resjx^ot of whom there is no rule for otherwise determining the iikmIo 
in which proceeds of pro|K‘rty sold in execution sliall be distributed. — liusoon Arra 
Begum an(i another (Ptaintiffs) s. Jawadoun uksa Saiooda Khandan and others (De- 
femhiiits), L L. U., 4 Cal. 29. 

Certain moveable property was attached in execution of decrees of the Stuiill 
Cause Court at Ahiuedabad. After the attachment, but bef(»re tin? sale of tbc at- 
tiched property, other creditors of the same judgment-debtor obtaimnl deerties 
against him in the Court of the Subordinate Judge at the same place^ and applied to 
it for the attachment of the same property in execution of their deiTfios. The 
Siibonliuate Judge, accordingly, uthicned it by nrobibitory orders issued to the Judge 
of the Siiiall Cause Court. After the sale, the nolders of the decrees obtained in tlio 
Subordinate Judge's Courts claimed a rateable share in tlio assets rcalked by Ibe 
Stoall Cause Court, under Act X. of 1877, s. 295. Held that they were not entitled to 
any share in tlie ushcIji until after satisfaction of the decrees of the Small Cause 
Court— Jetha M4dhowjite. Najcrali Abrahimji, I. L. H., 4 Bom. 472. 

One Manikal obtained a decree against L and M for rent due from them, and, in 
execution thereof, applied for the attachment and sale of two houses, with their 
compounds and the ground underneath them (in respect of which propfjrty the said, 
rent had fallen due), belonging respectively, one to each of hk judgment-debtors. 
The properties were, accordingly, sold on 23rd July 1879, and the sale-proceeda 
handed over to Miniklal. In the meantime, on the loth February 1879, D, a judg^ 
ment-creditor of M under a mouey-dfxjree, applied for the attachment and sal© of th© 
same immoveable property (excepting the houses) of hk judgment-debtor, wdiich 
Imd been previously attached under Mdniklars decree for rent On tlie realization 
of the sale-proceeds, D applied, under Act X. of 1877, s. 295, for a rateable propor- 
tion of the assets realized oy the sale of M*s property in execution of MinikJfd’s 
decree. MM that D was not entitled to each rateable proportion of the assets. — 
Manikhd Venilil e. Lakha sad M^osing, 1. L. R., 4 Bom. 429. 

The salary of a k4rkun, who was employed in the Second Olasa Subordiitate 
Judge's Court of Anklesvar, was attaobed, in exeoutton of a decree of the First 
Class Subordinate Judge's Court of Surat, by an order issued by tlie Burnt ConrL 
directing the Anklesvar Court to tt<m and remit, every month, a moiety of the saia 
k^kun'a salary to itself (the Surat Uourt) uniti satisfaction of the decree. Wlivlo 
the decree of the Surat Court was thus in course of execution, another judgment- 
ofudilor of the Mrkdii, who Imd obtaiiied a decree m the Anklosviur Cou^ 
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to It for A mteithlo diAtiibotioa of tho moie^ between lumaell and the Snrat decree' 
Wider, wider s 296 of tW Civil Procedure Code, Act X. of 1877. MM that the 
applicatioii was not sustainable, tnasniucb as tlie decree of tlie Surat Court was be- 
ing ejuicuted by itself, and not bv the Anklesvar Court, to which the order of attach- 
meut was sent as the head of a aeparttuent, or as ** the officer whose duty it was to 
disburse the salary ” and not as the Court executing the decree of another Court. 
Jetha Madhavji e. Najarali Abramji (L L. E., 4 Itom. 472) followed. — Krishnashankar 
(Decree-holder) v, Clmudrdsliankar (Judgment-debtor), 1. L. K., 5 Bom. 198. 

In execution of a decree of a Munsif's Court, the plaintiff attached certain 
money, tlie proceeds of decrees which her judgmcut-debtor had obtained against 
third parties, then lying in a Small Cause Court to her credit, and subsequently 
obtained an order frofn the Muuslf directing the same to be paid to her in satisfac- 
tion of her decree, which order was duly cuinmuriicated to the Small Cause Court 
Judge. Subsequently, the defendant, who held another decree against the same 
judgment-debtor, attached the same sale-proomls. The Small Cause Court Judge 
then prooeed(Ml, under h, 272 of the Civil Procwlure Code, to enquire whether the 
plaintiff was entitled to any priority over the second attaching creditor, and, having 
decided tliat question in the negative, divided the 8ale-prt)ceed8 rate^bly beween 
them. In a suit brought by the plaintiff, under the above circumstances, to recover 
from the defemdant the portion of the sale- proceeds so paid to him : Melfl tliat s. 
295 of tlie Civil Procedure Code had no application, inasmuch as the plaintiff had 
not applied to the Bmall Cause Court Judge to execute her decree, and it had never 
been transferred to the Court for execution ; and that the proviso in s. 272 is merely 
intend^ to mean Uiat any question of title or priority is to be determined by tbo 
Court in which or in whose custody the property is, and not by the Court which 
made the order of attachment, ize/d also that, previous to the order by the Mun- 
aif dircctlug the payimmi to be miule to the plaintiff, the Small Cause Court Judge 
would have had jurisdiction to dtail with the qut^stion he hud tried ; but as that 
order was made prior to the attachment by the defeinlant, the judgment-debtor had 
no iutereatiu Uio money which could be so attached, the effect of that order being 
to vest the prtipeily in the money in the plaintiff, and to take it out of the disposal 
of tlie SmaU Cause Court J udge^ and consequently Uic order for distribution was 
wrong, and the plaintiff was eutitlod lo the iltHjree she sought. Qumtre — Whether 
an order made hv a Court under s. 272 was intended by the Legislature to be a ffnal 
Older ?--Gopee Katli Acliarjee v, Achoba Bihee, I. L, It., 7 Cal. 553. 

Tai proclamation of sale required, by s. 274 of the Civil Procedure C<Kle, to W 
made at some place adjacent to the property to be sold, and the tixing up of a copy 
of the order in a conspicuous part or the property, are acts wliich must precede the 
posting of the notices in the Court-house as required by s. 290, Where the sale- 
proceeds of a portion of several parcels of property are sufficient to satisfy the 
decree of a judginent-creditor who has attached the property, another judgment- 
creditor, although he has not uttaelied the projierty, is still entitled lo have the 
remainder of the property sold to satisfy hts decree under tlie provisions of s, 295 
of the Civil Prootxiure Code. Three mousas were attachcMl in execution of decrees 
obtained by A and B, IVior to the sale, C, who had also obtained a decree against 
the owner of the land, applied for leave u> execute his decree, in order that lie might 
wticipato in the sale-pittcefsis under s, 2^ of the Civil Proctslure Code. Ujam the 
day ilxed for the sale, the Diqnity Comnussioner was unable, threugli iUncss. to at- 
toml ; and he postponed the sale for tliree days. Two of tlie mouxas arere solfl, and 
realised more tlian enough to satisfy tlie decrees of A and B. The tliird vrus then 
«old in satisfaction of C*i dccrtH*. Upuu an applioation by the judgment-debtor to 
sot aside the sale on the ground of irregularity, it ap)H»ared tliat notice of Uk* sale 
b^ been posted in the <>>nrt-bouse more than tliirty days liefore the date fixed for 
the sale, but had only been pnblislKHl on tlie properties to be sold live days lieforo 
tliat date ; notice of the existonoe of a mortgage on tlie properties, but no 
further partieulara^ was given, and the mortgagee aras allowed to piirctiaae ; and Uiat 
the Deputy Comtnttsioner ha«i acoepted the re|>orts of the Naxir and Court-peon an 
to ll» proolaniarion of sale, and had rnttMed to allow the judgment-debUir to give 
e>idunoe of its iusuffiotenoy. MM that the proclamatiou of wle on the property 
having taken plaoe only five days prior to the date of sate, and the partiooUra of the 
not having bm gtve% there bad been sueb material irregulaiitifia in thn 
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pablfcatmn as to entitlo Uie jtidgmefit*debtor to give evitienoc of them ami the other 
aUegations made by httii^ in otxler to nhow that he had 8u6fered material injury by 
reason of such irregularttieti. HaM aUo that the Deputy Comtiiiaaioner waa not 
entitled to proceed upon the rep(»rta of t!H> Naxir and Court-neon, hut was bound to 
hear the evidence tendered by t^ lodgment-debtor, though ne was jnstified, under 
a, 291, in postponing the sale as he had done, //s/d, furtherj tliat the third judg* 
ment-ereditor, who had not attached the property, W’as still entitled to have the salo 

£ r<K’oeded with, and his deert^<* satisfied under the pn>visiouH of s. 296. — Mohunt 
[egh Lall Pooree e. Shih Pershad Madi, 1, L. R., 7 Cat. 34. 

(b) R'iUea as to Movmhle Property* 

296. If the pro|>erty to be sold be a neg«»tiable instrument or a 
Rules as to negotiable in- share ill any public Ootiifiaiiy Or Coqmrattou, 
Btrnmente and shares in the Court may, instead of directing the sale to 
puVihc Companies. made by public auction, authoiise the sale 

of such instrument or share through a broker at the market- rate of 
the day. 

The above section applies to M. S. C, 0. and P. 8. C. C. 

1J97. In the cane of other moveable property, the price of each lot 
Paym«nt for other move- shall be paid for ac the time of sale, or as soon 
able property sold. as the officer hohlinsr the sale directs, and, 

in default of piiyrnent, the property shall forthwith be again put up and 
sold. 

On payment of the purchase- money, the officer holding the sale 
shall grant a receipt for the same, and the sah^ shiiU become absolute. 

Tuk ttlxivc rtcctioii applicH (o M. S. C. 0. and P. 8. 0. 0. 

Titf. provisioiiH of ». *293, Art X <»f 1877 (Civil PrmN'durc Code), for making a 
defaulting pnn'htiscr at a Kuh* lishlo for any defj<;i«‘ncy on a renultf, oxh'itd to all 
salfS, whether of rnoveabh^ or imiiioveahle propertv, and uImo to rewdoM lurid under 
8:<. 297, 3t>t5, and B08. — Huuidhani Stdiai r. Hajrani FCoocr, I. L. R., 7 Cul. 337. 

298. No irregularity in publishing or conducting the sale of move- ‘ 
IrrPKnUritvmdtoritiate able projierty Hl.all vitiate ihe sale; bat any 
Mle of movoabi© prop«?rty, per8i»n su.sfaitiiiig aijy iiijiirv by reason of such 
bnt any person iiijnred irregularity at thc hand of any other person 
may institute a suit against him for compensa- 
tion, or (if such other be the purchasei) for the recovery of the 
specific property, and for compensation in default of such recovery, 

Tiik shove section applies to M. 8. C. C. and P. 8. C. C. 

299, When the property sold is a negotiable instrument or other 
Delivery of TOovwibl© pro- moveable property of which actual seistire has 
perty actually seised. been maile, the property shall be delivered to 

the purchaser. 

The alK>v© section applies to M, S. C. C. and P. 8. C. C, 

900. Wlien the property sold is any moveable property to which 
ofmor«,bi.p«.. ju(|gmeiJt-debtor i*. entitled miWect to tlie 
perty to which judgment- possession of Some other person, the deJiveiy 
debtor eatittod subject to thereof to the purchaser shall lie made by giv- 
ing notice to the person in possession, prohibit- 
ing him from delivering possession of the property to any person except 
the purchaser* 

The above section applies to M. 8. C. C. and F. 8. C, C. 
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SM, Wlicn the property wM ta « debt not seCTred a o^jaif® 
Iteliray of dobhi ud of inrtrument. or w a eharo ia any poWic C^- 
idiHmiiapiibtioOoin|»niai. pauy, the delivery thereof enall be mMe a 
written 0r(ler of the Court firdbi httifig the creditor from receiving the 
debt Of any interest thereon, and the debror from making payment 
thereof to any person except the purchaser, or prohibiting the person in 
whose name the share may be standing from making any transfer of the 
share to any person except the purchaser, or receiving payment of any 
dividend or interest thereon, and the manager, secretary, or other pro- 
per officer of the Company from permitting any such transfer or mak- 
ing <tay such payment to any person except the purciiaser. 

Tiik almve section applies to M. S. C. C. and P. 8. C. C. 

SQ2. If the endorsement or conveyance of the party in whose 
Tmrmfw of imiafotiabieiu- name a negotiable instrument or a share ia 
•trumetkts and akoriM. any public Corn ffany is Standing is required to 
transfer such instrument or share, the Judge may endorse the ipstni- 
Yuen t <ir the oertiHcate of the share, or may execute such other docu- 
ineut as may be necessary. 

The endorsement or execution shall he in the following form or to 
the like elfect: — “ d. B., by C. D., Judge »>f the Court of (or as the ease 
may be) ; in a suit by F, against A. B** 

Until the transfer of such iristiument or share, the Court may, by 
order, appoint some person to receive any interest or dividend due 
thereon, and to bign a receipt for the same ; arid any endorsement made, 
or document executed, or receipt signed, as aforesaid, shall be as valid 
and elTectuai for all pm poses as if the same had been made or executed 
or signed by the party himself. 

Tub above acetion applies to M. S. 0. 0. and P. 8. C. C. 

303. In the case of any moveable property not hereinbefore pro- 
Veating order in oaae of vided for, the Court may make an order vest- 

other propertj. gmjji property in the purchaser or as he may 

direct ; and such property shall vest accordingly. 

Tax above section applies to M. 8. C. C. and P. 8. C. C. 

(o) Buies as to Immoveable Property. 

304. Sales of immoveable property in execution of a decree may 

‘ What Courts may «wd«f be ordered by any Court other than a Court of 
■aleaof land* Small Causes. 

305. When an order for the sale of immoveable property h^is been 
PcNiipoiieBietit of tale of iiiado, if the judgment-debtor can satifify the 

land u» oiiablo dofondant to Court that there is reason believe that the 
fiaissaDiottatofdsma. ^ amount of the decree may be raked by mort- 
gage or lease or private sale of such property, or some part thereof^ or 
of any «>ther iinmoveaUe property of the Judgment-debtor, the Court 
may, on his apidication, pc^pooe the sale of property comprised in the 
order for sale, tor such period as it thinks proper, to enable him to raise 
the amount. 
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In snoli case the Court shall grant a certificate to the ju<)gment« 
to judgment* debtor authorizing him, within a period to be 
meutioncd therein, and notwithstanding any- 
thing contained in section 276, to make tJie proposed mortgage, leasOj, 
or sale: provided that ail moneys payable under such mortgage, leasOi 
or sale, shall be paid into Court, and not to the judgment-debtor : 

Provided also that no mortgage, lease, or sale under this section* 
shall become absolute until it has been confirmed by the Court. 

306. On every sale of immoveable property under this chapter, the 
Deposit by purchaser of person declared to be the purchaser slmll pay, 

immoveable property. immediately after such declaration, a deposit of 

twenty-five per centum on the amount of his purchase-money to tbo 
officer conducting the sale, and, in default of such deposit, tho property 
shall forthwith be put up again and sold. 

Tub provisions of s. 293, Act X. of 1877 (Civil Promlure Code), for making a 
defaulting purchaser at a sale liable for any deficiency on a resale, extend to all 
gales, whether of moveable or immoveable j^OfMjrty, And als(» to ressiles held under 
ss. 297, 3(X3, and 308. — Ramdhaui Saliai •». Kajrani Kooer, 1. L. K., 7 Cal. 337. 

A oo-SHABBR in undivided immoveable property, of wbieh a nbnre is sold in 
execution of a decree, does not, under Act X. of 1877, s. 310, acquire tho right of 
pre-emption as against a stranger to whom such share i\as been kiioeked down, by 
merely asserting such right at the time of sale, and fulfilling the conditions of sale 
required by ss. 300 and 307 of that Act. He must hid at iho sale, and ns high as 
tbo stran^r, before he can acquire a right of pro-empli<»n under that st^clion- *~Tej 
Singh V, uobind Singh, I. L. U., 2 All. 850. 

Tub requirement of a. 306 of the Civil Procedure Code applying to all casea of 
sale of immoveable propert}' under chapter xix., a decree holder buying with per- 
mission given under a. 294, and desiring to set-off his purchase-money against the 
amount of the decree, is not exempt from the necessity of making at the time of 
sale a deposit of 25 per cc?nt. on the amount of such piircliaHc-money ; and such 
deposit must be made in cash. The option mo to set-off tho purchast^-money cannot 
1)0 exercised by the purchaser until the conlirnialion and payment of expensoH of 
the sale. Where, however, all parties interested in tins amount to he dopositt^d have 
waived their right to have that amount deposited in cash, the sale ought not to ho 
set aside on tlie ground that a cash deposit has not been uiado. — (lopal Singh (Judg- 
ment-debtor), Appellant, v. Ray Banwaree Lall Sahoo (Judgment-creditor), H(«jpond- 
ent, 5 Cal. Law Hep. 181. 

307. The full amount of purchase-money shall be paid by tho 
Time for payment in foil purchaser before the (^oui t clo-ses on the fifteenth 

day after the sale of the property, exclusive of 
such day, or, if the fifteenth day be a Sunday or other holiday, then oti 
the first office-day after the fifteenth day. 

A co-SHARKR in undivided immoveable property, of wduch a share is sold in 
execution of a decree, docs not, under Act X. of 1877, m. 310, ftc<piirf» the right of 
pre-emption as against a stranger to M'hoin such share has been knocked down, by 
merely asserting such right at the time of sale, and fuliilling the <*ondiHon« of sale 
required by ss. 306 and 307 of that Act. He must bitl at tlio khIc, atvl an high as 
the stranger, before he can acquire a right of pre-« inption under tliat s^^ction. — TeJ 
Singh r. Uobind Singh, I. L. B., 2 All. 850. 

308. In default of payment within the period mentioned in the 
Prooeduro in daikult of last preceding section, the deposit, after defray- 

paymens. ing the expenses of the stile, shall be forfeited 

to Ooveroment, and the property shall be re-sold» and the defaulting 

C.P.20 
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purchaaer shall forfeit all claim to the pro^rty, or to any part of the 
sum for which it may subsequently be sold. 

Thk proviftkms of «. 293, Act X. of 1877 (Civil Procedure Code), for making a 
defaulting purchaser at a wilo liable for any deficiency on a resale, extend to all 

gales, whether of moveable or immoveable property, and also to resales held under 

SH. 297, 306, and 308— llamdhani Sahai v. Ilajrani Kooer, I. L. R., 7 Cal 387. 

309. Every re-sale of immoveable property, in default of payment 
Notification cm re-sale of of the purchase-money within the peri^ aliow- 
immovcable property. ed for such payment, shall be made after the 
issue of a fresh notification in the manner and for the period herein- 
before prescribed for the sale. 

The provisions of s. 293, Act X. of 1877 f Civil Procedure Code), for making a 

defaulting purchaser at a sale liable for any doiiciency on a resale, extend to all 

sales, whether of moveable or iinmoreablo proper^, and also to resales held under 
ss. 297, BOG, and 308. — Karndhaiii Sahai v. Kajraiii Kooer, I. L. B., 7 Cal. 337. 


310. When the property sold in execution of a decree is a share 
Oo-iharorofsharoof un. of undivided immoveable property, and two 
divided estate sold in exeon. or more persons, of whom one is a co-sharer, 
tiontoliavo preference in respectively advance the same sum at any 
bidding at such sale, such bidding shall be 
deemed to he the bidding of the co-sharer. 

The provisions of s. 310 of Act X. of 1877 are not applicable in a case where 
the property sold is not a sharo of undivided iminc»veablo property, but the rights 
and interests of a mortgagee in such a share.— Jairam Das and another (Defendants) 
fj. Beni Prasad (Plaintiff), I. L. R., 3 All. 15. 

The TcquirtmumtH of b. 310 (»f Act X. of 1877 arc not satisfied by the co-sliarer 
preferring his claim to tht» right of pre-emption before the property is knocked 
down, and offering to pay a sum ecjual to^tbat bid by the highest bidder. That sec- 
tion contfimplates a distinct bid by the eo-sharcr in the ordinary manner of offering 
bids. TejSingh v. Gobind Singh (I. L. U.. 2 All. 860) followed. — Him (Plaintiff) v. 
Dnag Ali Kluin (Defendant), 1. L. R., 3 All. 827. 

A 00- sharer in undivided immoveable property, of which a share is sold in 
executiou of a decree, diwH not, under At^t X. of 1877, h. 310, acquire the right of 
pre-emption as against a stranger to whom such sliaro has been knocked down, by 
merely aaeerting such right at the time of sale, and fulfilling the conditions of sale 
required by ss. 306 and 307 of that Act. He must bid at tlio sale, and as high aa 
the stranger, before he can aci}uire a right of pre-emption under that section,— Tei 
Bing u. Gobind Singh, I, L. R., 2 All. 850. 

A SHARE of undivided immoveablo property was put up for sale in execution 
of a decree, and was knocked down to M. Before it was knocked down to him, A, 
the decree-holder, wIjo hod obtained i^rmission to bid for and purchase such share, 
and who was a co-sharer of such share, bid the suinc sum as that for which it waa 
knocked down to M, claiming the right of pre-emption. The Cimrt executing such 
decn^e sul>sequently made an onler confirming the sale of such share in favour of A. 
M applied, impugnmg the propriety of the confirmation of the sale in &vour of 
A, Meld tliat smdi appeal wouht not lie.— Munir ud din Khan and another (Auction- 
purchasers) e, Abdul Kaliim Khan (Ihjcree- holder), I. L. R., 3 All. 674. 


311. The decree-holder, or any person whose immoveable property 
V ** i ^ M under this chapter, may apply 

•ale^^^iToia grounTof ^ Court to set aside the sale on the ground 
irtvgolariiy. of a material irregularity in publislung or 

conducting it ; 

but no sale shall be set aside on the ground of irregularity unless 
the applicant proves to the satisfaction of the Court that he has 
sustained substantial injury by reason of such irregularity. 
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Tbm mle ol immoyeable property by an amin on a close holiday is not illegal, 
nor k it an irregularity in publishing or conducting the sale. — Bisraiu l^bton 
(Decree-holder) e. Sahibun-Kissu (Auction>purchaser), I. L. B., 3 AIL 333. 

^ The provisions of s. 13 of Act XV. of 1877 are not applicable to proceedings 
in the execution of a decree. — Ahsan Khan (Judgiiient-Jebtor) e. Gangs Rain 
(Decree-holder) and Muxzaifar Ali Khan (Auction-purcliaser), I. L. R., 3 All. 185- 

WHXRSt after a judgment-debtor has applied, under Act X. of 1877, s, 311, to 
have a sale sot aside, the auction -purchaser is made a party to the proceed ings, and 
the sale is set aside, the auction-purchaser can appoal against the order setting aside 
the sale.— -Gopal Singh e. Diilar Kuar, I. L. B., 2 AIL 35^2. 

ALTHonoH the auction-purchaser may not apply under Act X. of 1877, s. 311, to 
have a aalo set aside, ho may bo a iwty to the pioeoedinjE^ after an application lias 
been made under tluit section, and then, if an order is made against him, lu? can appeal 
from such order under s. 588. — Kanthi Ram e. Bankey Lai, I. L. R., 2 All. 3%. 

Tub procedure to be followed upon the wile of an under-tenure is that pre- 
scribed by the Civil Procislnre Code. S. 31 1 does not apply only to sah's made under 
chap. xix. of the Code, an<l th<‘ sale of an iinder-lonun? may he set aside upon any 
of the grounds mentioned in that section. — Azizoonnessa Khatoon v. Gora Chand 
Dass, L L. R., 7 Cal. 1G3. 

WUBN a judgment-debtor has died after deenw, but before application has been 
made to execute the decree, the Court, before directing the attaenimmt and sale o£ 
any property to proceed, must issue a notioo to the party against whom the execu- 
tion 18 appiieil for to show cause why the ileereo should not he executed against him, 
and its omission to do so will invaliciate the entire suhsttquent proceedings. — In tho 
matter of the petition of Ramessuri Dasseo. Uaraessuri Dassoe v. Doorgadass Chat- 
terjee, I. L. R., 6 Cal. 103. 

The omission to specify in the proclamation tlio amount of Government rov(;- 
ano payable in respect of the property sold in execution of a docrec is an irregu- 
larity contemplated by s. 311 of the C<Mle of Civil IVoceduro, and where it appeared 
that an inadequate price was obUdned in u case where such an oinissiou was made, 
the High Court set aside the sale, although the irrc^giilarity hu<l not been mode a 
^ound of objection in the lower Court. Sret' Girdhuri 8iiigh v. Iliirdeo Nuraiu 
Bingh (L. R., 31 A., 2,‘i()). — Maliabir Persbiid Singh and another (Appellants) r. R. 
Olpherts and another (l^pondents}, 9 Cal. Law Hep. 134. 

Tub holder of a decree, in execution of which projicrty is sold, is absolutely 
hound under Act X. of 1877, s, 294, to have express poriniBsion from the Court heforo 
he can purchase the property ; and whether this ohjectiou is taken ard pressed or 
otherwise, a sale to him is invalid, unless h(> has got explicit p(TUiissjon. The use, 
at a sale, of language by an intending biddt*r in fiiMpanigemcijt of the »ro|)erty for 
the purpose of inllueucing byBUnders, and deterring them from bidding for the 
property, is a ** material irregularity,” sniHcient to render the sale invalid, under s. 311 
of the same Act. — Ruhioec UuUubh e. Brujomith Sircar, 1. L. R., 5 Cal. 308. 

Undbr ss, 289 and 274 of the Civil Procedure Code, it is necessary that a copy 
of the sale-proclamation should be affixed to sonic conspicuous place on the propc^rty 
attached ; and the omission to do so is a material irregularity within the tneaning of 
e. 311 of the Coile of Civil Procedure. If it is proved that the price obtained for 
property sold at an execution-sale is greatly iimdficpiate, and if it be also proved that 
there Im been a material irregularity in publishing or conducting tho sale, the Court 
will presume that the irreguiarity was the cause of the inadequacy of price, until 
proof is given to tho contrary. — -iKalytaFa Chowdharin v. Uamcoomar Goopta, I- L. E., 
6 Cal. 463. 

The property of a judgment-debtor was proclaimed and advertized for sale in 
execution of a decree on a certain *lay. The proclamation «<!t out j>articaJar» of tho 
property, hut subsequent to such proclamation a portion of the property was released 
to a thvd party. Notvrithstandiug tills fact, no fresh procUmation was mmic, and 

sale took place on the day originally fixed. Held that the omission to issue a 
fresh proclamation was a material irregularity, inasmuch as the jurlgment-debtor was 
matamd to have a prodamatioii issued accuraUrly describing the property to be eohl. 
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and that snch tn’oclamation should be publtahed thirty days before the sale (I. L. 
R.. 3 All. 542).— Shib Prokash Singh (Judgment>diebtor) v. Sardar Dayal Kngh 
(Decreo-hohier), I. L. R., 3 Cal. 544. 

Whbh liberty is given to a decree-holder to bid at the sale of the judgment- 
debtor’s property, ho is bound to exercise the most scrupulous fairness in purchas- 
ing tliat property, and if ho or his agent dissuades others from purchasing at the 
sale, that of itself is a suiHoient ground why the purchase should be set aside. 
Where a decree-holder was joint in family with tlie manager of an infant defend- 
ant, and the defendant’s property was to be sold in execution of the decree : 
Held that the dcorco-holder ought not to bo granted leave to purchase at the sale, 
because any purchase made by him would be for the benefit of the family or 
which tho inanagor of the infant defendant was one of the mcml>ers ; and it 
would, in fact, ho a purchase by an agent of tlie property of his principal. — 
Woopeiulro Nath Sircar v. Brojehdronath Mundul, 1. L. R., 7 346. 

On the day fixed for the sale of certain immoveable property in the execution 
of a decree the Court made an order postponing the sale, but the sale had been effect- 
ed before such order reached tho officer conducting it. The Court, on application 
having boon inadt^ to set aside tho sale, passed an order confirming it. Subsequently, 
an applic*ition by tlu^ decree-holder for a review of lliis order having been granted, 
tho Court pasHOil an order setting tho sale aside as illegal. Held that the sanction to 
tho sale originally given having been withdrawn, the sale could not legally be held, 
and the BJile wdnen was effected, tho order of postponement notwithstanding, was 
unlawful and invalid, anti in reviewing its first order, and in setting aside tho sale as 
illegal, the Court executing the decree liad not acted ultra wras, and its action was 
not otherwise illegal (II. 0. R., N.-W. P., 1874, p. 354). — Mian Jan (Auction-pur- 
chaser) V. Man Singh (Deopoc-holdcr), I. L. R., 2 All. 686. 

The onxission to give tho notice retpiired by s. 248 of Act X of 1877 to tho 
judgiuoiit‘debt(»r. on application for oxeoution of tho docroo, affocts tho regularity 
of the sale whion subsequently takes place in execution of tho decree, and tho 
validity of tho ©ntiro uxecution-pro(*e(‘dingft. Ramessuri Diisaee a. Doorgadass 
Chattorjoo (1. L. H., 6 Cal. 103) folltjwed JlMj therefore, whore execution of a 
decree was applied for against the legal representative of a deceased judgment- 
debtor, and tho notict* required by h. 248 of Act X. of 1877 was not given to such 
legal represenbitive, and o<*rtain immoveiiblo property belonging to tho deceased 
judgnieut-debtor was sold, that such sale htui been properly set aside by tlio Court 
executing the decree by u'ason of such omission. Quatre . — ^Whether such omission 
was an irregularity in ** publisliing or conducting” the sale witliin tho meaning 
of a. 311 ot that Act. — Imam-un-nissa Bibi (Auction-purohaaer) a. liakat Husain 
and Olliers (Judgment-debtors), I. L. R., 3 Au. 424. 

An appHoation under a. 811 of Act X. of 1877 to set aside a sale in execution 
of a decee having been miuie by tho judgment-debtor, tho Court exeeutiug the 
deon^c (Subordinate Judge) disallowed tho objeotiona, and passed an order confirm- 
ing such Hide. The jinlgment-debtor 8iibse<tuontly applied to tho Subordinate Judge 
for a review of itidgment. The Subordinate Jutfgo, without recording his reasons 
for granting suoii applioation, irregularly proceeded at once to pass an order setting 
aside Kuoh EUiio, witliout oanoidling the previous order ooulirming it. The auction- 
purchaser appealed to the District Judge, That officer^ treating tne appeal as one 
from au order gmnting an application for review of judgment, entertained it, and 
set aside the SubortUnate Judge's second order. Held that tho District Judge was 
not justifiiH) in entertaining such a])peal, such order not being one granting an ap- 
plication for review, but one setting aside a sale, ami as such not a[>pcalaldc. Before 
« review of iiidgment is granted, an order minting the application for review* and 
the rt^asons for granting Uio siuuc, sliould ho recorded. — Bhairon Din Singh (Judg- 
luout-debtor) o. Ram Sahai (Auclion-purcliaHcr), 1. L. B., 3 All. 316. 

On an applioation under s. 311 of the Civil Procedure Cotle (Act X. of 1877) to 
set aside a sale, it appeared Umt there hat! been a material irregularity in publishing 
tlie sals ; but no witnesses were callwl to prove tliat substantial injury had been 
caused thereby. It also appeared that seventeen days after the applicant had applied 
fur proclamations to be issued to his witnesses, he deposited die requisite fees ; and 
that, subsequently, tlicre was a delay of seven days tn tlw office in uwaing iuch 
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proclamations^ which were untimately issued only three days prior to the day fixed for 
the heariog. On the applicant aUegtng tliat, in consequence of such delay, he had 
not been allowed a fair opportunity to pro«hice his witii<'j*ses ; HM tliat the Court 
oannot presume that substantial injury has been oauscMl from the men» fact of there 
having been a material irregulariiy in publiHhing a niile *, but when both a tnaU^ritvl 
irregularity and substantial injury Iiave been provinl, the Court may reasonably 
presume that the substautial injury is due to such irregularity, litld also that the 
applicant, having been guilty of laches hiutsidC tuuild not be allowed to set up the 
delay in the oilice as a ground for the iu»n-pi<Hluctii»u of his wituesws, — llouoiiiali 
Moiiumdar r. Woomeah Chuudor Houdopadliyu, l« L. IC, 7 Cal. 7.’10. 

Thk mere fact that the amount of roni payalde in resfMxd of a tenure brought to 
sale in execution of a decree is not suted in the siile-prmdaniation is not a luaterial 
irregularity within the meaning of ». Bll <»f the Civil IVofcdurc C<hIc (Act X, of 
1877), though if tlie amount of n‘nt payable were stated to be more than it uclually 
was, that might constitute such an irregularity us Lcfwliug to lessen the pric<* at which 
purcliusers might be iliing tt> buy. Where ilecn-es for arrears of rent had been 
obtained by fractional shareholders in a tenure^ and in execution thensd* a moiety of 
Hie tenure had been sold, it a jipcared that the other moiety had bemj wdd at tlio 
same time in execution of a niortgage-decr<*e against some of tlie judgmenl»debtors 
in the runt-auits, on an objection i»e)ug Ukeii to the conlirmatinn of such side on iho 
ground that tlie whole tenure should liavo been sold in extsaitiou of the nuit decrees. 
Held that all that the decree -holders were entitled to have, sold was the riglib title, 
and intereat of their judgment-debPirs, and that tla y wen- in the pt>sition of ordi- 
nary creditors having no lieu <in the tenure ; and that, eouwe<|Uvutly, the mortgagor 
being entitled to enforce his Hen against the moiety covereil by hts mortgage, the 
sale of the remaining moiety in satisfaction (»f the n uL-deerec's was a go.sl sale, and 
could not be set iiaide. — Mobendro Couiuar Dull r. lleera Mohitn Comidoo, and 
lahanctiwury Duscc v. (iopal Dus Dutt, J. L. lb, 7 Cal. I'SS. 

Curtain immoveable j)rup<irty was attached in execution of a «lecree tmulc by 
a Subordinate Judge, and also in executi<in «d’ u decree made by a Munsif. XhcHC 
decrees wore held by the saine person, arul the judgmmit-dehtor was the same porson. 
Such property was sold in execution of Isith dccrecH. Un the applieation of the. 
judgment-debtor, who brought into Court the aiiioiint due on the ilecree made by 
the Subordinate Judge, and with the eonsioit of the deerei'-lioldcT and the aimtiou- 
purchaser, the Subordinate Judge made an illegal order setting aside such Bale. 
Subsequently, on the upplieulhm of the deeree-lndder and the auetion-pun'haser, the 
Munsif made an order eoutirming such sale. Per Spunkie, ,1. — 'I'liat the Subordiimtt> 
Judge had not any juristlielion undiT s. 2H5 <>f tin* Civil fVoce.durL‘ Code to dea. 
with such sale as regards the deeroe made by the Mui»sif, and the Mum if was nt»' 

E reeluded by tbal section from etinliriiiing such sale as regards th<j decree made by 
im by reason that the Subordinate Judge, a Court t»f .a higher grade, liad made at 
order setting it aside. Per Old Held, J. — Tliat, having regard to the provisions oi 
that section, it was doubtful whether the Munsif was emnpeteul Ut confirm snel 
sale ; but, inasmuch as the Subordinate J udge only intended to set it aside as regard# 
the decree made by him, and his order was illeguf, and the Munsif 's order had done 
Bubstantial justice, there was no reason to interfere. — Cimnui Lul and oihem (Judg- 
ment-debtors) V. Debi Prasa*i and another (Auction-purchasers), I, L. It., 3 All. 3.00. 

312. If no such application as is mentioned in the last preceding 
Sfibotof objeotion b«mg Section be ma<je, or if such application be mode 
dioailowod, and and the olyection be disallowed, tho Court ahal 

pass an order confirming the sale as regards the parties to the suit auc 
the purchaser. 

If such application be made, and if the objection be allowed, the 
of iu being allowed. Court shall pass an order setting aside the 
sale. 

No suit to set aside, on the ground of such irregularity, an orde 
passed under this section, shall be brought by the party against wiiots 
sneb order tuui been made. 
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Hxu) (OldSeld^ J., dimienUng) that a soft bv the parchaaer at a aale of immove- 
able property in execution of a decree, which has been set aside under ss. 311 and 
Bli of Act jC of 1877, to have such sale confirmed, on the ground that there was 
no irreguiarity in the publication or conduct thereof, is not barred by the last clause 
of s. 312 or by the last clause of s. 588, but is maintainable. — ^Azim>ud-din (Defend- 
ant) e. Baldco (Plaintiff), L L. B., 3 Ail. 554. 

Pbocskdihos to execute a decree commenced when the former Code of Civil Pro- 
eednre (Act VI II. of 1859) was in force ; but property belonging to the judgment- 
debtor was sold in pursuance of those proceedings on the 14th November, 1877, after 
the new Ck>de (Act X. of 1877) came into o{> 0 ratioD. Subsequently, at tbe instance of 
the applicant, the Court mide an order, setting aside the sale on the ground of irregu- 
larity. Held that this order was ffovemed by the former Code and was consequently 
not subject to appeal. — Chinto Jhoai (Applicant) u. Krisuaji Narayan (Opponent), 
1. L. B., 3 Bom. 214. 

Tbb Conrt executing a decree having made an order setting aside a sale under 
Act Vill. of 1859 of immoveable property iu the executiou of the decree, the pur- 
chaser at such sale sued the decree-holder and the judgment-debtor to have such order 
set aside and to have such sale confirmed iu his favour. Held (Oldfield, J., dissenting) 
that the suit was maintainable, the provision of s. 357 precluding an appeal from au 
order setting aside a sale, and not a suit to contest tiie validity of such an order, and 
that the order setting aside the sale in this case being ultra viree, the auction-pur- 
ohaaer was entitled to the relief he claimed. — Diwan Singh and another (Plaintifits) v, 
Bharatb Singh and others (Defendants), 1. L. B., 3 All. 306. 

On the 16th June 1877, certain property was sold in execution of decree, and 
on the 29th Juno 1877. the judgment-debtor, the owner of the property, applied to 
the Court to set aside tiie sufo, uud the sale was set aside by the Subordinate Judge 
on the 24tli January 1878. The decree- holder, who was the purohaser of the pro- 
perty, apiiouled to the Court of the District Judge^ who revorsed the order of the 
Hubonliuato J udge. ifs/d that the J udge had uo jurisdiotiou to do so, as the pro- 
ceedings must be taken tx> l>e governed by Act VI 11. of 1859 and not by Act X. of 
1877. Kanjit Singh e. Meharbau Koer (2 C. L. K. 391) cited and followed. — Burkut 
lliKisten and another (PetitionorH) Majidoounissa and another (Opposite Parties), 
3 Cal. Law Kep. 208. 

Cbbtxik immoveable property was put np for sale in tbe execution of B's decree, 
and was purchased by him. Subsequently, on the same day, such property was put up 
lor sale iu the executiou of S'n dtioree, aud was purchased by him. B objected to the 
oonfirmatiou of the sale to S on the gi-ound that S’s decree had been satisfied previ- 
ously to such sale, aud the Court executing the decrees made an order setting aside 
each sale on that grouud. S thereujKia sued B to have such order set aside, and to 
have such sale confirmed, and to obtain possession of such property. Held that, iuas- 
muoh as such oi*der bad not been made under s. 257 of Act Vlll. of 1859, but bad 
been made at tbe iustauce of a purcliaser under another decree, aud B's decree, as a 
matter of fact, had not been eaiisnod, 8 s suit to have such order set aside was maiu- 
taiuable. — Baugam iiam (Defendant) v. Bheo Baratt Bhagath (Plaiutiff), L L« B., 3 
AIL 112. 

r immoveable property was attached in execution of a decree made by 
a Subordinate Judge, and also iu executiou of a decree made by a Munsif. These 
decreet were held by the same person, aud the judgment-debtor was the same person. 
Bueh properly was sold in executiou of botn decrees. On the application of the 
judgment-del^r, who brought into Court the amount due on tbe decree made by 
tbe Bubordinate Judge, and with the consent of the decree-holder aud tbe auotioii- 

g urohaser, the Subordinate Judge made an illegal order setting aside such sale. 

ubee^uently, on the application of the decree-holder aud tbe auction-purchaser, the 
Mmmii made an order ooufirming such sole. Per Spaukie, J. — That the Subordinate 
Judge bad not any jurisdiction under s. 285 of the Civil Procedure Code to deal 
wHb euch eole as regards the decree made by the Munsif, and the Munsif was not 
preoluded by that section from ooufirming such sale as regards the decree made by 
am by reaeou that tbe Subordinate Ji^^ a Court of a higher grade, had made an 
order setting it aeidsw Per Oldfield, J. — ^That, having regard to the provisions of 
tbit MOtkMi, it was doubtful whether ths Munsif was oompstant to oonficgi sacb 
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Bale ; but, Inawnucb a« Ibe Subordinate Judge only intended to aet H aside as regards 
the decree made by bim, and Ium oixler was illi^gab and the Mnnsirs order bad done 
substantial justioCt there was no reason to interfere.'^Chunni Lai and others (Judgw 
ment-debtors) v. Debi Prasad and another (Auction-purohusem), I. JL H., 3 AIL 366. 

Ak Appellate Court has a discretionary power to substitute or order a new appel* 
lant or respondent after the period of limitation pi*eiK'ribed for an apf>eaL The right, 
title, and interest of G in certain immoveable pro|>erty was attached and notified for 
sale in the e:iecution of a money-decree held by T. It was also attached and notified 
lor sale in the execution of a money -decree held by S and K. The same date was 
fixed fur btith sales. The officer c<»nduciiug sales first sold the property in execution of 
T*8 decree, and T purchased the nropertv. Me then sold tiie property io executiou of 
the decree held by S and R, and K purchased the property. The Court executing tha 
decrees confirmed the sale to T« granting him a sale-certificate, and disallowing K's 
objection to the confirmation. It also coiifinned the sale to K, ordering the pur^ase* 
money to be paid to S and H, and disallowing K's objection to the confirmation ; but 
it refused to grant K a sale-certificate, on the ground that, as the sale to T had beett 
confirmed, and a sale-certificate granted to him, it could not give K pt^session of tha 
property. In a suit of K against 8 and E to recover his purchase- money, Ae/d(dia« 
tinguishing the suit from tlie cases in which it had been held that, when the right, 
title, and interest of a judgment-debtor in a particular property is sold, there is no 
warrauty that he has any right, title, or interest, and therefore the auction-purchaser 
cannot recover his purchaso-tnoncy if it turns out that the judgment-debtor had no 
interest in the proj)erty) that the rule of caveat emptnr did not apply, and the suit waa 
maintainable. The provisions of s. 257 of Act VI II. of 1B59 apply io applica- 
tions made under s. 256 of that Act. and to those only. Jlehl, therefore, that 
inasmuch as K objoctinl io the cunfiniiation of the sale to him on the ground that the 
Court was not comjietent to confirm a sale which had by its previous order been 
nullified, and not on any of the grounds mentioned in s. 250 of Act YIIL of 
1859, K was not precluded by the terms of s. 257 of that Act from maintaining his 
suit. Where the Court executing two dtMjrecs made separate orders directing the sale 
on the aame date of certain immoveable nrr<|)erty in execution of such decrees, the 
officer conducting sales was not bound to sell such property once for all in execution of 
both decrees, ana his selling such pro[>erty separately wa-s therefore not an irregularity 
in the conduct of the sales. — The Court of Wards on behalf of the Raja of Kantit 
(Plaintiff) v, Gaya Pershad and others (Defeudaiiis), 1. L. H., 2 All. 107. 


313. The purchaser at anv such sale may apply to the Court to 
AppiictUm to »t Mide ‘he ®le. ori tl.e grouKd that the pemon 

sale on ground of judgment- whose ptoperty purported to be soKl liad no 
debtor having no saleable saleable interest therciu, and the Cuuit may 
interest. make such order as it thinks fit : provided that 

no order io set aside a sale shall be made, unless the judgment*debtor 
and the decree-holder have had opportunity of being heard against 
such order. 


A PERSON who purchases immoveable property at a sale in execution of a decree, 
knowing that the judgment-debtor )«*« no sulealile interest therein, is not entitled 
to the benefit of the provisions of k, 318 of ActX. of 1877, wlnVh were deHigncd 
for the protection of persons who innrK.*ently and ignorantly fnirchaw valueless pro- 
perty. — Mahalur Prasad (Auction-purchttser) v. Dliuirian Da« (Decree -bolder), I. L. U., 
3 All. 527. 

In execution of a rent-decree, iliPd 2fitb May 1879, ccrt^iin immoveable pro- 
perty was «oM in execution, and purelm«ed by fli»‘ ajjpelliint («n the 21 st February 
1880, no mention having been made of any inelnnbrulH:e^. On tin- 9tb May 1879, 
a decree w'us obtained ufM>n a mortgage execute**! by the original ;u<l guieiit-debtor, 
and in execution of that decixfo tlie prop<Tty whieli Icid already been sold was at- 
tached, and, on the llth March, again in execution of the second decree, it 
being alleged Uiat the property was covered by the mortgage whu;h waa prior ta 
date to the fonuer decree. The appellant theronpon applie^l tliat the sale of Die 21«t 
March should be set aside under s. 313 «f the Civil ProcKliire C<wle, and hta purchase- 
money directed to be returned to him. Held that if^ as a fact, tlie property sold 
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Wits covered by the mortage, there was, under the circumstanoes, no such e&leable 
intc^rest in the judffiiiont-delitor at the time of the sale on the Slst February 1880, 
as would prevent the operation of s. 313 of the Civil Procedure Code, inasmuch as 
under that sale the purchaser would be unable to get the particular property pur- 
chased by him ; and that tiie sale must bo set aside. — ^Nahannal Marwari (Appellant) 
I), Sadat AH and others (Respondents), 8 Cal. Law Rep. 468. 

In execution of a decree obtained on the 15th August 1876, the property of the 
judgment-debtor was atbichcd on the 17th August 1877, The sale of the attached 
property was po8tpi>ned ponding a suit, instituted under the direction of the Court, 
oy a claimant to the attochod projMjrty. This suit having been dismissed on the 
iStli September 1878, the decree-hokhw, on the 25th September, implied for a sale 
of the property, and the I6th December was fixe<l for the sale. Meanwhile, on the 
13th December 1877, a decree had been obtained by another party against the judg- 
ment-debtor, and in execution of this decree the same property was attached on the 
13ih Soptemher 1878, and under this attachment a sale took place on the 15th 
November following. On the 16th December, as fixed, the property was again sold 
under the first aUnehnjent. The anction-purcliaser, at that sale, on the 6th January 
1879, applied, under s. 313 of ilie (kvil Prmjedure Code, to set aside the sale on the 
ground tnut the ju<lgineiit-<lehtor had no saleable interest. Meld (reversing the de- 
cision of the lower Co»iri) on the authority of the following cases — ^Gogamm r. 
Kartick Chamler Singh (9 W. U. 514). Lain Joogul Lall w. Rhuka Chowdhary (9 
W. U, 244), and lvurti<'k Chamh^r Singh r. Gogamm (2 W. R. Misc. 48) — which the 
Court Celt l)ound to follow, while it douhted their correetnoss, that the sale must be 
set asi<h^ — Cliiitka Raiula (A[ipcUant) v Golicrdhan Dass and others (Respondents), 
6 Cul. Law Rep. 85. 

314;. No aivlo of immoveable property in execution of a decree 
Confirmation of Bale. become aksolute until it has been cou- 

firined by the Court. 

If sale sot asido, price to 315. Wlicn a sale of immoveable property 
be returned to purohiwior. is get aside Under section 312 or 113, 

or when it is found that the judgment-debtor had no saleable in- 
terest ill the property which purported to be sold, and the purchaser is, 
for that reason, deprived of it, 

the purchaser shall be entitled to receive back his purchase-money 
(with or without interest as the Court may direct) from any person to 
whom the purcha.se-money has been paid. 

The repayment of the said purchase-money and of the interest 
(if any) allowed by the Court may be enforced against such persoa 
under the rules provided by this Code for the execution of a decree for 
money. 

WiJKRE immoveablo property was sold in the oxeciition of a decree under the 
proviMioim of Act VI 11. of 1859, and the auctitra-purchascr, htiving been subse- 
quently dcpri\ed of such pnqu'rty on the ground that the jndginent-dehtor had no 
saleable interest in it, applied under Act X. of 1877, a. 315. to the Court executing 
such decree fj>r the return of the purchase- iimney : Held that the Court could 
entt^rtuin the application. — In the iimtter of the petition of Mulo, I. L. R., 2 AIL 
299. Dissented from in a subse»pieut case where it was held that Act X. of 1877, 
s. 315, cannot have retrospective effect so as to apply to a sale which had taken 
place hi'forc the .\ct came into ojwmtion. — Him Lai r. Karimunnissa, I. L. R., % 
All 780. 

S16, When a sale of immoveable property has became absolute 
Cerunoaia to pnrohasor ie manner aforesaid, the Court shall grant a 
of tnuiovoable property. certificate Stating the property sold and the 
name of the person who at the time of sale is dedared to be the pur- 
chaser. Such certificate shall bear the date of the coufirination of the 
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sale; and, bo far as regards the parties to the suit and persons claiming 
through or under them, the title to the property sold sliall vest in the 
purchaser from the dat^ of such certificate, and not before : provided 
that the decree under which the sale took place was still subsisting at 
that date. 

Undkb Act Vin. of 1859, s. 259, and Act XX* of 18t»6. 17 and «. 42, it was 

nec€*8.9ary to rcj^inter the certificate of sale and not merely the meuionindtim 

of the certificate of »ale. — Srinivasa Sastri (2nd Defendant), Appellant, v, SoHlmy* 
yangar (Plaintiff), ReRpondent, I. L, R., 3 Mad. 41. 

The applicant purchiwed certain land at a Court>«a1o on tho 17th February 1878. 
Tlic sale was confirmed on the 20th March of the same year. Tfie purchaser did 
not apply for a certificate of sale until the 10th March 1880. IhslJ that the appli- 
cation wan barred by the Limitation Act (XV^. of 1877). schtd, i., art. 178. 

also that the purehascr’a right to a w^rtifieate of sah* accrued to him under 
ss. 258, 257, and 259 of the Civil Procedure Co<h' (Act VI IT. of 1859) on the 20th 
March 1875, when the sale was eon finned . — In re Klwja Pattliatni, Applicant, 1. L. U., 
5 Horn. 202. 

Ckrtain immoveable property was put up f<jr -.ile, under the provisions of Aet 
X of 1877, in exeeution of a decree for money, an i was pur»'haKe<l i)y C, with notiet» 
that L held a d^oreo enforcing a lien on such prop<'rty. for 

the wile of such property in execution of his decree., and sutdi propeiiy was ptd up 
for sale in execution of "that decree, and was purchased hy S. S Ktied, l*y virtue of 
such purclui.se, to reca^ver possession of such projM*rly frmu 0. Hr hi that, inasmuch 
as under Act X. of IH77 what is sold in execution of a decre<‘ purport to he tht‘ spo- 
ciftc property, and as C liad purchased the property in suit witli notice of Uu: exist- 
ing lit‘U on it, and subject to its re-sale, in execution of the d(‘eree in exeeuti<in of 
whieii S had purehused it. what actually was sold in (*KeCUtioii of that decree to H 
was such property, and S was entitled to possession of siicli proptTty under stich 
sale. Sale under Act V^TII. of 1859 and Act X. of 1877 distinguished. — Shoo Uatari 
Lai (Plaintiff) «, Chotey Lai (Defendant), I. L. R., 3 All. 847. 

A PBRSON purchased certain property at a sale in execution of a d(*cree in 
Noveiril»tT 1878 ; liis purch.is'* was continued, and he obtained a certificate of sale on 
the 23rd May 1879, from whicli date he remained in possession The judgment- 
debtor appli<;d to liave the sale set aside for irn*giilanty, hut his applicatioji was 
dismissed high at the hearing an<l on the appeal. II" had a(>j>liod, before the sale 
took jdace, to star the sale, on the ground that the right to aj»)>!v for execution was 
barred. This application was dismissed, hut was allr)w<*d on uppcuil. It did not 
appear that th(‘ auction- purc.ha.ser was a party to the proceeding, or that he wits <’og- 
iiizant of the applicatiiui. Two years from the date of the sale, nod one an<l-a half 
year from its coulinnation, the jmigment-de.btor, on a summary applitvition, obtained 
an order setting aside the sal<‘ .xnd putting the auction nundmser out of possession. 
lUhi that tin' order was errtmeous, the Riihordinate fiudge having n<» power, after 
the sale had been eonfirme4l, to set aside the sale by a smmnary iu»h*r ; and that, 
und'^r art. 165, s<‘h. ii. of Act XV. of 1877, the application for such an order was 
barred. The wrords, sut»Histing decree,’’ in «. 316 of Act X. of 1877, as amende<l by 
Act. XII. of 1879, mean a decree uureversed and in full L^rce, and not merely ono 
u]>on which execution cannot l>e issued. — In the mutter of the petition of Mahomed 
Hossein r. Kokil Singh, I. L, R., 7 Cal. 91. 

317. No suit shall be maitiUincd against the certifi<i(j purcha.sed on 
Bar to suit against par- the gtoimd that the purchfise WHH made <»n be* 
chaser baying bunamf. half of auy other persaii, or oa behalf of some 
oae through whom such other perstm claims. 

Nothiug ia this sectiou shall bar a suit to obtain a declaration that 
the name of the certified purchaser was inserted in the certificate frau- 
dulently or without the consent of the real purchaser. 

In A suit to obtain possession of certain property purchased at an execution-sale, 
the pkiatiff who alleged that the purcliase bad been made for his lienefit, and that 

a p. 21 
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ccrtifKMl p(jrchtt«or wan }ii« l>enami<lar, made the certified pnrchaaer, who admit' 
ted hia iillej<atiori, a defendant aJoiig wiUi the peraon in poHBeBsiou. Held that the 
nine came witidn tlic rule laid down in lUiliunH Koowar v. Lalla Bahoorie Lall (14 
M. I. A* 4%, 8. C ; 10 B. L. R. 159), and that the suit was not barred by s. 317 of 
tiie Civil Procedure Code. — Hazi Ayun Mnllick (IMairitiff), Appellant, v. Sheikh 
Fanit'Ulla and another (Dcftmdunts), Respondcnta, 9 Cal. Law Uep. tJ95. 

818. When the property so!d is in the occupancy of the Judgment- 
Delivery of immoveable debtor or of some person on his behalf, or of 

property in oooiipanoy of some petsoD ciaiining under a title created by 
jiiagrutMt<..debt.or, jiulgiiient-tlebtor subsequently to the at- 

taclimerii of such property, and a certificate in respect thereof has 
been granted under section 310, the Court shall, on application by the 
purchaser, order delivery to be made by putting the purchaser or any 
pei'son whom he may appoint to receive delivery on his behalf in pos- 
session of the propoity, and, if need be, by removing any person who 
refuses to vacate the same. 

A OBTAINKD a monoy-dccrcc against B on the 25th January 1872, in execution 
of which projicrty belonging to B wuh sold on the 9tli Septendxii* 1874, A hiiiiscdf 
bficoming the purchuMcr. Tin* sale was eenfirincd on the 9th October 1874, but the 
rertilicaU^ of Hubs wan not issued till the23r<l .latinarv 1878, A applied for |K>s8ession 
on tiu* ‘ind April 1879. Held that the right to apply for posKossion conte«i[)liited in 
Act VIII. of 1859, «s. 2G3 and 2G4 (corrcsp<»nding with Act. X. of 1877, hs. 318 and 
IV19), acjcnusl on the date the cenilicHte of wile was issued, and not on that on which 
the sah* was cofifirtniHl, and that, therefore, the |w‘riott of limitation under Act. XV. of 
1877, sch. 2, art. 178, against tlio purehaser, c<mnted from the former date. — Basapin. 
Murya, I. L. 11,, 3 Bom, 433. 

819. When the property sold is in the occujyancy of a tenant or 
Di'iivery of immoveable Other |)erson entitled to occupy the s me, and 

prtifsirty in ocxmpancy of a cortiticato in respect thereof has been grunted 
^**“^'^* under section 31G, the Court shall order deli- 

very thereof to be made by affixing a copy of tlie certificate of sale in 
some conspicuous place on the pioperty, and proclaiming to the occu- 
pant by beat of drum, or in such other mode as may be customary, at 
some convenient place, that the interest of the judgment-debtor has 
been transferred to the purchaser. 

A uirrAiNKU ti iiion<‘y-dc<’.ree ugninst B on the 25th January 1872. in cixecution 
of which propi rty helonging fo B was sold on the 9th Septemher 1874. A hiinadf 
bt‘condng the purtduwer. The Hal<‘ was ooiitirnud on the 9tli (>e,toi>cr 1874, but the 
ciTtilieute of Male wum not iHMued till the 23rdflammry 1878. A applied fur poaaooaion 
oo the 2mi April 1879. Held that the right apply for |>o88esaion contemplated in 
Act V Ul. ot 1859, as, 263 and 264 (curnujmnding with Act X. i)f 1877, as. 318 and 319), 
aeenuHrl on the date the c'ertilkute of otde wom iMMued, and not on that on w hich the 
continued, and that, then‘fon\ the |>» riod of Umitation under Act XV. of 
IK7T. Mclu 2, art, 178, agaifi»t the purchaotT, counted from the former date.— Baa4|>4r. 
Mary.i, L L, H.. 3 Bom. 433. ^ 

320. Tht^ Local Government may, with the sanction of the Qo- 
Power to prcaofibe raU>a v^nor*General in C\>uiicil, declare, by notifica- 
fhr tronalbrriug to ColUiot. tioij in the official Gazette, that in any local 
<ir exccutioa of oortoin area the execution of decrees in cases in which 
tlaorooa. ^ Court has ordered any immoveable property 

to be sold, or the exeention of any particular kind of such decrees, or 
the execution ol decrees ordering the sale of auy partiouleu- kind of, or 
interest in, ttiunoveahle property, sliaii be transferred to the Collector, 
and rescind or modify any such aeckratioo. 
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Th^ Local Obvernuieut may alao, iiotwitiistauiliug any thing hcra^ 
Power to proacribe rulee contained, fh>in time to time prescribe 

M to tmnttmtflaioa, exeoQ. rules for the traiistnissiou of die decree from 
iton, mud i<e>tiftiiwiiiMiou of the Court to be Collector, and for regulating 
deoroea. ^ procedure of the Collector and his subor- 

dinates in executing tbc same, and for re-transmitting the decree from 
the Collector to the Court. 

Hbu> that effect oarmot he priven to the nilew prowriU'd by the Local Govern- 
ment under «. 320 of Act X. of ld77, unleHH an order for ftiile Iiuh In'ca luiidti on or 
after the let Octol»er 18H/K — nafiy.un-nJHHa (Jnd^ment-dchUir) v. Mahadeo Pruaad and 
another (l>ecree-liolderH), J. L. R., 4 AIK 11 G. 

HklI) that a decn*e for the sale of uneeMinil land, or of an intcri'Ht in such land, 
ID enforoeineiit of on hyp<dhecation on micli land, ik a deei*oe for inoiu^y” wiihiu 
the DHmnin^ of flic ruh*M {>rescnilh‘d by the L<)cal Government under h. 320 of Act X. 
of 1877. — Birch (J udjjfmeut-dehUir) v. llati lUiii (Decree- holder), 1. L. U., 4 All. 116. 


PowOT of G^ieotor whon When the execution of a decree bits 

tmsfer^. ^ ^ transferred, the Collector may-* 

(а) proceed as the Court would proceed under section 305 ; or 

(б) raise the ttiiumiit of the decree by letting in perpetuity, or for 
a term, on payment of a premium^ or by mortgaging, the whole or any 
part of the property ordercnl to be sold ; or 

(c) sell the property ordered to be sold, or so much thereof as may 
be necessary. 

322. When the execution of a d< croe, not being a decree ordering 
IVoowlur© of Collector immoveable property in pursuance 

when execution of decree of a contract Sficcihcally affecting the same, 
0 o traneferred- hut being a decree for money in satisfaction of 

which the Court has ordered the sale of immoveable property, has been 
so transferred, the Collector, if, after such en<|uiry as he thinks neces- 
sary, he has reason to believe that all the liabilities of the judgment- 
debtor can be discharged authout a sale of the whole of his available 
immoveable property, may proceed as hereinafter provided. 


Noitoe to be gtren to de- 


322 A. In the case mentioned in section 


er«^>boidor» nod to pertvius 322, the Collector shall publish a notice calling 

having olainM on property. upon 

(a) every person holding a decree for money against the judgmont- 
debtor capable of execution by sale of his immoveable property, and 
which such decree-holder desires to have so executed, and every holder 
of a decree for money in execution of which proceedings for the sale of 
such property are pending, to produce before the Collector a copy of ibo 
decree, and a certificate from the Oouit which passed or is executing the 
same, declaring the amount recoverable thereunder : 

{b} every person having any claim on the said property, to submit 
to the Collector a statement of such claim, and to produce the docu- 
ments (if any) by which it is evidenced. 

Such notice shall be in the language of the district, and shall allow 
a period of sixty days from the date of its publication for eompHnnee 
therewith. It shall be published by being posted in the Court-house of 
the Court which made the original order under section SOh, aud at such 
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Other places (if any) as the OoHector thinks fit Where the address of 
any such decree-holder orlslaimant is known, a copy of the notice shall 
he sent to him by post or otherwise. 

322B. Upon the expiration of the said period, the Collector shall 
Amount of moner-deo^es appoint a day for heating any representations 
Ui bo Moertaioed, and itn. whtch the judgmeiit'debtor and the decree- 
inov'oabieprafwHjr available holders Of claimants (if any) may desire to 
for their iiatu action. make, and for holding such enquiry as he may 

deem necessary for informing himself as to the nature and extent of 
such decrees and claims and of the judgment-debtor s immoveable pro- 
perty, and may, from time to time, adjourn such hearing and enquiry. 

If there be no dispute as to the fact or extent of the liability of 
the judgment-debtor to any of the decrees or claims of which the 
Collector is informed, or as to the relative priorities of such decrees or 
claims, or as to the liability of any such property for the satisfaction 
of such decrees or claims, the Collector shall draw up a statement, 
specifying the amount to be recovered for the discharge of such decrees, 
the order in which such decrees and claims are to be satisfied, and the 
immoveable property available for that purpose. 

If any such dispute arises, the Collector shall refer the same, with 
a statement thereof and his own opinion thereon, to the Court which 
made the original order under section and shall, pending the re- 
ference, stay proceedings relating to the subject thereof. The Court 
shall dispose of the dispute if the matter thereof be within its jurisdic- 
tion, or tniusmit the case to a competent Court for disposal, and the final 
decision shall be communicated to the Collector. The Collector shall 
then draw up a statement as above provided in accordance with such 
decision, 

322C. The Collector may, instead of himself issuing the notices 
When DiBtriot Court may holding the enquiry required by sections 

issue notioes uud buM iu« 322 A. aud 322B, draw up a statement specify- 
ing the circumstances of the judgment-debtor 
and of his immoveable property so far as they are known to the Collect- 
or or appear in the records of his ofEce, and forward such statement to 
the District Court ; and such Court shall thereupon issue the notices, 
hohi the inquiry, and draw up the statement required by sections 322 A 
aud 322B, and transmit such statement to the Collector. 


822D. The decision by the Court of any dispute arising under sec- 
BfreotofdeoiskmorOonri tion 3226 or section 322C shall, as between 

of, aud be 


I to diftputo uri«tog undur 
Motion ^2B or 3220. 


the parties thereto, have the force 
appealable as. a decree. 


323. Whenever the amount to be recovered and the property 
Behumu for liquidutioa available have been determined as provided in 
uT monoy-ducf^ aeotion 322B or 3220, the Collector may — 

(1) if it appears that the amount cannot 1^ recovered without the 
sale of the whole of the property available, proceed to sell such pro- 
perty ; or if it appears that the amount with interest (if any) tn accord- 
ance with the decree, and, when not decreed, with interest (if any) at 
such rate as he thinks riasonable, may bo recovereni without sneh iude» 
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(5) raise such amouot and iatereat (uotwitlistandiiig any oidek* 
tinder section 304), 

(a) by letdug in perpetuity or for a term, on payment of a pre- 
mium, the whole or any part of the said property ; or 

(6) by mortgaging tbe whole or any part of such property ; or 

(c) by selling part of such property ; or 

(d) by letting on farm, or managing by himself or another, the 
whole or any part of such property for any term not exceeding twenty 
years from tbe date of the order of sale ; or 

(e) partly by one of such modes, and partly by another or others 
of such modes. 

(3) For the purpose of managing, under this section, the whole or 
any part of such property, the Collector may exercise all the powers of 
its owner, 

(4) For tlie purpose of improving the saleable vabie of the pro- 
pert)* available or any part thereof, or rendering it more suitable for let- 
ting or managing or for preserving the property from sale in satisfaction 
of an incumbrancer, the Collector may discharge the claim of any 
incumbrancer which has become payable, or compound the claim of 
any incumbrancer whether it has become payable or not, and, for the 
purpose of providing funds to effect such discharge or composition, may 
mortgage, let, or sell any portion of the property which he dooms suffi- 
cient. If any dispute arises as to the amount due on any itieumbranco 
with which the Collector proposes to deal under tins paragrapli, he may 
institute a suit in the proper Court, either in his own name or tlie 
name of the judgment-debtor, to have an account tsiken, or he may 
agree to refer such dispute to the decision of two arbitiators, one to be 
chosen by each party, or of an umpire to be named by such arbitraUirs. 

In proceeding under paragraphs (2), (3), aiid (4) of this section, the 
Collector shall be subject to such rules, consistent with this Act, as may 
from time to time be made in this behalf by the Chief Coutioiling 
Revenue-author i ty. 

Act X. of 1877, «. 223, d(M}s not apply to a Small Cati»<* Court, ami h. (148 ihwH not 
apply to a aine in which the defendant within tlu* s.iim* in whirh the 

Court isHuing" a warrant i« aituaU?. Couse<|ucnlly a Small I’anne Court may iMHiui u 
warrant for the arrfjst of a p^r^^on roBiding in another dintriet, hut n<»t if Tie n MideM 
within the surne <nstrict in which the Court is Kitiiute, hut oul?<ide irn hfcal juriwlic- 
tion. — Chuuilal Sobhdr^ Furbhudas KursandiU, I. L, It., 2, Bom. 5<>0. 

324. If, on the expiration of the letting or management under 
Becovery of balanoo (if 323, the amount to be recovered has 

ouy) after letting or man- DOt been realized, the Collector shall notify the 
agement. ft^ct in Writing to the judgment-debtor or his 

representative in interest, stating at the same time that, if the balance 
necessary to make up the said amount is not paid to the Collector 
within six weeks of the date of such notice, he will proceed to sell 
the whole or a sufficient part of the said property; and if, on the 
expiration of the said six weeks, the said balance is not so paid, the Col- 
lector shall sell such property or part accordingly. 

824A. Tbe Collector shall, from time to time, render to the Court 
OoUaotor to render so- which made the original order under section 
comits to OirU Ooiurt. 304 an account of idl monies which come to 
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his hands, and of all charges incurred by him in the exerci^ and per- 
formance of the powers and duties conferred and imposed on him under 
the provisions of his chapter, and shall hold the balance at the disposal 
of the Court. 

Such charges shall include all debts and liabilities from time to 
time due to the Ooveroment in respect of the property or any part 
thereof, the rent (if any) from time to time due to a superior holder in 
respect of such property or part, and (if the Collector so directs) the 
expenses of witnesses summoned by him. 

^ Such balance shall be applied by the Court 

Application of balance. ^ follows 

firstly, in providing for the maintenance of such members of the 
judgment-debtor's family (if any) as are entitled to be maintained out 
of the income of the f)roperty, to such amount in the case of each 
member the Court thinks fit ; and 

secondly, where the Collector has proceeded under section 321, in 
satisfaction of the original decree in execution of which the Court 
ordered the sale of immoveable property, or otherwise as the Court may 
under section 295 direct ; or 

thirdly, where the Collector has proceeded under section 322, in 
keeping down the interest on incumbrances on the property, and (when 
the jinlgment-deblor has no other siifficieut moans of subsistence) in pro- 
viding for his sul^sisttmce to such amount as the Court thinks fit ; and 
in discharging rateably the claims of the original decree-holder and any 
other decree-holders who have complied with the said notice, and whose 
claims were included in the amount ordered to be recovered ; 

and no other holder of a decree for money shall be entitled to be 
paid out of such property or balance until the decree-holders who have 
obtained such orcler have been satisfied ; 

and the resitiue (if any) shall be paid to the judgment-debtor or 
such other person (if any) as the Court directs, 

325. When the Collector sells any property under this chapter, he 
8 «}oi how to bo ooiidaot. shall put it up to public auctiou, in one or more 
lots as he thinks fit, and may — 

(a) fix a reasonable reserved price for each lot ; 

(b) adjourn the sole for a reasonable time, whenever he deems the 
adjtmrument necessary for the purpose of obtaining a fair price for the 
property, recording his reasons for such adjmirtiment ; 

(c) buy in tbe property offered for sale, and resell the same by 
public auction or private contract, as he thinks fit. 

S25A. So long as the Collector can exercise or perform in respect 
■■ to •lUinm. judgment-debtor’s iramoveeble property, 

lion by jf]idgm«ii&-dsbtor or thereof, any of the powers or duties 

hi« ropffMmutivw, auid pro. coufetTra or imposed on him by sections 322 
wxmticm by ^ 3^5 (both inclusive), the judgment-debtor or 

his representative in interest shall be incompe- 
tent to mortgage, charge, lease, or alienate such property or part except 
with tbe written permission of the Collector, nor shall any Civil Court 
isstic any process again^ such property or p.urt in exccutiou of a decree 
for motley. 
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During the same peri«x] on CSriil Court aball tasae any process of 
execution either against the ju<jgnient>d**btor or his pn>perty iti res);»ect 
of any decree fur the satisfaction whereof provision has been made by 
the Collector under section 323. 

The same period shall be excluded in caloiilatiiig the period of 
limitation applicable to the execution of any <leCM*e atfcjcled by the 
provisions of this section in respect of any roniedy of which the decree- 
holder has thereby been temporarily deprived. 

325B. When the property of which the sale has been ordereil is 
Provision whew property situate in more districts tlian one, the powers 
is iu Hoveral districtg. and duties Conferred and imposed on the Col- 

lector by sections 321 to 325 (both inclusive) shall, from time to time, 
be exercised and performed by such one of the C>dlectors of the said 
distiicts as the Local Government may, by general rule or special order, 
direct. 

325C. In exercising the powers coiifeire<l on him by sections 322 
Powora of CoHoctor t<i *^25 (both inclusive), the Collector shall have 
compel att»»ndtinoo of part ion the powers of a Civil C<*uit to Compel the 
nod and protiuo- attendance of pa» tic.s and witnesses and ihe 

t.u« »f d.H:umenU. pro.h.Ctioil of doCimcutB. 


326. When, in any local area in which no declaration under section 
When Court mny ft.ithor- 320 is in force, the property atUcheJ coimmts 
jy.o ColW'cior to Stay public of land ot of a share in land, and the Collector 
flnie of lund. ^ represents to the Court that the public sale of 

the land or share is objectionable, and that satisfrietion of the <leeree may 
be ina<ie within a rea.sonable period by a temporary alienation onnanage- 
iniMit of the laini or share, the Court may authorize the Collector to 
provide for such satisfaction in the manner recommended by him, instead 
of proceeding to a .sale of the land or sliaie. In such case the provisions 
of Siu'tions 320, pnragiaph two, to 3250 (botli inclusive), shall apply, as 
far as they are applicable. 


AfT X, of 1H77, «. 325, flfu'H not npply to ft deeroe which directs tho Hide of laml 
or of II shiiro iu land in pnrsnanco of a contract Hpccilically ulfvctin^,? (hi* sunie. The 
Court, therefore, cannot ftutliorizc the Collfctor to Ktay the sule in such u cast* under 
8. 320. — Bliagwari Pniwid r. Shco Sahai, J. L. It., 2 All. 856. 


327. The Lt)cal Government roav, from time to time, with tbo 
Local raloa as to BHie* of Sanction of the Govern or -General in Council, 
land in execution of decrees make sfvecial rules fur any local area, imposing 
for money. Conditions iu respect of sale of any class of 

interests in land in execution of decrees for money, where such interests 
are so uncertain or undetermined as in the opinion of the Local Go- 
vernment to make it impossible to fix their value ; 

and if, when this Code comes into ofK*ratiori in any local area, 
any special rules as to sale of land in execution of decrees are in force 
therein, the Local Government may continue such rules in force, or may, 
from time to time, with the sanction of the Governor-General in Council, 
modify the .same. 

Alt niles so made or continued, and all such modifications of the 
same, shall be published in the local official Gazette, and shall there- 
upon have the force of law. 
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H. — Of BesistaTice to Eacecuiion. 

328. If, in the execution of a decree for the posBession of pro* 

Proc^Klurc in ca«. of ob- the officer charged with the e.xecuiion • 

itrttctiau to oxocutiou of of tlie warrant is resisted or obstructed by 
d<K;ro©. any person, the decree- holder may complain to 

the Court at any time within one month from the time of such resist- 
ance or obstruction* 

The Court shall fix a day for invesHgating the complaint, and shall 
summon the party against whom the complaint is made to answer the 
same. 

Tur iibovo section applies to M. R. C. C. (m far as relates to moveable 
property), and to P. S. 0. 0. 

329, If the Court is satisfied that the obstruction or resistance was 
PrcKjcKlnre in ofue ..f ob- "CCiwioned bv the jiitlgmpnt-del.tor, or by some 

siraction by juil^uient- ))etHou at his instigation, the Court shall in- 
debtor or at hi* quire iuto the matter of the complaint, and 

pass such order as it thinks fit. 

Tub alwvo section applies to M. S. C. 0. (so far as relates to moveable 
property), and to P. S. C. C. 

Tub power pven by s, 329 of the Civil ProeiMbirc Co<le to make such onb‘r as 
the Court Hhall see tit must b«' construed with regard to tin; eircuinstancoH in respect 
of which tb<‘ piiwcr is to Ih.‘ exorcised. An order und(‘r s. 329 should be the result 
of the fuel ihut the d<'fciulunt in the suit, who is precluded by the decree from dis- 
putinii^ plaint iff's riji:ht, unjustly insti^^ates a third party, who has no real interest in 
the property, to prevent the jdaintitT from pdtinji: the hein tit of his execution. A 
(’ourt has rm power under this s<»ction to determine, as between a judj^nient-creditor 
and a third party obstnietiny; the fX‘Otitioii of the deerei‘, iniportanl questions on 
the incrits, wliich are wholly uncotinecied with, and cumuU he slferted l»y, the fact 
that the obstruction is oMde at the instipMion of the defiiolant. — UovimU Nuir 
(Pi titioiier) v, Kesava ((I«uinter- Petitioner), I. L. It., 3 Mad. 81. 


330. Tf the Courtis satisfied that the rosistauoo or obstruction \va.s 
Pn>«Maiur« when obstiuo- without oiiv just cau.He,ancl that the cotnpluinanr. 

tioii c<mtimn*M. lit at ill resisted Of ob.structed in obtaiiiiin^ (u's.si s- 

sion of the propeity by the judgment-debt or or .some other per-on nt 
bis imstigation* the Court may, at the in.'»tancc of tlie deeree-bolder, and 
Without prejudice to any penalty to which such judgment-debtor or 
other person may be liable, under the Indian Peual Code or any other 
law, for such resistance or olwtruction, commit the judgment -debtor or 
such other person to jail for a term which may extend to thirty days 
and direct that the decree-holder bo put into possession of the property. 

Tur ubovt' mdion applies to M. 8. C. C. (so far as relates to moveable 
property) and to P. 8. C. C. 

331. If the resistance or olistruction has been occasioned by any 
IWodnro in cas« of ob* person Other than the judgment-debtor claim* 

iirnotiim by claimaoi in illg ill good faith to be ill f:K)SSession of the pro- 
gtsHl faith, other ihnu jadg. p^^rty on hi-i own account or on account of some 
mont«d«»hior. perwoii other than the judgment-debtor, the 

claim shall be numbered and registered as a suit between the decree- 
holder as plaintiff and the claimant as defendant ; 
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and the Court shdl, without prejudice to any proceedings to which 
the claimant may be liable under the ludiau PeuHl Code or any other 
Inw for the pitninbrnent of such resistance or obstruction, proceed to 
itivesti^te the claim in the same manner and with the like power as 
if a shit for the property had been instituted by the decree^holder 
against the claimant under the provisions of Chapter V*, 

and shall pass such order as it thinks fit for executing or staying 
execution of the decree. 

£veiy such order shall have the same force as a decree, and shall 
be subject to the same conditions as to appeal or otherwise. 

Thk above section applies to M. S. C. C. (so far as relates to moveable 
property), and to P. 8. 0, C. 

An investigation under s. 331 of the Civil Procedure Coile (prior to the 
Amendment Act of 1379) is limited to the fact of possession, and is no Imr to a sub- 
sequent suit hrou)<ht to try the title to the kna in dispute. — Ciiinnas^mi }*ilkt 
(Plaintiff), Appellant, v. luishna Piliai (Defendant), Respondent, I. L. It., 3 Mud. 
104. 

The power fijiven by s. 329 of the Civil Procedure Code to make such order as 
the Court shall see fit must he construed with regard to the circumstanecH in respect 
of which the power is to bo cxert^isod. An order under s. 329 shouhl ho tlio restilt 
of the fact that the defendant in the suit, who is pw^chidod by the decree* fn»m dis- 
puting plaintifTs right, unjustly instigates a iliii-d party, who has no real interest in 
the property, to prevent the plaintiff from getting the benefit of his execution. A 
Court has no power under this seeti<m to determine, as between a judgment-enslitor 
and a third party obstnjcting the execution of tnc decree, important questions on 
the merits which are wholly unconnected with, and cannot be affected by, the fact 
that the obstruction is rnudt* at the instigation of the defenduni. — Govinda Nair 
(Petitioner) r. Kesava (Counter- Petitioner), I. L. R., 3 Mad. 81. 

Tub plaintiff obtained a den^ree against T, A, and J in a suit, the subject-matter 
of wliich exceeded Ks, 5,<X)0, and, in part execution thereof, attached property 
w^orth less than that amount. D having resisted the execution of the decree, the 
plaintiff's ckini was numbered and registered as a suit under s. 229 of Act VII T. of 
lHo9. Upon investigation the Fii’st Class Subordinate Judge made an order staying 
execution <»f the decree. The plaintiff appealed to the District Judge, who hnhi 
timt no appeal Lay to him, as the subject-matter of the original suit, out of which 
tlu» exeeution-suit arose, exceeded Rs. 5,0(KK The pkintilf ap(>eale<i against this 
decision to Utc High Court : Held that the investigation of a claim undtT s. 229 of 
Act VI fi. of 181)9 is n(»t to be regarded as a fresh suit, but is merely a continuation 
of the original suit, and that there was, therefore, no appeal against the order in 

? [uesLion h) the District Judge. — Ravloji Tairiaji (Original Plaintiff), Appellant, v, 
Ihulopa Haghti (Original Defendant), Kespondent, 1. L. R., 4 Bom. 123. 

S32. If any person other than the judgment-debtor is disf>osfiessed 
Proo«l-« in 0 «. of p«. Property ia execution of a dwree. and 

•on dispossQMod of proper- person disputes the right of the decree- 

iy disputiug right of de- holder to dispossess him of such property under 
et^e^hier to be pat into decree, on the ^ound that toe nrofierty 
*'''*******^“’ was bond /wis in his possession on his own 

account or on account of some person other than the judgment-debtor, 
and that it was not comprised in the decree, or that, if it was comprised 
in the decree, he was not a purty to the suit in which the decree was 
passed, be may apply to the Uoiirt. 

If, after examining the applicant, it appears to the Oonit that there 
is probable cause for making toe application, the Court shall proceed to 
investij^te the matter in dispute ; and if it finds that the ground men* 
koned in the first paragmph of this section exists, it shall make an 

a p. M 
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order that the applicant recover possesion of the property» and if it 
does not dud as aforesaid, it shall dismiss the application* 

In hearing applications under this section, the Court shall confine 
itself to the grounasof dispute above specified. 

The party against whom an order is passed under this section may 
institute a suit to establish the right which be claims to the present 
possession of the property ; but, subject to the result of such suit (if 
any), the order shall be final. 

The above section applies to M. 8. C. C. («o far as relates to moveable 
property), and to P. 8. C. C. 

A PERSON claiming under Act X. of 1877, n, 332, need not prove his title, but 
only the fact of possession. — Shali-ud-din v. Lochan Bingh, 1. L. K., 2 All 94. 

A M 0 HT 0 A.aE« who is in possession of the mortgaged property under the mort- 

f age is in possession on his own account” within the meaning of Act VIII. of 
809 , H. 230, and Act X. of 1877, s. 332. — Shali-ud-din e. Lochan Singh, I. L. R., 2 
All. 94. 

An investigation under h. 331 of the Civil Procedure Code (prior to the 
Amerulintint Act of 1879) is limited to the fact of possession, and is no bar to a sub- 
sequent suit brought to try tlie title to the land in dispute. — Ohinnasdmi Pillai 
(Plaintiff), Appelkot, tJ. Krishna Pillai (Defendant), Respondent, I. L. R., 3 Mod. 
104. 

Where, in pursuance of an order made in the execution of a decree while Act 
Vni, of 1850 was in force, certain persons were dispossessed of certain property 
after that Act was repealed and X. of 1877 came into force, and such persons applied 
under Act X. of 1877, s. 332j to be. rosfonid l(» tlie possessiou of such property on 
CH-rtain of tlie grounds epecihed in that section : Held that such persons were enti- 
tled to the berudit of that sectiou.-^Shaft-ud-din t>. Lochan Singh, 1. L. R., 2 All. 
94. 

When a i>crson making a claim to certain property under h. 230 of Act VITI. 
of 1H59 has l>con allowed to bring a Muit under that section to try his riglit to tlio 
property, it is sulheient. in the first inHtanc<', for him to prove his possession, with- 
out prm*f of his title; but if he takes this course, it is open to the defendant to 
show that although poHSeHsion. may be in the jduintiff, yet he has no goad title to 
the pffqs'rty, and tliat he (the dcfciulant) has a better title. — Dilbasee Kuouwurco 
Mothce and others (Defendants) u. Uunga Pershad and another (Plaintiffs), I. L. R., 
5 Cal. 278. 

333. Nothing in aectiou 331 or 332 applies to a person to whom 
Tronafor of property by the judgment-debtor has transferred the pro- 
judgment^debts^r after in- portv after the Yiistitutiou of the suit in which 
•titution of suit. the decree is made. 

The above section applies to M. S, C, C. (so far as relates to moveable 
prt>p<?rty), and to P, 8. C. C. 

334. If the purchaser of any immoveable property sold in execn- 
Rcstintitig or obatructing tion of a decree be resisted or obstructed by 
pUrchas€*r iu obtaining poa- the judglUOUt-debtor Of any OUe Oil his behalf 
aosaion trf immoveable pro- in obtaiiuiig possession of the property, the pro- 
visions of this chapter relating to re.sistance or 
obstruction to a decree-holder in obtaining possession of the property 
adjudged to him shall be applicable. 

A row^HASEH of immoveable property at a Court-«ale, having been obatnioted 
by the dafendant, made an aoplicaiton to the Court, under a. 268 of Act Vlll. of 
1859, for tlw removal of the obatnicHon, hut subsequently witlidrew liis apphoation. 
The Court therenpon made on endorsement upon the application to the effect that 
as the applicant did not wish to proceed further, no investigatton was made. £FM 
that no anolt order had been made as was contemplated by a, 269 of Act VIIL of 
' ^^9, that sectmu coutemplatiug, at least, an order against one party or the other j 
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ai^ tliat, flien?fore^ the pravidons contnined in the same section^ aa to the time 
must be brought, did not apply to tiie ca«?o of the plaintiff. — 
T T (Original Plaintiff, Appellant, v. S&k&rl^ (Original Dofemiant), Hespoudent, 
1. L, R., 6 Bom. 440. 

SS6. If the purchaser of any such property is resisted or obstructed 
Obstrooticm by olaimant by any person Other than the judgmeiit«debtor 
other than judgmont-debtor. claimiug ill good faith a right to the present 
possession thereof, or if, in delivering possession thereof, any such per- 
sou is dispossessed, the Court, on the complaint of the purchaser or 
the person so iliapoasessed, shall inquire into the matter of the resist- 
ance, obstruction, or dispossession, as the case may be, aud pass such 
order thereon as it thinks tit. 

The party against whom such order is passed may institute a suit 
to establish the right which he claims to the present possession of the 
property; but, subject to the result of such suit (if any), the order shall 
be final. 

When tbe defendant ia in paaaeaaion by virtue of an order under a. 269 of Act 
VIII. of 1859, the plaintiH can only auccced on the atrength of hia own title. K 
and R, two mit of five umlivided Hindu brothers, sued V (a purchaser at un cxecu- 
tioD'Sale of the interest of one of tlie brothers other than K and R) for the recovery 
of certain land of which V had obtained otissession un<ier a. 269 of Act VIII. of 
1859. The lower Courts awarded tw'o-nfths of the land to K and H as being the 
amount of their share in the land. Held by the High Court that the decree could 
not be maintained, as K and R, being two of several co-parceners in undivided pro- 
perty, could not say that they were entitled to a specitic share in any portion of 
that property. They might have sued for a general partition, or for u decree declar- 
ing them entitled to joint possession with V. Babaji v. Vasudeo (J. L. R., 1 Bom, 
95) followed. A purchaser at a Court’s Bale ought not to bo put in exclusive posses- 
sion of the whole lu^divided land by virtue of a decree against one oo-pitrceuer 
only. — ^Kallapa Bin Ginuallapa (Original Plaintiff), Appellant, v. Veixkatesh Vinayak 
(Original Defendant), Respondent, I. L. B., 2 Bom. 676. 

J . — Of Arrest and Imprisonment 

336. A judgment-debtor may be arrested in execution of a decree 
Place of judgnient-debt- at any hour and on any day, and shall, as soon 
oi^s imprieontneofc. as practicable, be brought before the Court, and 

his imprisonment may be in the civil jail of the district in which the 
Court ordering the imprisonment is situate, or, when such jail does not 
afford suitable accommodation, in any other place which the Local 
Government may appoint for the confinement of persons ordered by tiie 
Courts of such district to be imprisoned : 

Provided as follows : — 

(a) for tbe purpose of making an arrest under this ^ction, no 
dwelling-house shall be entered after sunset or before sunrise, and no 
outer door of a dwelling-house shall be broken open. But, when the 
officer authorised to make tbe arrest has duly gained access to any dwell* 
iiig-house, he may uofasteo and open the door of any room in which he 
has reason to believe tbe judgment-debtor is to be found : provided that, 
the room be in the actual occupancy of a woman who is not the judg- 
ment-debtor, and who, according to the customs of the cottntp% da^ not 
appear in public, tbe officer shall give notice to her that she is at liberty 
to withdraw ; and, after allowing a reasonable time for her to withdraw^ 
and giving her every reasonable facility for withdrawing, be mdy enter 
snob room for the purpose of making tbe arrest : 
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(b) whFo the decree io execution of wlitch a judgmenlrdebtor ie 
arrested ie a decree for money, and thejudg- 
* mentniebtor pays tlie amount of the decree 

and the costs of the arrest to the officer arresting him, such officer shall 
at once release him. 

The Local OoreriiBieiit may, by notification published in official 
Gassette, direct that, whewerer a judgment-debtor is arrested in execu- 
tion of a decree for money and brought before the Court under this 
section, the Court shall inform him that he may apply under Chapter 
XX. to be declared an insolvent, and that he will be discharged if he 
has not committed any act of bad faith regarding the subject of bis 
application, and if be places all his property in possession of a receiver 
appointed by the Court. 

If, after such publication, the judgment-debtor express his inten- 
tion so to apply, and if he fornish sufficient security that he will appear 
when called U|>on, and that he will, within one month, apply under sec- 
tion 844 to be declared an insolvent, the Court shall release him from 
arrest : 

But if be &il8 so to apply, the Court may either direct the security 
to be realized, or commit him to jail in execution of the decree. 

In the case of a surety such security may be realized in manner 
provided by section 258. 

Thx above section applies to M. S. C. C. ; also to P. S. C. (X, except the last 

three clauses. 

Act X. of 1877, a 888, oL 6, applies to Small Cause Court debtors, and such 
persons can obtain the benefit of ohap. xx. of that Act by applying to a Court 
which has jartsdictioo under that chapter. — Syed Moidin e. Siwdaramurtikia, L L. R., 

It is not necessary that a special order of Court should be made, empowering 
an officer autiiorized to arrest a purda-nashin lady to enter the zan^na of the house in 
which she resides. Under a 888 of the Civil Ftooedure Code, if the officer is able 
to enter the house, lie may break into any room in the house, including the zan4na. 
In Older to effect the arrest.— S. M. Kadumbinee Dossee v. S. M. KoWashkainince 
Dossee, L L. B., 7 Oal. 19. 

887. Every warrant for the arrest of the judgment-debtor shall 
Warrant for arrast to di* direct the officer entrusted with its execution 

riMt jodgmsdoMshte tb be to bring him before the Court with all ooiive- 
bcoo^ up. nieot speed, unless the amount which he baa 

been ordered to pay, together with the interest thereon aud the costs 
(if any) to which he is liable, be sooner paid. 

Thz above esotjoii applica to IL 8. C. C. and P. S. C. 0. 

388. The Local Government may from time to time prescribe scales, 
Btmim of aubaiaUDoa. gtadoated according to rank, race, and national- 
•W^wsaacaa ity, of monthly allowanoes payable for the sub- 

nsten^ of ju4gm(uit-debtofar 

^ Tandam seetam to M. a C. C. and P. a C. 0. 

888. No judgment^debtor shall be arrested in executioo ef a decree 
ludgmsnMMbim'a sab- unless and until the decree-holder pays into 

MeuoamOttsy. " C^urt such sum as, having r^rd to the scal^ 

so fixed^ the d^ndge thinks sufficient for the snWitenoe of the jadg* 
ment-debtor from nis arrest until be can be Inrougbt before the Cemti, 
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Wh9o a jtt<lgiiieat*diabtor is to jail to execution of a 

decree* the Court shall fix for his subsistence such motithrj allovratica 
as he may be entitled to according to the said scales* or, where no such 
scales have been fixed, as it considers sufficient with reference to the 
class to which he belongs. 

The monthly allowance fixed by the Court shall be supplied by 
the party on whose application the decree has been executed* by mouth ly 
payments in advattce before the first day of each month. 

The first payment shall be made to the proper officer of the Court 
for such portion of the current month as remains unexpired before the 
judgment-debtor is committed to jail* and the subsequent payments 
(if any) shall be made to the officer in charge of the jail. 

Ths above section applies to M. S. C. C. and P. S. 0. C. 

340. Sums disbursed by the decree*boIder for the subsistence of the 
Snbsistenoe-monej to be judgment-debtor in jail shall be deemed to be 
ooats in anil. costs in the suit : 

Provided that the judgment-debtor shall not be detained in jail or 
arrested ou account of any sum so disbursed. 

Tus above section applies to M. 8. C. 0. and P. 8. 0. C. 

Keleaae of jadgmeut* 341. The judgment-debtor shall be dis* 
debtor. charged from jail, 

(а) on the amount mentioned in the warrant of committal being 
paid to the officer in charge of the jail ; or 

(б) on the decree being otherwise fully satisfied ; or 

(o) at the request of the person on whose application be has been 
imprisoned ; or 

(d) on such person omitting to pay the allowance as hereinbefore 
directed ; or 

(e) if the judgment-debtor be declared an insolvent* as hereinafter 
provided ; or 

(/) when the term of his imprisonment, as limited by section S4S, 
is fulfilled : 

Provided that, in the second* third* and fifth cases mentioned in 
this section* the judgment-debtor shall not be discharged without the 
order of the Court. 

A judgment-debtor discharged under tliis section is not thereby 
discharged from his debt ; but he cannot be re-arrested under the decree 
in execution of which be was imprisoned. 

Ths shove section applies to M. 8. C. 0. and P. 8. C. C. 

Tax decree in an adzniaistfation-siut directed A* a party to the suit, to pay over 
a sum of money* which she admitted was in her hands* to her own attorney in the 
suit, to be applied by him as directed by the decree. A refused to pajf oVer the 
money, and she was imprisoDed for disobedience to the Courtis order. After she 
had b^n in prison for six months, she i^pplied to the Judge of the Conri below* 
aader Act X. of 1677* s. 341* to be diacWi^* This order wss refused, ife/d* 
on appeal* that the proceeding under which A had been imprisoiied was not tn 
««eeution of a decree* but that she was imprisoned under process of contempt* 
and that the provisions of ss. 341 and 343 did not apply to the case.— Martin v* 
Lawrence, L Ju E., 4 Gal. 666. 
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Imprimmnmt not to «. M*. N» pewoo shall be imprisoned in «ce- 

a«#d tfix moatbc. eiitjoti of a decree for a longer period than sii; 

inotithe ; 

or for a longer period than six weeks if the decree be for the pay<» 
When not to osoeeS oix meat of a sum of money not exceeding fifty 
woelca rupees. 

Tick above aecttaii applies to M. S. C. C. and P. 8. C* C. 

Held by a majority of the Full Bench fSargent and Bayley, JJ., dissenting) 
that a lodgment^ebtor, impHsoned in aiitisraotion of the decree against him under 
Act VIIL of 185&, is not entitled^ under Act X. of 1877, to be released on the 
coming into operation of the latter Act, if he have then been imprisoned for more 
than mx months but less than two years. — In the matter of the petition of Ratanji 
Kalian ji and six others, I. L. R., 2 Bom. 148. 

Thk decree in an administnition-snit directed A, a party to the suit, to pay over 
a sum of money, which she admitted was in her hands, to her own attorney in the 
suit, to be applied by him as directed by the decree. A refused to pay over tlie 
money, and she was irnprisonod for disobe<lience to the Court’s order After she had 
iMten tn prison for six montlis, she applied to the Judge of the Court below, under 
Act X. of 1877, 8. JUl, to l>e discharged. This orrler was refused. Held, on appeal, 
that tho proceeding under which A had boon imprisoneii was not in execution of u 
decree, but that she was imprisoued under process of contempt, and that the pro- 
visions of ss. 341 and 342 did not apply to tlio case. — Marti u n. Lawrence, I. L. U., 
4 CuL 655. 

343. The officer entrusted with the execution of the warrant shhll 
Si>aon«iMDtor<r«rnu>t. ©"Jorae thereapou the day on, and the iniiuner 

«»«» executed, and, if the latest day 

epecified in the warrant for the return thereof has been exceeded, the 
reason of the delay, or if it was not executed, tho rea'»ou why it was not 
executed, and shall return the warrant with such endorsement to the 
Court. 

If the eodorsotneiit is to the eflTect that such officer is unable to 
execute the warrant, the Court slmU examine him on oath touching his 
alleged inability, and miy, if it thinks fit, sumuioii and examine wit- 
nesses as to such inability, and shall record the result. 

Tux above section applies to M. S. C. (X and P. S. C. C. 

CHAPTER XX. 

Or iNSOhVBHT JuDOMXNT-DEBTORS. 

344. Any judgment-debtor arrested or imprisoned in execution of 
Power (oj apply fbr Sa* a decree for money, or against whose property 

elamtioa of iaaolvoiioy. nn order of attachment has been made in exe- 
cution of such a decree, may apply in writing to be declared an insol- 
vent. 

Any holder of a decree for money may apply in writing that the 
judgment-debtor may be declared an insolvent. 

Sve^ such apfdication shall be made U> the District Court withia 
the local omits of whose jurisdictioii the judgment-debtor resides or is 
an custody. 

4 FXiisoH applying tukler Act X. of 1877, s. 344, must satisj^ the Court that 
hm cose eomes within Uto provisions of s. 351. and the burden of proof Ues upon 
him, Aa order dtsmisaiog euoh an application is sppeaUble nmler s. 588.-^ 
MinntaslSoaeaixi o. BriJ Umm Thakoor, I. L. E., 4 Gal. Bw. Followed tn 1. L. R., 
6 Cal. 168. 
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Thbrb is no appeal from an order made under Act X* of 1877| a. refusing 
to grant an application to be made an insolvent. The appeal allowed tinder a. b88| 
cl. 17, so far as an order under s. 351 is oonoemed, is on behalf of the judgment- 
creditor only, — Juggutjeebun Gooptoo e. Haro Coomar Pal, 1. L. B*, 6 Ow. 719. 
Dissented from in L L. R., 6 Cal, 168. 

Tub Deputy Commissioner of AkyaK sitting as District Jud^^, has power to 
entertain applications under Act X of 1877, chap. ax. 8. 6 (d) of that Act interposal^ 
no obstacle in the way of hw dealing with such applications, uor does the exercise of 
such power in any way *•*' aifoct the jurisdiction or the Recoider of Rangoon** sitting 
as an Insolvent Court in Akyab wttliin the meaning of Uiat section. — In tv A^om 
Harried, L L. R., 4 Cal. 94. 

The effect of Act X. of 1877, a. 6 coupled with acb. 2, is to render the whole of 
chap. XX. (relating to insolvent debtors) inapplicable to a Mufansal 8mall Cause 
Court, notwithstanding the words “ any Uourt other than a District Court” and any 
Court situate within his district, which occur in tlrat swtion. Conse<{uently the Go- 
vernment Resolution of 3nl April 1878, investing the Judge of the Small Caiisv 
Ci>urt at Ahmodahad witli powers, under the said cmaptcr, to adjudicate in insotveucy 
nmttei's, is ultra vires and invalid.-— Lallu Gancah v, Hanchhod Rahand^s, 1. L. R., 2 
Bom. 641. 

CoDt™.to.f.pplio.tion. . , The application, when made by the 
juugment-uebtor, snaU set forth — 

(а) the fact of hia arrest or imprisonment, or that an order for 
the attachment of hia property haa been made, the Court by whoso 
order he was arrested or imprisoned, or by which the order of attach- 
xntmt was made, and, where he has been arrested or imprisoned, the 
place in which he is in custody ; 

(б) tlie amount, kind, and particulars of bis property, and the value 
of any such property not consisting of money ; 

(c) the place oi places in which such property is to be found ; 

(d) his willingnesa to put it at the disfmsal of the Court ; 

{e) the amount and particulars of all pecuniary claims against 
him ; and 

(f) the names and residences of his creditors, so far as they are 
known to or can be ascertained by him. 

The application, when made by the holder of a decree for money,' 
shall set forth the date of the decree, the Court by which it was passed, 
the amount remaining due thereunder, and the place where the judg- 
ment-debtor resides or is in custody. 

346. The application shall be signed and verified by the applicant 
Subscription and veriSoft. in manner hereinbefore prescribed for signing 

tion of appHoatiou. verifying plaints. 

347. The Court shall 6x a day for hearing the application, and 
Sarrioe of oc^y of appli. shall cause a copy thereof, with a notice in 

cation and notice. Writing of the time and place at which it will be 

heard, to be stuck up in Court and served at the applicant’s expense — 

where the applicant is the judgment-debtor — on the holder of the 
decree in execution of which he was arrested or imprisoned or the order 
of attachment was made, or on the pleader of such decree-holder, and 
on the other creditors (if any) mentioned in the application : 

where the applicant is the decree-bolder--oii the judgment^ebtor 
or his pleader. 

The Court may, if it thinks 6t, publish, at the applicant’s expense, 
the application ia such official Gazettes and public newspapers as it 
thinks fit. 
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Where the applicant fe the jndjjmeot-debtor, the Court majf 
exempt him from any pajmente under this section if satisfied that he is 
unable to make them* 

348, The Court may also, if it thinks fit, cause a like copy and 
Power to sorveotlier ore. notice to be served on any other person alleg- 
ditors. ing himself to be a creditor of the applicant 

and applying for leave to be heard on the application* 

849. Where the judgment-debtor is under arrest, the Court may, 
pending the bearing under section 850, order 
nim to be iinme4iiately committed to jail, or 
lehve him in the cii8U>dy of the officer to whom 

the service of the warrant was entrusted, or release him on his furnishing 
sufficient security tliat he will appear when called upon. 

850. On the day so fixed, or on any suhaequent day to which the 
Prooadnr# at baarina. Court may adjourn the hearing, the Court shall 

examine the judgment-debtor, in the presence 
of the persons on whom such notice has been 8<^rved or their pleaders, 
as to his then circumstances and as to his future means of payment, 
and shall hear the said decree-holder, the other creditois mentioned in 
the HpplicHtion, and the other persmis (if any) alleging themselves to be 
erinlitors, in opposition to the judgment-debtor's discharge ; and may, if 
it thinks fit, giiitit time to the said decree-holder and other creditors or 
persons ui aAlduce evidence showing that the j udgmeut-debtor is not 
entitled to be declared an insolvent. 


Dwslarikiimi of insolvcin. 

oy Olid ifcppoiutinotit of ro* 351. If the Court IS satisfied-— 
oeivof. 

(a) that the statements in the application are substantially true ; 

{b) that the judgment-debtor has not, with intent to defraud his 
cre«litora, concealed, transferred, or remov^ any part of his property 
since the institution of the suit in which was passt;d the decree in exe- 
cntioii of which he was arrested or imprisoned, or the order of attach- 
ment was made, or at any sulisequeiit time ; 

(o) that he has not, knowing himself to be unable to pay his debts 
in full, recklessly contracted debu or given an unfair preference to any 
mf his creditors by any payment or disposition of his property ; 

{d) that he has not committed any other act of bad faith regard- 
ing the matter of the application, 

the Court may declare him to be an insolvent, and may also, if it 
tfattiks tit, make an order appinnting a receiver of his property, or if it 
does not appoint such receiver, may discharge the insolvent. 

If the Court is not so satistied, it shall make au order rejecting the 
application* 

As order rsfiisiaff to grsnt an application to he made an insolvent ie appealable 
under cl. 17, a. 6S8 m the Oode of Civil PnK$edure. Such an c»rder tnttsi^ consi- 
dered to ho one laade under a. 361.— Nubhi Buksh o. ChsjKki, 1 L. E., 6 Gal. 168. 

A FKSSOK applying under Act X. of 1877, s. 344, must satisfy tho Court tlatt 
his oaott comos withtn the provisions of s. 861, and tho hurdoo of proof ties upon 
him. An order dismisatng such an application is appealable under s. 688.— 
liumUx Hoaooin o. Br^ M^un Tbakoor, I. L. E., 4 Cal 888. Followed in b !<. E.* 
6 Gal 168. » --1 



'tl^LirEirr /UDaMtST-DSimHk 

■ J, nr pbrsmbo^ «£ • pfevioas acmmeat vlth B, and on bekiit proaaed by B, 
i%no had a j^imiaiy obim againat him, amignad to B the whole of hit prmmty by 
way of sale, in conflideration in part of B’a pecuniary claim against him. JsM that 
by each assignment J did not give B an “ undue preference^^ to hit other oreditorst 
within the meaning of a. 351 of Act X. of 1877.— Joakim (Appellant) n. The 
Secretary of State for India and others (Hetpondentt), I. L. B., 3 Ail. 630. 

An appeal lies against an order patted under section 551 of Act X. of 1877. 
although it was an order refuting to declare petitioner an insolvent. The words utod 
jn cl. d of s, 551, “the matter of the application,” embrace the insolvency, 
and all the facts and circuinsUnces tnaturial to explain the insolvency* Acts of had 
faith towards creditors just at the peri<^ at which the applicant was ccmtempl.it ing 
insolvency may be hold to he part of the matter of the application. A Judge would 
not l>e exercising a right discretion tinder section 351 if lie refused relief in the case 
of pt'fsons who, although knowing that th«'y had not the means of paying at the 
time the d(d)t was contracted, yet honestly believed upon roaHonable grotmds that 
tliey vrould have the means of paying eveutually.— Bdvachi Paeki e. Pierce, Leslie, 
# Co., I. L. R., 2 Mad. 219. 

352. The creditors mentioned in the application, and the other 
Creditors to prove Uieir persons (if atiy) alleging themselves to be ere* 

debts. ditors of the insolvent, shall then produce evi* 

dence of the amount and panictilars of their respective pecuniary claims 
sgfiinst him ; and the Court shall, by order, determine the persons who 
have proved thomselvos to be the insolvent s creditors and their respective 
Sohodalo to be framod. debts, and shall frame a schedule of such per- 
sons and debts ; and the declaration under sec- 
tion 351 shall be deemed to be a decree in favour of each of the said 
creditors for their said respective debts. 

A copy <}f every such schedule shall be stuck up in the Court-house. 

Nothing in this section shall be deemed to entitle a partner in an 
tfisolveiit tirni, or, when he has died before the insolvency, his legal re*- 
preseiitfitive, to prove in competition with the creditors of tlie firm. 

353, Any creditor of tite insolvent who Is not mentioned in such 
Appiioatioiia by uaiiohe. schedule may apply to the Court for permission 

aai«td creditors. to profluce evidence of the amount and parti- 

culars of his pecuniary claims against the insolvent, and, in case the 
applicant proves himself to be a creditor of the insolvent, for an order 
directing his name to be inserted in the schedule as a creditor for the 
debt so proved. 

Any creditor mentioned in the schedule may apply to the Court 
for an order altering the schedule so far as regards the amount, nature, 
or particulars of his own debt, or to strike out the name of another 
cre<liior, or to alter the schedule so far as regards the amount, nature, 
or particttlars of the debt of another creditor. 

In the ca.He of any application under tliis section, the Coiirt.^ af^r 
causing such notices as it thinks fit to be served, at the applicant’s 
expense, on the insolvent and the other creditors, and bearing their 
objections (if any), may comply with or reject the application. 

864. Every order under section 351 shall be published in the local 
SHTaot of order apfioint. cfEcial and shall operate to vest in the 

fagHaoeiver. Receiver all the insolvent's property (except 

the particttlars specified in the first proviso to section 266), whether 
set forth in his application or not* 
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8SS. The Beceiver bo appointed shall give such security as tlve Cbuit 
UMSBtm to inra seonritv may direct, and shall possess himself of ail such 
mSu, ^ property, except as aforesaid ; 
and on his certifying that the insolvent has placed him in j^ses* 
Ditohai^eofiiisol^t, thereof, or has done everything in his 

power for that purpose, the Court may discharge 
the insolvent upon such conditions (if any) as the Court thinks fit. 

ihitj of Boooiver. Receiver shall proceed under the 

direction of the Court — 

(a) to convert the property into money : 

<6) to pay thereout debts, fines, and penalties (if any) due by the 
insolvent to Government ; 

(c) to pay the said decree-holder’s costs : 

(ri) to discharge, according to their respective priorities, all debts 
necured by mortgage of the insolvent’s property : 

(e) to distribute the b^ilaiice among the scheduled creditors rate- 
uWy according to the amounts of their respective debts and without 
any preference : 

and such Receiver may retain, as a remuneration for the perform- 
tioT* ^ remuneim- ance of hia duties, a commission, to be fixed 
by the Court, not exceeding the rate of five per 
centum upon the amount of the balance so distributed (the amount of 
Delivary of •nrplm. the Commission so retfdned being deemed a 
, , distribution), and shall deliver the surplus (if 

any) ^ the insolvent or his legal representative: 

Provided that, in any local area in wl)ich a declaration has been 
made under section 320 and is in force, no sale of immoveable property 
paying revenue to Government or held or let for agricultural purposes 
shall be made by the Receiver; but, after he had sold the other pro- 
perty of the insolvent, the Court shall ascertain (a) the amount le- 
quired to satisfy the claims of the scheduled creditors after deducting 
the monies already received, (6) the immoveable property of the in- 
solvent renimning unsold, and (c) the incumbrances (if any) existing 
tbe^on, and shall forward a statement to the Collector containing the 
jmrticttlaiB aforesaid ; and thereupon the Collector shall proceed to raise 
he amount so required by the exercise of such of the powers conferred 
^ »®«tioii8-322 to 325 (both inclusive) as he thinks fit, and sub- 

ject to the provisions of those sections, so far as they may be applicable ; 
and shall hold at the disposal oi the Court all sums that may come to 
his hands by such exercise. 


857. An insolvent discharged under section 351 or 855 shall not 
WSet of diwharge. be arrested or imprisoned on account of any of 
^ ** scheduled debts. But (subject to the pro- 

whether previously or subsequently 
the particulars specified in riie first proviso^section 
P«»P«ty vested in the Receiver), shall, by order of 
be to attachment and sale until the debts due to the 

satisfied to the extent of one-third, or natal the 
SSi asiw of the order of distWge antte 
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S58. If tiie aggregate amoant of the echedaled debts is two httadi^ 

De<wloa that inwt. rupees or a less 
▼eDt is disehMged fcom li- aoy case after the scbeduled (wbts nave new 
abilitj. satisfied to the extent of one-third| or after the 

expiry of twelve years from the order of discharge, the Court shall, 
declare the insolvent discharged as aforesaid absolved from further 
liability in respect of such debts. ^ 

heoeaur. fa. o.» of «- 369- Whenever at the heanng un<far sec- 

aoneet appUoaat. tion 350. it is proved that the applicant has 

(а) been guilty, in his application, of any concealment or of wil- 
fully making any false statement as to the debts due by bim, or respect- 
ing the property belonging to him, whether in possession or in ex- 
pectancy, or held for him in trust ; 

(б) f^raudulently concealed, transferred, or removed any property ; or 

(c) committed any other act of bad faith regarding the matter of 

the application, 

the Court shall, at the instance of any of bis creators, sentence 
bim by order in writing to imprisonment for a term which may extend 
to one year from the date of committal. . x ^ v 

Or the Cburt may, if it think tit, send him to the Magistrate to be 
dealt with according to law. 

S60. The Local Government may, by notification in the official 
Invertm«nt of otWCoart. Gazette, invest any Court other than a ^wlnct 
with powen of 0i»triot Court with the powers conferred on District 
CoarU. Courts by sections 34*4 to 859 (both inclusive) 

TraousTer of oasec. and the District Judge may transfer to any 

Court Mtuate in bis district, and so invested, any case instituted under 


section 344. ^ , 

Any Court so invested may entertain any application under section 
344 by any person arrested in execution of a decree of such Court. 

Nothing in this chapter shall apply toany Court||aving jurisdiction 
in the towns of Rfingoon, Maulmain, Akyab, and Bassein, 
perty of the judgrnent-<lebtor exceeds in value two thousand five hunarea 
rupees, or the amount of the pecuniary claims against him exceeds five 
thousand rupees, or such property, or any part thereof, is situate outside 
British Burma, 

Thje above section applies to M. S. C. 0. 


PART II. 

OF INCIDENTAL PROCEEDINOa 


CHAPTER XXI. 

Og TBS DC&TB, ItABBlAaS, InSOLTIWCT OF PABTIB. 

361. The death of a plaintiff or defendant 
t b>ll not cause the suit to abate if the right to 
sue survives. 

niuitraiUmt- 

■ (a.) A oovwaaala with B and C to pay an amniHy to B 

Oaae A to compel payment. B die. before tto deotw : the right to ana ■twvwea to 

and the MUt doea aot idNfto 


Boatotemeatbp party'e 







<M b themmi# owe, aU «» pwtfe* be&« deore^ llw > m wit^ 
to ^ repreieBtatiTe of the Bunrivor of B and C, and he may pOTtmne fh^ 

*®**^)*A TOeT^of^l. A diee. The right to one doea aot wrriTa, M»d ftd 

*“* ?S^ a member of a, Hindu jdut family under the ICttkabwi latr, 
a *ait tv partitioB of the family property. A dies lesTing a muwr soo, ha». ^ 
the right to etie eanriree to B, tod the suit does not abate. 

Tmt abore teetion a^Bes to M- 8. C. C. and P. 8. C. C. 

38a If tbeie be were plmtifib or defendants than one, and aayt 

Proo.dBr.lBe.mofd.mh *f ^em dies, and if the right to 8^ ««rvives 

one of avwmX plaintiilh to the wrviviiig plaintiff or plain tim alone, op 
or defendants, if right to against the surviring defendant or defendantsi 
She sorrire. alone, the Court shall cause an entry to that 

affect to.be made on the record, and the suit shall proceed at the in- 
stance of the surriTtng plaifitiff' or plaintiffs, or against the surviving 
defendant or defendants. 


Tbs shove seoiiozi applies to M. S. C. C. tod P. S. C. Ci 
803. If there be more plaintiffs than one, and any of them dies, 

Hght to suc ffocs Dot survfve to the 
of ol^oof^eSi^ surviving plaintiff or plaintiffs alone, but sur- 

whero right to floe •orrires viees to him or them and the legal representa- 

deceased plain tiff jointly, the Court 
, ea* . may, on the application of such legal repre- 

sentative, enter bis name on the record in the place of such deceased 
plaintiff^ and tbe suit shall proceed at the instance of the surviving 
plaintiff or plaintiffs and such legal representative. 

Tbb above aeotioii appHoa to M. 8. C. C. and P. S. 0. 0. 

Tv a plaintiff dies after decree, hia representatives are not bound to apply within 
$0 days to be made parties to the suit, out liave tlio same time to file an ap}>eal 
as the plaintiff would have had. The Uivil Procedure Code, so. 563— dbb, and the. 
],fimitation Act, soh. ii., art. 171, do not apply to the caHe of a plaintiff dyinjr 
after dt^croe.— Himniida Sastri, a minor under the guardianship of the executors 
Mntiuf4mi Ayyar and another (Plaintiffs), AppellanU, e. Minatclii Atruu^l and 
another (Defendants), Hespondenta, 1. L. R., S Mad. 236. 

8c«, 2, art. 171 of the above Act, which gives a period of sixty days to a persoo 
daiiniitg to be the legal representative of a deceased plaintiff under Act X. of 1877, 
s. 863 or s. 365, does not apply to tlw representative of a deceas<L*d iudgmept-debtov*. 
elaitning admission to contimte execution proceedings commenced by him. Act X. 
of 1677 fhx>s not provide that applicatiims for execution shall, like suits, abate by 
the death of the jiulgment-croditor. Such a representative may, tlierefore, come in 
at any time, as his coining in is contemplated in sch. 2, art. 17V>, expl. 1 of Act XV. 
of ln77, subject always tp the saihe conditions as would apply to Ins principal. — 
Gulhl^is V. iskMbtam Naffiar, L lU E., 3 Bom. 221. 

864. If, within the time limited by law, no application be made to 
Proewliir. whw. a. ap. ^^>8 Court by any peraon claimiug to be the 
pikwtioa BMd. MfWB. legal repTMeutative of a dpoeased plaintiff the 
MDtati..<>rdMMMpUiiA. shall proceed at the instance of tU’esv*iv- 
^ plaintiff or plaintifi^ ; 

and tbe legal representative (if any) of the deceased plaintiff slipll. 
he made a pnrty, and shall be interested in and hoand by tbe decree 
MUH^ in. tbe snit, in the same manner as if tiie suit had proex^ed afc 
^ instance oopjointly with the eurvivlng plidntiff or plaintiiO. ' 

Xu above ascti«B appUoa to M. S. C. C. snl ?• C$> 



88ik la QUA of ^ daath of mIo ftlaiatiff or ao)o a»viviiig 
PioMdmiaoMoordMka tbe Court bmt, vhere tbo rigUt to 
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or ooUi oorrirliigy am aurvivet, on the application of the legai 
representative of the deceased, enter hia name 
in the place of such plaintiff on the record, and the euit shall thereupon 
prooeeo. 

Thb above aecdon appliea to M. 8. 0. C. and P. 8. 0. 0. 


NoTWiTR8TANmifO that 8. 582| Civil Procedure Code, doea not exprcealjr direct 
that the word pkiatiff ** oecarring in s. 366 aliaU be held to include an appel- 
lant,** yet the power oonferrad bv s. 366 on tbe Court of original jurimliotion to 
award costs against the estate ot a deceased plaintiff may, by analogy, be taken 
to be conferred on the Appellate Court. Lakshinibai v. Balferinlma Ql. L. U., 4 
Bom. 654) followed . — Per Mitter, J. (Garth, C.J., dubitunie), 1. L. R., 6 Cal. ilO. 

If a plaintiff dies after decree, his representatives are not bound to apply within 
60 days to be made parties to the euit, but have the same time to tile tm apf>eal as 
the plaintiff would have had. The Civil Procedure Code, ss. 363 — 365, and the 
Limitation Act, sch. ii., art, 171, do not apply to the case of a plaintiff dying 
after decree. — R4inan4da Sastri, a minor under tlie guardianship of the executors 
Muttus^mi Ayyar and another (Plaintiffs), Ap^Kdlanis, v. Minatchi Amtu41 and 
another (Defendants), Respondents, I. L. R., 3 Mad. *236. 

Scu. 2, art. 171 of the above Act, which gives a jxiHod of sixty days to a person 
claiming to be the legal representative of a deceased plaintiff under Act X. of 1877, 
8. 363 or 8. 365, does not apply to the representative of a deceased judginent<dehtur 
claiming admission to continue execution- proceedings coiiiiiienced by him. Aet X, 
of 1877 does not provide that applications for execution shall, like suits, abate by 
tbe death of the judgment-creditor. Such a representative nuiy, therefore, come in 
at any time, as hia coming in is contemplated in sch, 2, art. 173, expl. 1 of Act XV. 
of 1877, subject always to the same conditions as would apply to lua principal. — 
Qulabd&s v. jLakshnian Narhar, I. L. R., 3 Bom. 221. 

A 80LB plaintiff having died after decree, an application was made more than 
60 days after his death, by his legal representative, for an order tlwt his tmmo might 
be substituted on the record for that of the original plaintiff, and tlmt a sum of 
money to which the original plaintiff, if alive, would have been entitled, might ho 
paid to him, the legal representative. Jfeid that s. 372 of the Civil Pr(HM*dure (?od© 
did not apply to the case, that section contemplating a proci^iding before the detf^r- 
iiiinution of the suit ; and, further, that the applicaliuu was barred by Act XV. of 
1877, sch. ii., art. 171. Held also that s. 232 had no application. 8. 3&/> ot the Civil 
Procedure Code (amended by Act XII. of 1879. s, 61) does not apfdy to the case 
of a sole plaintiff dying after decree, the right to sue being mejged in the decree. — 
Gaily Churu Mullick (Plaintiff) v. Bhuggobutty Churn Mullick and others (Defend- 
ants), 5 CaL Law Rep. 108. 

A JUDOMEHT-DKBTOR EppliiMl that an execution-sale of property belonging to 
him should be set aside, as the decree-holder was dead when stich sale took place, 
and such sale was in conse<]ueDce invalid. This application was disposed of by the 
Court executing the decree in the presence of the judgment-debtor and purchaser. 
The Court held that the fact of such Sfde having ttiken place aft<'r the deorfse-holder’s 
death was no ground for setting it aside, and disallowed such application, and made 
an order confirming such sale. Held per Pearson, J., that the application for the 
execution of the decree abated on the death of the dc*or©e-holdef, not having been 
prosecuted by bis legal representative, and such sale was tinder the circumstances 
improper and invalid, and the order confirming St should be set aside. Per B|>ankie, 
J%, that such sale was not invalid by reason of the decree-bolders's death before ii 
took pl|oe. The order confirming it, however, was Impropcir, and should l>e reversed, 
and the case sliouid be remanded to be dealt with under the provisions of ss. 365 
and 366 of Ad X. of 1877, as the C'^rt executing the decree should have pro- 
ceeded under those sections. Per Oklfield, J., and Btraight, that Bie death of 
the decree-holder prior to such sale did not render it void. The provkiions of ss, 
5^ and 366 of Act X. of 1877 could not be adapted to execution-proceedings. As 
such sale bad been pubBshed and conducted according to law, it bad propeny been 
confirmed. — ^Dulsri (/udgment-debtor) v. Mohan Singh (Aacti<m-|Pitfoiin8er)| Jh L. 
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86 & If, within the time limited by law, no such applicatitm be 
Aba.ment when. «o ep- “““I* ^ the Court by any pe^n claiming tc 
plioation by repreceotatira 06 the legal representative 01 the deceased 
of dooeaced pUintiiT. plaintiff, the Court may pass an order that the 

suit shall abate, and shall, on the application of the defendant, award 
to the defendant the costs which he may have incurred in defending 
the suit, to be recovered from the estate of the deceased plaintiff ; 

or the Court may, if it think proper^ on the application of the de- 
fendant, and upon such terras as to coats or otherwise as it thinks 6 t 
pass such other order as it thinks fit for bringing in the legal represent- 
ative of the deceased plaintiff, or for proceeding with the suit in order 
to a final determination of the matter in dispute, or for both those pur- 
poses. 

Explanation , — A certificate of heirship, or a certificate to collect 
debts, does not of itself constitute the person holding it the legal re- 
presentative of the lieceased. But when the person holding any such 
certificate obtains thereby property belonging to the deceased, he may 
be treated as a legal representative liable in respect of such property. 

Tub above eeotion applies to M. S. C. C. and P. S, C. 0. 

Notwithstandiho that s, 582, Civil Procedure Code, does not expressly direct 
that the word ‘‘ plaintiff” occurring in s. 366 shall be held to include an ** appellant,” 
ytft the power conferred by s. 366 on the Court of original jurisdiction to aware 
costs against the estate of a deceased plaintiff may, by annlojnr, be taken to be con- 
f«rre<l on the Appellate Court, Liikshmibai v, Balkrishna (I. L. U., 4 Bom. 664) fol- 
lowed . — Per Mitter, J. (Garth, C.J., dubitante), I. L. K., 8 Cal. 440. 

An ArrKLtATK Court rejoc|ed the application of the legal representative of 
deceased sole nlaintiff-appeUant to enter his name in the place of such appellant or 
the record, on tne ground that sudi application had not been mode within the time 
limited by law, ami passed an order that the suit should uhuto. HM that the order 
of the Ap)Kdlaie Court, passtMl under the first paragraph of s. 366 of Act X. of 1 877 
not being appealable under cl, 18, s. 588, of that Act, nor b(;ing ii decn‘,e within the 
torins of s. 2, from which a second appeal w*ould lie, w'as not appealable. — Ahniaa 
Ata (Plaintiff) e. Mata Badal Lai (Defendant), I. L. R., 3 All. 844. 


A JUixiMENT-OKUTOH applied that an excoution-sale of property belonging tc 
him should be s«;t aside, as the decree-holder was dead when such sale took place, 
aud such sale was in oooscqucnce invalid. This application was disposed of by tlw 
Court executing the decree iu the presents of tne judgment-debtor and purchaser. 
The Court held that the fact of such side having taken place after the decree- hold or' 
death was no ground for Sittting it aside, and disallowea such application, and made 
an order confirming such sale. Held per Pearson, J., that the application for the 
execution of the decree abated on the death of tlie decree-holder, not having been 
prosecuted by his legal representative, and suoh sale was under the ciroumstancea 
Improper and invalid, and the order confirming it should be set aside. Per Spankic, 
d., tiiat such sale was not invalid by reason of the decree-holder's death before it 
took place. The order oonfinning it, however, was improper, and should be reverstwl, 
and tile case should be remanded to be dealt with uoner the provisions of ss. 365 
and 306 of Act X. of 1877, as the Court exeoukiag the decree should have pro- 
ceeded under tliose sections. Per Oldfield, J., and waight J., that the death of 
the decree-holder prior to suoh sale did not render it void. ITie provtsiooa of ss. 
865 and 366 of Act X. of 1877 could not be adapted to exeoution-proceedinu As 
such sate had been published and conducted ao(^>rdtng to law, it propel been 
conBiniM.---l>alari (JudgniciitHclshtor) «. Mohan Singh (Auction-ptirchaaer), 1. U 


If any diapate ariae as to who is the legal representative of a 
v^eesdm in ensn of dis* deceased plaintiff, the Court may either stay 
to fspiHinminave cf the suit until the fact has l^n determined ^ in 
Msaasd anuUiac suit, or decide at dr b^ore ttm-heariiit 



XABBUQC. AMS I890I.VSRCr PAKRII^ 18S 

of the suit who shall be admitted to be such legid repcesentatiye for 
the purpose of prosecuting the suit. 

Thb above section applies to M. S. C. C. and P* S. C. C* 

368. If there be more defendants that one, and any of them die 
Procedure in case of death before decree, and the right to sue does not sur- 

of one of several defend- vive against the surviving defendant or defend* 
ants alone, 

or of sole or sole snrviv- and also in Case of the death of a sole 

Ing defendant. defendant, or sole surviving defendant where 

the right to sue survives, 

the plaintiiT may make an application to the Court, specifying the 
name, description, and place of abode of any person whom he alleges to 
be the legal representative of the deceased defendant, and whom he 
desires to be made the defendant in his stead. 

The Court shall thereupon enter the name of such representative 
on the record in the place of such defendant, 

and aliali issue a#iitnraona to such representative to appear on a 
day to be therein mentioned to defend the suit; 

and the case shall thereupon proceed in the same manner as if such 
representative had originally been made a defendant, and bad been a 
party to the former proceedings in the suit : 

Provided that the person so made defendant may object that ho is 
not the legal representative of the deceased defendant, or may make 
any defence appropriate to his character as such representative. 

When the plaintiff fails to make such application within the period 
prescribed therefor, the suit shall abate, unless he satisfies the Court 
that he had sufficient cause for not making the application within such 
period. 

The above section applies to M. S. C. C. and P. S. C. C. 

Notwithstandino that s. .082, Civil Procfnlure Code, does not expressly direct 
that the word *’ plaintiff” occurring in s. 360 shall be held to include an ** apfxrllaut,^ 
yet Uie power conferred by «. 366 on the Court of original jurisdicMtMi to award 
costs against the estate of a deceased plaintiff may, by analogy, bo taken to be con- 
ferri'd on the Appellate Court. Lakshtnibai v. Bafkrishna (1. L. K., 4 Bom. 6b4) 
foliowod. — Per Mitter, J. (Garth, C.J., dubilante)^ L L. R., 4 Cal. 840. 

PnooKOURK analogous to that laid down in Act X. of 1877, s. 368, in resfieot to 
the <leath of a defendant, must be applied in the case of the acutb of a respondent. 
Where, tlierefore, a respondent dies auring the pctndency of an appeal, it is for the 
appellant to hike the initiative, and be is at liberty to select one or more pers^ins to 
defend the ap]>eal ; and no person, other tlian the person so selected, has a right to 
force himself into tlie proceedings, and to claim to nave his name entered as repre- 
sentative of the decea^ respumient against the appellants consent. Persons so 
introduced on the record may or may not be the real representatives of the deceased 
respondent, but the merits or their claim to be such, on the ground of any right or 
status, such as that of adoptionj^is immaterial to the determination of the ap|^.--> 
Lakshmibai v. BiUcriebna, 1. L. B., 4 Bom. 654. 

369. The marriage of a female plaintiff or defendant shall not 
Suit not abated by mar- causo the euit to abate, but the suit may, not* 

xiage of female party. Withstanding, be proceeded with to jndgmeot» 
and, where the decree is against a female defendant, it may tbeceupoa 
be executed against her alone. 

If the case is one in which the husband is by law liable for the 
debts of his wife> the decree may, with the permissioii of the Courts be 
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tJtecilUxI AgMtiK^ the hiiAband kino ; ahd, in ease ^ Jiid|p^ 0 et for th# 
wif«, exectitloii of the decree may, with each pertnission, De iesiUed 
tlie appliciitioo of the huMbAod where the husband, is by law eutitled 
to the subject-matter of the decree* 

Tfl« nhove flectioii applies to M. S. C. C. and P. S* C. C. 

870. The bankruptcy or insolvency of a plaintiff in any suit which 
When pUintire bank, his assignee or the receiver appointed under 

ruptoy or insulrottoy bars section 351 might maintain for the beileHt of 
his creditors shall not bar the suit, unless such 
a^ignee or receiver decHriea to continue the suit and to give security 
|br the Costs theieof within such time as the Court may order. 

If the assignee or receiver neglect or refuse to continue the suit 
Frooodnre whan asHiirnoa and to give siich security within the time sc 
fnilii to oontinue anit or ordered, the defendant may apply for the dis- 
gi'vo aacmrity. mis^^al of the suit utt the ground of the plaint- 

ilfs bankruptcy or insolvency, and the Court may dismiss the suit and 
award to the defendant the costs which he has^incurred in defending 
the same, to be prttved as a debt against the plaintiff’s estate. 

Tir* above section Applies to M. 8. C. C. and P. 8. C. C. 

871. When a suit abates or is dismisseil under this chapter, no 
BRect of abausinent or ft'osh suit shall be brought Oil the same cause 

ditmisiMil. C»f action. 

But the person claiming to ho the legal representative of the 
Applioation to set asiUe df^'Ceased or bankrupt or insolvent plaintiff 
abotemeiit or cbsminMiil. may apply for an order to set aside the order 

for abatement or dismissal ; au»l, if it be proved that he was pievented 
by any sutficieut cause from continuing the suit, the Court shall set 
a.side the abatement or dismissal upon such terms as to costs or otherwise 
as it thinks fit 

Tmc above section applies to M. 8. C. C. and P. 8. C. C. 

WifRn* a suit was tU^lareil abated in 1B68 under s, 102 of Act VITI. of 185E 
for non prOHeciui<m by tlie representative of a deceased plaintiff ; Heid that the Civi 
Procedure Cmle, a. 371, was nn bar to a fresh suit instituted in 1880 on the same 
eaiise of action. — Halikunath lUmen Menon (3ril Defendant), Appellant, v. Mul- 
laiikaji Sri Kumuran Kattibudri (Plaintiff), Hespondeut, I. L. E., 3 Mad. 31. 

UroN the death of a sole plaintiff, if uo application to revive is made within 
sixty days from the date of the plain tilTs death, the suit abatea. But tlie Court 
may, under Act X. of 1877, s, 371, revive the suit on the application of the lega 
rt^presenutive of the plaintiff within three years from the time when the right tc 
apply accnif^ if he can shew that he was prevented by sufHcient cause fnirn con- 
tintiing the autt.--.Bhoyrab Dass Johurry r. Doinan Thakoor, 1. L. R., 5 Cal. 139. 

872. In other cases of assignment, creation, or devolution of ant 
PropMliira in ease of as. interest peiuliug the suit, the suit may, will 

aigaiiMt pending aait. the leave of the Court, mven either with the 
ooiiseni irf all parties or after service of notice in writing upon them 
and hearing their objections (if any), be continued by or against tbs 
penHoti to whom such interest has come, either in addition to, or in snb» 
stiiuiion for, the person from whom it has passed, as the case may to*> 
%uire, 

Taa abees sssiisp si^lks to M. a €. C sad F. S. C. C. 
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, . Jait WC#^«, "peadSng the snit,” in Act X. of 1877, *. 372, relate to a anit in. 
'Which nc cnat order has been made. — ^Gocool Chimder Gossainee tK The Adminus- 
trator-Genena of Bengal, I. L. E., 6 Oal. 7'id. 

Ari'BR a decree had been made in a auit, the ca»o was, in 1875, struck out of 
the board for want of prosecution. Ko steps were taken tt> have u restored. In 1879 
boUi thfs plaintiff and aefendunt died. In the same year tlie heirs of the jilaintiff 
instituted a suit against the administrator of tlie defendant for the purpose oi having 
the decree in the original suit carried out. This suit was disniisst^ by the Court of 
first instance under Act X. of 1877, s. 13 ; but the Appellate C/Ourt, holding that the 
original suit was subsisting, and might be reconstitiiU^d, directed that Uic plaintiffs 
should be allowed to amend their plaint by putting it into thts form of a petition 
under s. 372 of the same Act. On a petition by the plaintiffs pniving that the 
original suit might be revived and restorwl to the Itoard j Held that the application 
was not barred under sch. 2, art. 178. Even if art, 178 was applicable, tlie applica- 
tion would not be barred, limitation running from the time wdien the suit was allowed 
to be reconstituted. — Goviud Chunder Uoswami t*. Rungtin Money, I. L, R., 6 Cal. 
60. 

A strrT was instituted by the trustee appointed under a will, against the execu- 
trix, for the purpose of liaviug Uie trusts of the will carric<l into cxecuthin. A 
decree was made and cerhiiu dirtictifuis were given for the purpose of having a 
scheme settled by which the tnists were to he carried tmt ; hut before the sdieuic 
was finally settled and approved, and while the proceedings w»M*e pending, llu* ease 
was struck out of the hoard for want of pr<»8ecution. SubstMpieriily botli the plaintiff 
and defendant died. The heirs of the plaintiff them instituted a suit against the 
Adrninistrutor-Oeueral as representing tho estate of the defeialant for carrying tho 
trusts into execution, and prayed that their suit might bo considered as BUfipiernental 
to the original one. field that the original suit, though no longer upon tho boanl, 
\vas capable of rival, and that, if no person were living whosti consent might 
be obtaincxl, or to whom notice might bo given, the Court might give leave without 
any such consent or notice, and that the proper course to pursue was to allow tho 
jdaintiffs to amend their plaint by putting it in tho form of a petition under Act X. 
of 1877, s, 372, the defendant being at liberty to put in any answer which he might 
have done, if the proceeding had been by petition in the first instance. — (locooJ 
Chunder Gossamee ». Tho Administrator-Gcueral of Bengal, I, L. U., 5 Cal. 726. 


CHAPTER XXII. 

Op the Withhkawai- and Adjustment of Suits. 

373. If. at any time after the in8titutioQ of the suit, the Court ia 
Power to allow plaiotiS on the appli^tion of the plaiot^, (<t) 

to withdraw with liberty to that the 8Uit miiBt tail by reason of some fortiiai 
bring freah «uit. defect, or (6) that there are sufficient grounds 

for permitting him to withdraw from the suit or to abandon part of his 
claim with liberty to bring a fresh suit for the subject'inatter of the suit 
or in resi^ect of the part so abandoned, the Court may grant such per- 
mission ou such terras as to costs or otherwise as it thinks fit. 

If the plaintiff withdraw from the suit, or abaudou jmrt of bis 
claim without such permission, he shall be liable for such costs as the 
Court may awanl, and ahull be precluded from bringing a fresh suit for 
the same matter or in respect of the same part. 

Nothing in this section shall be deemed to authorise the Court to 
permit one of several plaintiffs to withdraw without the consent of the 
others. 

Ti« above aection applies to M. 8. C. O. and P, 8. C. C. 

Thk proviso in the 3rd clause of 8. 373 of the Code of Civil Procedure does not 
daprivo the Court of power to peniut one of aevetml co^plalntiffg to withdraw tm^ 

C. P. 24 
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conditionally from a auit, even though hia co-plaintiffs do not oonOent to W# iritb* 
drawaK— Moliamaya Chaudlirain (Defendant), Appellant, v. Dutga Charun Biialb, by 
bin mother and guardian, Itukinini (Plaintiff), Respondent, 9 Cal> Law ReiHR82, 

TniB plea that the plaintiff had improperly been permitted to withdraw from a 
former suit with liberty to bring the present one, which had not been taken in tho 
lower Courts, and was not taken in the memorandum of second a^meal, was not 
permitted to be urged, at the hearing of the second appeal. — Whether under 

8. 373 of Act X, of 1877 the Court ought to pennit tlie plaintiff to withdraw from 
tlie suit witli liberty to bring a fresh suit on the ground that the defence to the suit 
was sudi that Uie suit must fail if proceeded witli. — Zahurun-NisBa (Defendant) «« 
Khuda Yar Khan (Plaintiff), 1. L. 11., 3 All. 528. 

S74, In any fresh stiit kistit^ited on permission granted tinder the 
Liroitation-law not af- Jast preceding section, the plaintiff sha]! be 
footed by first suit. bound by the law of limitation in the same 

manner as if the first suit had not been brought 

Thic above section u^iplies to M. S. C. C. and P. S. C. C. 


375. If a suit be adjusted wholly or in part by any lawful agree* 
Compromiw of suit.. Or compromise, or if the defendant satis^ 

the plaintiff in respect to the whole or any 
part of tlie matter of the suit, such agrei‘rnent, compromise, or satisfac* 
tion shail be recorded, and the Court shall pass a decree in accordance 
therewith so far as it relates to the suit, and such decree shall be final, 
so fur as rtdates to so much of the subject-matter of the suit as is dealt 
with by the ugreement, compromise, or satisfaction* 

The above section a]»plie8 to M. S. C. C. and P. S. C.C. 


CHAPTER XXIH. 

Of Payment into Court. 

376. The defendant in any suit to recover a debt or damages may, 
Deposit by defendant of ^t any stage of the suit, deposit in Court such 

mmount in Mitifii'aotioa of sum of money as he considers a satisfaction in 
«hMin. ftill of the claim. 

Tub above section uppliee to M. 8. C. C. and P. S. C. (X 

377. Notice in writing of the deposit shall be given through the 

Court by the defendant to the plaintiff, and the 
Notice of depoeit, amount of the deposit shall (unless the Court 

otherwise directs) be paid to the plaintiff on bis application* 

Tnk above Boction applie« to M. S. C. C. and P. S. C. C 

378. No interest shall be allowed to the plaintiff on any sum do- 

IntorMt on dopoirit not by the defendant from the of the 

to ptoititiff alter receipt of such notice, whether the sum deposit- 
ed be in full of the elaitn tar Ml short thereof. 

> auction applies to M. 8. C. (X and p.aaa 

879. If the plaintiff accept such amount only as satisfaction in part 
Prmwdura wbm» pUini. claim, he may prosecute his suit for the 

iff ocM^t* depfwii m ao* balance ; and if the Court demdes that the 
iiolWitioit in p«j%* deposit by the defendant was a full satisfaction 

of the plaiutifiTs claim, the plaintiff must pay the costs of the suit 
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rocttrred after tlie depomt and the costs incurred previous tfaeretOi 8<k 
IM as th^ were caus^ by excess in the plaintiff's claim. 

If the plaintiff accept such amount as satisfaction in full of 
Fro<^pe whm h« a<s ci»hn, he shall present to the Court a state* 
** ■atigfiMjtioD in nient to that effect, and such statement shall 
", be filed, and the Court shall pass judgment 

ocordingly, and, in directing by whom the costs of each party are to be 
3aid, the Court shall consider which of the parties is most to blame for 
he litigation, 

jnimtrafimis. 

(a.) A owes B Rs. 100. B sues A for the n mount, havinjj made no detnAnd for 
layment, and having^ no reason tet believe that the delay caused by making a demand 
/oula place him at adisadvantaa^e. On the plaint beinf^ fileil, A nays the money 
;nto Court. B accepts it in full saiisfaf'tion of his claim, but tbo Court should not 
Ilow him any costs, the Hti^ation bein^ presiimably soundless on his part. 

(6.) B sues A un(fer the circuirwitancoM inentioneii in illustration (a). On the 
►laint bein^ filed, A disputes the claim. After wants A pays the money into Court. 

5 accepts it in full satisfaction of his claim. The Court, should also give B his costa 
f suit, A^i conduct having shown (hat the litigation was necesRary. 

(c.) A owes B Rs. 100, and is willing to ]»ay him that sum without suit. B 
daims Hs. 160, and nues A for that amount. On the plaint lining filed, A pays Rs. 100 
Jito Court, and disputes only his liability to pay the remaining Us. 50. B aceepta 
lie Rs. 100' in full satisfaction of his clatm. Tho Court should order him* to pay 
’a costa. 

Thx above section applies to M. S. C. C. and P. B. C. C. 


CHAPTER XXIV. 

Of Requiri^[o Securitt nm Costs. 

880. If, at the institution or at any subsequent stage of a suit, it 
When seonrity for costs appears to the Court that a sole plaintiff is, 
■tay be required iVom plaint- or (when there arc moro plaintiffs than one) 
iff at any stage of suit. that ail the plaintiffs are, residing out of Briti-ili 

ndia, and that such plaintiff does not, or that no one of such plaintiffs 
ioes, possess any sufficient immoveable property within British India 
ndependeut of the property in .suit, tho Court may. either of its owa 
jiotioa or on the application of any defendant, order the plaintiff or 
daintiffs, within a time to be fixed by the order, to give security for 
;he payment of all costs incurred and likely to be incurred by any 
iefeodant. 

The above section applies to M. 8, C. C, and P. 8. C. 0. 

The meaming to be given to tlie word “ residence’* in legislative enactments 
epends upon intention of the Legislature in framing the particular provision in 
vhioh the word ia Ufted. Tho residence intended in Act X. of 1877, «. 680, ia residence 
nder each circumstances as will afford a rcasonabht probability that the pbiintiff 
irill be fortlicoratng wiien tlie suit is decided. — Mahomed Sbuffij r. Laldin Abdula, 
.. L. B., a Bom. 227. 

381. In the event of such security not being furnished within the 
Bflfeot oL RdXniv to tar- time so fixed, the Court shall dismiss the Buit» 
aUb. aoonri^. unless the plaintiff or plaintiffs be permitted 

o withdraw therefrom under the provisions of section 873. 

The above eectioii appEea to M. 8. C. C. and P. S. C. C. 



CHAPTER XXV. 
Of Cokvxssxons. 


A. — Commiaeiom to examine Witnesses. 

* 

383. Any Court may, in any suit, issue a commission for the exa^ 
Oa«Mi In which Ooortmor miuat'on. on interrogatories or otherwise, of 
imwoommiBBiontoexamiue persous resident withiu the local limits of its 
witnoM. jurisdiction, who are exempted under this Code 

from attending the Court, or who are, from sickness or infirmity, unable 
to attend it 

Tnts above section applies to M. 8. C. C. and P. S. C. C. 

3M. Such order may be made by the Coint either of its own 
motion, or on the application, supported by 
Order for oonittiiMiKm. affidavit or otherwise, of any party to the suit 
or of the witness to be examined. 

The almve section applies to M. 8. C. C. and P. S. C. C. 

385. The commission for the examination of a person who resides 
wiion witnom resides within the local limits of the jurisdiction of 
within Ooori's jurisdiotion. the Court issuing the same may be issued to 
any person whom the Court thinks fit to execute the same. 

Tub above section applies to M. S. C. C. and P. 8. C. C. 


Peraotii for whose exam!- 
wation oomtniision may 
iaaite. 


3M. Any Court may, in any suit, issue a 
commission for the examination of — 


(a) any person resident beyond the local limits of its jurisdiction ; 

(b) persons who are about to leave such limits before the date on 
which they are required to be examined in Court ; and 

(e) civil and military officers of Qoyernment who cannot, in the 
opinion of the Judge, attend the Court without detriment to the public 
service. 

Such commission may be issued to any Court, not being a High 
Court or the Court of the Recorder of Rangoon, within the local limits 
of whose jurisdiction such person resides, or to any pleader ol a High 
Court whom the Court issuing the commission thinks 6t to appoint. 

The Court, on issuing any commission under this section, shall 
direct whether the commiaaion shall bo returned to itself or to any 
subordinate Court. 

Tub sbovo section applies to M. S. C. C. and P. 8. C. C. 

SussBOUXiirtY to ^ institutioo of the plaintiffs* suit, one of the defendants 
died, and his son, as his legal representative, was made a defendant in his stead. 
The new defendant (hueraiinj objeeted that hta lather had been dead more than aix 



the appUcatifm of the piiuntaffi to make him a that, 

wherefore, the auit should abate, as provided by the last clause of a, MS of the CivU 
Procedure Code, Act X. of 1877 (iutroduoed by tbe amending Act, XII. of 1879), 
and art. 171 B of the Limitation Act, XV. of 1877, wbicli preftcribes a period of «ixty 
days within which an application should be made to have tlie representative of a 
dcoeased defendant made a defendant to a suit When the amending Act, XII. of 
1879, was passed — ^that is, on the 29th of July, 1879, —the original defendant bad 
been dead more than six months ; but the plaintiff uuule an ap^ication to liave the 
Tepreseatative of the deoeased defendant made a defendant befort^ the publication 
of the Act in the local Gazette. Held that tbe provisions of art. 171 B of the Limit- 
ation Act should not be given retrospective effect, and that tlie plaintiff's applicu- 
tion was not tirae-barPDd. Tbe general nile as laid down in Ucg. e. I>orilb/i (11 
Bom. H. C. Bep. 117) — that “an Act of limitation, being u law of piocedum, 
governs all proceedings, to which its terms are applicable, from the moment of its 
enactment, except so far as its operation is expressly exclndt>.d or postponed” — 
admits of tbe qualification that, when the retrospective application of a stettito of 
limitation 'would destroy vested rights, or inflict sueh hardKiiip or injustice as could 
not have been within the contemplation of the Legislature, then* the sUitiite is not, 
any more tlwn any other law, to Imj construed n'troNpeetively. — Khusjilhh/u and 
others (Plaintiffs), Applicants, v. Kabh^ and others (Defomlauts) Opponents, 
I. L. R., 6 Bom. 26. 

387. When any Court to which application is made for the issue 
Gommissioo to exsTnino ® commission for the cxarmn&tioit of a per* 
witueM not within British sou residing at any place not within British 
^“*^*** India is satisflcd that his evideucc is necessary, 

the Court may issue such commission. 

The above section applies to M. S. C. C. and P. S. C. 0. 

Oonrt to examine witness 388. Every Court receiving a commissioa 

pnrsaant to oommission. for the examination of any person shall examine 

him pursuant thereto. 

The above section applies to M. 8, C, C. and P. S. C. C. 

389. After tbe commissiau has been duly executed, it sliall be 
Betarn of oomoiiMioD returned, together with tlie evidence lakea 

with dapositious of wit- under it, to the Court out of wiiicf) it issued, 
neBses. uidess the order for issuing the corninissioii has 

otherwise directed, in which case the commission shall be returned in 
terms of such order ; and the commiHston and the return thereto, and 
the evidence taken under it, shall (subject to the provisions of the next 
following section) form part of the record of the suit. 

The above section applies to M. S. C. C. and P. B. C. C. 

390. Evidence taken under a commission shall not be read as evi* 
When depoaittoofl may be deuce in the suit without the consent of the 

read m evidence. against whom the same is offered, unless 

(a) the person who gave tbe evidence is beyond the jurisdiction of 
the Court, or dead, or unable, from sickness or infirmity, to attend to be 
personally examined, or exempted from personal appearance in Court, or 

(b) the Court, in its discietioo, dispenses with tbe proof of any of 
tbe circumstances mentioned in the last preceding clause, and author* 
izes the evidence of any person being read as evidence in the suit, not* 
withstanding proof that tbe cause for taking such evidence by cacntius- 
sion has ceased at the time of reading tbe same. 

Tux above section applies to M. C. C. sad 0. & C. C. 



Doamam attached to the return of a commmon, and SdentiB^ with tlu 
dooumeota referred to in the evidence, may be read at the ieannff of the Bait in 
which the coramiWon issued, unless they hare been objected to on being tendered 
in evidence before the Commissioner. Objections to the admissibihty of such docu- 
ments cannot be taken at the hearing of the suit— G. M. Struthere (PJamtiff; v. 0. 
K Wheeler and another (Defendants), 6 Cal. Law Bep. 109. 

ProviaioDs aa to eieontion 39 |^ The ptovisiotis hereinbefore contained 

the execution and return of commiasione 
iMned by foreign Oaurta. sbail apply tO COmmiSSlOUS ISSUed by 

(a) Courts situate beyond the limits of British India and established 
by the authority of Her Majesty or of the Governor-General in Council, 
or 

(b) Courts situate in any part of the British Empire other than 
British India, or 

(c) Courts of any foreign country for the time being in alliance 
with Her Majesty. 

The above section applies to M. S. C. C. and P. S. C, C. 

JB. — Conimzsaions for local Inveatigationa, 

392. In any suit or proceeding in which the Court deems a local 
Gommiasion to make local investigation to be requisite or proper for the 

investigations. purpose of elucidating any matter in dispute, 

or of ascertaining the market-value of any property, or the amount of 
any mesue-protita or damages or annual nett-profits, and the same 
cannot be conveniently conducted by the Judge in person, the Court 
may issue a commission to such person as it thinks fit, directing him to 
make such investigation and to report thereon to the Court ; 

Provided that, when the Local Government has made rules as to 
the persons to whom such comtnissiou shall be issued, the Court shall 
be bouud by such rules. 

The above section applies to M. S. 0. C. sad P. S. C. 0. 

393. The Commissioner, after such local inspection as he deems 
Frooodare of Oommii- necessary, and after reducing to writing the 

•loner. evidence taken by him, shall return such evi- 

dence, together with his report in writing, signed with his name, to the 
Court. , 

The report of the Commissioner and the evidence taken by him 
EoporimnddepooittoQtto (but not the evidence without the report) shall 
boovidenoe in tnit. be evidence in the suit, and shall form part of 

the record ; but the Court, or, with the permission of the Court, any of 
OontmifltUmor mny be (he parties to the suit, may examine the Com- 
exniained in pmon. missioner personally in open Court touching any 

of the matters referred to him or mentioned in his report, or as to the 
mauner in which he has made the investigation. 

Tax above seotioa appliea to M. & C. C. and P. S. 0. GL 
" (7 . — Commiagions to examine AecountSn 

394. In any suit in which an examination or adjustment of me* 
Oommtiwioo to examine Counts is necessary, the Court may issue a com* 

or ex^net aoeonnte. mission tO such person as it thinks fit, directing 

him to make such examioation or adjustment. 

TSS above sectioo applies toM3.C.C.aQdP.S»C.GL 
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Th» Code of Civil Procedure doee not sntborisse tke diemieaal of « «nit on ro- 
fneal or failure of a party to deposit the amount ordered by the Court as remunera- 
tion to a Commissioner appointed under a. 394 to examine aecounU. The remunera- 
tion of a Commissioner appointed by the Court to examine accounts should, as a 
nile, be a definite amount, and not at a monthly allowance. — H/igava Chariihr (Plaint- 
ifi), Appellant, u. VedAnta ChuriAr and others (Defendants), Hespondents, I, L. K., 
3 Mad. 269. 

In a suit for an account against an a^ent, the plaint stated that the defendant 
hfi^ not submitted proper accounts of his agency, and prayed that the defendant 
might be ordered to oroduce certain napers, and that, on failure to submit the ac- 
counts, ho might bo accroed to pay tno plaintiff Es. 1,200 by way of damages. Tlio 
plaint also alleged diat, in consequence of the defendant's negligtuice and iiiisnuin- 
ageraent, the plaintiff believed that he liad sustained a loss of Ra. 6,000, and prayed 
for a decree for this sum. Held that no decree could be made for the sums irion- 
tioned, or any otlier sum, until an account had been taken, and the amount duo from 
the defendant ascertaicK^d. Per Field, «J. — It is the duty of an agent to render 
proper accounts to his eBriploycr irrewpectivo of any contract to that effect. And 
lie does not discharge that duty hy merely delivering to hi'* employer a set of written 
•accounts without attending to explain thefii, and produce the vouchors hy which tho 
items of dishursements are sujiported. Method to he followed on taking ac^counts 
in tVie mufuHsal stated. If the taking of accounts by the Judge would occasion a 
wiiHte of public time, he should resort to the provisions of rh. 394 and 396 of tho 
Civil Proceduix* Code, and furnish tiie Coiiimissionor with such part of the proceid- 
ings and such detailed instructions as may apiH^ar iieceHsary. In order to enable an 
agent to prepare accounts to he furnished to his principal, he shouhl he allowed to 
have reasonable access, at proper times and in the presence of resfamsilde persons, 
to such hooks and papers in the princi|>a!’s possession as may be necessary for the 

i ire.panition of the accounts. — Aunoda Persad Roy cu Dwarkauatli Gaugopudhya, 
L. R., 6 Cal, 764. 

Tuk effect of tho proviso to a. 3 of tho Civil Procedure Code of 1877 taken in 
connection with the definition of the word decree" in s. 2 is, that in all suits pend- 
ing when that Code canuf into foitJe, the practice and procedure to he followed down 
to the final result of such suits (♦.«., when nothing remains to be done hut to execute 
the decree or to appeal from it), are the sunie as previously existed, hut that in all 
8uhH(*quent proceedings in execution of the deerrje or in apfma] from it. Uie pmctieo 
and procedure provided hy the Civil Proctslure Code of 1877 are to oc observed. 
Tli^ word “decree" in s. 3 of the Civil ProciHlurc Code of 1877, nieuiis an orrler final 
in its nature, and does not include an interlocutory ortier, such as an order of refer- 
ence to take accounts, although such order may in general he properly termed a 
* decree,’ and, therefore, a suit w hich has been refeirtMl hy the Court to the Commis- 
sioner to take accounts is still in a stage “prior to decree" within the meaning of a. 
3 of the ('ivil Procedure Code of 1877. Hirji Jina v. Naruin Miilji (12 Born. H. 0. 
Ref>- 129) distinguislied. Tlie general nature of a certificate or rejmrt — wdiether 
general or separate — by the ('omiiiiBsioner for taking accounts, is, that it ahould, in 
the ease of a general* certilicah*, comprise the result of all tiie proc<;^irigs under 
the decree or order of reference, or, in tho case? of a separate certificate of report, 
tlint it should comprise tlic result of some or one of such proceedings, and the Court 
is not bound to consider a certificate granU*d by tlie Oimmissioner unless he lias 
certified that wdiat may be regarded as the result either of the whole inquiry referred 
to him or of some branch or part of it. The power of the Commissioner to grant 
certificates, and of the Court to deal with motions made wdtli referemee thereto, con- 
sidered. Qwtre — Whether, where a suit has been referred to the Commissioner for 
the purpose of Iiaving accounts taken, such accounts, in the absence of any direction 
in the decree or order of reference that stated or settled accounts are not to be dis- 
turbe^d, should not be taken without regard to any previous accounts statcfd or settled 
between Uie parties. — Kustumji Buriorji and others (Plaintiffs) v. Kessow'ji Naik 
and others (Defendants), I. L. R., 3 Ilom. 161. 

Court to giro Commit . 896. The Conrt shall furnish the Commiii. 

tiooer neconary iiuitnio- sioner with such psrt of the proceedings and 
BBch detailed iiistructioaa as appear neoessacy. 
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and the inj^tractions aliall distinctly specify whether the Oomtnia-' 
sioner is merely to transmit the proceedings which he may hold on the 
inquiry, or also to re|>ort his own opinion on the point referred for his 
examination. 

The proceedings of the Commissioner shall be received in evidence 
Coart to receive oommia. the suit, unless the Court has reason to be 
•iorter*B proeeediti^a or dissatisfied with them, in which case the Court 
direct farther inqairy. sliall direct such further inquiry as is requisite. 

Tiik above flection applies to M. S. C. C. and P. S. C. C, 

Ih a suit for an account by a principal apiinst his agent, the plaintiff should 
ask in his plaint that a proper account may be taken. If the defendant is found 
liable to render such account for a certain period, the Court should make an inter- 
locutory fleeree drclaririg that he is so liable, and <iireot him to hie an account in 
Court witiiin a tixed period. This decree may he (‘iiforced under s. ‘260 of the Civil 
Procedure Oule. After an account has been Hied, the plaintiff should be allowed 
reasoMJible time to examine it. If the objections are numeroiiK, the procedure 
pn^fujribod by ss. HIM un«l hllf> an<l form 157 of seh. iv. to the Code should be 
f«»llowed. When the ucoouiits have been taken, the Ccnirt must determine the 
nfiioimt due, and the hnal deeree should he for the payment of this amount, and 
tils t, if necessary, r<»r the delivery «»f any papers, vonobers, or other documents 
which have come into tlu^ hamls of the agent in the course of his em]doynjent. 
In u suit for an aceouiit against A and B as agents, the plaintiff asked for an account 
as against A from PiOh (185H) to 1*283 (1876), and as against B from 1281 (1874) to 
1283 tl876). //s/d that there had been no misjoindi'r. The seven days w'ithin which 

a lUflie.e of objections to a dei^ree by a respoiidemt undiT s. 561 of the Code must be 
given, is not a |M;rio<l to which the provisions of paragraph 2 of s. 5 of the Limita- 
ii«m Act can he extended, and the Court has no discrt'tioii to extend the period. 
Korins of keeping accounts of joint propei'W in the mufussul considered. — Deguni- 
ber Monxumdar v. Rally nath Boy, I. L. R,, 7 Cul. 6r4. 

In a suit for an aecotint against an agent, the plaint stated that the defendant 
had not submitted proper accounts of his agency, and t»rayed that the defendant 
might he ordered to produce certain papers, ami that, on failure to submit the ao- 
coiMits, he might be decreed to pay the plaintiff Us. l,2lK) by way of damages. The 
plaint also ulh'getl that, in eonsetpieiice of the defendant’s negligence and inisiimn- 
agement, the plaintiff helieveil that he had sustained a loss of Rs. 5,000, and prayed 
for a decree for this sum. IleUf that no decree could Ik; made for the sums uten- 
tioned, or any other sum, until an account hud been taken, and tho amount due from 
the defendant ascerUined. Per Field. J. — It is tlie duty of an agent to render 
i»rop<*r aeeouuts to his employer irrespt*ctive of any coutmet to that effect. And 
fie d<w>s not discharge that duty by merely delivering to his employer a set of written 
accounts without attending to explain tlieiii, ami ]»r(Mluco the vtiuchers by which the 
items of dishursoituMits are supported. Methoil to be followed on taking uceoiints 
in the mufassal stottKl. If the taking of aeco tints by the Judge would occasion a 
waste of public time, he should resort to the provisions of ss. 394 and 395 of the 
Civil Procedure Code, and furnish the Cominissioner with such part of the proceed- 
ings and such detailed inatructions as may appear necessary. In order to cnahle an 
ttgt’Ut to prepare accounts to he furnished to his principal, be should be allowed to 
have rcruaonubie aecess, at proper times md in the presence of responsible persons, 
to such l>ooks and pa)>ei's in the principars possession as may he necessary for the 
pre|>amtiofi of the accounts. — Anut>da Persoii Roy r. Dwarkanath Gongopadhya, 
1 . JL. H., 6 Cal. 754. 

D . — Commission to inaks Partition, 

396. In any suit in which the partition of iniinoveable property 
Oommiostoit to malro P*^y*”g revenue to Qoveriiment appears to 
partitum of uon reveatto- the Court to be necesssry, the Court, aftet 
pajrmg imiuovoable pro* ascertaining the several parties interested in 
such property and their several rights therein, 
may issue a oommissiofii to such persous as it thinks fit to make a parti* 
uun aooardinf to ouch rights. 



COMMISSIONS* 


m 


The Oottimisaioners shall ascertain and inspect the property, and 
Procedure of Commia- shall divide the Same into as many shares as 
sionera. may be directed by the order under which the 

commission issues, and shall allot such shares to the parties, and may, 
if authorized thereto by the said order, award sums to bo paid for the 
purpose of equalizing the value of the shares. 

The Gommisaioncrs shall then prepare and sign a report, or (if they 
cannot agree) separate reports, appointing the share of each party, and 
distinguishing each share (if so directed by the said order) by nn?tes and 
bounds. Such report or reports shall bo annexed to the commission 
and transmitted to the Court ; and the Court, after hearing any objec- 
tions which the parties may make to the report or reports, shall either 
quash the same and issue a new commission, or (whore the Commis- 
sioners agree in their report) pass a decree in accordance therewith, 

Thk above He<‘tion apiiUKos to M. R. C. C. 

In a Hint for partition, the Siihonliiiate ,)iidge appointed nn nniin nndco* 
of tlie Civil IVocodiire Code to effect a partition. Th(‘ aniin made Inn rep(»rt, wliieh 
was objected to on tlie uieritH by the defendant, bnt iiltiinately Uie report vou- 
firmed, the defendant havin^^ urquiesced in the proceed C>a appeal to the Uia- 
trictdnd^e. tlie defeadant took an objection, that the appointment of the iimiii was 
irrefa^nlar. Ifpld tbut, having aeqiiieKCed in tin* pnx'^cedinj^^w mo tar, it wuh Pm lute for 
the dcfi‘n<bint to take the obji'ction. Per Pontifex, J. (Field, d., doid)1in}J!'). In a 
Hiiit for jiartition. it in compet<mt to the C!ourf, in its preliininury d(‘cree, to api>oint 
any one juthoii whom it tbiiikn fit to he a Ikonmiasioner to make the ]>artitum under 
H. of the Civil Procedure (Jode. The Ht*ctioti uhch the word * CoinmiHshmerK,’ but 
it is not uece8«ary for the piirpoH(»H of partition that there tdiould be more (him one 
ComniiMHioner, an<l by force of the (general CIhiihch Act, the word * CominiHsiom'rM may 
be road in the Hii^tulur nuinticr. The, inti^ntion of a. 300 is. that, upon the firnt hear* 
injjf of a Huit, the Court nhall determine whether the plaintiff ih entitled to a partition, 
ami HhaJl a»cortain who the several personH entitled in the property »r(‘, and mIuiU 
direct bv a prelirniuujry decree or order that CoinniiH»ioncrH be uppointiMi to muke tlio 
partition. — Gayan Chuiid«*r Sen t?. Diir^jA Chum Sen, L li. IL, 7 Cub .)18. 

In a .suit for an account by a principal against bin agent, the plaintiff ahould 
a«k in bin plaint that a pniper aceountt may be taken. If the defenflaiil ih tmiml 
liable to rimder Huch account for a certain period, the (Jourt Mhotild make an iiibT- 

I . . 1 — 1 1 . ,.1- .,1 t . !.• L.I i.:.,. * 


reiiHuiiaoie iiiue i<» examine it. Ji vne oojeeiiouw me muiu 

nreseribed by mh, im and 395 and form 157 of ach. iv. to the, i.oiie hiiouju he joi- 
loNved. When tlie aeeoantH have Wen taken, the Court inuM determine the amount 
<|ne and the final decree slmuld he for the payment of thin amount, an<| uImo, if 
neei'Hsarv, for tlie delivery of anv papern, voneh«^TM, or other doonmenl« which have 
^..me into the haiidM of the agent in tho rouriiy of his employment. In a kiiU for 
an iiceouiit against A and H iih agents Uie plain tiff asked 
A fnmi 12fM (IS.5H) to 12H3 (187<>), and aw against H from liHl to 

nH7(>], //e/r/ that rh«*re hud loieii no misjoimb r. Tin* M^-ven ibiyH within whieh a 

notice of ohj«‘i*ii«ujs to a di'cree by a respondent under k. 5f>j of the Code imiHl be 
tfiveii, is not a period to wbich the provisiona of paragraph 2 of h. •> of the Liiiuta- 
tion Aet cun be extended, and the Court baa no diHcretion to extend the puKxb 
Forms of keeping accounts of joint property in the ruufuaaal contudered.— tiegam 
ber Muuzumdar f?. liallynulh Uoy, L L. U., 1 Cob 654. 

E, — General ProvieioM* 


397. Before issuing any commission under this chapter, the Court 
Expenses of commission may order sucb sum f if any) m it thinks rtja- 
to bt^ paid into Court. souable for the expenses of the commission, to 

C, F* 
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be within a time to be fixed by the Court, paid iqto Court lyr tbe party 
Bt 'whoite instance or for whose beoefit the coramissioo is issued. 

Tns above section applies to M. S. C. C. and P. S. 0. C. 

898, Any CbmmissioDer appointed under this chapter may, unless 
Poirors of Commiaaion- otherwise directed by the order of appoint* 

««• ment, 

(a) examine the parties themselves and any witness whom they or 
any of them may produce, and any other person whom the Commissioner 
thinks proper to call upon to give evidence in the matter referred to 
him ; 

(b) call for and examine documents and other things relevant to 
the subject of inquiry ; 

(c) at any reasonable time enter upon or into any land or building 
tnentioned in the order. 

The above ser^tion applies to M. 8. C. C. and P. S. C. C. 

899. The provisions of this Code relating to the summoning, attend- 
Attoiidanoe, examination, ance, and examination of witnesses, and to the 

and pnnijihmftiit of witness- re mini oration of, and penalties to be imposed 
es before Cotninissioner. \\pon, witnesses, shall apply to persons required 
to give evidence or to produce documents under this chapter, whether 
the commission in execution of which they are so required has been 
isseed by a Court sittiate within, or by a Court situate beyond, the limits 
of }?*titisb India. 

For the [)urposes of this section, the Commissioner shall be deemed 
to be a Court of Civil Judicature, 

Thk above section applies to M. S, C. C. and P. S. C. C. 

400. Whenever a commissiou is issued under this chapter, the 
Court to dirsot parties to Court shall direct that the parties to the suit 
Appeur beforo Commis- shall appear before the Commiss ioner in person 
***®*‘*'’'’ or by their agents or pleaders. 

Prooodure parte, parties do not so appear, tlic Com- 

missioner may proceed ex parte, 

Thk ubovc section applies to M. S. C. C. and P. 8. C. C. 


PART III. 

OF SUITS IN PARTICULAR OASES. 

CHAPTER XXVI, 

Suits by Paupers. 

Suit* may bo brought w 401. Subject to the following rules, any 
/or##i 4 f l)r*»ught by a pau|*ef, 

Iixi^.aneUion . — A person iji a ’* pauper ** when he ks not possessed 
of sufficient means to enable him to pay the fee prescribed by law for 
the plaint in such suit, or, where no .such fee is prescribed, when be is 
not entitled to property worth one hundred tu(>ees other than his neces- 
sary wearing apparel and the subject-matter of the suit. 

The above stHTtion appluw to M. 8. C. C, 
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^ A NKXT fneii(!, who is a pauper, can brings a suit on behalf of a pauper minor.-— 
GofaupmonOe Doasoe v. Prosonomoyee Dossee, 11 B. L. R. 373; 

Whs&b a suit was brought on bt half of a pauper minor by a next friend who 
yas also a pauper, it was held that the failure of such suit was no ground for aad- 
dling the costs on the next friend. — Brijessurec Dossia r. Kishore Doss, 25 W, R, 316. 

Altuouqh chapter xxvi. of the Civil Procedure Code only provides for suit^ 
to be brought by a pauper, the Court lias power to allow a defendant to defend 
formd pauperi $, — Doorga Cliaran Dass w. Nittokally Doasee and others, I. L. R'» 
5 Cal. 819. 

Whkee the representative of a pauper applies to bring a suit in formd pavpms^ 
there is no necessity for the Court to inquire whether such representative is also a 
pauper, but the Court, if satislied tliat he is the legal n^presentative, should allow him 
to carry on the suit. — Bhagbut Doss v. Bulomm Dass, 3 W. R. 20. 

The nde of English pniotice which prt*vc*!its a minor from instituting a suit in 
formd pauperis through his next friend, unless he gives proof not only that he is 
himself a pauper, but that the next friend is a pauper, and that be cannot get any 
substantial person to act as bis next friend, is not to be. found in, or dtMiuced from, 
the provisions of the Civil Pr(K‘edure Cotle. — Venkatanarasayjia by his Father and 
Guardian Singa-lUyadu, Petitioner, v. Achemraa, Counter* Petitioner, I. L. R., 3 
Mad. 3. 

402. No suit shall be brought by a pauper to recover compensation 

What suits exoeptsd. slander, abusive language, 

or assault. 

The above section applies to M. S. C. C. 

403. The application for permission to sue by a pauper shall be in 
Appliofction to be » writing, and shall contain the j^rticujare re- 


writing. 

Contents of appUoation. 


quired by section 50 in regard to plaints in 
suits : a schedule of any moveable or immoveable 
property belonging to the petitioner, with the estimated value thereof, 
rfiall be annexed thereto ; and it shall be signed and verified in the 
manner hereinbefore prescribed for the signing and verification of plaints. 

The above section applies to M. 8. C. 0. 

An unsnexyessful ai>pIication of a wife to sue for dower in fom^ pauperis, though 
onDOsed by her husband in a (‘.oimter-pctitiou denying his liability, is uot suc^h a 
doinand and refusal of the duwe-r us to constitute- a caunc uf action. The application 
merely expresses an intention to demand (if allowed to do so) in a particular way.— 
Ranee KhajcKiroonissa v. Ranee Ryeesoonissa, L. R., 2 Ind. Ap. 23.». 

The Code of Civil Procedure does not autliorixe the rejection of an application 
for leave to sue iw formd pauperis for want of merits when the applicant is foiiml 
to l>e a pauper and his allegations disclose a right to sue. him ^ application for 
Lve tTsue in formd pauperis is made, the Court should not go mU) evidence as to 
t^y raeritfl of the claim.-Koka RanganAyaka Amin41 (PciiUoner) r. Koka Venkata- 
cbellapati Niyudu (Resjiondent), I. L. R., 4 Bind. 323. 

404. Notwithstanding anything contained in section 86, the ap- 
Vnmai^ ot wW**- P'i®**'®** ^ presented to the Court by the 

^on. applicant in person, unless he is exempted from 

appearing in Court under section 640 or section 641, in which case the 
application may be presented by a duly authorized agent, who can an- 
swer all material questions relating to the application, and who may be 
examined in the same manner as the party represented by him mi^t 
have been examined had such party attended in persou. 

The above tection applies M. S. C. C, 



SUITS BY PAUPERS. 


Wherb the pflapor k not exempted from appearing in Court, it is imperotfrO’ 
llmt Ik* hIiouJcI present hia application in person. — tix-parte^ Devgirgura Sumbhagir, 
4 Bom. 91. 

WnEBE the pauper is exempted from appearing in Conrt under ss. 640 and 641, 
and the? application is presented by a duly authorized agent, it in not necessary that 
such iig(‘Dt Hhonkl also be a pauper. — Bliagbut Dosstf. Bolorairi D<»sh, 3 W. R. 20. But 
such agcjut may Ikj a pleader. — Kishore Mohan Bose v, Goiir Monce Dossee, 15 W. R- 
198. And such pleader mustliave a sjiccial power-of-attoniey, not an ordinary vaka- 
lattiAma. — Mtissamnt Bhugobutty Kow^r e. Gunesh Dutt, 21 W. R. 308. 

No judgment or order passed in a suit to which a minor subject to the provi- 
sions of Act XL. of 1858 is a party will bind him on bis attaining inajorily, unless 
ho is repro8(mted in tluj suit hy some person who has either taken out a certificate, 
or has obtained the pennission of the Court to sue or defend on his behalf without a 
ciTtificatt!. Piirmission granted to sue or defend on behalf of a minor under s. 3 of 
Act XL. of 1858 should l>e foniuilly placed on the record, ("hapter xxxi. of the 
Civil Procedure Code lays down the form in which a minor should appear as a party, 
and this form should bio strictly followed. — Mrinamoyi, on behalf of Sliib Chuiid 
Chakarbatti (Objector), v. Jogodisburi Dabia (Applicant for probate), I. L. K., 5 Cal. 
450. 

406 . If the appIicatioD be not framed or presented in the manner 
Kojeotion of applioation. proscrited by sections 403 and 404, the Court 
shall reject it. 

The above section applies to M. S. C. C. 

406 . If the application be in proper form and duly presented, the 
Examination of appli- Judge may, if he thinks fit, examine tho peti- 
tioner, or hia i^ent, when the applicant is 
allowed to appear by agent, regarding the merits of the claim and the 
property of the applicant. 

When the application is presented by an agent, the Court may, if 
If pnwnntod by want, ‘‘.t^iuks fit, order that the applicant be exa- 
Court may ordor applicant mined by a commission in the manner in which 
bo ©xamiuod by oommis- the examination of an absent witness may be 
taken under the provisions of this Code. 

The above section applies to M. 8. C. C. 

Undeti the first clause tlio Judges himself must examine, ami not dclt*gatc any 
other person to do so. 

Ei>j©otionof application. 407 . If it appear to the Court— 

(a) that the applicant is not a pauper, or 

{b) that he has, within the two months next before the presentation 
of the application, disposed of any property fraudulently or with a view 
to obtain the benefit of this chapter, or 

(c) that his allegations do not show a right to sue in such Court, or 
{d) that ho has entered into any agreement with reference to tho 
subject-matter of the proposed suit under which any other person has 
obtained an interest in such subject-matter, 
the Court shall reject tho application. 

The above aection appUea to M. S. 0. C. 

It only the petitioiier or hie agtmt who is to Ik? examined under this section 
and not his witnefiaes. — In the matter of Purkasbojha, Petitioner, 25 W. R. 74. 

An order rejtjcting an application under the alK>ve section is not appealable, nor 
ran it be set aside under tiie Charter Ai‘t. — In the matter of Shaikh Babur Ali, 24 
W, R. 62 ; Khojedoonisaa, Petitioner, 7 W. R. 486. 
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The Code of Civil Procedure dooft^not authorize the rejection of an applicution 
for leave to sue in formd jxiupens for waui iyf merita wlK'n .tlHMippIieunt is found 
to be a pauper and his allcfrations disclose a right to su<'. When an Hp)>lication ft>r 
leave to sue in forml jhiu)^» is made, Uie Court should not go into evidence as to 
the merits of the claim. — Koka Uanganayaka Amm^ (Petitioner) r. Koka Venkata- 
cliellapati Nayudu (Respondent), 1. L. U., 4 Mad. 323. 

408 . If the Court sees no reason to refuse the application on any 

Notice of day for recoiv- ^rouiuls stated in Section 407, it shall 

ing evidence of applicant's fix a (lay (of which at least ten (lays* previons 
paupferism. notice shall be given to the o})po8ite party anil 

the Government Pleader) for receiving such evidence as the applicant 
may adduce in proof of his pauperism, aiid for hearing any evidence 
which may be adduced iu disproof thereof. 

Tiik above section applies to M. S. C. C. 

409 . On tlie day so fixed, or soon thereafter as may bo convenient, 

Procedure at hearinir Court shall examine the witnesses (if anvf 

produced by either party, and may cioss-exa- 
mino the applicant or his agent, and shall make a memorandum of tho 
substance of their evidence. 

The Court shall also hear any argument which the parties may desire 
to oflfer on the (juestion whether, on the face of the application and of 
the evidence (if any) taken by the Court as herein provideil, the appli- 
cant is or is not subject to ai^ of the prohibitions specified in section 
407. 

The Court shall then either allow or refuse to allow the applicant 
to sue as a pauper. 

The above H»?ction applies to M. S. (1. C. 

The Judge must himself examine. — In the mutter of Kknutli bin Madliobu, 1 
Bom. 102. 

WiiKRK an ap[>1i<^fition was struck <>ff for want of pnjsocntion, if was la lil tlj.-it 
it might be re-admitted. — In the niatter of liani UmuKundari Dcbi, ,0 H. L. It. Ap. 
29. 

Titk examination should extend to all matters refern'd (o in s. 407, ami not be 
limited to the (piestion of pauperism ubme. — In the matter of Ciunga Ailltikaree, 
Petitioner, 14 W. H. 281 ; 11 B. L. K. Ap. 23. 

IloW far a Court, lias power ti) review an order ri'fiising a pauper’s applitiation <o 
sue is a matUT of doubt. — Mahomed Gazee Chowdry v. Doollub Beob<,*e, 11 W. R. 
22 ; but see Khodejoonissu, Petitioner, 7 W, R. 480. 

Where a party suecessfully ojiposed an application U» sue. as a parmer in a Sub- 
ordinate Judge’s Court on the ground of over-valuation, it was held tiial be could 
not afterwards object to the Munsif’s jurisdiction. — Brohmo Moye.e, Dassia v. Anand 
Chunder Chatter jeo, 22 W. U. 120. 

Where no day was fixed, and the Judge, on default by non-anpeanineo, sfrm^k 
off the application “ for tin? present,*’ it was hehl that, as iIuti; bad l»eeii no refusal 
to idlow the applicant to sue as a paufRir, he might renew lii« application. — Rajah 
Bhoj Singh v. Maha Koonwer, 3 Agra, Mia., 1. 

An order made under Act X. of 1877, s. 409, refusing h ave to sue a« a fsniper, 
is subject to review under s. 8.38. The provisions of ». 413 do not affect the right 
of a person against whom such order has l»een nuwle to obtain a reyiow. A peti- 
tioner applying for such review must file a copy of the order of which he seeks a 
review, together with a memomndum of objections (as. 541 and C25).— -Adarii 
Bdulji c. Mumkji £<lttlji, I. L. R., 4 Bom. 414. 
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410 If the application be granted, it shall be numbered and regia- 
Pr«^a« if .ppj/oation tered. and sball be deemed the plaint in the suiti 
•d^t^ and the suit sitall proceed in all other respects as 

a suit instituted under Chapter V., except that the plaintiff sball not be 
liable to any court-fee (other than fees payable for service of process) 
in respect of any petition, appointment of a pleader, or other proceeding 
connected with the suit. 


The al)ove section applies to M. S. C. C. 

The propriety of an order jiprAHting leave to sue as a pauper can be contested if 
die case is appealed. Where a Court gave leave to sue as a pauper (a previous 
application liaving been rejected), the suit was disnuHsed on appeal. — Baboo Boshes- 
»ur Singh n. Maharaja MnhesHur Baksh Singh, S. D., N. W., 1864, j). 189. 

A siiPKRiOB Court has no power, on appeal or motion, to set asidt? an application 
l^anied under the above section. But if it appears, after the granting of the ap- 
>)ication, that the order has been improperly obtained, the proper course is to apply 
,0 the Court whicli granted the application. — In the matter of Khodejoonissa, 7 
W. K. 486. 


411. If the plaintiff succeed in the suit the Court shall calculate 
Costs when pauper sno- the amount of court-fees which would have 
oeods. been paid by the plairitifi if he had not been 

permitted to sue as a pauper ; and such amount shall be a first charge 
on the subject-matter of the suit, and shall also 
Beoovery of court* fees. recoverable by the Government from any 

party ordered by the decree to pay the same, in the same manner as 
costs of suit are recoverable under this Code. 


The above section applies to M. S. C. C. 

A (TLAIM For fees would be looked upon as a public claim, and is not subject to 
the onlinary niles for limitation in execution of decrees under Act XIV. of 1859. — 
Hlmmi Mohammed v. Mnnslii Mohammed Ali Khan, 2 B. h. R. Ap. 22 ; Collector of 
BouUi Arcot r. Thutha Gharry, 8 Mad. 40. In Bengfil, however, it has been ruled 
that, under the new Limitation Act, the ordinary pi^riod for execution applies. — 
CollecU)r of Beerbhooni c. Sretdiurry Chuckerhutty, 22 W. R. 512. 

Goveknwknt is not cntilleil to any exemption from the provisions of the Indian 
Limitation Act, 1877, relating to applications, /fc/rf, therefore, that an application by 
(lovemiiiont under s. 411 of the Code of Civil Pro(?e<iure to recover the amount of 
oourt~fees from a party ordt'renl hy the dttcree to pay the same was subject to the 
provisions of art. 178 of tbo Indian Limitation Act, 1877. — Appaya and another 
(Apptdlunts) r. Collector of Viziigapatam (Respomleiit), I. L. R., 4 Mad. 155. 

N WAR allow'cd to bring a suit as a pau]>er. His suit was dismissed, the decree 
dinniting tliat ho should nay the costs of the defendants. On the defendants' appli* 
cation certain immoveable projvrty iudtmging to N was attached in execution of 
this decree, and was sold. If^ld that the Crown was entitled to be paid first otit of 
the proceeds of such sale tiie amotint of the court-fees N would have had to pay 
if he had not been allowed to sue as a pau|>ttr. The principle of the ruling in 
Ganpat Putaya n. The Collector of Canara (1. L. R., I Ih>m. 7) followe<i. — (iulzari 
Lall and others (Defendants) v, the (Collector of Bareilly (Plaintiff), I. L. B., 1 All. 
596 . 

Whkrx Government, after attaching a pauper plaintiff’s decree in onicr to 
recover the value of stamps, consents to sale of the decree in execution of 
another decree against the piuiper, and obtiiins an order hy whieh it m^ciints the 
chance of any surplus arising from siudi sale, it cannot afterwunls, when the sale 
is found to yield no sur|»lus, Iw^ heard to say, as against the purchaser, that the 
decree was sold subject to its claim for stamps. The amount of stamps in a pauper 
cose catinot be claimed as a lien or cliarge upon the decree in favour of Govern- 
ment, but is recoverable in the same manner as costs of suit ; Government being, 
aA re)^rds its claim tb such a case, in no hmher position than an cmltiiary jiidgmcnt- 
exeditar. — Pnuikristo Roy v. Collector of Moorsbedabad, 15 W. R. 206. 
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. ^ wuMtB-stnT for poBsession wbb decreed with megoe-profits to bo aacortnined 

k ”?’ k al»o awarfed, ioclading tlio value of stamps duo to Oovom- 
went, which was to be paid by plaintiff and defendant in shares proporUonate to 
tbeir ultimate success when the amount of wasiiat should bo ascertained. As the 


_ .• J. J . waivia WIC ttiUUMasw va. niMtacat. Otiuuiu UO CIOVtSrUAlUtnU Ad Iilld 

® 1 choose to go into the inquiry as to the mesne-prolits. the Court, on a 

the parties to appear, and, on their refusing to 


v/aaxrvFQ^ w iUbVt VUC HHJ 

motion by Govern inent called upon the parties to appear, and, on their refusing to 
do HO, altered its original order with respect to the payment of the stamp-duty, and 
declared that it should be realized from both the parties jointly. JSTM tliat the 
Court had no authority to make the second order in favour of Government, and that 
proceedings taken in execution thereof were without legal foundation.— Shoatoo 
Churn Roy w. Collector of Chittagong, 13 W. R. 155. 


W ITH a view to recover the amount of court-foes which J would have had to 
pay had he not been permitted to bring a suit as a pauper, the Government cautH^d 
certain property belonging to B, the defendant in such suit, who had been ordered 
by the decree in such suit to pay such amount, to be attached. This property was 
aubsequently attached by the holder of a decree against B, which declared a lien on 
tlie properU’’ created by a bond. The property was sold in the execution of this 
decree. Held that the Government was entitled to be paid fii'st out of the procee<ls 
of such sale the amount of the court- fees J would have had to pay had he not been 
allowed to sue as a panp(‘r, the principle that the (Toverninent takes precedents* of 
all other creditors not being liable to an exception in the case of lien-holders. — The 
decision in Ganpat Putuya e. The Collector of Canam (1. L. U., 1 Bom. 7) apjdied 
in this case. — The Collector of Moradahad (Defendant) u. Muhammad Dain Klmu 
(Plaintiff), I. L. R., 2 All. 1%. 


412. If the plaintiff fails in the suit, or if he ia dispaupered, or if 
Proooduro when pauper the suit is disinissed utidt^r section 97 or 9H, 

the Court shall order the plaintiff, or any per- 
son made under section 32 co-plaintitf to the suit, to pay the court-fees 
which would have been paid by the plain tiif if he had not been per- 
mitted to sue as a pauper ; 

and if it fiu<l that the suit was frivolous or vexatious, it may also 
punish the plaintiff with fine not exceeding one hundred rupees, or with 
imprisonment for a term which may extend to a month, or with both. 

Txie above secthm applies to M. S. C. C. 

413. An order of refusal made under section 409 to allow the ap* 
Refusal to allow appli- pHcaut to Sue as a pauper shall be a bar to any 

oaut to sue as pauper to bar subsequent application of the like nature by 
8ub.sequout appheation of film respect of the sauio right to sue ; but 
1 e iiaure. applicant shall be at liberty to institute a 

suit in the ordinary manner in respect of such right, provided that he 
first pays the costs (if any) incurred by Goveruruent in opposing bis 
application for leave to sue as a pauper. 

Thk above Hcction applies to M. S. C, C. 

An order made under Act X. of 1877, h. 409, refusing leave to sue an a pauper, 
is subject to reviefw under s. 623. The proviHionn of k. 413 do not affec t the right 
of a person ugainat whom such order has been made to obtain a review. A peti- 
tioner applying for ’»ucb review* ruuHt file a copy of the order of which he HeeltN a 
review, together with a mcinoniiidnm of (««. 541 and 625). — Adarji 

Kdulji t*. Manikji Edulji, I. L. R., 4. Bom. 414. 

Where a Court has not refuHed an upplici. tion. but has Hiniply retnrm^ it in 
onler that the question of pauperiMii may be trw-d l‘y a (.?orirt of concum'iil jurisdic- 
tion (Skinner v. Orde, 6 All. 225) ; or wd»t*re a (%>uTt strikes off, “ for the present/* 
tlie application for non-appearance (lUjali Bhtij Hingli r. Ram Maha Koonwttr, 3 Agra, 
Mis. 1) ; or w’bere a Court disniisHea tin- application for want of proneciition (in the 
matter Rani TTmasundari, 5 B . L. R. Ap. 29)r al»ove aection doea not apply^ 
but the application may be j 
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414. The Court may, on motion by the flofendant, or by the Govern** 
tifent Pleader, of which one week’s notice in 
UiKpaupwing. writing has been given to the plaintiff, order 

the fdaintiff to be dispaupered — 

(a) if he is guilty of vexatious or improper conduct in the course 
of the suit; 

(Ij) if it appears that his means are such that he ought not to con- 
tinue to sue as paiiper, or 

(c) il he has oiitered into any agreement with reference to the 
subject-matter of the suit, under which any other peison 
has ohtame<l an interest in sue!) subject-matter. 

The aUnve ap|>lK‘« to M. S. C. C. 

Tins IK H new «< <5tlon. In the in:itt(*r of KhoiIojooiiisHa (7 W. U. 480) it was 
b('M 0»al vvlitTi' it was »lis(*ov«*rtMl, uft^r h-avi* was j^runU'd to sm* in forma pauprrU^ 
that tin* upplicanl should not ho poriiiillod to ooiilitnn; to rarry on his suit us a pau- 
tho propor (•(♦nrso was to procotal iimler this wetion, and not hy motion or appeal 
in I ho Hiqx rior OonrtH. 

416. Tlio costs of an application for pci mission to sue as a pauper 
and of an impiiiy into paupeiisiu are costs in 
the suit. 

CHAPTER XXVIT. 

Sum BY OR AGAINST GOVERNMENT OU PUBLIC OFFICERS. 

416. Suits by or against the Goveniment shall be instituted by or 
BfiitH hy or iSficro* agaiust (as the case may bo) the Secretary of 

Uiy oi * Utmie in Oowiioil. State for India ill Council. 

T»* above Rcction applies to M. S, C. C. and P. S. C. C. 

A SUIT will lio u^rainst (Jovornmeut foi any bn.‘Hch of contract. — Ross Johnson 
r. St'crcUiry of State, 2 Hyde 153. 

Unokr s, D, Act 1., 1877, no suit w'ill li<‘ aij^ainst Ciovernincnl for possession of 
iriimovctthh* property without [>r<Jrtf of title. 

A SUIT wnll lie against Government fi»r damages for wrongful dismissal of a 
servant. — Hughes v, ^‘cretary of Slate for India in Council, 7 IL L. K, G88. 

No SUIT will lii^ against (hiVerimieiii for duumges sustainod by reason of a pub- 
lic ferry Iwing Ukeii up by a Magistrate. — Collector of l^atna r. ttomauatli Tagore, 
7 W. U. lUl. 

Thk tjovernment is not bound by a contract entered into hy an olBcer in the 
Public \V(»rkH Ih'partinent in exeesH of his authority. — Beer Ki^hore S-dioy v. Govern- 
nuuit of Ikuigal, 17 W, U, 4117. 

W IIKUK damages were sustained by ivason of negligeneo in the carriage of goods 
by the Government IhiUoek Train, the Sieretary of State was held liable. — Deputy 
Postmaster of Bareilly r. K.irlc, 3 AIK HK'k 

A so IT agtaufti an Agent to the Govt^rnor-Geneml, on the part of Govomment, 
is substantially a suit againsl Governineiit, and ought, under «. 11, Act XI. of 1865, 
to he brought in a Court having jurisdiction at tho scat of Government. — Hoopan 
Tewafet; r. VV. Ik Buckle, 10 W. U, 142. 

Whkrk cerUuii (tovernment om.dieft k*t fall an iron-fnnnel while curmng it from 
the Kidderptir Dockyard to a steamer in the river, and the noise startled a horse, 
which rushed over it, and injured itself, it I was held that the 8<*orctary of State wur 
liable. — i*. uud O. Co, «. Svorcury of Sutc for India, Bourkc 167. 
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The acts of a Goverttment officor bind tlie Govemraent only when ho w acting 
In the dischp’ge of a certain duty within the limits of hie autborityy or, if he exceed 
that authority, when the Government in fact or in law, directly or by implication;^ 
ratifies the excess. — Colleotor of Masulipatam n. Cavaly Vencata Naraiaapah, 2 W. 
R*, R* fil* 

A SUIT will not lie in the High Court against the Collector of Madras roshllng 
and carrying on business at Bydapet, in respect of matters arising in Chingleput, 
though his Deputy Collector carried on business within the local limits, and the 
orders and proceedings in reference to the matters in question were in his name of 
office as Collector of Madras.— Subbaraya Mudali and others c. The Government 
and CunlifFe, 1 Mad. Rep. 286 ; Randle a. Secretary of State in Council, 1 Hyde 37 ; 
Hearsay v. Secretary of State, 6 AIL 46. 

417. Persona being, ex officio or otherwise, authorized to act for 
Persons authorised to act Government in respect of any judicial pro* 

for Governioent, ceediDg, shall be deemed to be the recognized 

agents by whom appearances, acts, and applications under this Code 
may be made or done on behalf of Government. 

The above section applies to M. S. C, C. and P, S. CL C. 

418. In suits by the Secretary of State for In<lia in Council, in* 
Plaints in suits by Seora- Stead of inserting ill the plaint the name and 

taiy of State in Oonnoil. description and place of abode of the plaintiff, 
it shall be sufficient to insert the words, The Secretary of State for 
India in Council ” 

• The above section applies to M. S. C. C. and P. S. C. C. 

419. The Government Pleader in any Court shall be the agent of 
Agent for aoveenment to the Government for the purpose of receiving 

receive process. processes agaiust the said Secretary of State iu 

Council issuing out of such Court. 

The above section applies to M. 8. C. C. and P. 8. C. C. 

420. The Court, in fixing the day for the said Secretary of State 
Appeamnoe and nnrwer Council to answer to the plaint, shall allow 

by SecreUiy of State in a reasonable time for the necessary communi* 
ConnoiL catioD with the Government through the proper 

channels, and for the issue of instructions to the Government Pleader 
to appear and answer on behalf of the said Secretary of State in Conn* 
cil or the Government, and may extend the time at its discretion. 

The above section applies to M. S. 0. C. and P. S. C. C. 

421. The Court may also, in any case in which the Government 

Attend,,., of p.™., “Ok “comnauied by aoy ^rson ou 

able to answer questions of the said Secretary of Stale 111 

relating to suit against Council, wbo may be able to answer any mate* 
Ooverument. q^e^ltioQ8 relating to the suit, direct the 

attendance of such a person. 

The above aectuin applies to M. S. C. C. and P. 8 C* C. 

422. Where the defendant is a public officer, the Court may send 

Serrioe on public oiBcera f the summons to the head of the office 

in which the defendant is employed, for the 
fsirpose of being served on him, if it appear to the Court that the suin« 
moils may be most conveniently so served. 

The above section applies to M. 8. C. C. and P. 8. C. C. 

C.P.2C 
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423. If the public officer, on receiving tlie summons, considers it 
Eitonrim. of tim. to on- P^opei to make a reference to the Government 

able ««0®r to make refer- before answeriDg to the plaint, he may apply 
ottoe to Ooremmeiit. to the Court to grant such extension of the 

time fixed in the stimmons as may be necessary to en/ible liim to make 
such reference and to receive orders thereon through the proper channel ; 

and the Court, upon such application, may extend the time for so 
long as appears to be requisite. 

The above section applies to M. S. C, C. and P. S. C. C. 

424. No suit shall be instituted against the said Secretary of State 
ifokloe prerioiis to wiiig '*» Council or against a public officer in rwpect 

Beoretary of State in Conn- of an act purporting to be done by him in hia 
oil or pabllo oflloer. official capacity, until the expiration of two 

mouths next after notice in writing hsis been, in the case of the Sec- 
retary of State in Council, delivered to, or left at the office of, a Secre- 
tary to the Local Government or the Collector of the District, and, in 
the case of a public officer, delivered to him or left at his office, stating 
the cause of action, and the name and place of abode of the intending 
plaintiff ; and the plaint must contain a statement that such notice has 
Deeu so delivered or left 

The abovs section applies to M. S. C. C. and P. S. C. C. 

A Cou.EmjR, when acting under s. 204 of Act XIX. of 187:i us the agent of 
the Court of Wards in respect of the estate* of a disqualiUed person, is a public officer 
within the moaning of ss. 2 and 424 of Act X. of 1877, and consequently, when 
sued for acta done in that capacity, is entitled to the notice of suit required by the 
latter soctiim. --“Collector of Bijuor, Manager of the Kstato of Chaudhri Kanjit Singh, 
a Minor (Defendant), c, Munuvur (Plaintiff), 1. L. U., 3 All. 20. 

Thk Official Trustee is a ‘public officer’ within the delinition given in s. 2 of the 
Civil Pioctalure Code. Tli(5 cases in which a public officer is entitled to notice of 
suit under s. 424 of the Cod(' im* those in winch he is sued for damages for some 
wrong inn<lvertently committed by him in the discharge of his official duties, and 
the tibjeci of giving notice is, that if a public body or officer entrusted with powers 
hap|>ens to commit an inadvertence, irregularity, or wrong, before any one has a 
right to require payment in respect of that vrrong, he shall have an opportunity of 
setting himself right, making amends, restoring wiiat he has taken, or paying for the 
daiimges he has done. The Official Trustee, therefore, is not entitled to notice of 
suit, when the question to be decided relates to the riglits of the cestius urn trusfent 
in respect of the trust fund, and not to a wrong committed by him.— Sfiahebzadoo 
Blialiaushah Begum v. Fergusaon, 1. L. R., 7 Cal. 499. 

ArreoU in nnoh raita. No warraot of arrest shall be issued 

in such suit without the consent in writing of 
the District Judge. 

The above section applies to M. 8. C, C. and P. S. C. C. 

426. If the Government undertakes the defence of a suit against 
AppHoatiem wbero Go. » public officer, the Government Pleader, upon 
vomment mulertakss do* being furnished with authority to appear and 
answer to the plaint, shall apply to the Court, 
and upon such appHcatiou the Court shall cause a note of hia authority 
to be entered in the register. 

The above sectaon appliee lo M. S. C. 0. and P. 6. C. C. 
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^7. If such application is not made by the Qbvernment Pleader 
Prooedore where no snoli oti or before the day fixed in the notice for tho 
apiilloation made. defendant to appear and answer to the plaint, 

the ease shall proceed as in a suit between private parties, except that 
Defendant not liable to the defendant shall not be liable to arrest, nor 
arrest beforojadepient. his property to attachment, otherwise than in 
execution of a decree. 

TteK above section applies to M. S. C. C. and P. 8. C. C. 

428. In a suit against a public ofScer in respect of such act as 
Ziemption of pnblio offi- aforesaid, the Court shall exempt the defendant 

oora from personal appear- from appearing iti person when he satisfies the 
anoe. Court that be cannot absent himself from his 

duty without detriment to the public service. 

Thb above section applies to M. S. 0. C. and P, 8. C. C. 

429. When the decree is against the said Secretary of State in 
Prooednre whe«, decree Council or against a publk officer in respect of 

against Government or siich act as aforesaid, a time shall be specmea 
pablto of&oer. in the decree within which it shall be satisfied ; 

and, if the decree is not satisfied within the time so specified, the Court 
shall report the case for the orders of the Local Government. 

Execution shall not issue on any such decree unless it remains un- 
satisfied for the period of three months computed from the date of the 
report. 

The above section applies to M. 8. C. C. and P. 8. 0. C. 


CHAPTER XXVIIL 

Strrre by Aliens and by or against Foreign and Native 
Rulers. 

430. Alien enemies residing in British India with the 
_ of the Governor-General in Council, and alien 

n ens may lae. friends, may sue in the Courts of British India 

as if they were subjects of Her Majesty. 

No alien enemy residing in British India without such permission, 
or residing in a foreign country, shall sue in any of such Courts. 

Hxpu^naiion . — Every person residing in a foreign country, the Go- 
vernment of which is at war with the United Kingdom of Great Bri- 
tain and Ireland, and carrying on business in that country witl^ut a 
license in that behalf under the hand of one of Her Majesty s wcre- 
taries of State or of a Secretary to the Goverament of India, shall, for 
the purpose of the second paragraph of this section, be deemed to be 
an alien enemy residing in a foreign country. 

The above section applies to M. 8. C. C. and P. 8. C. C. 

WhsBlbieign State may 451- A foreign State n^y jue in 
mm. ^ Courts of British India, provided that— 

(a) it has been reoogniji^ by Her Majesty or the < 
in Council, and 


the 
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(b) the object of the eoit ie to eoforoe the private rights of the 
head or of the sabjects of the foreign State. 

The Court shall take judicial notice of the fact that a foreign State 
has not been recognized by Her Majesty or by the Oovernor-Cbneral in 
Council. 

Tbz above teotion applies to M. 8. C. C. and P. 8. C. 0. 

432. Pemns specially appointed by order of Government at the 
Pertone apeotailj ap. request of any Sovereign Prince or ruling Chief, 

poiniad bj Goreniment to 'whether io subordinate alltanoe with the Bri- 
proMOQio or ^fend for Government or otherwise, and whether re- 

** siding within or without British India, to pro- 

secute or defend any suit on his behalf, shall be deemed to be the re- 
cognized agents by whom appearances, acts, and applications under this 
Cc^e, may be made or done on behalf of such Prince or Chief. 

Tbs above section applies to M. 8. C. C. and P. 8. C. C. 

433. Any such Prince or Chief, and any ambassador or envoy of a 
Suita against Bovor^gn foreign State, may, with the consent of Oovern- 

Prinoea, Ao. ment certified by the signature of one of its 

Secretaries (but not without such consent), be sued in any competent 
Court not subordinate to a District Court 

Such consent shall not be given unless— 

(a) the Prince, Chief, ambassador, or envoy has instituted a suit in 
such Court against the person desiring to sue him ; or 

(b) the Prince, Chief, ambassador, or envoy, by himself or another, 
trades within the local limits of the jurisdiction of such Court ;or 

(o) the subject-matter of the suit is immoveable property situate 
within the said local limits and in the possession of the IMnce, Chief, 
ambassador, or envoy. 

No such Prince, Chief, ambassador, or envoy shall be arrested 
SoTsreiga Prinoee, Ao., under this Code ; and no decree shall be exe- 
csermptfrom ftiTMt cuted against the property of any such Prince, 

CUief.amba88ador.orenvo,. unlei^ with consent 
of Oovernment certified ns aforesaid. 

The above 8setiaii^K>l><* to M. 8. C. 0. except the first pars. 

KseeeUoB is Britiih la- 434 The OoTernor-Oeoeral in Conncil 

to time, by noUficatiou in the 
NabfeStatoe. Gosstfe o/ /«dso, 

(a) declare that the decr^ of any CSvil or Revenue Courts situ- 
ate in the territoriee of uiy Native Prince or State in aHianoe with Her 
Hsj^y, ud not established by the anthority of the Qovernor-Qeneral 
in Council, may be necuted in Britisb India, as if they had been 

by the Courts of Bntish India, and 

(b) caonel any such declaration. 

So lonff M mich deolara^ nmidna in foroe, the said decrees may 
be executed aoeoidingly. - 

Tnt above section i^Iies to H. 8. C. C. and P. 8. C. C. 
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CHAPTER XXIX. 

Suits by and against Cokpo&ations and Ookpanibs, 

435* lu suits by a Cori^ration, or by a Company authorised to sue 
Bobsoriptioa and veriS- soG be sued in the name of an officer or of a 
cation of plaint. trustee, the plaint may be subscribed and veri- 

fied on behalf of the Corporation or Company by any director, secretary, 
or other principal officer of the Corporation or Company, who is able to 
depose to the tacts of the case. 

Thb above section applies to M. 8. C. C. and P. 8. C. C. 

436. When the suit is against a Corporation, or against a Company 
Service on Corporation or authorized to 8U6 and be sued iu the name of 

Oompiuiy. nn officer or of a trustee, the summons may be 

served — 

(a) by leaving it at the registered office (if any) of the Corporation 
or Company, or 

(&) by sending it by post in a letter addressed to such officer or 
trustee at the office (or, if there be more offices than one, at the princi- 
pal office in British India) of the Corporation or Company, or 

(c) by giving it to any director, secretary, or other principal officer 
of the Corporation or Company ; 

and the Court may require the persona! appearance of any director, 
secretary, or other principal officer of the Corporation or Company who 
may be able to answer material questions relating to the suit. 

The above section applies to M. 8. C. C. and P. 8. C. 0. 

For the purposes of summons, a Railway Company must be deemed to dwell at 
its principal office. An executive engineer of such a Company is not an officer on 
whom service may be ma<le under cl. c of the above section. — lianlon v. The India 
Branch Railway Company, 1 Hyde 197. 

CHAPTER XXX. 

Suits by and against Trustees, Executors, and AoifiNisTRATORa 

437. In all suits concerning property vested in a trustee, executor, 
Bepreventatiem of bene- administrator, when the coutention is be- 

Beiario^ suits oouoemtng tween the persons beneficially interested in such 
proper^ vested in imsteee, property and a third person, the trustee, exe- 
^ cutor, or administrator shall represent the 

persons so interested, and it shall not ordinarily be necea^ry to make 
them parties to the suit. But the Court may, if it thinks fit, order 
them or any of them to be made such parties. 

The above section applies to M. 8. C. C. and P. 8. C. C. 

438. When there are several executors or administrators, they shall 
Joinder of exeentors and all be made parties to a suit against one or 

ndminisiratom. more of them : 

Provided that executois who have not proved their testator's will, 
and executors and administratom beyond the local limits of the juris- 
diction of the Court, need not be made parties. 

The i^ve sectios implies to M. 8. C. C. and P. 8. C. C. 
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489 , Unless the Court directs otherwise, the husband of a married 
Hnsband of married ese* administratrix Or executrix shall not be a party 
oatrix nut to Join. to a suit by Or against her. 

Thk above eectioD applies to M. 8. C. C* and P. 8. C. C. 


CHAPTEK XXXL 

Suits by and against Minohs, and Pehsons of Unsound Mind. 

440. Every suit by a minor shall be instituted in his name by an 

Kinor must sue by next person, who, in such suit, shall be called 

a>iaud. the next friend of the miuor, and may be 

Costs. ordered to pay any costs in the suit as if he 

were the plaintiff. 

The above section applies to M. 8. C. C. and P. S. C. C. 

Act XX. of 1864 is not superseded by Act X. of 1877. Where, therefore, a 
widow claimed to have clmrj;e of property in trust for her minor sons, it was held 
necessary, under s. 2 of Act XX. 1864, that she should obtain a certificate of admi- 
nistration, if the w'hole estate was of greater value than Rs. 250, and that it was 
competent to the Court, if there was any pressing necessity (owing to the operation 
of the law of limitation) that a suit shimld he brought at once, to accept the plaint 
and stay proceedings until the mother had obtained a ceitificate under Act XX. of 
1864. Vijher v. Jnii)hai (9 Bom. H. C. Rep. 310) followed.— Murlidhar and Va- 
sudev, minors, by their guardian and mother EadUa Bai (Plain tiifs), v, Supdu and 
Balkrishna (Defendants), 1. L. R., 3 Bom. 149. 

441 . Every application to the Court on behalf of a minor (other 
AppUatlioni to bo ini.de than an application under section 449) shall 

b; n«it iHond or gonrdiMi be made bjT his next friend, or his guardian for 
ad Mtm. the suit. 

The above section applies to M. 8. C. C. and P. 8. C. C. 

442 . If a plaint be filed by or on behalf of a minor without a next 
Plaint filed without next frieud, the defendant may apply to have the 

IHend to bo token off file. plaitit taken ofi the file, with costs to be paid 
by the pleader or other perseu by whom it was presented. Notice of 
Auch application shall be given to such person 
by the defeudaut ; and the Court, after hearing 
his objections (if any), may make such order in the matter as it thiukA 
fit. 

The above section applies to M. 8. C. C. and P. S. C. C. 

448 . Where the defendant to a suit is a minor, the Court, on being 
Ofianltaii ad uivm to bn satisfied of the fact of his minority, shall ap» 
apj^ntwl by Court. point a proper person to be. guardian for the 

suit for such minor, to put in the defence for such minor, aod generally 
to act Oil his behalf in the conduct of the case. 

A guardian for the suit is not a guardian of person or property with- 
in the meaning of the Indian Majority Act, 1875, section 3. 

Tax above section applies to M. 8. C. C. and P. 8. 0. C. 

Iv no friend or relative of a minor defendant is willing to take out a certiBcate 
under Act XL. 185A and i^pear as guardian for the infant, tlie Jud|p should ap> 
point on officer of ConrI, of soine lespectablo nominee or nominees of the minor^ 
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gaaFdian to defend the suit Babajibin Kuaaji o. Marnti (11 Bom. E. a R. 182) and 
Dhoviba Lakahman v. Kusa (6 Bom. H. C, R. 219) cited and followed.— lasuT Obun- 
der Gupto (Plaintiff), Appellant, e. Nobo Kristo Gupto and others (Defendatits), Bc”' 
spondents, 7 Cal. Law Bep. 407. 

Whkbe no administrator of the estate of a minor is appointed under AcJt XX, 
of 1864, there is no objection to the appointment of a guardian od Htem under s, 
443 of the Civil Procedure Code (Act X. of 1877]) (as amended by Act XII. of 1879) 
for the purpose of defending a suit against a minor. Act XX. of 1864, 8. 2, has 
no bearing on the case of a next friend or ^lardian od not claiming olmf||^e of 
the minora estate. Neither Act XX. of 1864, nor the Civil Procedure cSnie (Act X. 
of 1877) (as amended by Act XII. of 1879), empowers any Court to appoint a person, 
against his or her will, to be a next friend, guardian ad administrator of the 

estate, or guardian of the person of the minor. S. 458 of the Civil Procetliire Code 
(Act X. of 1877) is not, so far as regards payment of costs, applicable to any person 
appointed to act as guardian ad litem without his previous assent. 8 3, cl. 5, of Act 
XV. of 1880, preserves jurisdiction to a Court try a suit apiinst a minor, notwith- 
standing the appointment of one of its officers to he the minor’s guardian ad litem. 
The d(‘cision in Mohan Ishwar i\ llaku Rupa (I. L. R., 4 Born. 63H) is Rujierseded by 
Act XV. of 1880, 8. 3, cl. 6, in so far as that decision affectrnl officers or the Court 
appointed guardians ad litem under s. 456 of Act X. of 1877 as amended by Act XII. 
of 1879. Inconvenience, prunted out, of introducing into acts relating, and institut- 
ed as relating, to special jurisdiction only, provisions affecting civil pro<HHlure gene- 
rally. — .Tadow Mulji (Pliiintiff) i\ Chhagan Uaichand, deceased, by his son tlaiiina, 
minor, by his guardian ad litem Wanmali Harjivan (Defendant), 1. L. K., 5 Bom. 
3(K;. 

444. Every order made in a suit or on any application before the 
Order obtained without Court, iti or by whicli a minor is in any way 
next friend or guardian may concerned or affected, witb<»ut sucli luintrr being 
bo dischaigod. represented by a next freiml or guardian for 

the suit, as the case may be, may be discharged, and, if the pleader of 
the party at whose instance such order was obtained knew, or might rea- 
sonably have known, tlie fact of such minority, 
with costs to be paid by such pleader. 

Thk above section applies to M. 8. C. C. and P. 8. C. C. 

446. Any person being of sound mind and full age may act as next 

Who may be next freind. Provided his interest i8 not 

adverse to that of such minor, and he is not a 
defendant in the suit. 

The above section applies to M. 8. C. C, and P. 8. C. C. 

446. If the interest of the next friend of a minor is adverse to 

EemoriJ of next friend. minor, or if ho i« 80 connected 

with a flefeiidant whose interest is adverse to 
that of the minor as to make it unlikely that the minors interest will 
be properly protected by him, or if he does not do his duty, or, pend* 
ing the suit, ceases to reside within British India, or for any other suffi- 
cient cause, application may be made on behalf of the minor or by a 
defendant for his removal ; and the Court (if satisfied of the sufficiency 
of the cause assigned) may order the next friend to be removed accord- 
ingly. 

The above eectioii applies to M. 8. C< 0* and P. S, C. C. 

447. Unless otherwise ordered by the Court, a next friend shall not 
of next fteind. retire at his owo requMt without first procuring 

a fit person to be put in his place^ and giving 
security for the costs already inenrred. 
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Hie applieatioxi for the appointraeat of a new next friend shall be 
AppikMtioD for i^int. BupporU»d by affidavit showing the fitness of 
mM of new next frknia. the person proposed, and also that he has no 
interest adverse to the minor. 


The above aeotion applies to M. S. C. C and P. S. C. C. 

Stay of proceedings on On the death or removal of the next 

death or retnoral of next friend of a minor, further proceedings shall be 
stayed until the appointment of a next friend 
in bis place. 

Thx above aeciion applies to M. S. C. C. and P. 8. C. 0. 


449. If the pleader of such minor omits, within reasonable time, 
Application for appoint- to take steps to get a new next friend appointed, 
mont of new next friend. any person interested ip the minor or the mat* 
ter at issue may apply to the Court for the appointment of one, and the 
Court may appoint such person us it chinks fit. 

The above section applies to M. S. C. C. and P. 8. C. C. 


0«.r« to be foUowed b, 460. A minor plaintiff, or a minor not a 
minor plaifitiir or applicant partv to a suit on whose behalf an application is 
on coming of age. pending, on coming of age must elect whether 

lie will proceed with the suit or application. 


Tue above section applies to M. 8. C. G. and P. 8. C. C. 

451. If he elects to proceed with it, he shall apply for an order 
Whore he electa to pro- discharging the next friend, and for leave to 

<»«d. proceed in hts own name. 

The title of the suit or application shall, in such case, be corrected 
so as to read thenceforth thus : 

** A, Jff., late a minor, by (7. JD., hts next friend, but now of full age.” 
XSB above eeo^n applies to M. 8. C. C. and P. 8. C. C. 

452. If be eleots to abandon the suit or application, he shall, if a 
Wheiw he eleotc to abeii- plaintiff, or sole applicant, apply for an 

don. order to dismiss the suit or application on re- 

payment of the costs incurred by the defend* 
ant or respondent, or which may have been 
paid by his next friend. 

* The above section applies to M. 8. C. G. and F. 8. C. C. 

Mahiiig and peoring ap- 453. Any application under section 451 or 
ptkmtkias aaSer esctloaa section 452 may be made ex parte ; and it must 
4Sliii46S. ^ proved by affidavit that the late minor has 

attained his full age. 

The above section applies to M. 8. C. 0. and P. 8. C. 0. 

451 A minor oo*plainttff, on coming of age, and desiring to re- 
When minor co^plslatiff ptidiate the suit, must apply to have his name 
cemingof ageteiressore- Struck out as co-plaintiff; and the Court, if it 
finds tliat he is not a necessary party, shall 
dismiss him frim the soil on such terms as to costs car otherwise ss it 
thinks fit 
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Notice of the application shall be served on the next friend, as 
well as on the defendaut ; and it must bo proved by affidavit that the 
late minor has attained his full age. The costa 
of all f>arties of such application, and of all or 
any proceedings theretofore had in the suit, shall be paid by such per- 
sons as the Court directs. 

If the late minor be a necessary party to the suit, the Court may 
direct him to be made a defendaut. * 

Thk ahove section applies to M. S. C. C. and P. S. C. C. 

455. If any minor, on attaining majority, can prove, to the satisfac- 
When sait aniBasonablo tion of the Court, that a suit instituted in his 

or improper. name by a next friend was unreasonable or im- 

proper, he may, if a sole plaintiff, apply to have the suit disiniased. 

Notice of the application shall be served on all the parties con- 
cerned : and the Court, upon being satisfied of such unroosonablcncaa 
or impropriety, may grant the application, and order the next friend 
to pay the costs of all parties in respect of the 
application and of anything done in the suit. 
The fthove section applies to M. S. C. C. and P. B. C. C. 

456. An order for the appointment of a guardian for the suit may 
Petition for appointment be obtaincJ upon api)lication in the name and 

of guardian od on behalf of the minor or by the plaintilt. 

Such application must be supported by an affidavit verifying the fact 
that the proposed guardian has no interest in the matters in question in 
the suit adverse to that of the minor, and that he is a fit person to bo so 
appointed. 

Where there is no other person fit and willing to act as guardian 
for the suit, the Court may appoint any of its officers to be such guar- 
dian : Provided that he has no interest adverse to that of the minor, 

Thte above section applies to M. S. C. C. and P, S. C. C. 

A SUBOHDIHATE Judge, who, under Act X. of 1877, fi. 450, ns amended l>y Act 
XII. of 1879,8. 73, appoints the nozir or any other officer of his Court to act as 
guardian of a rainof phiiutilf or defendant in a suit in his Court, ^ has no jur»Hdiction 
to hear it, and pass a decree against that officer as guardian ad litem of the imnor.— , 
Molban Ishwar v, Haku Bupa, I. L. K., 4 Boia. G38. See the following ruling. 

Where no administrator of the estate of a minor is appointed under Act XX. 
of 1864, there is no objection to tlic appointment of a guardian occ Idem 
443 of the Civil Procedure Code (Aet X. of 3877) (as 

for the purpose of defending a suit against a minor. Act Xa. of loh4, s. £, has no 
bearing on the case of a next friend or guardian ad litem not elaiming 
minor’s estate. Neither Act XX. of 1864, nor the Civil Procedure Code (Act X. of 
1877) (as amended by Act XII, of 1879), empowers any Court to appoint a person,' 
against his or her will, to be a next friend, guardian <«/ /i/rm, wJmimstraUir 
estate, of guardian of the person of the minor. 8. 458 of the C*vil Procedure Code 
(Act X. of 1877) in not, so far as regards payment of costs, applicable to any person 
appointed to act as guardian ad litem without his previous assent, o. 3, cl. o, or Act 
XV. Of 1880, preserves jurisdiction to a Court to try a suit agiwnst a minor, notwiUi- 
etanding the appointment of one of its officers to he the minor s giiardian 
The decision in Mohan Isha^ar v. Baku Kupa (I. L. It., 4 Bom. 63^ issupc^dw by 
Act XV. of 1880, 8. 3, d. &, in so far as that decision aff^ted officers of 
appoint^ guardians ad litem under s. 4.56 of Act X. of 1877 as amended by Ad XJT. 

1879. biconvenienoe, pointed ont, of introducing into w;ts relating, and msti- 
Aa rAia-f.T.ns ATilv. nrovisions afffjctiog civil proocdufo 


tilted as relating, to sp^ 
generally. — Jadow Muiji ( 
minor, by hia guardian ad 


l procedure 
I son Jainna, 
5 Bom. 306. 


C.P.27 
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467. A co^defendant of sound mind and of full age may be ap* 
Who msy be guardian ad pointed guardian for the suit, if he has no in- 
Uiem, ^ terest adverse to that of the minor ; but neitoer 

a plaintiff, Hor a married woman, can be so appointed. 

Tiis above section applies to M. S. C. C. and P. 8. C. C. 

458. If the guardian for the suit of a minor defendant does not do 
^ ... ... his duty, or if other sufficient ground be made 

duty may be removed: to appear, the Court may remove him, and may 

order him to pay such costs as may have been 
occasioned to any party by his breach of duty. 
The abovo section applies to M. 8. C. C. and P. 8. C. C. 


The Civil Procedure Code does not antborizo a Court to decree costs againstlthe 
guardian of a defendant oxciipt in the case referred to in s. 458. — Narasimba RAu 
(Defendant), Appellant, v. LAkshinipati lUu and others (Plaintiffs), Respondents, 
I. L. R., 3 Mfid. 203. 


WtiEttB no administrator of tlie esfcito of a minor is appointed under Act XX. of 
1864, there is no objection to the appointment of a guaniiuri ad litem under s. 44S 
of the Civil Procedure Code (Act X. of 1877) (as amended by Act XII. of 1879) for 
tlie puri^MW) of defending a suit against a minor. Act XX. of 1864, s. 2, has no bear- 
ing on the case of a next friend or guardian ad litem not claiming charge of the 
minor’s estate. Neither Act XX. of 1864, nor tlio Civil Procedure Code (Act X. of 
1877) (ns amended by Act XII. of 1879), empowers any Court to appoint a person, 
against his «»r her will, to bo a next friend, guardian ad litem, administrator of the 
estate, or guardian of the person of the minor. 8. 458 of the Civil iProcedure C(^o 
(Act X. of. 1877) is not, so far as regards payment of costs, applicable to any person 
appointed to act as guivrdian (fd litem without his previous assent. S. 3, cl. 6, of Act 
XV. of 1881), preserves jurisdiction to a Court to try a suit against a minor, notwith- 
standing the appointment of tine of its officers to be the minor’s guardian ad- litem. 
Tlie decision in Mohan Ishwjir v. Hakti Riipu (I. L. 11., 4 Bom. 638) is superseded by 
Act XV. of 1880, s, 3, el. h, in so fur us that decision aflV'cted officers of the Court 
appointed guardians ad Hiem under s. 456 of Act X. of 1877 as amended by Act XII. 
of 1879. inconvenience, pointed out, of introducing into acts relating, and institut- 
fsi as relating, to speeiul jurisdiction only, provisions affecting civil procedure gene- 
rally. — Judow Mulji (Plaintiff) v. Ohhagau Raichand, docesised, by ids son Jumna, 
minor, l»y his guaniiun ad litem Wauinuli llurjivan (Defendant), 1. L. K., 5 Bom. 306, 


AppointidBnt in place of . 469. If the guardian for the suit dies pend- 

guardian dyiug pendente ing such suit, or is removed by the Court, the 
Court shall appoint a now guardian in his place. 

The above section applies to M. 8. C. C. and P. S. C. C. 

480. When the enforcement of a decree is applied for against 
Gnardian o<i lUem of mi. l-he heir or representative, being a minor, of a 
nor ropreaeniativo of do* deceased party, a guardian for the suit of such 
oooaed jndgmeat.dobtor. minor shall be appointed by the Court, aBd the 
decree-holder shall serve on such guardian notice of such application. 

The above section applies to M. 8. C. C. and P. 8. C. C. 

461. No sum of money or other thing shall be received or taken 

friend or guardian for the suit on 
or gaordian ad litem not to behalf ol a minor, at any time before decree or 
receive monoywitbont leave order, unless he has first obtained the leave of 
and gkvmg teon. Court, and given security to its satisfaction 
that such money or other thing shall be duly 
accounted for to, and held for the benefit of, such minor. 

Tns above sccUott appUcs to 31. S. C. C. and P. S. C. C. 
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463. No next friend or guardian for the suit shall, without the 
^mt friend or guardian of the Court, enter into any agreement 

od 14^ not to oompromiao Or compromise on behalf of a minor, with re« 
without leave of Court. ference to the suit in which he aets as next 

friend or guardian. 

Any such agreement or compromise entered into without the leave 
Ooupromiae without of the Court shall be voidable against all parties 
leave voidable. other than the minor. 


Thb above section applies to M. S. C. C. and P. S. C. C. 


The conditions of s. 462 of the Civil Procedure Code, rcqiiiriug llio sanction of 
the Court to comprotnises entered into by the guardian ad litem of an infant suitor, 
are not sufficiently complied with by the Court passing a decree in the Utiuh of a 
compromise presented by the guardian ad litem. A decree passed under such cir- 
cumstanoes should be set aside. — RAjagopal Tukkaya Naiker and two others, niinoi*H, 
by their guardian Subraiiianya Ayyar (Petitioners), u. Mutliupaleui Chelti and anotlior 
(Counter-Petitioners), 1. L. 11., 3 Mad. 103. 


463. The provisious contained in sections 440 to 462 (both inclu- 
AppUofttion of Boctions shall, mutatia mutandis, apply m tho 


pwBoua of case of persons of unsound mind, adjudged to 
be so under Act No. XXXV. of 1858, or under 
any other law for the time being in force. 


440 to 462 to 
unsound miud. 


Thh above section applies to M. B. C* C. and P. B. C. C. 


464L Nothing in sections 442 to 462 applies to any minor or per- 
son of unsound mind, for whoso person or ^ pro- 
wls of Court. perty a guardian or manager has been appointed 

by the Court of Wards, or by the Civil Court under any local law. 

The above section applies to M. 8. C. C. and P. b. C. C. 


cannot obtain leavo may 
anthoriso any person to sue 
or defend for thorn. 


CHAPTER XXXII. 

Suits by and against Miutaby Men. 

466. When any officer or soldier actually serving tho Govorament 
nm ii- hn in a military capacity is a party to a suit, and 

cannot obtain leave of absence lor tue purpose 
of prosecuting or defending the suit in 
he may authorize any person to sue or defend 

in his stead. . , , .v a* 

The authority shall be in writing, and shall be signed by the officer 
or soldier in the presence of (a) bis commanding officer, or the next 
Buhordinate officer, if the party be himself the commanding officer, or 
(6) where the officer, or soldier is serving in military stofl employment, 
the bead or other superior officer of the office in which he is emp oy • 
Such commanding or other officer shall countersign the authority, wliic!l 

rf iall be filed in Court . • x r 

When so filed, the countersignature shall ^ siifficient 
the authority was duly execut^, and that the officer or so y 
wbom it was granted could not obtain leave of absence for the purpose 
of ftfpsecutiiig or defending the suit in person. 
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, Explanation . — In this chapter the expressipii ** commanding offi* 
cei*’ means the officer in actual command for the time being of any 
regiment, corps, detachment, or depot to which the officer or eoldier 
belongs. 

Tub aboYc Bcction applies to 8. C. C. and P. S. C. C. 


466. Any person authorised by an officer or a soldier to prosecnte 
PeraoB to anthomed may or defend a suit in his stead may prosecute or 

aot personally or appoint defend it in person in the same manner as the 
pieador. officer or soldier could do if present ; or he may 

appoint a pleader to prosecute or defend the suit on behalf of such 
officer or soldier. 

Tub aboYe aeotion applies to M. 8. C. C. and P. SL C. C. 

467. Processes served upon any person authorized by an officer or 
Senrtoecm penon no an- n soldier, as in section 465, or upon any pleader 

thoriicod, or on hia pieador, appointed as aforesaid by such person to act 
to bo good sorvioe. behalf of, such officer or soldier, shall 

be as effectual as if they had beon served on the party in person or on 
bis pleader. 

Thh nboYo acctiou applies to M. 8. C, C. and P. 8. G. C. 

468. When an officer or a soldier is a defendant, the Court shall 

Soi^ioo on offioem and send a copy of tlie summons to his commanding 
^*®*’®* officer fur the purpose of being served on him. 

The officer to whom such copy is sent, after causing it to be served 
on the person to whom it is addressed, if practicable, shall return it to 
the Court with the written acknowledgment of such person endorsed 
thereon. 

If, from any cause, the copy cannot be so served, it shall be re- 
turned to the Court by which it was sent, with information of the cause 
which has prevented the service. 


Tm above eectioo eppbea to M. 8. 0. C. and P. a C. C. 

469. If, in the execution of a decree, a warrant of arrest or other 
Xseratioa ef warrant of process is to be executed within the limits of a 
noMtonmeu^ia cantonment, garrison, military station, or mill- 
tary bazar, the officer charged with the execution of such warrant or 
other process shall deliver the same to the commanding officer. 

The commanding officer shall back the warrant or other proeeae 
with his signature, and, in the case of a warrant of arrest, if the per- 
son named therein is within the limits of his command, shall cause 
him to be arrested and delivered to the officer so charged. 

Tub above section applies to M. 8. C. 0. and P. 8. C. C, 


CHAPTER XXXIII. 

Intcbplkadeb. 

470. When two or more persons claim adveraely to one another 
bsfi Interpiosder-siiit the Same payment or property £raiii aiiotlm 
par b. peiBon, whose only interest Oierein is that ^ m 

mere Btakohdder, and who is ready to reader it to the right owner, suds 
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^aj^eliolder may in^itute a suit of interpleader against all the claimants 
fior tiie purpose of obtaining a decision as to whom the payment or pro- 
perty should be made or delivered, and of obtaining indemnity for 
himself : 

!Provided that^ if any suit is pending in which the rights of all 
parties can properly be decided, the stakeholder shall not institute a 
suit of interpleader. 

Thk above section applies to M. S. C. C. and P. S. C. C. 

Plaint in suoli enit. every suit of interpleader the plaint 

must, in addition to the other statements neces- 
sary for plaints, state — 

(a) that the plaintiff has no interest in the thing claimed other- 
wise than as a mere stakeholder ; 

(b) the claims made by the defendants sevcrnlly ; and 

(c) that there is no collusion between the plaintiff and any of the 
defendants. 

Th® above section applies to M. 8. C. C. and P, 8. C. C. 


472. When the thing claimed is capable of being paid into Court 
Paymeut of thing clttimed or placed in the custody of the Court, the 
into Court. plaintiff must so pay or place it before ho can 

be entitled to any order in the suit. 

Th® above section applies to M. 8. C. C. and P. 8. C. C. 


Prooodoreat first heav- 
ing. 


473. At the first hearing the Court may — 


(а) declare that the plaintiff is discharged from all liability to the 
defendants in respect of the thing claimed, award him his costs, and 
dismiss him from the suit ; 

or, if it thinks that justice or convenience so require, 

(б) retain all parties until the final disposal of the suit; 

atid« if it finds that the admissions of the parties or other evidence 
enable it, 

(c) ^judicatc the title to the thing claimed : or else it may 

(d) direct the defendants to interplead one another by filing state- 
ments and entering into evidence for the purpose of bringing their 
respective claims before the Court, and shall adjudicate on such claims. 


The above section applies to M. S. C. C. and P. 8. C. C. 


474, Nothing in this chapter shall be taken to enable agents to 
Wli«ii ogenia and teoaots sue their principals, or tenants to sue their 
My inttitote interpleader- landlords, for the purpose of compelling them 
to interplead with any persons other than per- 
sons making claim through such principals or landlords 


lUmtraiions. 


(o.) A deposits a box of jewels witli B as his agent. C alleges tlmt the jewels 
were wron^ully obtained from him by A, and claims them frtnii B, B cannot in- 
stitate an interpleadcr-suit against A and C. 

(6.) A deposits a box of jewels with B as his agent. He then writes to C for 
IhepnrfKAe of fnaktng the jewels a seenrity for a debt due from himself to C. A 
sifisvwnnls allegea that C*s debt is satisfied, and C alleges the contraiy. Both chum 
the jewek from B. B may institute an interpleader>suit against A and C« 

Ta® idnive section applies to M. S. C. C. and F. S. C, C. 
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476. When the suit is properly institutsd, the Court may ptovide 
for the plaintiff’s costs by giving him a charge 
Ofawiseof plaintiff’* oMt*. thing claimed or in some other effectual , 

way. 

The above section applies to M. 8. C. C. and P* 8 C, C. 

476. If any of the defendants in an interpleader-suit is actually 
Prooednro whore dofond- Suing the Stakeholder in respect of the subject 
ant is suing stakeholder. of guch suit, the Court in which the suit against 
the stakeholder is pending shall, on being duly informed by the Court 
which passed the decree in the interpleader-suit in favour of the stake- 
holder that such decree has been passed, stay the proceedings as against 
CoBtB, Ihis costs in the suit so stayed may 

be provided for in such suit; but if, and so far 
as, they are not provided for in that suit, they may be ^ded to his 
costs incurred in the interpleader-suit. 

The above section applies to M. S. C. C. and P. S. C. C. 


PART IV. 

PROVISIONAL REMEDIES. 

CHAPTER XXXIV. 

Of Akkkst and Att achment before Judgment. 

A, — Ar7r^t be/oj^e Jmi^ment 

477. If at any stage of any suit, other than a suit for the posses- 
WlienpUin tiff may apply siou of immoveable property, the plaintiff satis- 
Uiat oeourity bo takoo. fies the Court by affidavit or otherwise — 

tiiat the defendant, with intent to avoid or delay the plaintiff, or 
to avoid any process of the Court, or to obstruct or delay the execution 
of any decree that may be passed against him, 

(а) has absconded or left the jurisdiction of the Court, or 

(б) is about to abscond or to leave the jurisdiction of the Court, or 
(c) has disposed of or removed from the jurisdiction of the Court 

bis property or any part thereof, or 

that the defendant is about to leave British India under dreum- 
stances affording reasonable probability that the plaintiff will or may 
thereby be obstructed or delayed in the execution of any decree that 
may be passed against the defendant in the suit, 

the plaintiff may apply to the Court that security be taken for the 
appearance of the aefendaut to answer any decree that may be passed 
against him in the suit. 

The aliovo s*'<'tioii applicH to M. 8. C. C. (except as regards hmnoveaWe prdpcflrty) 
and to P, 8. 0. C. (except a» regs^rda tbe attachment of immofvoablo property). 

Order to bring up daimd- 476. If the Oouft, aRer exatninifig the ap- 

ant to ahow eanae why he pUcaut, and making such further inveatigatioik 
.lio«ldiiotKir.Moarit 7 . aa it thinks fit, is satwEed— 

that the defendant, with any such intent as afoiosaid, . 
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(а) has absconded or left the jurisdicUon of the Court, or 

(б) is about to abscond or to l^ve the jurisdiction of the Court, or 

(c) has disposed of or removed from the jurisdiction of the Court 

his property or any part thereof, or 
that the defendant is about to leave British India under the cir- 
.cutnstances last aforesaid, 

the Court may issue a warrant to arrest the defendant and bring 
bini before the Court to show cause why he should not give security 
for his appearance. 

The above section applies to M. S. C. C. (except as regards iinniove 4 il>le property) 
and to P, S. C. C. (except as regards the attacluueiit iiiunoveal>le prt)perly). 

479. If the defendant fail to show such cause, the Court shall 
If defendant fail to show order him either to deposit in Court money or 
eaueo, Court may order him other property sutficient to answer the claim 
to m^o deposit or give against him, or to give security for his appear- 
ance at any time when called upon while the 
suit is pending, and until execution or satisfaction of any decree that 
may be passed against him in the suit. 

The surety shall bind himself, in default of such appearance, to 
pay any sum of money which the defendant may be ordered to pay iu 
the suit. 

The above section applies to M. S. C. C. (except as regards iminovcaMi* properly) 
and to P. S. C. C. (except us regards tlie attuchmeut of iiuuioveiii>le property). 

Procedure in case of ap. 480. Tho surety for the appearance of 

plication by surety to bo tVic defendant may at any time apply to the 
discharged. Court in which he became such siuoty to be 

discharged from his obligation. 

On such application being made, the Court shall summon the de- 
fendant to appear, or, if it thinks fit, may issue a warrant for his arrest 
in the first instance. 

On the appearance of the defendant pursuant to the summons or 
warrant, or on his voluntary surrender, the Court shall direct tho 
surety to be discharged from his obligation, and shall call upon tho 
defendant to find fresh security. 

The above Hcction applies to M. S. C. C. (except as reganln i»n moveable projK^rty) 
and to P. S. C. C. ^except as regards the utlacliiiierit of iinii»ovj af>lo properly). 

481. If the defendant fail to comply with any order under section 
PTDcedare where defend- 479 or section 480, the Court way commit him 
ant fails to give security to jail Until the decision of the suit, or, if 
or find fresh security. judgment be given against the defendant, 

until the execution of the decree : Provided that no person shall be 
imprisoned under this section in any case for a longer period than six 
months, nor for a longer period than six weeks when the amount or 
value of the subject-matter of the suit does not exceed fifty rupees : 

Provided that no person shall be detained in prison under this 
section after he has complied with such order. 

The above section applies to M. S. C. C. (except as regard* immoveable property) 
wnd to F. S. C. C, (except as regards the attachment of immoveable property). 
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482 The provisiouB of eeclion 83# «8 to allowaticeB payahte fM 
B.b.t*e»o.of defend«.t. the eubsistAce of judgmeot^ebtonj ahall apply 
•rnMtad. io all defeudautB arrested under this chapter. 

Thb shove section applies to M. 8. C. C. (except as regards immoveable property) 
and to P. 8. 0. 0. (except as regards the attachment of immoveable property). 


AppHcation* beforo jadg* 
mont for teonrity from do- 
fondant to aatiufy dtH^roo, 
aiidi ill default, for attach* 
ment of firoperty. 


B. — Attachment before Jvdgment 

483. If, at any stage oi any suit, the plaint* 
iff satisHes the Court by affidavit or otherwise 
that the defendaut, with intent to obstruct or 
delay the execution of any decree that may be 


(a) is about to dispose of the whole or any part of his property, 
or to remove the same from the jurisdiction of the Court in which the 
suit is pending, or . 

{b) has quitted the jurisdiction of the Court, leaving therein pro- 
perty ^longing to him, 

the plaintiff may apply to the Court to call upon the defendant to 
furnish security to satisfy any decree that may be passed against hiiii in 
such suit, and, on his failing to give such security, to direct that any 
p<»rtion of his property within the jurisdiction of the Court shall be 
attached until the further order of the Court 

The application Hhall, unleas the Court otherwise directs, specify 
Contenu of application, property required to be attached aad the 

estimated value thereof. 


Thk above section appHon to M. S. C. C. (except aa regards immoveable property) 
and to P. S. C. 0. (except aa regardn the atUichmeui of immoveable property). 

484. If the Court, after examining the applicant, and making any 
Oonrt may rail on defend- hirther investigation which it thinks fit, is 
fuit to furuiah seourity or satisfied that the defendant is about to dispose 
ahow oauao. remove his property, with intent to ob- 

struct or delay the execution of any decree that may be passed against 
him in the suit, or that he has, with such intent, quitted tne jurisdictioil 
of the Court, leaving therein property belonging to him, the Court niay 
require him, within a time to be fixed by the Court, either to furnish' 
security in such sum as may be specified in the order, to produce and 
place at the disposal of the Court, when required, the said property ot 
the value of the same, or such portion thereof as may be sufficient to 
satisfy tho decree, or to appear and show cause why he should not furnish 
security. 

The Ck>urt may also, in the order, direct' the conditional attachment 
of the whole or any portion of the property specified in tlie application, 

Tlls alxiveneotion applies to II. 8. C. C. (except a« regards immovoablo property) 
and to P. 8.‘ C. C. (except as regards the attachment of immoveable property). 

Til^ defendants were, on the lOtli of March 1881, called npon, under s. 484 of 
the Civil Procedure Code (Act X. of 1877), to furnish security for the satisfaction 
of a decit^e tiuit tlie plaintiff might obtain against them, or to show cause, on the 
28th March 1881, why security should not l>c furnished. To this direction the order 
was appended, which is provided by the fonii at the end of tlie Code of Civil Pro- 
cedure, for a provisional attachment under s. 484. The defendants, to avoid ths 
attachment, gave security, on the 12th March 1881, for satisfaction of the decree, 
and the aitachiMnt was not carried out. On the 28tb March 1881, they showed 
cause why security ahould not be furnished ; but the Subordinate Judge, as i 
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Wd \>eeii tumislied, tkousht tlie mutter was at an end, and that lie eoTdd not oanoel 
Hasi BeoaTity>\)ond« MM that tbe SubcnUmate Judge waa vrrong the security ao 
given -wae really not the security expressly provided under s. 4B4, and did nst pre- 
clude the deiendants irota showing cause why no security shouid he iumi^ed. — 
Loilikar ^A.pplicant) Lotlikar (Respondent), I. L. R., 5 Row. 04^. 

4S5. If tbe defendant fail to show cause why he should not furnish 
Mtkohnwnt if oann not Becurity, Or fail to furnish the security required, 
shown or seonri^ not fnr- within the time fixed by the Court, the Court 
ni^ed. may order that the property specified in the 

application, or such portion thereof as appears sufficient to satisfy any 
decree which may be passed in the suit, shall be attached. 

If the defendant show such cause or furnish the required security, 

shall order the attacbmeut to be withdrawn. 

Thk above section applies to M. S. C. C. (except as regards imraov cable property) 
and to P. S. C. C. (except as regards the attachment of immoveable property). 

486 . The attachment shall be made in the manner herein provided 
Mode of making attach- for the attachment of property in execution of 

meat. ‘ a decree for money. 

Tea above section applies to M. S. C. C, (except as regards immoveable property) 
and to P, S. C. C. (except as regards the attachment of iniirioveable properly). 

487 . If any claim be preferred to the property attached before 
li).Mtig»tioiiofoUiiiwtio judgment, such claim shall be investigated m 

property attached before the manner hereinbefore provided for the in» 
judgment. yestigatioQ of claims to property attached in 

execution of a decree for money. 

Thb above section applies to M. S. C. C. (except as regards immoveable property) 
and to P. S. C. C. (except as regards the attachment of immoveable property). 

488 Whan an order of attachment before judgment is passed, the 
of .tt«bmeot Court which passed 

when seottrity fnroiehed or attachment whenever the aefenaant turnisnea 
snit dismissed. the security required, together with security 

for the costs of the attachment, or when the suit is dismissed. 

Thb above section applies to M. S. C. C. (except as regards immoveable property) 
and to P. 8. C. C. (except as regards the attachment of immoveable property). 

489 . Attachment before judgment shall not affect the rights, exist- 
- . Iijflr prior to the attachment, of persons not 
rights*SfTtmn^, or bar parties to the suit, nor bar any ^rson holding 
deoree-holder from (^iply- a decree against the defendant from applying 
ing for sals. the property under attachment 

ill execution of such decree, 

Ths above wjotion applie. to M. 8. C. C. (except “ 
and to P. 8. C. C. (except as regards the attachment of immoveable proiierty). 

480 . Where ptopertv is under attachment by virtue of the provi- 
» .ttMihtWi nndM' B*®®* * decree IS givea 

in fitvour of the plaintiff, it shall not be beces- 
ed tfk axocmtioit of dserss. sary to re-attacb the property in execution of 

such decree. , . . , 

The above aectaon applies to M. S. C. C. (except as regards im^veab!yiro|M5r«y) 
and to F, S. C. C. (except as regards the att ach m ent of unmoveabk property.) 

C. p. 28 
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C.— Ctjmpeiwafion for improper Arreota or AUdchnivais. 

401. If, ia sny iuit in which an arrest or attachment has been 
domp.n«.iionforobtHin. effected, it appears to the Court that such' 
Ing arrent or attaohmeot on arrest or attachment was applieu for on m- 
ftiwacimit sufficient grounds, 

or if the suit of the plaintiff fails, and it appears to the Court that 
there was no probable gr<nind for instittitihg the suit, 

the Couit may, on the application of the defeudsnt, award against 
the plaihtiff in its docrec such ainotuit, not exceeding one tiiousand ru- 
pees, it deems a reasonable compensation to the defendaht for the 
expense or injury caused to him by the arrest or attachment : 

Provided that the Court shall not award under this section a larger 
amount than it might decree in a suit for com- 
pensation. 

Ah hward under this section shall bar any suit for compensation in 
respect of such arrest or attnchmeut. 

Trrk Above section applies to M. S. (1 0. (except as reiarardri immoveable property) 
And to I*. 8. C. 0. (except as re^rda Um attachment of imiiioveabie property). 


CHAPTER XXXV. 

Or TE1IP0RA.RY Injunctions ani> Interlocutory Orders. 

A . — Temporary Injunctions, 

Cam in which iem|^ 492. ff, in any suit, it is proved by affida- 
o-y imuuouon may be otherwise- 

(а) that any property in dispute in a suit ia in danger of being 
wasted, damaged, or alienated by any party to the suit, or wrongfully 
solii in execution of a decree, or 

(б) that the defendant threatens, or is about, to remove or dispose 
of his property with intent to defraud his creditors, 

the Couit may, by order, giant a temporary injunction to restrain 
such act, or give such other order, for the purpose of staying and pre- 
venting the wasting, damaging, alienuiion, sale, removal, or disposition 
of the property oJs the Court thinks fit, or refuse such injunction or 
other order. 

40S, In any suit for restraining the defendant from committing a 
Injancticn lo rcMtmm iw. breach of contract or other injury, wheiheir 
mAHioa or ooQtiimiuioQ of compensation be claimed in the suit or not, the 
breooh. plaintifi' may, at any time after the commence- 

ment. of the suit, and either before or after judgment, apply to the 
Coii^ for a temporary injunction to restrain the defendant from com- 
mitting the bleach of contract or injury complained of. or any breach 
of contract or injury of a like kind arising out of the same contract or 
relating to the same property or right 

The Court may, by order, grant such injunction on such terms as to 
the dumtion of the injunction, keeping an account, giving security, or 
otherwise, as the Court thinks 6t, 4t refuse the same. 
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1b cm oC ^vi^Vtedleuce, &Q vajauclvon gr^ut^ UX>ier tUU bb^aou or 
sectm 494 may ^ eotorceil by t,be itopnsoum&ut oi ibe defeudaut tor 
a term opt Ptcepdujg hik moutUa, or tbe attacbmeat of b» proawly or 

No attacbment uudet this section shali remain iu foreis for fORTO 
than ORB year, §t the end of which time, if the defendant has not obeyed 
thp injuufition, the property attached may be spld, and out of the 

S ocepds t^ Court may award to the plaintiff such compensation as 
inks fit, and may pay the balance (if any) to the defendant. 

494 . The Court shall in all cases, except where it appears that the 
Before granting injuno- object of grautiug the iujuoctiou would be 
tion, Court to direct notice defeated by the delay, before grautiug an in- 
to opposite party. junctioo, direct notice’ of tlie application for the 

same to be given to the opposite party. 

496. An injunction directed to a Corporation or public Company is 
Injunction to Corporation binditig not only on the Corporation or Oom- 
binding on its members aud pany itself, but also on all meinberaatid olHcers 
o^Fi. of Corporation or Company whose personal 

action it seeks to restrain. 


496. Any order for an injunction may discharged, or varied, or 
O^or for injunction may aside by the Court, on application made 
be discharged, Taried, or set thereto by any party dissatisfied with such 
aside. order. 

Compensation to defend. 4:^7. If it appears to tbo Ctxurt that ou 

Mt for issue of injunction on injunction which it has granted was applied 
insofiSoi^nt ground#. fQr ^,jj inHuflgcient grounds, or 

if, after the issue of the injunction, the suit is dismissed, or judg- 
ment is given against the plaintiff by default or otlierwise, and itappi'ars 
to the Court tliat there was no probable ground for instituting the suit, 
the Court may, on the application of the defendant, award against 
the plaintiff in its decree such sum, not exceeding one thousand rupees, 
as it deems a reasonable compensation to the dofendant for the expense 
or injury caused to him by the issue of the injunction : 

Provided that the Court shall not award under this seotioo a larger 

_ . amount thau it might decree iu a suit for com- 

Pronso. 

pensation. 

An award under this section shall bar an^ suit for compensation in 
respect of ti^o issue of the injunction. 


J3. — Ifj^terloc^ipry Qr^a* 

49B. He Court may, on the application of any party to a suit. 
Power to order interim order the sale, by any jxerson named iu such 
■ole of perishable articles, order, and ill such manner, and on siicli terms 
as it thinks fit, of auy moveable propoity, bemg the subject of such 
suit, which is subject to speedy and natural decay. 

Ths above s^ion applies to P. 8. €. C. 


Power to malce order for 
detonti^ aa, of sal^jeot- 
nmtter, aad to aniborlso 
optiy, Ming of aamplee 
a^d Monm t - 


4^. The Court may, on the application 
of any party to a suit, add on sudi terms as it 
tUuks fit, 
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(a) make an order for the detention, pteBerratton, or tD8pectioi!i of 
any property being the subject of such suit ; 

(b) for all or any of the purposes aforesidd, authorise any person to 
enter upon or into any land or building in the possession of any other 
party to such suit, and 

(c) for all or any of the purposes aforesaid, authorize any samples 
to be taken, or any observation to be made or experiment to be tried, 
which may seem necessary or expedient for the purpose of obtaining 
full information or evidence. 

Hie provisions hereinbefore contained as to execution of process 
shall apply^ mutcUis mutandis, to persons^ authorized to enter under 
this section. 

The above secticm applten to P. S. C. C. 

600, An application by the plaintiff for an order under section 498 
AppHoationa for anoh or- OT section 499 may be made after notice in 
d«rs to bo after notioe. writing to the defendant at any time after ser- 
, vice of the summons. 

An applioatian by the defendant for a like order may be. made 
after notice in writing to the plaintiff, and at any time after the appli- 
cant has appeared. 

Tub above sectioii applies to P. 8. C. C. 

BOl. When land paying revenue to Qovernraent, or a tenure liable 
When party may bo pot ^ Sale, is the subject of a suit, if the party iu 
in immediato posaomiion of possession of sucb land or tenure neglects to 
land the of snit. pay the Government-revenue, or the rent due 
to the proprietor of the tenure, as the case may be, and such land or 
tenure is oonsequeutiy ordered to be sold, any other party to the suit 
claiming to have an interest in such land or tenure may, upon payment 
of the revenue or rent due previously to the sale (and with or without 
security at the discretion of the Court), be put in immediate possession 
of the land or tenure ; 

and the Court in its decree may award against the defaulter the 
amount so paid, with interest thereupon at such rate as the Court 
thinks fit, or may charge the amount so paid, with interest thereupon 
at such rate as the Court orders, iu any adjustment of accounts which 
may be directed in the decree paraed in the suit. 

B02. When the sabject-matter of a suit is money or some other 
Dc^potit of money, Ao., thing capable of delivery, and any party thereto 
in Court admits that be holds such money or other thing 

as a trustee for another party, or that it belongs or is due to another 
mtty, the Court may order the same to be deposited in Court or 
delivered to such last-named party, with or without security, subject to 
the further direction of the Court. 

Thb above section applies to P. 8. C. C. 

OHAFTER XXXVI. 

APPOlKntXNT OP RsCSlVKfiS. 

on. Whenever it appem to the Court to be necessaiy for the 
Power of Ocmrt to rMiffttion, preservation, or better custsody m 
management of any property, moveabto 



m 


^xvmtmtsST of ucBnrns; 

^ * “^*’ " “'“‘*®' attachmeut the Court n»y, 

(o) appoint a Receiver of such propertv. 

and, if need be, «■ r j. 

(6) remove the person in whose possession or custody the propertv 
may be from the possession or custody thereof; r J 

(c) commit the same to the custody or management of such Re- 
ceiver ; ana 

(^) grant to such Receiver such fee or commission on the rents and 
profite of the property by way of remuneration, and all such powers as 
to bringing and defending suits, and tor the realization, management 
protection, preservation, and improvement of the property, the collection 
of the rents and profite thereof, the application and disposal of such 
rents and profits, and the execution of instruments in writing, as the 
owner himself has, or such of those powers as the Court thinks fit 

Beoeiver’s liabilities. Every Receiver so appointed shall — 

(e) ^ve such security (if any) as the Court thinks fit duly to 
account for what he shall receive in respect of the property ; 

(/) pass his accounts at such periods and in such form as the 
Court directs ; 

(^) pay the balance due from him thereon as the Court directs : 
and 

(k) be responsible for any loss occasioned to the property by his 
wilful default or gross negligence. 

Nothing in this section authorizes the Court to remove from the 
possession or custody of property under attachment any person whom 
the parties to the suit, or some or one of them, have or has not a pre* 
sent right so to remove. 

The above Bection applies to M. S. C. C. and P. S, C. C. 

By a decree in an administration-suit. A was appointed receiver “ to manago 
the estate/’ A died, and by a subsequent order B was appointed receiver. One of 
the defendants in the suit applied to have B removed from the office of receiver on 
the ground of his alleged mismanagement of the estate. The application was refused. 
Jffeld that the order of refusal was appealable, whether the former Cmlo or the 
present Code of Civil Procedure was deemed to be applicable, being an order made 
in respect of a question arising between the parties to a suit relating to the execution 
of the decree. — Mithibii (I^laintifi) v. Liinji Nowroji Ban6ji and others (Defend* 
ants) ; Harrivullubhd4s CtuliindiB (Original Defendant). Appellant, v, Ardasar Frimji 
Moos (Receiver and Respondent). 1. L. R.. b Bom. 45. 

No APPEAL lies from an order passed under s. 505 of the Civil Procednre Code 
by a Court subordinate to a District Court, submitting the name of a person sought 
to be appointed a receiver, together with the grounds for the nomination, such heW 
only a preliminaiy order or expression of opinion, and not an order under s. 50£ 
Nor does an ^^peal lie from the order a£ the District Court coufirmiog such nomina- 
tion, but the District Court ought, when the question is raised, to decide on tlie 
necessity for the appointment of a receiver, the words ** or pass such other order aa 
it tUnks fit” in s. 505 being sufficient to include that questioo. and not merely to 
decide the fitness or otherwise of the person nominated to the office of receiver.-— 
Birajan Kooer e. Run Chum Lall Mohata, I. L. R., 7 Cal. 719. 

504 . Where the property is land paying revenoe to Cbvemment, 
Whmi Qp Mat^ may be or land of which the revenue has been assigned 
ippointodRMiiir, CUT redeemed^ aad the Court ooDttdeis tbat the 
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Intormteof th^ conceiiMd will be pr^noliei) by the mana^enMiit 
tli« Collector, tbe Court may appoint the Collector to be fieceivet of 
such property. 

The above sectioTi applieH to M. S. C, C. 

No APPEAL lie« an order panHed nnder s. 505 of the Civil Procedure Code 
by a Court eubordinatc to a pietrict Court, eubinittini^ the name of a pomou BOHj|j^ht 
to bo appointed a receiver, together with the groundK for the nomination, such being 
only a preltminary order or expression of opinion, and not an order under s, 503. 
Nor does an appeal lie from tlie order of the District Court coniinning such noiuina- 
tion, but the l^iutriot Court ouglit, when the question is raised, to decide on the 
necessity lor tbe appointment of a receiver, the words or pass such other order af 
it thinks fit** in a. 505 being sufficient to include that question, and not ineptly .iq 
decide ^e fitness or otherwise of the person nominated to the office of receiver. — 
Bimjan Kooer o. Earn Chum Lall Mahata, I. L. R., 7 Cal. 719. 

m. The powers conferred by this chapter shall be exeroised only 
Ooaru empowefod podar by High Courts and District Courts: Provitled 
this chapter. that, whenever the J udge of a Court subordinate 

to a District Court considers it expedient that a Receiver should be ap- 
pointed in any suit before him, he shall nominate such peri^on as he 
considers fit for such appointment, and submit such person’s name, 
with tiie grounds for tlie nomination, to the District C(»urt, and the 
District Court shall authorize such Judge to appoint the person so 
nomtuaied, or pass such other order as it thinks fit. 

Tub above section iippUcB to M. S. C. C. 

No AETKAL lies from an order pasned under a. 505 of the Civil Procedure Code 
by a Court subordinate to a Disiriti; Court, mibrnitting the name of a person sought 
to be appointed a receiver, togetlier with die grounda for the iioiuination, such being 
only a preliminary order or expression of opinion, and not an order under s. 603. 
Nor does an impeal lie from tlie order of the Distnet Court contlrming such nomina- 
tion, hut the Dlstriot Court ought, when the question is raised, to decide on the 
necessity for the appointment of a receiver, the w'ords “ or pass such other order as 
it thinks fit** in s. oOb being sufficient to include that question, and not merely to 
d(H:ide tin* fitnoHs or otlierwise of the |>ersou nominated to the office of receiver. — 
Birujan Kooer v. Ram Churn Lall Mahata, I. L. li., 7 Cal. 719. 


PART V. 

OF SPECIAL PROCEEDINGS. 


CHAPTER XXXVIL 

RkFERKNCK to AaBXTRATION. 

OM. If all thq parties to a suit desire that an v matter in difference 
PsriiM tasQit wajappfy between them in the suit be referred to arb^Lir^- 
Ear ovdiMr af wfaranoia lion, they may, at any time before judgme^ is 
pronouneed. appljr, in person or by their respective pleaders speoinliy 
authorised in writing in this behalf, to the Court for an order of re- 
fecenoe* 

Every sndb application ifiiall be in writing, and shall state the par-r 
ticular matter sought to be Deferred. 

^Tas s!kovs<secttea ifgdies to M. 6. C. C. and P. S. C. C. 

Umnta tlik ■ectiea ell nartiss mslefiaBy intenwlod tninU eonoor in the rofsrwms, 



^EBEKC« to ABBintATflMi 


A PLAINTIFF most show special authority to asaoiit to an arbitration on belialf 
eif another plaintiff.—! W. R. 80. 

It is very doubtful whether a Judge has power, under Act X, oi 18&9, to refer 
a case to arbitration. — 16 W. ii. 160. 


A iiBFKRENCJC to arbitration made under an order of Court cannot be revoked at 
the instance of a party. — 17 W. R. 516. 

Tmk Court cannot legally allow a case, as regards an absent plaintiff, to be do* 
cidod by reference to arbitration. — 1 W. R. 80. 

An Appellate Court is competent to refer cases to arbitration. — 17 W. R, 31. 
But see 19 W. B. 321. Also 21 W. R. 120, infra. 

No presumption can be raised against a party to a suit from his refusal to with* 
draw from the determination and submit to urbitratiou. — 20 W. R. 172. 


Application for reference to arbitration must be made to the Court in writing 
by parties in person or by pleaders specially authorized. — W. R. 8p. 41. 

An Appellate Court has no power to refer a case to arbitration, even on consent 
of the parties. — (F. B.) 21 W. U. 210. 

Nor can the first Court, by consent of parties, refer so much of the matter in 
dispute which it has already determined, and which is pending in appeal.— 22 VV. R. 
207. 

An Appellate Court, in remanding a case, cannot direct the first Court tO wiH 
upon the parties to agree to arbitiatu»n, or, on their failing to do so, to appoint arbb 
tmtors. — 22 W. R. 396. 

RKPEUKN<rK to arhitnition cannot be made except on the recorded and expressed 
consent of both parties.— 2 Hay 583 (Marsiiall 517). The consent of the pleaders is 
not HulUcieut. — 16 W. K. 160. 

Born the Code of Procedure and the Punjab Code require the consent of the 
parties to a reference to, and tin* appointment of, arbitrators. — (P. C.) 5 VV. U., P. C. 
21 (P. C. R. 616). Sec also 14 W. It. 211. 

When a case which lias been referre.d in tlie Principal Siidflcsr A moon s Court. t(» 
arbitration is withdrawn by the Judge for trial in his own Court, the J udge is not 
bound to rtd’or it to ar})itration. — 6 W. R. 290. 


A PARTY, by jip{»earing bef4>fe arbitrators appointed without bis consent, and hi 
si>ite of his repeatt*<l reiiumst ranees, desjs not forfeit bis right to tpiestion the valhlity 
of the award.— (P. C.) 5 W. R., P. C. 21 4 P. C. 616). See also 14 W. Ii. 211. 


A REGULAR (and ntit a summary) appeal lies to set aside an award of^ arbi tmUon 
mssed under s. 313 of Act V III. of 1859 (corresiamding with s. 506, Act Ji. of 1877), 
— W. U. 8p. Mis., 33. And should l>e on the full stamp.— 12 W. R. 50. Sec 15 W . 
R., F. B., 9. 

Where all the parties did not agrw* to an arbitration, the award is legal a|[raiDsi 
thow- who did.— 6 W. R. 25. See also 14 W. R. 211. And cann<H be eonverb^d into 
a linaJ decree under Act Vlll. c»f 1859, though it is evidence against any fwirty who 
agreed to the reference. — 15 W. R. 427. 

Where an Appellate Court directed the first Court to call upon the parties to 
agree t*» arbitration, and the parties waived the irregujarity, wmsetitoa to thy 
mutter being tried by arbitrators : Held that they could not afterwards, ou special 
appeal, object to tlie proceedings. — 22 W. B. 3%. 

The Court has no power under the provisions of the Codk! of Civil Proci?dulti 
to sanction an order passed by tlie arliitrators to whom a matter has m^en referred, 
making tbe payment of their fees a condition pitv^edcnt to the***^^*®^”**^ 
enee.— H. Rolirts (Plaintiff) o. 0. Stoel and others ( Defendants), 8 Oal. Law Rep, 
439. 


A KBRK agreement to refer to aribitration, if it contain no acktwWiedgnieiit ojP 
the'piaifitiff’s right or possession, does not save limitation ; but the time dunng which 
the case was before tbe arbitrators, and the plaintiff was tr\dng in another ^’^*‘***^ 
enforce the avrard, may be deduct^ from tlie js'riod of limitation.— vS . R. Rp. 283 
(L. R.65). 
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17 HOSE 811 . ^ and 525 of the CSvil Procedure Code (Act X. of 1877) parties to 
a suit as well as persons not engaged in litigation majr agree to refer matters in dis- 
pute between them to private arbitration without the intervention of the Court, and 
may apply to have the agreement filed ; and the mere fact that a suit is pending 
with respect to the matters in dispute, is not of itself a sufficient reason to induce 
the Court to refuse to file the agreement. — Harivalabdas Kaliandas (Plaintiff ) u. 
Utam Chand, Manek Chand, and others (Defendants), L L. R., 4 Bom. 1. 

WhreE, after a reference of certain suits to arbitration, the parties withdrew the 
first submission, and agreed to submit the same suits with other matters to arbitration, 
and before the arbitrators so appointed had arrived at a final oonclusion, the parties by 
Molehnamah compromised the whole of the subjects of dispute, and an award was 
drawn up according to this compromise, a decree corresponding with the award was 
at first made only in those suits which had been originally referred, and afterwards, 
on the application of some of the parties, the effect of a'decree was given to the 
remainder of the award : Held that this application to give effect to the unenforced 
portion of the award ought to have been dismissed, but that as the parties concerned 
did not take steps to set the lower Court right in this matter {inter alia)^ the High 
Court could not interfirfc, and that the eflrect of the lower Court’s decision was to 
dispose of the award altogether, and not to divide it into two parts, of which one 
might form the foundation of a future judgment. — 22 W. R. 129. 

NoTwmjHTANDiNCi that chap, xxxvii. of Act X. of 1877 (in reference to arbi- 
trat^u) does not refer specially to suits brought under Act X. of 1859, yet if 
both parties to a suit for a kahuliyat brought under the latter Act agree to refer the 
mutters in disput<5 between them to certain arbitrators named by them, and file a 
■ joint petition m the Court of the Dejiuty Collector, stating that they had so agreed, 
End praying that the case may be rererred to such arbitrators, neither of them will be 
afterwards at liberty to object to a decree made, embodying the award of the arbi- 
trators, on the ground that the reference to arbitration was irregular, and not war- 
ranted by any of tlie provisions of Act X. of 1877. When a case has been so refer- 
red, the arbitrators are at liberty to determine what appears to them to bo a fair and 
equitable rate of rent, and notwithstanding the amount so found is less than that 
demanded hy tlie plaintiff in his plaint, the Court out of which the reference issued 
is not at liberty on tliat ground to dismiss the suit, but is bound to order the defend- 
ant (with the alternative of eviction) to execute a kahuliyat in favour of the plaintiff 
at the rate determined W the arbitrators to be fair and equitable. — Khemna Gowala 
V, Budoloo Khan, 1. L. R., 6 Cal. 261. 


Komtnatioa of arbitrator. 


507. T^e arbitrator shall be Dominated 
by the parties io such manuer as may be agreed 
upon between them. 

If the parties cannot agree with respect to such nomination, or if 
When Ooart to nominate the person whom they nominate refuses to 
arbitrator, accept the arbitration, and tbe parties desire 

that the nomination shall be made by the Court, the Court shall nominate 
the arbitrator. 

Tue above section applies to M. S. C. C. and P. S. C. C. 


WimaB both pities could not agTee in nominating an arbitrator, and the Judge 
nominated one under this section, it must be inferred that he did so at their desire. — 
7 W. R, la. 

Bkfoeb a Judge refers a case to arbitration, he should ascertain whether the par- 
ties nominated are willing to act ; and till he baa done so, any nomination of an arbi- 
trator by him, w^hout the anprobation or consent of the parties, is illegal, l^t 
wlten a case has been referrea to arbitration, after the preliimnary steps have been 
properly taken, the Judge has the sole power of appointing fresh arbitrators in the 
room of such as refuse to act — W. R. Bp. 538 (L. R. 113). 

508, The Court shall, by order, refer to the arbitrator the matter 
Order of teferaiios. difference which be is required to determine, 

and shall fix such time as it thinks reasonable 
for the deliTeiy of the award, and specif such time in tbe mrder. 


EVFIRCNCA TO ▲UBITRATIOK. 225, 

"Vl^eii onee a matter is referred to arbitratioB, the Coart shall not 
deal with it in the same suit, except as hereinafter provided, 

Thb above sectioii applies to M. S. C. C. and P. B. C, C. 

WHtftS a reference to arbitration fixes no time for the arbitrators to make the 
sward, the swsrd itself falls to the ground.— 10 W. K. 200. 

Wasaa the reference fixes no time for the award to be made, either party may 
hasten the prooeedlngs by giving notice to the ari)itmtc)rs that the awanl must' be 
made, and sn umpire appointed, within a reasonable time ; but when the time elaps> 
iug after the notiee has been actively employed t)y the arbitrators, and the delay has 
been owing to necessity which they could not control, iho parties cannot recede 
from their submission by reason of the notice. — (P. C.) 10 W. B., P. C. 61. 

When relbfenee !■ to two 609. If the reference be to two or more 
or more, or^r to provide for arbitrators, provision shall be made in the 
ditferenoe of opimon. order for a difference of opinion among the 

arbitrators. 

(а) by the appointment of an umpire, or 

(б) by declaring that the decision shall be with the majority, if the 
major part of the arbitrators agree, or 

(c) by empowering the arbitrators to appoint an umpire, or 

(d) otherwise, as may be agreed between the parties ; or, if they 
cannot agree, as the Court determines. 

If an umpire is appointed, the Court shall fir such time as it 
thinks reasonable for the delivery of bis award iu case he is required to 
act. 

The above section applies to M. S. C. C. and P. S. C. C. 

Partial disagreement of two arbitrators docs not nullify their award as a whole. 
2 W. K. 32, 

Where parties do not agree to be hound by the act of the majority, the award 
must be unanimous.— 7 W. B. 269, 19 W. B. 47, 22 W. U. 129. 

What a party must do who contests the validity of an award on tljo ground 
that it was not completed within tlie time fixed by the Court. — 17 W. U. 31. But 
see 19 W, R. 321. 

When a case is referred to the award of three arl)itrati>r8, an award signed by 
two is null and void, and ought not to be read as evidcuce in tlie case, — riev. 479. 
Bee also 14 W. B. 211, 22 W, R. 129. 

An order of reference to arbitration should, an required by this section, provide 
for difference of opinion among the arbitrators and for decision by a majority. — 4 
W. B:4. Seeal8olOW.R.3^,22W.R. 129. 

The mere absence of a clause in the order of reference to arbitration, providing 
for a difference of opinion between the arbitrators, cannot vitiate tho award where 
there is no such differenoe of opinion. — 17 W. B. 30. 

A CASK cannot, in special appeal, bo sent back to the arbitrators with a provision 
for difference of opinion, where the arbitrators having given in different awards, tho 
case was tried anew by the first Court, whose decision has been aflimied by the 
lower Appellate Court-^li W. R. 160. 

610. If the arbitrator, or, where there are more arbitrators than 
Death, inoapaoity, Ac., of one, any of the arbitrators, or the umpire, dies, 
nrbitrmtora or nmpire. or refuses, or neglects, or becomes incapable to 
act, or leaves British India under circumstances showing that he will 
probably not return at an early date, the Court may, iu its discretion, 
either appoint a new arbitrator or umpire in the place of the person so 

C. P. 29 
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aying, or tefuaing, or xieglecting. or becoming incapaWe^te act. w leaj^ 
ing British India, or make an order auperaediug the arbitration, ana tit 
such case shall proceed trith the suit. 

The above section applies to M. S. 0. C. and P. S C. C. 

Where an arbitration failed, and the record came back to the Court, the Court 
was held to have no power to dismiss the suit without giving notice to the parties 
or hking a date for tlio hearing of the suit . — 22 W . R. 21. ^ ^ 

Ah arbitrator has full power to retract his resignation of office before it is accept^ 
ed.— 15 W. R. 37. Held by the Privy Council that an arbitrator who first tendered 
and then withdrew his resignation did not formally divest himself of his character 
of arbitrator, and was therefore not /iunclus officio when he signed the awards— (P. C.^ 
23 W. R. 429. 

611. Where the arbitrators are empowered by the order of refet- 
Appointment of umpire ence to appoint an umpire, and fail to do M 
byGonrt. any of the parties may serve the arbitratofk' 

with a written notice to appoint an umpire, and if, within seven dayt 
after such notice has been served, or such further time as the Court maj 
in each cose allow, no umpire be appointed, the Court, upon the appli- 
cation of the party who has served such notice as aforesaid, may appoin* 
au umpire. 

The above section applies to M. S. C. C. and P. 8. C. C. 


The appointment of an umpiro under this seetifm is required, where there 
arc two or mure arbitrators, to provide for any difference of opinion amongst them : 
bat not where, with the consent of the Court, only one arbitrator has been appoint- 
ed.— 25 W. R. 11. 

612. Every arbitrator or umpire appointed under section 609 
Powers of arbitrator or section 510, or section 511, shall have the like 
ampire appointed under powers as if his name had been inserted ii 
■ootions 809, 610, 811. order of reference. 

The above section applies to M. 8. C. C. and P. 8. C. C. 


618. The Court shall issue the same processes to the parties anc 
witnesses whom the arbitrators or umpire de- 
SamnioDiiig witnesses. examine, as the Court ma^ 

issue in suits tried before it. 

Persons not attending in accordance with Such process, or making 
Pnnialiment for defanlt, other default, or refusing to give their evi- 

dence, or guilty of any contempt to the arUtra- 
tor or umpire during the investigation of the matters referred, shall be 
subject to the like disadvantages, penalties, and punishments, by order c 
the Court, on the representation of the arbitrator or umpire, as the; 
would incur for the like offences in suits tried before the (^urt. 

The above section applies to M. 8. C. C. and P. S. C. C. 


614. If, from the want of the necessary evidence or information 
Sxtensioii of time for or from any other cause, the arbitrators canno 
mkliig awsvd. comjplete tho award within the period specifiec 

in the order, the Court may, if it thinks fit, either grant a further time 
and from time to time enlarge the period for the delivery of the award 
8iipem«itoo of sTbitra. or make an order superseding the arbitratior 
and in such case shall proceed with the suit. 
The above section applies to M. S. C. C. and P. S. C. C. 
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. TJlimti ftAa sfeotm ttie time f ot delivery o? au award may ke extended at the 
4tectetioti of the Court without the consent of the parties.— 4 H* R. 497. 

Ajpplicatiohs for the extension of the period for the submission of an award 
and orders thereon should he made in writing and roctorded. 'When a party has been 
prejudiced by having the time allowed for hiking objections to an award curtailed by 
the Court, no appeal lies, but a review should be granted \>y tiie Court of ftrst in- 
Btaace.^Monii Pi'emji Set (Plaintiff), Appellant, v. Maliyukel Koyasean Koya Ha^ 
(Defendant), Uospondent, I. L. R., 5 Mad. 59. 

YIW umpire may arbi* 616. When an umpire has been appointed^ 
irate In lieu of arbitratom. Re may enter on the reference in the place of 
the arbitrators, 

(а) if they have allowed the appointed time to expire without 
making an award, or 

(б) when they have delivered to the Court or to the umpire a 
notice in writing, stating that they cannot agree. 

The above section applies to M. S. C. C. and P. S. C. C. 

As in the enno of an arbitrator so in the case of an umpire a Court has power to 
extend the period within which the award is to bo subiiiittcci Where the parties 
prayed tlio Court to appoint two arbitrators and an umpire and to refer tlio case to 
them for decisiou, and undcilook to abide by such oecision as might l>o passed by 
them unanimously or by the majority of tiiem — Held that an award by the umpiro 
.alone, the arbitrators being unable to decide, was valid ; Held also, that the plaint* 
iff having appeared before the umpire and taken no objection to the procedure of 
the umpire from March to Au^^ust, was estopped from raising the objection tiiat an 
Award of the umpire alone was m valid. The Court can extend the time allowed to 
an umpire under s. &(i9 of the Code. — ^Kiipu H4u (Second Defendant), Petitioner, 

V. VenkatarAmdyyar (Plaintiff), Respondent, I. L. U., 4 Mad. 311. 

616, When an award in a suit has been made, the persons who 
Awaid to be signed and made it shall sign it, and cause it to be Hied ia 
Court, together with any depositions and docu* 
ments which have been taken and proved before them ; and aotice of the 
filing shall be given to the parties. 

The above section applies to M. S. C. C. and P. S. C. C. 

An arbitration-award must be one single instrument complete in itself. — 12 

W. B. 397. 

Civil Courtis judgment cannot affect the rights of parties as declared in an 
award.— 2 W. R. 297. 

An arbitration-award is not binding on an intervener as a decree in a suit dis- 
posed of by a regular suit. — 17 W. R. 233. 

A Civil Court acts illegally in deciding a case on its merits after an arbitration* 
award.— 5 W. R, 130. Sec also 10 W. R. 398. 

An appeal lies when an arbitration-award is questioned on the ground of there 
having been no valid submission to arbitration. — 19 W. R. 47. 

An arbitmtion-award is not legal if not signed by the arbitrators sitting together 
at one place and at the same time. — 11 W. R. 433 ; 12 W. R. 397. 

A MCTNSIP has no juriwiiction to entertain an application and pass an order on 
the en^rcement of an arbitration-award relating to the determination of rent — 15 
W. R. 556. 

In a suit pending before arbitrators, an appellant who is made a co-plaintiff on 
^plication, and makes no objection to the arbitration, is bound by the award.— '5 
"W. R* 130. 

An arbitration-award cannot change the nature of the claim, and convert into a 
miimle debt cognizable by a Civil Court a claim for moneys collected by defendant 
Asisftrihiar.— 5 W.B. 13. 

Covet cannot reserve permission to a plaintiff to bring a fresh suit for the matter 
ef an arbitration-award, except under s. 97, Act Vlll., 1359 {corresponding wlfii 
as. 373, 514, Act XIV., 1882).— 2 W. B. 297. 
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AX«ITB4T0m‘ "ilottld give separate averdeSa a case referred to tibe 

Judge, and on other matters referred to them by the parties, instead of tomging 
them all up and giving a general award.— 8 W. B., Mis., 27. 

An arbitrator should not allow documents entrusted to him by the Court to be 
removed from the nuthee^ but the award should, under this section, be accompanied 
by all the proceedings, depositions, and exhibits in the suit — 12 W. B. 897. 

Where an arbitrator imported into his proceedings a previous inquiry alleg^ to 
have been made bv him, and relied upon admissions made in the former proce^in^, 
his award was held to be bad, and the deoislon based thereon eel aside. — ^24 W. B. ol. 

The act of an arbitrator, in handing in an award to the proper offioer of the 
Court, for the purpose of the award being filed, cannot be considered as an * ap^i- 
cation* within tho meaning of the Limitation Act. — ^Bobarts c. Harrison, 1. L. B., 
7 Oal. 333. 

A Court may look into tho whole of an arbitration-reoord, and set aside the 
award on reasonable prosuiuption of misconduct (t.6., because it was in opposition to 
the testimony of witnesses whom the arbitrators aooopted and believed). — ^12 W. 
B. 93. See 22 W. B. 447. 


> ^ Both parties having agreed to the appointment of arbitrators to determine their 
rights in dispute according to tho terms of a wilL and It beii^ contended by the ap- 
pellant tliat it was misearriago on the part of the arbitratora to make their award 
witliout liaving had the whole of the will before them, their lordships came to the 
conclusion tliat, os tho appell^t,^ having a clear knowledge of the circumstances on 
which Ue^might found an objection to tiie arbitrators proceeding to make their award- 
did submit to tho arbitration going on, and allowed the arbitrators to deal with the 
case as it stood beforo them, taking his oliance of tho deoislon being more or less 
favorable to himself it was too late for him, af^r the award had been made, and on 
the <^PP"oatiou to me the award, to mabt on this ohicoUon to the filing of the 
award.— (P.C.) 26 W. B. 10. 6 

617. Upon any reference ty an order of the Court, the arbitrator 
Aibitrators or umpire or umpire may, frith the consent of the Court 
,^jr .tau special gtate the award as to the whole or any par 

wereof in (me form of a special case for the opinion of the Court : au( 
the Court shall deliver its opiuiou thereon ; and such opinion shall h 
added to, and form part of, the award. 

Ths above aection applies tp M. S. C. 0. and P. 8. C. C. 

tlot ” Z «8. The Court may. by order, modif 

award in certain cases. correct an award, ‘ 

(a) where it appears that a part of the award is upon a matter no 
referred to arbitration, provided such part can be separated from tb. 
other rart, and does not affect the decision on the matter referred, or 

(0) where the award is imperfect in form, or contains any obviou 
error which can be amended without affecting such decision. ^ 

Tns above aeotion applies toltaaGandP. aO. C. 

619. The Court may also make such order as it Uiinks fit respect 

arbitration, if any ques 
. . . tion ftnso i^9p6ctiog such costs. And t hA awat 

oontam no sufiScient provision eonceroing them. 

The above section applies to M. a C. a and P. a a a 
890. The Court may remit ^e award or any mattw referred t 
.“**5*. “■ arbitration to the reoonsideration of the 

axbi^tora or umpire, upon such terms as ' 
thinks nt, 
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ifi) where the award has left undetermined any of the matters 
referred to arbitration, or where it determines any matter not referred 
to arbitration ; 

(6) where the award is so indefinite as to be incapable of execu- 
tion ; 

(c) where an objection to tho legality of the award is apparent 
upon the face of it, 

Thb above section applies to M. S. C. C. and P. S. C, C. 

This section does not authorize a Court to remit a case to the arbitrators eioept 
as to matters in difiEercnce between tho parties. — 14 W. R. 469. 

A Court was held to have done right in refusing to permit the filing of an 
arbitration-award which was not complete in itself, and which, as a whole, tlio par- 
ties had not agreed to.— 21 W. R. 182. 

An award of' arbitrators on a matter not in difference between the parties, nor 
referred to them, is null and void for want of jurisdiction, notwithstanding tliat it 
has been confirmed by a iudgment of Court passed in accordance therewith. — 15 
W.R.172. 

8. Act VIII., 1859 (corresponding with s. 520, Act XIV 1882) authorizes 
a Court to remand a case to arbitrators fur reconsideration wlien tluTc are mistakes 
which it cannot amend ; and if tlic arbitraitns refuse to recMmsidcr, their aw^ard 
becomes null and void without proof of corruption or miscoudiict. — W. R. 406. 

WHERifi matters in dispute are referred to aihitration, and it is found that one 
auestion at issue is omitted from the reference, and that the award contains no 
decision thereon, the party interested should bring the omission to the notice of iiie 
Court ; if ho fails to do so, the Court may pass any order or come to any decision 
on that point.— 14 W. R. 247. 

Where, in a suit for the filing of an award maile on a private reference to arbi- 
tration, the Court of first instance, holding that there was no reason to remit such 
award to the reconsideration of the arbitrator, under the provisions of Act X. of 
1877, 8. 620, or to set it aside under s. 521, did not proceed to give judgment accord- 
ing to such award followed by a decree, but merely directed that such award should 
be filed : Held that its order was not appealable as a decree or as an order. — 
Ramadin «. Mahesh, I. L. R., 2 All. 471. 

An award was remitted under s. 520 of Act X. of 1877. Tho arbitrators refused 
to reconsider it, and the Court thereupon proceeded with the suit, and gave tho 
plaintiffs a decree. The defendants appealed from such decree on the ground, 
amongst oUiers, that the award Imd been impniperly remitted under s. 520, Held 
tlmt the question whether the award had been properly remitted under s. 520 or not 
could be entertained in such appeal. The worsliijiperH at a public mosque can main- 
tain a suit to restrain the superintendents of such mosque from using it or its appur- 
tenant rooms for purposes other than those for which they were intended to bo used, 
and from doing acts which are likely to obstruct worsliippers in entering or leav- 
ing such mosque. — Abdul Rahman and others (Defendants) v. Yar Muhammad and 
oUiers (Flainsiffs), I. L. R., 3 All. 636. 

The plaintiff in this suit sued tho defendants to recover certain moneys pre- 
sented to him on his marriage, winch he alleged tho defendants has received and 
appropriated to tlimr ovrn use. The defendants denied that they had received such 
moneys, but admitted that such moneys had been credited by the plaintitTs father 
to the firm in which they, the plaintiff, and the plainti^s father, were jointly inter- 
ested, against a larger amount of moneys belonging to the finii which had been 
expended on the plaintiiPs marriage. The parties agreed to refer tlie matter in 
dispute between them to arbitration, and to abide by Ao decision of the arbitrator. 
The arbitrator decided that the plaintiff could not recover the moneys he sued for, 
and which had been credited to the firm of which he was a partner, as a lafger sttm 
had been expend^ on his marriage out of the funds of the firm. The plaintiff 
obtained the opinions of certain pandits to the effect that, under Hindu law, ^ts on 
mairia^ am regard^! as sepamte acquisitions, and prayed tliat the Muneix would 
remit the award with these opinions to the arbitrator. The Munsif remitted the 




jnn»a with the toS 

liii opinion in writing witiifn • certain i»nod. J? ’“f *1!SS 

further, the Hunuf proeeeied to determine the emt, and 'gaee Ae pdain^ a ^e«Me 
on the ground that, in a joint Hindu family, piyeente man^ do ^ 

faH into the common fond. Had (Pearaon. J., duwMting) %t there b^g no ijk- 
KBlity apparent on the face of the award, the Mnomf waa not juatifi^ in 
Sie award or in Betting the award aeide and proceeding to dstemine the enit hn^lf, 
but that he should have paBBcd Judgment in accordMoe Wim tiie awrd.— Naaak 
Cliand und others (Defendants) o. Ram Narayan (Pbintitt), u Dt Re, 2 AIL lol* 


Thk sharers of a joint undivided estate aCTeed in writing that such estate ^ould 
be toartltioned and the accounts tiiereof settled by arbitration, ahd tiamed one of suon 
sharers as arbitrator, and agreed that he shoulu settle all the accounts, show toe 
surplus at each sharer’s credit, and prepare lots, after partition of the l^ds ana 
houses comprehended in such estate, and have them drawn within one year from the 
completion of the partition. Subsequently one of such sharers apphed, under s. 528 
of Act X. of 1877, to have such agreement tiled in Court. The other sharers not 
objecting to this course, such agreement was tiled accordingly, aUd the case wae 
referred to such arbitrator. The arbitrator made an award whereby he partitioned 
such estate into lota, assigning some only of such lota by name, and wherein he 
stated that he had not been able to settle the accounts owing to the default of the 
paHies, and that, considering that the partition should take effect without any delay, 
he did not ask for further time. He further stated that “ all the parties state that 
they will adjust the accounts after renewing tlie agi'eeinent,” and he requested that 
the unassignod lots might be dmwu in Court. The Court made an order confirming 
the award, and, it being objected that the settlement of the accounts should not be 
postponed, but that they should be settled as agreed, directed that the arbitrato 
should settle the accounts, and gave him a year’s time for that purpose, and, some oi 
the parties not being willing to draw’ tlie utiassigned lots, directed the distrii?ution o: 
sucli lots “ in rcfercnct^ to the ago and nuinboT ” of the sharers. Meld that suet 
order a decree” within the tneantug of ss. 2 and 522 of Act X. of 1877 : tha 
the arbitrator should liiutself have drawn such lots, or he should have made the 
parties draw thorn ; but, inasmuch as it would not have strained the agreement tc 
have such lots drawn in Court, and no objection had been taken to the arbitrator no 
having himself drawn them, it was not incumbent on the Court to have remitted the 
award in order that the arbitrator might have drawn them : that the Court, however 
should not have distributed such lots in tlie manner it had done, but should have 
drawn a lot for each person, and in acting as it had done it had acted contrary to th 
aw’ard, and for that reason its decree could not be maintained : and th*tt, in Confirm- 
ing the award before the nccouats bad been settled and an uw'ard made in respec 
thereof, the Court had ucteil erroneously, inasmuch as the award had left undeter- 
mincMl a very importaui matter, tu«., the settlement of the accounts, and the Cour 
should, under s. 620 of Act X, of 1877, have remitted the award for the reconsidera- 
rion of the arbitrator, and, as it had jK»wer to nunit it upon such terms as it though 
fit, tlio Court could have allowed one year, if necessary, for the settlement of the 
accounts ; and on this account, and also because the Court had made an order post 
poning the setUement of tlio accounts, and thereby made an order contrtwrr to and in 
excess of the awanl, its decree must be reversed.— Sadi k Ali Khan (rlaintiff) v 
Imdad Ali Khan and others (Defendants), I. L. R., 3 All. 286. 


|5S1, An award remitted under section 520 becomes void on tile 
Groandji lor naiUng aside refusal of the arbitrators or umpire to recoii« 
aider it But no award shall be set aside ex 
oept on one of the following grounds (namely )~ 

(a) corruption or misconduct of the arbitrator or umpire ; 

(h) either party having been guilty of fraudulent conce^ment o 
MV matto which he ought to have disclosed, or of wilfully mislesdiii 
or deoetvtng the arbitrator or umpire ; 

(c) the awMd having been made after the issue of an order by tlic 


to HI'’ 

'«1|4 nb award aWl be valid aolese tuade witbio ^ period idlowed 
Court. 

The above Beotion applies to M. S. C, and ?. S. C. C. 

Tee neglect of some of Uie arbitrators is m]8c<»idact within the meaning of ^ia 
section.^ W, B. 171. Bee also 22 W. R. 418. 

Ah award of arbitration can only be set aside for conniption or partiality, but 
not on the ground of inconsistency. — W. R. Sp. 153. 

An arbitration-award as to division of property loft to minor sons, though as- 
sented to by their guardian, was set aside so far as regarded those sons on proof that 
the partition was injurious to them. — 1 W. R, 280. 

If an arbitration-award is set aside, and the matter is tried as a suit, the arbitrator 
cannot be examined as a witness as to the grounds of his decision, but only to 
prove any admission which may have been made before him. — 17 W. R. 516. 

Nothino wliich passes between the parties to a suit in any attempt at arbitration 
or compromise should be allowed to effect the slightest prejudice to the merits of 
their case as it eventually comes to be tried before the Court. — 20 W. R. 172. 

The refusal of arbitrators to amend a clearly bad award is misconduct on tbeir 
part, within the meaning of this section, justifying its being set aside.— 3 W. R. 168. 
6ee alBo 11 W. R. 140 ; 15 W. U., F. B., 9 ; (P. C.) 23 W. B. 429, 24 W. R. 188, 

An award of arViitration will not be invalidated by reason of one of tlie persons 
interested having become a lunatic after the. proceedings before the arbitrator were 
Substantially concluded and before the final publication of the award. — 7 W. H. 5. 

An award is not reverHii)le except under this section. An arbitrator is not 
bound by technical tuIos of Court. He is appointed to give an equitable award, 
and can decide a case upon a document whether stamped or unstamped. — 1 W. R. 12. 

A JUDGMENT passed within the time allowed by s. 324, Act VIIT., 1859 (corre- 
sponding with B. 521, Act XIV., 1882), via., 10 days after the suhmisKion of the awartl 
to the Court, is not a final judgment under s. 325 (corresponding with s. 622). — 
12 W. R. 93. Sec also 20 W. It. 31 1 . 

An order of a Civil Court setting aaidc an arbitnii ion-award, being an interlo- 
cutory order, is not open to an appeal imiiiediately ; but wtien tile Court sets aside 
the award on the ground of misconduct on the, part of tlie arbitrator, and after liear- 
ing the case on its merits, makes its decree in favour of the fdaintiff, it is competent 
to the defendant to appeal against that decree. — 14 W. U. 327. Bee also 22 W, R. 
420. 

An award was remitted under s. 520 of Act X. of 1877. The arbitrators refused 
to reconsider it, and the Court thereupon procee<lcd witli tiie suit, and gave the 
plaintiffs a decree. The defendants appealed from such d(*cree on the ground, 
limoa»t others^ that the award hud been improperly rc-mitb*d under s. 520. J/eld 
that the question whether the award had be<‘n properly rcinitUul under s. 520 or not 
eould be entertained in such appeal. The worshippers at a public mos^jue can main- 
tain a suit to restrain Uie superintendents of such moBmie from using it or its appur- 
tenant rooms for purposes other than those for w hich tniiy were intended to be used, 
and from doing acts which are likely to obstruct wi>rship]>crs in entering or leaving 
such mosque. — Abdul Raliman and others (Defenduuts) v. Yar Muhammad and 
ptiiers (Plaintiffs), 1. L. R., 3 All. 636. 

A CASE was referred by consent to arbitration, and after having lieen recalled 
into Court w’^as again referred. An aw’ard was made by the arbitrator and filed in 
Court. The defendants then objected, on the ground that they hod no notice after 
the second reference, and that they were not heunl, and that the arbitrator had other- 
wise misoondneted himself. These objections were disallowi^ by tlie Subordinate 
Judge, who gave a decree in the terms the aw^ard. Tliis decree was upheld by 
the Judge on appeal, who. however, found that the arbitrator horl been guilty <if 
misconduct ff^id that, if the decree of the first Court was not final under s. 325, 
Act Vni. of 1859, all that the lower Appellate Court could do, vras to remand the 
case to be dealt with on its merits ; but inasmuch as there Itad been an awatd and a 
decree thereon, which was final within the terms of that section, the lower Appellate 
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Conrt had Drt juri»diction to hear the appeal, or to expreaa any opinion on what had! 
mmvd in the first Court. — Wazir Mafiton and another (Deiendanta) o. Lulit ttngh 
and another (Flaintifla), 1. L. 7 Cal. 166. 

022. If the Court sees no cause to remit the award or any of the 
Judgment to be accord- matters referred to arbitration for reconsidera- 
ing to award. tiou ta manner aforesaid, and if no application 

has been made to set aside the award, or if the Court has refused sttch 
application, 

the Court shall, after the time for making such application has 
expired, proceed to give judgment according to the award, 

or, if the award has been submitted to it ia the form of a spedial 
case, according to its own opinion on such case. 

Upon the judgment so given a decree shall follow, and shall be 
Decree to follow enforced in manner provided in this Code for 

the execution of decrees. No appeal shall lie 
from such decree except in so fur as the decree is in excess of, or not in 
accordance with, the award. 

Tuk above section applies to M. S. C. C. ; also to P. S. C. C. (except the 
provisionH as to appeals). 

A plaintiff’s allegation in a former suit having heen overruled in arbitration, 
he IB not cMiopped from briuiring a fresh suit on the finding of tlie arbitrators. — 6 
W. K. 68. 

As long as the order of a Mnnsif quashing an arbitmtion-award subsiirtB in 
full form, the award cannot be said to exist as a binding award between the parties. — 
21 W. U. 261. 

In appealing to »(it aside an award as not binding upon tlic ^pcllant, he is not 
bou^ ^to appeal against every interlocutory ordt*r. — (P. C.) 6 W. R., P. C. 21 

A DECREE was held to bo in accordance with the award, and therefore final under 
this stH^tion, although it did not emhotly a s»iggcstion of two out of tlie three 
arhitmtors, whicli suggestion tlie first Court dealt with as mere surplusage. — ^20 W. 
R. 266. 

A JtJiiOMKNT of a Court, given in aoconlanco with an award of arbitration, is^final 
under s. 325, Act VIH., 1853 (corresponding with ss. 522, 588, Act XIV., 1882), even 
if iliere has been corruption and iiiisconduct on the part of the arbitrators. — 7 
W. U. 205 ; 8 \V, 11 171. 

A JULK3HKNT fi^ven on an arbitration is final under this section when it is accord- 
ing to the awarcl, hut not otherwise ; au appeal will lie on the ground that it ia 
contrary to the award, — 3 W. U. 168. 8ee also 11 W. R. 140 ; 15 W. R., P. B., 9 j 
(P.C.) 23 W. R. 429, 24 W, U. 188. 

ALTiiotrori no apiwal will lie under this section against a judgment passed 
according to the award as prescrihod in s. 327 (corresponding with s. 526), an appeal 
will lie, under a, 11, Act XXIIL of 1861, against an order made in execution-pro- 
ceedings taken upon that judgment. — 13 W. R. 62. 

The addition, in a judgment according to an award, of a trifling direction upon 
a matter not referred to the arbitmlors^ which W’as quite separable from the ouier 
parts of tlie award, and did not aifect the decision on the matter referred, was held 
not to afifect the finality of the judgment. — 17 W. R. 352. 

Where the order of the Court which made the reference to arbitration, declining 
to pass judgment according to the aw'ard, is reversed in appeal, the lower Appellate 
Court’s ortler is open to special appeal, the above section applying onty to the Court 
by which a case is referred to arbitration. — 12 W, R. 93. See 22 W. B. 447. 

W'HERE a suit has been referred to arbitration by an order of Court, and the 
Court afterwards gives judgment according to tlio award made upon such reference, 
such judgment is final, and no appeal lies therefrom. — 1 Hay 366 (Marshall 163}»^ 
14 W. R. $$, 17 W. B. 3b., (P.C.) 23 W. B. 429. See 15 W, E., F. B., 9. 
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ThB pO's^et to file an award incUidea the power to inquire if there wa« a sub- 
tnieRioQ to arbitration, and tliia queation ia cunoludeil l>y the decree which ia final 
under as. 526 and 622 of the Code of Civil Proctidure.— Micharaya Guruvii (Plaintitf), 
Appellant, v, Sadasiva Parama Giiruvn (Defendant), Uct.pondent, I, L. K., 4 Mad. 319. 

TriK term “ judicial proceeding,’^ aa uaed in Act X. of 1877, h. 2, must be under* 
stood to mean a judicial proceeding of the aame nature aa a aiiit or such procee<linga 
aa are referred to in at. &3, 622, 526, and 531. The deiinition given in Act X. of 
1872 is not applicable. — Dalpatbhdi Bbtigubhdi «. Amaraang Khum4 Bli4i, 1. L. H., 2 
Bom. 553. 

S. 325, Act Viri,, 1859 (corresponding with at. 522, 588, Act XIV., 1882), is not 
applicable to private awards, and ought to be enforced under a. 327 (corrcM)onding 
with fis. 525, 526, Act XI V”., 1882) ; and an appeal will lii» from the omer of a 
Court directing its enforcement.— 3 W, K. 154. See 14 W. ll. 255 ; 15 W. R,. F. B., 

9 ; 21 W. U. 182. 

SiTHMissioN to arbitration is revocable before award made. — 7 W. R. 269- Not 
arbitrarily, but for good cause ; the fact of one of the parties 1o the agreement 
revoking his Bubinission ia not a sufficiiuit cause w'itbin the moaning of s. 326, Act 
VIIL, 1859 (corresponding with as. 523, 524, Act XIV., 1882). — (P.C.) 10 W. K., 
P, C. 51 ; 15 W. 11. 331 ; 21 W. R. 395 ; 22 W. R. 522. 

Thk sharea of a joint un<livided ngroed in writing that such estate should 

be partitioned and the accounts thereof seltlrd l>y arl^itnition, and named one r»f ttucli 
sliarers as arbitrator, and agreed that he should settle all the accounts, show tbo 
surplus at each sbanT’s credit, and prepare h»ts, aft-r partili<m of the lands and 
houses coiuprebendcd in such osUite, and have them dmwn within one year from tho 
completion of the partition. Subsequently on<^ of sucli sharers applic<f, under k. 523 
of Act X. of 1877, to have such agroonient filed in Court. The other sharers not 
objecting to this course, such agreement was filed ac^-ordingly, and th(! case was 
referred to sucli arbitrator. The arbitratcu- made an award wbe.reljy ho partitioned 
such estate into lots, assigning some <mly of such lots by name, and wberejn be 
stated that he had not been able to settle tlie occ'ounts owing to the default ol‘ tlm 
parties, and that, considering that the partition slemld ttike effect without any dtday, 
be did not ask for further time. He further Rtat(‘d that *‘all the. jHvrties Ktato that 
they will adjust the accounts after ronewie.g the agreeiTu nt,” and he requested, that 
the unassigued lots might be drawn in Court. The C<Hirt niinfe an onier confirm- 
ing the award, and, it being objected that the s(‘.ttlement of the accounts should not 
l»o postponed, but that they should be settled as agreed, directed that the arbitrator 
should settle the accounts, and gave him a year’s tim(^ for that purpose, and. some of 
the. parties not being willing to draw the iinussigued lots, dircjcted the distriDution of 
such lots in reference to the age and number” of the sharcirs. lleUi that such 
order was a “dtjcree*.’ udthin tho meaning of ss, 2 and 522 of Act X. of 1877 : that 
the arbitrator should himself have drawn such lots, or ho should have made tho 
parties draw them ; but, inasmuch as it wcmld not have strained the agreement to 
have such lots drawn in Court, and no objection had been taken U» the arbitral or not 
having biuistdf dra\vT 2 them, it was not incumbent on the Court to hav(i reirnttttd the 
award in order that tlie arbitrator might buve drawn them : that tht*. C(Mirl. however, 
should not have distributed such lots in the manner it hud done,, but should have 
drawn a lot for each person, and in acting as it had done it had aotjed contrary to tho 
award, and for tliat rt^ason its decree could not In* maintained : and that, in continu- 
ing the awanl before the accounts had htKm scuttled and an award made in respect 
thereof, the Court liad acted erroneously, inuMmuch as tho award had left undeter- 
mined a very important matter, viz.^ the settlement of the aitcnunts, and the Court 
should, under n. 520 of Act X. of 1877, have rernitteil the. aw urd for tlie recouKidera- 
tion of the arbitrator, and, as it had power to remit it ui>oij hT;ch terms as it tlioughl 
fit, the Court could have allowed one year, if necessary, for the settlement of tho 
accounts ; and on this account, and also because the Court hmi made an orde?r post- 
poning the settlement of the accounts, and thereby made an order contrary to and 
in excess of the award, its decree must be reversed, — 8adik Ali Khan (Plaintiff) u. 
Imdad Ali Khan and others (Defendants), I. L. U., 3 All. 286. 

623. Whea any persons agree in writing that any difference be- 
Agreement to refer to them shall be referred to the arbitration 

arbitration may be filed in of any person named in the agreement or to be 
appointed by any Court having jurisdiction in 

C P. 30 
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tfad Riatter fco which the agreement relates, the parties thereto, or any of 
them, may apply that the agreement be filed in Court. 

The application shall be in writing, and shall be numbered and 
Application to be num- registered as a suit between one or more of the 
bor€>d and Tegiaterod. parties interested or claiming to be interested 

as plaintiff or plaintiffs, and the others or other of tl»ein as defendants 
or defendant, if the application have been presented by all the parties, 
or, if otherwise, between the applicant as plaintiff and the other parties 
as defendants. 

On such application being TOa^le, tAie Court shall direct notice 
Kotic© to show cause thereof to be given to all the parties to the 
against filing. agreement other than the applicants, requiring 

such parties to show cause, within the time specified in the notice, why 
the agreement should not bo filed. 

If no sufficient cause be shown, the Court may cause the agree- 
ment to be filed, and shall tnake an order of reference thereon, and 
may also nominate the arbitrator, when he is not named therein, and 
the parties cannot agree as to the nomination. 

The ftbovc section to M. S. C. 0. and P. S. C. C. 

Undeh Act X. of 1M77, ^w. and 525, parties to a unit, as well as persons not 
engaged in Uti;;:ation, may aj;n‘c to nd'rr inattors in dispnlt* Ivtwt'cn tlicin to private 
arbitration without llu* int(!rvcnti<»n of tin* roiirt, and may have the ngrce- 

m(*nt tiled ; and the tmu't' fu(^t lliat lh<* suit in pending m itli to the matters 

in dispute is not of a siiniclenl rcasim to induei the Ooai? to lefiiso to file 

tin* Hgreoment.-— llarivulabdas Kalliaudas v. Utamcliunfl Maiicckchand, I, L. li., 4 
lk>»M 1. Sec; also 1. L. U., 0 (id. 251. 

Tuic sharers of a joint undivided estate agreed in writing that such estate should 
be purtitimied and the acc^ouiits theivof mdtlod by arbitration, and named one of such 
sharers as arbitrat<»r, and agreed that he shotdd settle all the accounts, show the 
surplus at each sharer’s credit, and prepare lots, after « partition of the lands and 
bousi^s comprehended in such estate, and have them drawn within one year from the 
completion of the {mrtition. 8nhseqnently one of such sharers applied, under s. 523 
of Act X* of 1877, to have such agreement filed in t^mrt. The other slmrei's not 
objei'ting t(» iiiis course, such agreement was tiled accordingly, and the case was 
ret erred to such arbitrator. 7'lie arbitrator made an award whereby he partitioned 
such estate into lots, assignitig some only of such lots by name, and wherein he 
stated that he had not been able to settle the accounts owing to the default of the 
uarties, and that, considering that the partition slionld take cfPect without any delay, 
lie did not ask for fvirther time. He furtlicr that “all the parties state that 

they will aiijust the accounts after renewing the agreement," and he requested that 
the unassigned lots might be drawn in Court, The Court made an order eonfirming 
the award, and, it being objected that the settlemimt of the aceotniU .»dumld not be 
postponed, but that they should he settled as agreed, directtMl ilml the arbitrator 
ahouhl sttiile the a^iuiunis. and gave him a year’s time for t’nat purpo.se. and some of 
the parties not tieing willing to draw the unasstgned lots, directed the distribution of 
aucli hds*'!n reference to the age and number” of tin* shavers. Jleld that such 
order wiw a ** decree” within the meaning of ss. 2 and 522 of Act X. of 1877 ; that 
the arbitrator should himself have drawn such lots, or he should have made the 
parliee draw them ; hut, inasmuch as it would not have straiiu'd the agreement to 
have such lots drawn in Court, and no ohjtction had been inkt^u ti> the arbitrator not 
having bimself diwn ibem. it wtis tud iucnmlient on the Court to have I'einitted the 
award in ordet' that the arbitral -r murid have drawn them : that the Court, however, 
should not have distributed sue! h '.» in the manner it had done, but should have 
drawn a lot for each person, and in as it Jm.l done it had acted conli-ary to the 

award, and for that reason its decree could not W maintained : and Umt, in confirm* 
ing the award before the aocounta had been settled ami act award made in respect 
ibetcof. the Court biwl acted erroneously, in.'^snmrb »s tbo awartl hid left, andider* 

llllin d ■' «»* !••• 1' *-*,♦ »n if' killin' .♦ fVi iin^^ V ’• 
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tion af lemitted the award for the reeonmdera- 

fit tKfl V **" power to remit it apoti eucb terme ae it thought 

allowed one year, if necesRary, for the aettlement of the 
mmin^r account, and also l^cause the Court had made an order poat- 

®®ttleinent of the accounts, and thereby made an order contrary to and in 
1^1 A decr^ must be reversed. -Sadi k Ali Khan (I^intitt) P. 

imdad Ah Khan and others (Defendants). I. L. R.. 3 All. 286. 

534, The foregoitig pro^iona of this chapter, so far as tibey are 
ProTiBions of chapter conaisteot with BXiy agreement so filed, shall he 
applicable to procet»ding« applicable to all prweedings under an order of 
nu er o or of reforenoe. reference made by the Court under section 531^, 
auii to the award o£ arbltralum and to the enforcement of the decree 
founded thereupon. 

The alujvo sectiJm a\>pU(‘B to M. H. C. C. and P. S. C. C. 

Wheuk the partJtor of a tirni iti Ihrtr partn«THhip-(hunl a^n'i'd to refer their din* 
pules to arhilriitioiv, and il\<i retVrouco u«uh* in pursuance of this aj^rfement j^ave the 
arhitrators a power to make partition. ]>u1 oiuilted a power to h<‘11. Uehi^ on the 
award hein^f made a rule of C?nurt, that the Cout1 had no power, under s. S"id, Aet 
VIH. of lHr»9, to order the sal* • of r<Ttuin property of whieli the iirlvitratorR werC 
unable to make partition, and t)u‘ sale of whieh they recoin trtemled on that ground. — 
Chunniiuonv ItmKce and another (PlaiutilTs) v. Xistarinoo l)os«oo (Defendant), I. L. 
R., 3 Cal. 3r>7. 

The sharers of a joint undivided estahi agreed in writing that »ucV» cstAte should 
be partitioinul and tin* atx'ountw thereof Beitled by arbitration, and named one of such 
Sharers as arbitrator, and agreed that be should settle all the acetumts, show the 
iur|>ltts at each sharer’s credit, and prepare lots, after partition of the lands and 
houses comprehended iii such eslote. and have them drawn within one year from tho 
completion of the partition. S«bs<>quently one of such sharers applied, under s, 523 
of Act X. of 1877, t<» have such agreement filed in Court. The other sharers not 
objecting to this <?ourse, such agreement was filed accordingly, and tlie case waa 
referred to such arbitrator. The arbitrator made an award whereby be partitioned 
such estate into lots, assigning some only of such lots by name, and wherein ha 
stated that he had not h<‘en able to setth* (he a<‘coiintH owing to the default of the 
parties, and that. eonsi<h*nng that the partition should take effect without any delay, 
be did not ask f It further time. Fie further stated that ** all the parties state that 
they will adjust the acemints after renewing the agreement,” and he requested that 
the unassigned lots might 1)C drawn iii Court. The Court made an order Confirming 
the awai*d, and, it being <*bjccl^l that the settlement of the ac'counts should not bo 
postponed, but that they should be »etth»d as agreed, diroch*d that the arbitrator 
should settle the iicc<mnts, aisi gave him a year's time for that purpose, and, some of 
the parties not Isuiig willing to draw the unassigned lots, directed the distribution of 
adch lots ** in reference to the age and nuinUn” of the sharera ITfild that such 
Older was a “ di rree” within the locatiing of ss. 2 and 622 of Act X. of 1877 : that 
the arbitrator should liiinstdf have drawn such lots, or he should have made tho 
parties draw them ; but, inasmuch as it woPld not have strained the agreement to 
mive such lots drawn in Court, and no objection had biwn taken to the arbitrator not 
having himself drawn them, it was not incumbent on the Court to have remitted the 
award in order that the arbitrator might have drawn them : that the Court, however, 
aboutd not have distributed such lots in the manner it had done, but should have 
drawn a lot for each p(?rson, aud in acting as it had done it had acted contrary to the 
award, and for that reason its decree could not bo maintained : and that, in confirm- 
ing the award before the accounts had been settled and an award made in respect 
thereof, the Court had acted erroueously, inasmuch as the award had left undotor- 
mined a very important matter, viz., the settlement of the accounts, and the Court 
should, under s. 520 of Act X. of 1877, have remitted the award for the reconsider^ 
tion of the arbitrator, and, aa it had power to remit it upon such terms os it thoughi 
fit, the Court could have allowed one year, if necessary, for the settlement of ths 
ODooimts ; and on this account, and also beeanse the Court had mads an order |>ost- 
ponittg the settlement of the oceonnU, and thereby mode an order contrary to and in 
mreessof the award, its decree must be reversed. — Sodik Ali Khu ^FiaiatijS) Vt. 

Imdad Ali Khm and uUicrs L Itw E.) 3 AIL 266. 
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BCOfK^ of an agroeinotit to submit to a scheme for the future managemetit of a deva- 
sam as regards conduct of suits, granting of demises, custody of property, collection 
of rents, appointment and removal of servants, and defrayment of current expendi- 
ture. — li. Ry. Mana Vikrutna, Z<lmorin, Mah^rija Bahadur of Calicut (Plaintiff), Peti- 
tioner. f). Moilichcry Kristnan Nambudri (Defendant), Counter- Petitioner, I. L. R., 
Sf Mod. 68. 

626. If no ground, such as is mentioned or referred to in section 
Piling and enforcement 520 or section 521, be shown against the award, 
of such award. tlie Court shall order it to be filed, and such 

itward shall then take effect as an award made under the provisions of 
this chapter. 

The above K(*ction applies to M. S. C. C. and P. S. C. 0. 

, When suflicient cause is shown against a private award, the Court may refuse 
to enforce it under this section. — 21 W. li. ‘Ml. 

Under the law pnjvioiis to Act VIII. of 1859, tlio summary refusal to enforce 
an arbitration -award tlid not bar the use of the awai-d as tli(^ basis of a regular suit. — 
W. R.8p. 28a(L. K. 65). 

T>fR power to file an award inchnh's the powder to inquire if there was a snb- 
tniHsion to arbitration, arul this question is concluded by tluj decree vvhiijh it« final 
under ss. 526 and 522 of tliti Code of Civil l^nK'cdurc. — Mi(;}iaraya (iiiruvii (Plaint- 
iff), Appcdlant, n. Badasiva Parama (luruvu.(Dcfonclant), Respondent, 1. L. R., 4 Mad. 
819. 

The term ‘‘ jinlicial proeecvling,” as used in Act X. of 1877, s. 2, must be under- 
stood to iiKian a judicial pnaa'oding of tlu^ sanie nuturi' as a suit or such proceedings 
iiH are referred to in ss. 883, 522, 526, and .5.‘U. The definition given in Ael X. of 
1872 is not applicable. — DalpatbUiii BluigubUai v. Amarsang Khemd Bbai. I. L. K., 
2 Bom, 553. 

A riAlNTiFF cannot sue for moveables by a suit to enforce an award. lie may 
sue for damages and Iohhos sustain(‘d witli regard to bis share of ancestral property, 
under his gonenil rights of inlieritaueo, whether adjudictuted upon hy a previous 
award of arbitraticni or not ; and as regards lands, he may sue cither for enforce- 
ment of the award or upou his gtjneraJ rights. — 5 W. R. 165. 

Per Spankir, J. — An onlcr refusing an application to file a private award in 
Court is appealable as a decr(‘C. .Tokhun Rai v. Bucho Rai (N.-W. P. H. C. Rep. 
1868, p. 853) and Hnssaini Bibi r. Molisin Khan (I. L. R., 1 All. 156) impugned and 
distiuguished : Vishnu Bban doslii r. Ravji Bliau doshi (1. L. R., 3 Bom. 18) dis- 
tinguished. Per Stuart, C.d, — An order refusing aT» application to file a private 
award in Court on grounds not mentioned in ss. 529 and 521 is a decree and ap- 
pealable m suclu — ^lanki Tewari luid others (Plaintiffs) v. Guyaii Tewari and another 
(Defendants), J. L. U., 3 All. 427. 

When a Court has refustul to file an award upon an application under s. 525, 
Civil Procedure fJode, no appeal lies ugainst such decision, wliich is an order, and not 
a decree ; but the High Court wui interfere under s. 622. An awanl made under 
s. 255, which is partly within and partly e.\ceeds the terms of the submission to arbi- 
tration, cannot he cnforce<l hy summary procedure under s. 526 as to such portion 
as does not exceed those terms. To refer to arbitration questions arising on the 
construction of the award and questions left undecided by it is a matter beyond the 
scope of an agreement to snhmit a scheme for tlic future mauagtnnent of a deva- 
aam as regards conduct of suits, gninting of demises, custoily of property, collection 
of rents, appointment and removal of servants, and defrayment of current expendi- 
ture. — R. Hy. Mdna Vikruma, Zamorin, Mnhilr^ja Bahadur of Calicut (Plaintiff), Pe- 
titioner, «. Malliohery Kristnan Noniluidri (Defendant), Counter- Petitioner, I. L. R., 
g Mad. 68. 


CHAPTER XXXVIII. 

Or PaOCicXBiNQS ok AoKEKtcfiNT OF Parties. 

627. Parties claiming to be interested in tbe decision of any ques* 
Power to etato c«se Ibr tion of fact or law may enter into an agreement 
‘ ‘ ia writiug^ stating suob qaestioB in tbe leiiii ef 
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« case for the opinion of the Court, and providing that, upon the fihdin]^ 
of the Court with respect to such question, 

(a) a sum of money fixed by the parties, or to be determined hi 
the Court, shall be paid by one of the parties, to the other of them ; 0l 

(b) some property, moveable or immoveable, specified in the agree- 
ment, shall be delivered by one of the parties to the other of them ; o 

(c) one or more of the parties shall do, or refrain from doing, some 
other particular act specified in the agreement. 

Every case stated under this section shall be divided into consecu- 
tively nn inhered paragraphs, and shall concisely state such facts aric 
dociiments as may be necessary to enable the Court to decide the 
question raised thereby. 

The above section applies to M, S. C. C. ; also to P, S. C. C. (except so much 
of cl. h as relutcH to iiumoveable property). 

628. If the agreement is for the delivery of any property, or fo: 

When value of subject, the doing, or the refraining from doing, arr 
matter must bo stated. particular act, the estimated value of the pro- 

perty to be delivered, or to which the act specified has reference, shal 
be stated in tl»e agreement. 

The above section applies to M. S. C. C. and P. S. C. C. 


629. The agreement, if framed in accordance with the rules herein- 
Agreernont to be filed before contained, may be filed in the Cour 
and numbered as suit. which would have jurisdiction to entertain 

suit, the amount or value of the subject-matter of which is the sam 
as the amount or value of the subject-matter of the agreement. 

The agreement, when so filed, shall be numbered and registerer 
as a suit between one or more of the parties claiming to be interestec 
as plaintiff or plaintiffs, and the other or others of them as defeiidaii^ 
or defendants ; and notice shall be given to all the parties to the agree- 
ment, other than the party or parties by whom it was presented. 

The above section applies to M. 8. 0. C. and P. 8. C. 0. 


630. When the agreement has been filed, the parties to it shal 
Parfcioa to be subject to be subject to the jurisdiction of the Court, anc 
Court’s jurisdiefciou. shall be bouud by the statements containec 

therein. 

The above section applies} to M. 8. C. C. and P. S. 0. C. 


631. The case shall be set down for hearing as a suit institutec 
Hearing and diapoaal of under Chapter V., the provisions of which shal 
case. ^PP^y such suit so far as the same arc 

applicable. 

If the Court is satisfied, after an examination of the parties, o 
after taking such evidence as it thinks fit, 

(а) tliat the agreement was duly executed by them, and 

(б) that they have a bond fide interest in the question stated therein. 

and 

(c) that the same is fit to be decided, 

it shall proceed to pronounce judgment thereon, in the same way 
as in an ordinary suit, and upon the judgment so given a decree shall 
follow, and shall be enforced in the manner provided in this Code for 
the execution of decrees. 


The above section applies to M. S. C. C. and P. S. C. C. 
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Thb term " judicial proceeding,” aa used in Act X. of 1877, 2, must he under- 

stood to mean a judicial ^ooeeding of the aame natiiro'atha suit or such proceedings 
as axe referred to in ss. 333, 522, 526, and 531. The definition given in Act X. of 
1872 is not applicable.— Dalpatbli^i Bh&gubhiu t». Aioarsang Khemd Bhdi, L L. B., 
2 Bom. 553. 


CHAPTER XXXIX 

Of S0XMA.BY Pbocedube on Negotiable Instruments. 

632. Id any Court to which this section applies, all suits upon bills 
Institution of snmraaiy exchange, hundls, or promissory notes, may, 
fraits upon bills of exohange, incase the plaintiff desires to proceed under 
this chapter, be instituted by presenting a 
plaint in the form prescribed by this Code ; but the summons shall be 
in the form contained in the fourth schedule hereto annexed, No. 172, or 
in such other form as the High Court may from time to time prescribe. 

In any case in which the plaint and summons are in such forms 
respectively, the defendant shall not appear or defend the suit, unless 
he obtains leave from a Judge, as hereinafter mentioned, so to appear 
and defend ; 

and in default of his obtaining such leave or of appearance and 
defence in pursuance thereof, the plaintiff shall be entitled to a decree 
for any sum not exceeding the sum mentioned in the summons, together 
with interest at the rate specified (if any) to the date of the decree, 
and a sum for costs to be fixed by a rule of the High Court, unless the 
plaintiff claims more than such fixed sum, in which case the costs shall 
oe ascertained in the ordinary way, and such decree may be enforced 
forthwith. 

The defendant shall not be required to pay into Court the sum 
Paymeot into Court of mentioned in the summons, or to give security 
wim mentioned in eammons. therefor, unless the Court thinks his defence 
not to be primd fade sustaiuable, or feels reasonable doubt as to its 
good faith. 

Explanation , — This section is not confined to cases in which the 
bill,hundl,or note sued upon, together with mere lapse of time, is suffi- 
cient to establish a pdmd facie right to recover. 

The High Court has power to extend the time within which a defendant in a 
suit brought under chan, xxxix. (aummary procedure on negotiable instruments) 
of the Civil Procedure Code can come in and obtain leave to defend : therefore, in 
a suit in which it appeared that the defendant rewded at Peshawar, the time for the 
defendant to obtain leave from the Court to appear and defend was extended to 28 
days. — Groom and another v. Wilson, I. L. R., 3 Cal. 539. 

533. The Court shall, upon application by the defendant, give 
DaCoiidatit showing de* to appear and to defend the suit, upon 

fhnoe on merits to havo the defendant paying into Court the sum men- 
leave to appear. tioned in the sutumous, or upon affidavits satis- 

factory to the Court, which di.Hcioae a defence or such facts as would make 
it iuctimbent on the holder to prove consideration, or such other facts 
as the Court may deem sufficient to support the application, and ou such 
terms as to security, framing and recording issues, or otherwise, as tho 
Court thinks fit 
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BS4. After decree, the Court may, under special circumstances 
. set aside the decree, and, if necessary, stay or 

Power Co eek aside decree, execution, and may give leave to 

appear to the summons and to defend the suit, if it seem reasonable to 
the Court so to do, and on such terms as the Court thinks fit. 

No AFFBAI. lies under Act X. of 1877 from an order inado under that Act 
rejecting an application for an order setting aside a decree matlo ex parte against a 
defendant— LL, R., I All. 748 (F. 13.). 

635. In any proceeding under this chapter the Court may order- 

Power to order bfll, Ac., W!l, hundl, or note on which the suit is 

to be deposited with officer founded, to bo forthwith deposited with an officer 
of Oonrt of the Court, and may further order that all 

proceedings shall be stayed until the plaintiff gives security for the 
costs thereof. 

636. The holder of every dishonoured bill of exchange or promis- 

Beooveiy of cost of not- shall have the same remedies for the 

ing Bon-aooeptanco of dia- recovery of the expenses incurred in noting 
honoured bill or note. the same for Dou-acceptance or non-payment, or 

otherwise, by reason of such dishonour, as he has under this chapter 
for the recovery of the amount of such bill or note. 

637. Except as provided by sections 532 to 536 (both inclusive). 
Procedure in suite under the procedure in suits under this chapter shall 

chapter. bo the same as the procedure in suits instituted 

under Chapter V. 

Application of chapter. 638. Sections 532 to 537 (both inclusive) 

apply only to — 

(а) the High Courts of Judicature at Fort William, Madras, and 
Bombay ; 

(б) the Court of the Recorder of Rangoon ; 

(o) the Courts of Small Causes in Calcutta, Madras, and Bombay ; 

(d) the Court of the Judge of Karachi ; and 

(e) any other Court having ordinary original civil jurisdiction to 
which the Local Government may, by notification in the official Gazette, 
apply them. 

In case of such application the Local Government may direct by 
whom any of the powers and duties incident to the provisions so applied 
shall be exercised and performed, and make any rules which it thinks 
requisite for carrying into operation the provisions so applied. 

Within one month after such notification has been published, such 
provisions shall apply accordingly, and the rules so made shall have the 
force of law. 

The Local Government may, from time to time, alter or cancel any 
such notification. 


CHAPTER XL. 

Of Suits relating to Public Charities. 

639, In case of any alleged breach of any express or constructive 
, When BQita relating to f*’usts created for public charitable or religious 
pnbUc oherities may be purposes, or whenever the direction of the Court 
bronglit. jg deemed necessary for the administration of 

C. P. 31 
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any such trust, the Advocate-General acting ex oifficio; or or tnore 
persons having a direct interest in the trust, and having obtained the 
consent in writing of the Advocate-General, may institute a suit in the 
High Court or the District Court within the local limits of whose civil 
jurisdiction the whole or any part of the subject-matter of the trust Uk 
situate to obtain a decree — 

(a) appointing new trustees under the trust ; 

(b) vesting any property in the trustees under the trust ; 

(c) declaring the proportions in which its objects are entitled ; 

(d) authorizing tne whole or any part of its property to be 
sold, mortgaged, or exchanged ; 

(a) settling a scheme for its management ; 

or granting such further or other relief as the nature of the case: 
may require.. 

The powers conferred ,by this section on the Advocate-General 
may, outside the Presidency-towns, be, with the previous sanction of the 
Local Government, exercised also by the Collector or by such officer as 
the Local Government may appoint in this behalf. 

Act No. X. of 1840, section two, is hereby repealed. 

WOBBHIPMSRS or dcvotcos of an idol are entitled to bring a suit, complaining of 
a breach of trust, with reference to the funds or property belonging to the idol or 
appendant to its temple : Quofre whether, if the suit had been brought after Act X/ 
ox 1877 came into force, s. of that Act could be held applicable to the devdsthan 
of an idol or temple, dedicated merely to *tlie purposes or such idol or temple.;— 
B4dhab4i Kom Cnimnaji Bali v. Ohimnaji bin Baiiiji Bali, I. L. R., 3 Bom. 27. 

In a suit by two of the worshippers at a certain mosque, instituted after having 
obtained the sanction of the Advocate-General under s. 639 of the Civil Procedure 
Code, against the mutawulli of the mosque, and two other persons to whom tho 
tnutawalli had mortgaged part of the endowed pr<>i>erty to secure the repayment of 
a loan, it appiuired that one of tho mortgagees had sold Boinc of the toagf property 
in execution of a decree which he had obhiiued upon his mortgage, and tho pro- 
perty had boon purchased by the other mortgagee. The plaintiils prayed that tho 
proporty purchased might bo declared to be ; that the sale in execution might 
bo declarea to be invalid ; that a mutawalii might be appointed by the Court: and 
that tho costs of doing the acts of the might bo defrayed from the pronts of ' 
the property belonging to the endowment. Meld that, so far as regarded that portion 
of toe prayer as fw within the provisions of s. 539 of the Code, the plaintiffs wera- 
not entitled to sne, as they were not ** persons having a direct interest in the trust*' 
within tho meaning of the section, and that the suit should have been instituted 
under s. 14 of Act aX. of 1883 after sanction obtained under s. 18. Held also that 
though the plaintiffs might possibly have obtained leave to sne under s. 80 of the 
Code on beb^f of themselves and the other persons attending the mosane, they noi^ 
having^ obtained such lease were not entitled to institute the sail for the purpose of; 
obtaining the relief asked for in the other prayers of the plaint The words “ trustee, 
atanager, or superintendent of a mosque/' Ac., mentioned in Act XX. of 1863, 
mean the trustee, manager, or superintendent of a mosque, &c., to which the provi- ' 
iions of the Aot are applicable, not the trustee, &c., of any mosque. And snen per* 
•OHS are those to whom the provisions of Beg. XIX. of 1810 were applicable. Tlio 
mosques, Ao., to which the provisions of that Regulation were applicable, were 
mosques for the support of which endowments had been granted in land by the 
Government of the country or by individuals, and the mosques, &o., to which the 
provisions of Act XX. of 1863 apply are, not any mosques, Ac., but any mosques 
for the auppoH of which endowments in land have been made by the Government 
or private individuals. — Jan Alt and another (Plaintiffs) t\ Ram Nath Musdui and 
others (l>efondaafo), I. L. B., 8 Oal. 32. 
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PART VI. 

OP APPEALS. 

CHAPTER XLI. 

Of Appeals faom Obiqikal Deceees. 

640. Unless when otherwise expressly provided by this Code or by 
A|ipe«l to lio from all ^ny other law for the time being in force, an 
fRigiEsI^ deorees, except appeal shall lie from the decrees, or from any 
when expreeaiy prohibited, part of the decrees, of the Courts exercising 
Original jurisdiction to the Courts authorized to hear appeals from the 
decisions of those Courts. 

An order under s. 556 of Act X. of 1877, dismissing an appeal for the appellant's 
^elanlt, is not a ** decree" within tho meaning of s. 2, and is not appealable. — Mnkhi 
(Jndgment^debtor) n. Fakir (Decree>holder), 1. L. R., 3 All. 382. 

An order mad6 under s. 37, Bengal Rent Act (Bong. Act VIII. of 1869), Is a 
decree within the meaning of the definition contained in the Civil Procedure Code 
(Act X. of 1877), and an appeal lies therefrom under the provisions of s. 540. — Bro* 
jendro Coomar Roy n. Erishno Coomar Ghose, I. L. R., 7 ual. 684. 

ITnsbks. 640 of the Civil Procedure Code an appeal lies from decrees passed 
^ jporte. If a defendant appears at the first hearing, and files a written statement, 
he should not be placed ex parte, — Anantbardma Pattater (Second Defendant), AppeU 
lant, 9 , Madhava Paniker (PlaintifE *8 Representative), Respondent, I. L. B., 3 Mad. 
264. 

An appellant, who has obtained a decree setting aside the decision of the Court 
of first instance, is not entitled to a farther appeal to the Hi^h Court, on the ground 
that he is dissatisfied with some of *the findings recorded in the judgment of the 
lower Appellate Court, an appeal from an appellate decree under s. 684 being strictly 
restricted to mstters contained in the decree alone. — Eoylash Chunder Eoosari v. 
Baip Lall Nag, I. L. R., 6 Cal. 206. 

Applications for the extension of the period for the Bubmission of an award 
and orders thereon should be made in writing and recorded. When a party has been 
prejudiced by having the time allowed for taking o!>jectionH to an award curtailed by 
the Court, no appeal lies, but a review should bo granted by the Court of first in- 
Btanee. — Manji Premji Set (Plaintiff), Appellant, v, Maliyakel Koyassan Koya Ilaji 
(Defendant), Respondent, I. L. R., 3 Mad. 59. 

Nothing remained to be done in a suit except to hear arguments, for which a 
time had been appointed. Neither the plaintiff nor hiH pleader appeared at the ap- 
pointed time. The Court consc<|uently disiuisBed tlio suit. JBCeld that its decree was 
appealable under b. 540 of Act X. of 1877, and the lower Appellate Court should 
have entertained tho appeal and disposed of it with reference to the proviftions of 
a. 5,66, and ss. 102 ana 103 were not applicable to the circuiuBtanccs. — Raichand 
plaintiff) a. Mathura Prasad and others (Defendants), 1. L. R., 3 All. 292. 

Psr 6 pankix, J*. — An order refusing an application to file a private award in 
Court is appealable as a decree. Jokhun Rai c. Bncho Rai (N.-W. P. H. C. Rep. 
1868, p. 353) and Hussainl Bibi v, Molisin Ehan (I. L. B., 1 AIL 166) impugned and 
distinguished: Tishnu Bhau Joshi o. Ravji Bhan Joshi (I. L. R., 3 Bom. 18) dis- 
tinguiehed. Per Stuart, C.J. — An order refusing an application to file a privata 
sward in Court on grounds not menti^med in ss. 520 and 521 is a decree and appeal- 
iMe as such. — Janki Tewari and others (PiaintifEs) v, Gayan Tewari and another 
(Defendants), I. L. £., 3 All. 427. 

Whxeb tlie Court of first instance held that the land sued for was not included 
in fibe defendant's garden, and they were not the owners of it, but that^ they could.^ 
oot'be ejected from it as they were in possession under a lease which had hot 
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expirodf and that tho question whether such land was included in the defendant^g 
garden, and that they were the owners of it, was not res judiccUa / and the Court 
made a deoreo dismissing tlio suit in these terms, Ordered that the plaintiff's claim 
as it stands at present be dismissed Held that the defendants were entitled, under 
Act X. of 187 y, s. 540, to appeal from such decree. — Laohm&n Singh «. Mohan, 
J. L. 2 AIL 497 (F. B.). 

By a deoree in an administration-suit, A was appointed receiver ^ to manage 
the estate.” A died, and by a subseauent order B was appointed receiver. One of 
tiio defendants in tho suit applied to nave B removed from tlie office of receiver on 
tiio ground of his alleged mismanagement of the estate. The application was refused. 
Held that tho order of refusal was appealable, whether the former Code or the 
proHont Code of Civil Procedure was deemed to be applicable, being an order made 
m respect of a question arising between tho parties to a suit relating to the execution 
of the decree. — Mithib&i (Plaintiff) v. limn Nowroji Bandji and others (Defend- 
ants) ; Harrivullubhdds Callidndds (Original Defendant), Appellant, «. Ardasar Frdmji 
Moos (Hcoeiver and Respondent), I. L. B., 5 Bom. 45., 

Whehb a Judge, after tho defendant's written statement was put in^ framed 
certain preliminary issiios, and decided them, directing part of plaintiff^ daim to be 
dismissed, and part to be tried on the merits (which tnal might neoeadtale the taking 
of an aooount tram defendant). Held that no appeal lies from aueh an order either 
on tho part of the plaintiff because the Civil Procedure Code only allows an appeal 
against a portion of the decision when there has been a decision relating to the dis- 
posal of tiio entire suit, or on tho part of the defendant Inasmudii as there ^d been no 
final order to take an aooount. — Udni Rdjalia Bdja Vehigoti Kumdra Yddiama Kdyadu 
Baiiudur, Panoh Hazar Munsubddr Bdja of Vonkataglri (Plaintiff), Appellant to B. A. 
52 and Respondent in B. A. 63 of 1880, v Mahommed l^himtulla 8amb (Defendant), 
Respondent to B. A. 52 and Appellant to B. A. 63 of 1&8Q, L Iw R.« 3 Mad. 13. 

Tub plaintiffs, tho widow and son respectively of N, deooasad, dolmed immove- 
able property inherited from his father by N. and also immoveable property which 
had aevolvod upon N from his brother, who nad prodoomHed him, and mesne-profits 
of Huoli properties. Tho Court of first instaneo, finding tluit the elaim to the former 
property was admitted, and that to the latter Was not denied, but resisted as barred 
by s. 13 of Act X. of 1877, and holding it not to be so barred, made a decree 
returning the plaint to tho plaintiffs that they miglit, after correcting it, file it either 
in tho Revenue Court in regard to tim profits of tho foruior property, or to the Gvil 
Court for possession of tho latter property. He/d that idthoiigh the claim of tho 
plaintiffs was not either decreed or dismissed, yet os the right and title asserted by 
them to such properties was implicitly recognised W such decree, the defendants 
wore entitled to appeal from it. — Behari Bhagat (Dufeudunt) lu Begam Bibi and 
others (Plaintiffs), I. L. R., 3 All. 75, 

M SUED K and J to enforoo a right of pre-emption to reapoot of property which 
he alleged K had sold to J. K denied that alio had sold such property to J. c set up 
as a dofenoe that M had waived his right of pre-emption. The Court of first in- 
stance dismissed the suit on tlie ground that the alleged sale had not taken place. 
J appealed, making M and K respondents. The lower Appellate Court dismissed 
the appeal, also hmding that tho alleged sale had not taken plaoe. J then appealed 
to the High Court, making K tho respondent. Held that neither the appeal from 
the original deoree in the suit, nor the appeal from tlio appellate deoree therein, was 
admissible. Held also that tho finding as to tho allcg^ stile was one between the 
plaintiff and defendants in tlie suit, ana not between tho defendant-vendor and tho 
defendant- vendee, who wore litigating, and would not bar adjudication of the 
matter in issue between them in a suit brought by the latter for the establishment of 
the ihUg. — J umna 8ingh and another (Defendants) Kamar-on-nisa (Pkinliff), 
I. L. B., 8 All. 152 (F. B.). 

Tai lower Appellate Court Subordinate Judge) decided on appeal by tho de- 
fendant from tho deoree of the Ckmrt of instanoo (Miinsif ) w Court of first 

instance had no jurisdiction to entertain tho suit, as the value of the subject-matter 
of the suit exceeded tlie pecuniary Itouts of its jurisdiction ; and ordered that *'tho 
appellants appeal be decreed, tho decision of the Miinsif bo reserved, and the reomd 
wt'ths case bo seat to the Muasif to return the plaint to the pkdntiff for prosentatioo 
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to the proper Court.” The plaintiff appealed to- the High Court from such order as 
an order returning a plaint to be presented to the proper Court. Held that such 
order could not be regarded as one to which art. 6 of b. 588 of Act X. of 1877 was 
applicable. That relates to orders returning plaints for amendment or to be present- 
ed to the proper Court passed by a Court of first instance, and not to an order by an 
Appellate Court upon an appeal to it from the decree of a Court of first instance on 
general pounds. The plaintiffs proper course was to have preferred a aecond ap- 
peal, — Bindeshri Cliaubey and others (Plaintiffs) v. Nandu (Defendant), I. L, R., 3 


541. The appeal 

Form of appeal. 

, What to aooompany me- 
morandum. 


shall be made in the form of a memorandum in 
writing presented by the appellant, and shall 
be accompanied by a copy of the decree ap- 
pealed against and (unless the Appellate Court 
dispenses therewith) of the judgment on which 
it is founded. 


Such memorandum shall set forth, concisely and under distinct 
Contents of memorau- heads, the grounds of objection to the decree 
dam. appealed against, without any argument or nar- 

rative ; and such grounds shall be numbered consecutively. 


An order made under Act X. of 1877, s. 409, refusing leave to sue as a pauper, 
is subject to review under s. 623. The provisions of s. 413 do nid affect the right 
of a person against whom such order has been made to obtain a review. A peti- 
tioner applying for such review must file a copy of the order of wliich he seeks a 
review, together with a memorandum of objections (ss. 541 and 625). — Adarji 
Edulji V. Manikji Edulji, I. L. R., 4 Bom. 414. 


642. The appellant shall not, without the leave of the Court, urge 
' Appellant confined to Or be heard in support of any other ground of 
gronuds set out. objection ; but the Court, in deciding the appeal, 

shall not be confined to the grounds set forth by the appellant; 

Provided that the Court shall not rest its decision on any ground 
not set forth by the appellant, unless the respondent has had sufficient 
opportunity of contesting the case on that ground. 

Not only may the pica of res judicata^ though not taken in the memorandum 
of appeal, he entertained in second appeal, under the provisions of s. 542 of Act X. of 
1877, but even when such plea has not been urged in either of the lower Courts, or 
in the memorandum of appeal, if raised in the second appeal, it rauat ho considered 
and determined either upon the record as it stands, or after a remand for finding of 
fact. — Muhammad Ismail (Plaintiff) v, Chattar Sing and another (Defendants), I. L. 
B., 4 All. 69. 

Held by Pearson, J., and Straight, J. ( Spankie, J., dissenting) as follows : 
That in disposing of a second appeal the High Court is competent under s. 542 
of Act X. of 1877 to consider the question whether the plaintiff has any cause of 
action or not, although such question has not been raised by the defendant-appellant 
in tlie Courts below or in his memorandum of second appeal, but is raised for tho 
first time at the hearing of such appeal. That the cause of action of a person 
claiming the right of pre-emption in the case of a conditional sale arises when the 
conditional sale takes place and not when it becoirios absolute ; and therefore, wlioro 
a conditional sale took place in 1807, and after it had become absolute a person sued 
to enforce his right of pre-emption in respect of the property sold, busing his claim 
upon a special agreement made in the iiiU*rval between th(‘ date of the conditional 
sale and the date that it became absolute, and alleging that his cause of action arose 
on the latter date, that the suit was not maintainahie, the plaintiff having no right of 
pre-emption at tho time of the conditional sale. — Laohman Pershad (Defendant) v, 
Wndnr Bingh and otbors (Plaintiffs}^ I. L. R., 2 AU. 884. 
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643, If the memorandum of appeal be not drAwn up in the manbeF 
Efjeottoii or amendment hereinbefore prescribed, it may be rejected, ot 

of memorandum. be returned to the appellant for the purpose 

of being amended within a time to be fixed by the Court or be 
amended then and there. 

When the Court rejects under this section any metnoraudum, it 
shall record the reasons for such rejection. 

When a memorandum of appeal is amended under this Section, 
the J udge, or such officer as he appoints in this behalf, shall attest the 
amendment by his signature. 

644. Where there are more plaintiffs or more defendants than one 

On. of plaintiff. ®® appeal^ awinst 

or dofcndanti may obtain proceeds on any ground common to all the 
reveraal of whoJo decree if plaiutiffs or to all the defendants, any one of the 
com- plaintiffs or of the defendants may appeal 
^ ’ against the whole decree, and tbereupou the 

Appellate Court may reverse or modify the decree in favour of all the 
plaintiffs or defendants, as the case may be. 

The Cotirt of Appeal has power under Act VIII. of 1859, b. 337 (correBpoading 
with Act X. of 1877, «, 544), to draw up what would be a fair decree as regards all 
the partioH to a Ruit, although aonie of them may not have appealed. — Joykisto 
Cowar V. Nittyanund Nmidy, I. L. B., 3 Cul. 738. But »ee 2 P. C. R., 766 (11 B. 
L. R., 375 ; L. R. I. A., Sup., 135). 

Of Staying and Executing Decrees under Appeal. 

646. Execution of a decree shall not be stayed by reason only of an 
Bxeoution of dooreo not appeal having been preferred against the 
stayed solely by reason of decree ; but the Appellate Court may, for sufiBi- 
cient cause, order the execution to be stayed : 

If an application be made for stay of execution of an appealable 
Stay of execution of np- decree before the expiry of the time allowed 
pealabio decree before time for appealing therefrom, the Court which pass* 
for appealing has expired. decree may, for sufficient cause, order 

the execution to be stayed : 

Provided that no order shall bo made under this section unless the. 
Court making it is satisfied — 

(а) that substantial loss may result to the party applying for stay 
of execution unless the order is made ; 

(б) that the application has been made without uQrea3onabl6 
delay ; and 

(c) that security has been given by the applicant for the due per- 
formance of such decreo or order as may ultimately be binding upon 
him. 

The present applicant having taken out execution of a decree held by him, and 
the judginent'debtor having up|>efdcd to the District Court, the two opponents 
became sureties under s. 338 of Act VIIL of 1859, that the judgment-debtor would 
**olKjy and fulfil all such orders and deorecs as Rhoiild be given against him in 
appoaL" and, in default of his so doing, they bound themselves, “ to pay jointly and 
eoverally, at the order of tlie Court, all such sums as the Court should, to the extent 
of Es. 812>8-0, adiiidge.** jfftUd that the obligation of the sureties to fulfil the 
decree of the Appollato Court was not confined to the first dec^ of that Ocmrl, bvl^ 
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nxteiided to the final decree which it passed upon the case being remanded by the 
High Court in special appeal. — Shivlall Khubchund (Applicant) v. Apaji Bhivrar and 
others (Opponents)^ I. L. B., 2 Boiu. 654. 

646 . If aa order is made for the execution of a decree against 
’ Security in case of order wbich an appeal is pending, the Court which 

for moution of decree ap- passed the decree shall, on sufficient cause be» 
peaied against. jug ^hown by the appellant, require security to 

be given for the restitution of any property which may be taken in 
execution of the decree, or for the payment of tlie value of such pro^ 
perty, and for the due perfonnauce of the decree or order of the Appel* 
late Court, 

or the Appellate Court may, for like cause, direct the Court which 
passed the decree to take such security. 

And when an order has been passed for the sale of immoveable 
property in execution of a decree for money, and an appeal is pending 
against such decree, the sale shall, on the application of the judgment- 
debtor, be stayed until the appeal is disposed of, on such terms as to 
giving security or otherwise as the Court which passed the decree 
thinks fit. 

647 . No such security as is mentioned in sections 545 and 546 
No such aoonrity to bo shall be required from the SecreUry of State- 

naquired from Goverumeut for India in Council, or (when Oovernmeut has 
or public offloerg. undertaken the defence of the suit) from any 

E ublic officer sued in respect of an act alleged to be done by him iu 
is official capacity. 

Of Procedure in Appeal from, Decrees. 

648 . When a memorandum of appeal is admitted, the Appellate 
Registry of uoxuoranduTii Court or the proper officer of that Court shall 
of appeal. endorse thereon the date of presentation, and 

shall register the appeal in a book to be kept for the purpose. 

Such book shall be called the Register of 
EegiBtBfDf Appeau. A.ppeals. 

649 . The Appellate Court may, at its discretion, either before the 
ippellate Court may re- respondent is called upon to appear and answer, 
^uire appellant to give bo- or afterwards on the application of the respond- 
curity for costs. demand from the appellant security for 

the costs of the appeal, or of the original suit, or of both : 

Provided that the Court shall demand such security iu all cases in 
Wbsn appellant reridea which the appellant is residing out of British 
nut of British India. India, and is not possessed of any sufficient 

immoveable property within British India independent of the property 
(if any) to which the appeal relates. 

If such security be not furnished within such time as the Court 
orders, the Court shall reject the appeal. 

S. 549 of the Civil Procedure Code applies to all appeals, including appeals in 
formd poAiperit , — Seshienger v. Jain-ubavadin, 4 Ind. Jur. 607. 

Whebs the Appell^ Court demands from an appellant security for costs, the 
Gonit may extend the time within which it orders such security to bo famished ; but 
if no application is made for such extension of time, and such security is not paid 
within the time entered, it is imperative on the Court, uuder Act X. of 1877, s. 549, 
idri Bai (Plaintifit) v. The East India Eailway Company, 

A L. JELy 1 All. 687. 
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A 8UITOB in formA pauperi$ may be ealled on to give aeonrity for eosU under 
a. 549 of the Civil Proc^ure Code, bat very special groands must be shown to 
suppoiii such an application. — Nusseeruddeen BUwas t>. Ujjal Biswas (17 Suth W. 
B. (58) dissented from. — Sdsh^yyangar and another (Sixth and Ninth Kespondents 
in S. A. 663 of 1879), Petitioners, u. Jainulavadin and another (Appellants in 8. A* 
663 of 1879), Counter-Petitioners, 1. L. R., 3 Mad. 66. 

Appellate Court to giro . ®50. When the momorandum of appeal is 
notice to Court whose decree registered, the A ppellate Court shall send notice 
appealed against. of the appeal to the Oourt against whose decree 

the appeal is made. 

If the appeal be from a Court the records of which are not deposit- 
Transmission of papers to ©d in the Appellate Court, the Court receiving 
Appellate Court. stich notice shall send, with all practicable 

despatch, all material papers in the suit, or such papers as may bo 
specially called for by the Appellate Court. 

Either party may apply in writiug to the Court against whose 
Copies Ofexhibits in Court decree the appeal is made, specifying any of 
whose decree appealed such papers in such Court of which he requires 
copies to be made; and copies of such papers 
shall be made at the expense of the applicant, and shall be deposited 
accordingly. 

651. The Appellate Court may, if it thinks fit, after fixing a time 
Power to oonarm decision forbearing the appellant or his pleader, and 
of lower Court without hearing him accordingly if he appears at such 
sending it notice. time, confirm the decision of the Court against 

whose decree the appeal is made, without sending notice of the appeal 
to such Oourt, and without serving notice on the respondent or his 
pleader ; but in such case the confirmatiou shall be notified to the same 
Court, 

The order of adjudication made under s. 651 of the Civil Procedure Code is a 
decree, and the procedure authorized under that section does not dispense with the 
necessity of drawing up a judgment. — H(^al lieddi (Second Plaintiff), Appellant, u. 
Linga Keddi (Defendant) Respondent, I. L. R., 3 Mad. 1. 

The plaintiff sued to recover possession of certain immoveable property sold to 
him by the first defendant, a Hindu widow. The second defendant answered that 
his father and the first defendant’s husband wei'e undivided brothers, and that, as a 
childless widow, she had no right to sell the property. Both the lower Courts 
upheld the sale as absolute, on the ground that she was competent to make it aa 
widow of a separate Hindu. The District Judge heard the appeal ex parte under 
Act X. of 1877, s. 551 : Held that the decrees of the lower Courts were unsustain- 
able, as they did not contain the limitation pointed ont above, and remauded the case 
for the trial of the issue, whether there were any such special circumstances as 
would justify the absolute sale by the first defendant to the plaintiff ; and that tbo 
Bistrict Judge ought not to have disposed of the appeal ex parte \xndet Act X. of 
1877, B. 651. — Gurundth Nilkanath t\ Krishniji Govind, 1. L. R., 4 Bom. 462. 

On lv appeal from a decision in a civil suit of the Assistant Commissioner of 
Ajmere to the Commissioner of Ajmeie, the latter, feeling doubtful on a question of 
the nature specified in the Ajmere Court’s Reg. I. of 1877, a. 17» referred such oues- 
tion, under s. 36 of that Regulation, to the Chief Commissioner of Ajmere and mair- 
wara. The Chief Commissioner dealt with the case as prescribed in s. 37 of that 
Regulation, and returned it to the Coromissioner, who dismissed the suit in aeoord- 
ance with the Chief Commissioner s judgment. The plaintiff preferred an appi^ to 
the Chief Commissioner from the Commissioner’s decision. The Chief Commissionar 
did not make any order on the memorandum of appeal admitting it, or directing that 
it should be registered, or that the respondent should be summoned, or that tho 
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should appear on a certain day under Act X. of 1877, ». 651 , but issued u 
notice to the appellant’s Gouns^ to appear on a certain day. The appellant’s Oouh* 
sel appeared on that day, and the Chief Commissioner intimated that he was acting^ 
under Act X of 1877, s. 551, The appellant’s Counsel then proceeded to address 
the Chief Commissioner, and was luiard for some time, and then stopped, in conse- 
quence of the Chief Commissioner resolving to refer to the High Court the question 
whether the sppeal from the Commissioner’s decision lay to him or to Her Slajesty 
in Council. The Chief Commissioner subsequently referred such a question to the 
High Court : Held by tho Full Bench, on a reference by a Division Bench before 
which the Chief Commissioner’s reference came, that such question arose “ in the 
trial of an appeal ” within the moaning of the Ajmere Court’s Reg. I. of 1877, s. 2l, 
and was properly referred to tho High Court : Meld by the Division Bench that thu 
appeal from the Commissioner’s decision lay, in this particular case, not to the Chief 
Commissioner, but to her Majesty in Council. — ^Thakur of Masada c. The Widows 
of the Thakur of Nandwara, I. L. R., 2 AIL 81» (F. B.), 

652. The Appellate Court, unless where it jeonfirras, under sectioa 

Day for hearing appeal. decision of the lower Court, shall fix 

a day for hearing the appeal. 

Such day shall be fixed with reference to the current business of 
the Court, the place of residence of the respondent, and the time uecea- 
flary for the service of the notice of appeal, so as to allow the respond- 
ent sufficient time to appear and answer the appeal on such day, 

553. Notice of the day so fixed shall be stuck up in the appellate 
Publication and service of court-hoiise, and a like notice shall be sent by 
notice of day for hearing the Appellate Court to the Court against whose 
decree the appeal is made, and shall be served 
on the respondeat or on his pleader in tiie Appellate Court in the 
manner provided in Chapter VI. for the service on a defendant of a 
summons to appear and answer ; and all rules applicable to such sum- 
mons, and to proceedings with reference to the service thereof, shall 
jtpply to the service of such notice. 

Instead of sending the notice to the Court against whose decree 
AppoUftte Court may it- appeal is made, the Appellate Court may 

self cause notice to be serv- itself cause the notice to be served on the re- 
spoudent or his pleader under the rules above 
referred to. 

564. The notice to the respondent shall declare that, if be does not 
Contents of appear in the Appellate Court on the day so 

fixed, the appeal will be heard ex parte, 

Procedwe on Hearing. 

666. On the day so fixed, or on any other day to which the hearing 
Bight to begin. he adjourned, the appellant shall be heard 

in support of the appeal. The Court shall then, 
if it does not dismiss the appeal at once, hear the respondent against 
the appeal, and in such case the appellant shall be entitled to repfy. 

568* If, on the day so fixed, or any other day to which the hearing 
Dismissal of appeal for naay be adjourned, the appellant does not attend 
appellant’s deifoult. in person or by his pleader, the appeal shall bo 

dismissed for default. 

If the ^pellant attends, and the respondent does not attend, the 
Daariiigiqipeals«p<!^. # appeal shall be heard ex parte in his ab- 
sence. 


C. P. 82 
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HkfaJw, X o^r di.mi«riiig it«notappe8l«bto.-Ahmad Batoh «. Ocbindl, l.L,JL, 
2 All iU- 

An order ander «. 556 of. Act X. of 1877, dimimng an appeal for the appel- 
lantV default, k not a decree*’ within the meaning of ». .1* 52l‘ 


Mukbi (iudgrnent-debtor) n. Fakir (Decree-holder), L L. B., 3 All. 332. 


appeaii 


W'ftKBA a suit hae been instituted under Act VIII. of 1859* but decided at a tima 
when Act X. of 3877 bad come into operation, and an appeal is presented against 
such decision, a. 3 of the latter Act distinctly indicates that such an appeal is to be 
governed by w law of procedure in force at the date of the presentation oi the appeal. 
Where, therefore, an appeal, presented whtm Act X. of 1877 was in force, has been 
disntUsed under s. 556 of that Act, the appellant may apply for its re-admission under 
s. 558 ; and if such re-admission is refused, he is entitled to an appeal under s. 558.*-* 
Blah! Bukih u. Marachow, I. L. R., 4 Cal. 825. 


Ah ApDollate Court, the appellant not attending in person or by bis pleader, 
Instead of dismissing the appeal tor default, as provided by s. 556 of Act X. of 1877. 
jmoeeded, in contravention of the provisions of that law, to dispose of the appeal 
«on die merits, and dismissed it. The appellant preferred a second appeal to the 
High Court, contending that the Appelluie Court had acted contrary to law. Held 
tlittt the Appellate Court had so acted, and its decision could only be treated as a dis- 
missal for default, and that, so treating it, the proper and only course open to the 
appellant was to liave applied under s. 558 for the re-admission of his appeal, and 
under these circumstances the second appeal would not lie. Nand Bam o. Munam- 
mad Baksh (I. L. R., 2 Ail. 616) followed. — ^Kanahi Lai and others (Defendants) u. 
Nuubat Kai (Blaintiu), 1. L. B., 3 All. 519. 


B67. If, on the day so fixed, or any other day to which the hearing 
Distiiissal of appeal where may he adjourned, it is found tliat the notice 
notioe iwt served in oonse- to the respondent has not been served in conse- 
uuenoe of appeUant’a faib qaence of the failure of the appellant to de- 
uiw aposit 008 . posit, within the period fixed by the Court, the 

sum required to defray the cost of issuing the notice, the Court may 
order that the appeal be dismissed ; 

Provided that no such order shall be passed, although the notice 
has not been served upon the respondent, if on 
the day fixed for hearing the appeal the re* 
spoodeat appears in person, or by a pleader, or by a duly authorized 
agent. 

808 . |f an appeal be dismissed under section 656 or section 557, 
Be-aami88ion of apptMd the appellant may apply to the Appellate Court 
diamiMod lor delkiilt. the re-admission of the appeal, and if it be 

proved that he was prevented by any sufficient cause from attending 
when the appeal was called on for hearing or from depositing the sum 
so required, the Court may re«admit the appeal on such terms as to costs 
or otherwise as the Court thinks fit to irap^ upon him. 

An order under a. 556 of Act X. of 1877, dismiaamg an appeal for the appel* 
lant’H default, it not a decree” within the meaning of 8. 2, and is not appe^ble.-*- 
Mtikht (dudgmeat-dsbUMT) u. Fakir (Decree-holder^ L L. E., 3 All. 882. 

On m appUretion under s, 558 of the Code of Civil Proctnlurc for the re-adfnie- 
aton of an ap^l which had been dwided at |>arte a^iainst the apphoant, It appeared 
that he had Wen misled by reason of the apjK jd having hotm transferred fmm the 
hie of one Court to another, no notice of thi* transfer having been given to Idm by 
the nleadeTs In the case. Held fiiat, under the circumstances, the appWant was 
onfitWl to have the af^mtl wha4niltte<i.**-JKarain Singh (Defendant), Amieliaiity r. 
Bhewrah Ohamn Panda and another (Plaintiffs), Respondents, 8 Cal. iW Bep. 350. 
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vdien Ai^ X of 1877 had come irrto operatioii, and an appeal ia pvaaeated againalt 
aoeh deoiaiOQ, a. 3 i)f the latter Act distinctly indioatca that aiioh an appeal is ta hn 
^f^emed by the law oi proeedare in force at me date ol the jwaaentation d the apPw* 
Whe^ therefore, an appeal, presented when Act X. of 1877 was in ftnree^ has be^ 
dismissed under s. 556 of that Act., the appellant may apply for its re-admi^on under 
s. &8d ; and if sndi re^admission is refused, he taexAitiea toaniqppeal phdeir e»558.«~> 
Elahi Bukah «. Marachow, I. L. a, 4 C^l 825. 

An Appellate Court, the appellant not attendla^ in person or by his plea^^ 
itiatiead of aistnisskig the appeal for default, as provided by a. 558 of Ant X» of 187?* 
proceeded, in contravention of the provision or that law, to dispose of the appeal op 
the merits, and dismissed it. The appellant preferred a second appeal in the High 
Chtttt, contending that the Appellate Omirt had acted contrary to law. Meld that 
the Appellate Gonit had so acted, and its dedsion could only be treated as a dismiesal 
for de&ult, and that, so treating it, tljo proper and only coarse open to the appellant 
was to have applied under s. 558 for the re-admission of his appeal, and undoy* tbeso 
dreUmstanoes the secf)nd appeal would not lie. Kand Ham e. Muhaminod Bakhsh 
tl. Lk B., 2 All. 8l6) fallowed. — Kanahi Lai and others (Defendants) v. Khnbat Bai 
fPlBintifQ, I. U 3 All. 519. 

tt59. If it appear to the Court at the heaiiog that any person who 
Power to adjonrn bearing, was a party to the suit iu tho Court against 
and diMt persons appear, whose decree the appeal is made, but who faab 
^ ^ made a party to the appeal, is interest** 

tespoodea ^ pesult of the appeal, the Court tlaay 

Adjourn the hearing to a future day to be fixed by the Court, and direot 
that sUch person be made a respondent. 

mo. When an appeal is heard ex parte in the absence of the re^ 
Bewhaoriogoa appUoatioii apoudent, aud judgment is given against him, be 
or rapoc^i agaitisfc whom may apply to the Appellate Court to re-bear the 
•a.inr«B doereo made. appeal ; add if be satisfies the Court that 
the notice was not duly served, or that he was prevented by suffioieiit 
Cause fkom attending when the appeal was called on for hearing, the 
Court may re-hear the appeal on such terms as to costs or otherwise as 
the Court thinks fit to impose upon him. 

WhSn an appeal has been beard ex parte^ a re-hearing cannot be grhUted by the 
Ck>urt on an appliciition under s. 560 of the Oivl Procedure Code, except upon leg^ 
evidence proatreed by the respondent of the facts necessary to entitle him to SUch 
re-heariUg.^Mnhammad Khan (Appellant) Dinomolee Datbya and amytber (Be- 
•pondents), 8 Cal. Law Bep. 112. 

An applicant, preeonting a petition for the re-hearing of an app^l decided em - 
pariBy mttfit, at the time of m^ing such application, be prepared to satisfy the CSon^ 
that ^e Uotioe of appeal was not duly served upon him, or that he was prevented hy 
sufficient oaose from attending when the appeal was called on fOr heaiinsL— ^Antinda 
8haha Biswas alias Nyonmddin Sha Biswas v. Kema Bebee, 1. L; R., 8 Cm. 548. 

AN AppftAt was heard ex parte in the absence of the respondent Mefendast), and 
the judgment was given against him. He applied to the Appellate ^lUt tO tedmar 
tbe.apm^ and the Appelmte CSouit refused to rerhear it. H« then appealed, not 
from me oxder refmdng to re-hear the appeal, but from the iWree oi the ^prih^ 
Court Mm that he was not debarred, by reason that he had not appealed nmn the 
order refusing; to re-hear Uie appeal, from app^ling fiom the decree of the Appelkte 
Jas <]>a0eitdant) v. Baij Nath ^kuntif^ L L. E., 8 All. 567. 

A SBOONt) appeal does lie from an eae-parte judgment without iwqmtring tim i^^elr 
laiit te t^seit to a re-bearing under a. 560. S. 119 ox the old CocU immibit^ an Appeal 
Arom ane»jNirte jodgment ; but there is no oorrespondiag eeotion to it in the imir 
^lede. It is ttue that s. 560 enahles a respondent to move far a xe-haaring when w 
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re-hearing or prefer a aecoad appeal.— Modalatha Kman Eaima S.nmp' (1st Iiefead- 
ant), 3 Ind, Jur, 167. 


Uet Any respondent, though he mar not hare appealed against^ 
tfpon hearing, rospondeDt part of the decree, may, upon the hfearing,. 
may object to decree as if not only support the decree on any cf the 
he had preferred separate grounds decided against him in the Court below, 
but take any objection to the decree which he 
could have taken by way of appeal, provided he has filed a notice of 
such objection not less than seven days before the date fixed for the 
bearing of the appeal. 

Such objection shall be in the form of a memorandum, and the 
Form of notice, and pro. provisions of section 541, so far as they relate 
rittons applicable thereto, to the form and contents of the memorandum 
of appeal, shall apply thereto. 

An appeal having been filed on the 10th April, 1879, and tlie date for hearing 
fixed for May, 1879, a meinoranduin of objections under 8. 521 of the Oivil Procedure 
Code was filed by the respondent on the 18th September, 1879, before the actual 
hearing which took place in 1880. Held that the inemorandum of objections, 
tinder s. 561 of the Code of Civil Procedure as amended by s. 86 of Act XII. or 
1879, ought to have been filed not less than seven days before tlie date fixed for 
hearing, and was therefore iuadmiHsible. On an application for review : Jl$ld (per 
Maclean, J., distinguishing the ca«o of Ratanai Hullianji, I. L. R., 2 Bom. 184), 
that nothing liaving been done, and no proceeding having l)ecn commenced by the 
respondent up to 31st May, 1879, under the Procedure Code as it existed prior to 
that date, tlie filing of the meinoranduin was governed by the present Code as 
amended, and therefore inadmiHsihlo. HM (|>er Mitter, J.) that the appeal, having 
been filed before Act XII. of 1879 was passed, was a proceeding within the meaning 
of 8. 6 of the General Clauses Act, 1. of 1868, and th^ the new Act tlierefore did 
not afEeot the appeal. — Ram Gobind Jiigodcb (Defendant), Appellant, 9 . Denobundhu 
Sri Chundun Mohapatter (Plaintiif), Respondeat, 9 Cal. I^w tlep. 281. 


662. If the Court against whose decree the appeal is made has dis- 
Bemand of case by Ap. posed of tho suit upon a preliminary poiut sa 
pellata Court. as to exclude any evidence of fact which appears 

to the Appellate Court essential to the determination of the rights of 
the parties, and the decree upon such preliminary point is reversed in 
appeal, the Appellate Court may, if it thinks fit, by order remand the 
case, toother with a copy of the order in appeal, to the Court against 
whose decree the appeal is made, with directions to re-admit the suit 
under its original number in the register, and {Hrooeed to investigate the 
suit on the merits. 

The Appellate Court may, if it thinks fit, direct what issue or 
issues shall he tried in any case so remanded. 

Ah ajppeaIi from an order on appeal remandiDg a suit for ra-trial is not to* be 
confined to the Question whether the remand has been made oontrary to the provi-* 
fiions of a. 562 or Act X. of 1877 or not, but the question whether the decision of 
the Apnelhite Oouit on the preliodnary point is correct or itot may also be raised and 
deter^ned in enob an appeal.— Badam (Defendant) e, Imrat and others (PhiintifEsjv 
1. 1*. R., 3 All. 675. 

By Tfis amendment of the plaiirt a suit for the fostorstion of s pond, which it 
was sifted the defendants were wrongfully filling up, to its origins} oonaitioii, was 
altered into one for the proieetton of toe platnti& fiotn any iniriiigeiiieBt of, or far 
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1 declaration txf ^eir right to a share in the prodooe, and the nee of the by 

eray of eaaement : M^ld that the alteration in the plaint waa a material one ,* and 
Oiat an Appellate Court is not empowered by Aot X. of 1877 to order or allow a 
plaint to 06 amended, or to remand a case under s. 562 of that Aot for the purpose 
of such amendmentt^Farasand Ali o* Yusuf Ali, I. L« H., 2 All. 669. 

As Tifl# Limition Act (XV. of 1877) shortens the period of limitation in the case 
of promissory notes payable on demand, the period of limitation in respect of snch 
notes executed prior to Ist October 1877 is governed by the provisions of s- 2 of 
the Act When a Court of first instance, after taking evidence, dismisses a suit upon 
a preliminary objection without giving a decision upon the merits of the case, and the 
decree is reversed on appeal, the Court of appeal, if it considers the evidence on 
record sufficient, may decide the case, and is not bound to remand it for trial under 
s. 562 of the Civil Procedure Code.— Bandi Subbayya (Defendant), Appellant, v, 
Madalupalli Subanna (Plaintiffi), Respondent, I. L. K., 3 Mad. 96. 

The Court of first instance made an order returning the plaint in a salt to be 
presented to the proper Court, on the CTound that it was not coinpt^tent to try such 
suit. On appeal from such order the Appellate Court, holding tliat the Court of first 
instance was competent to try such suit, made an order “ decreeing the appeal.** It 
made an additional order directing that the case should ^ returned 
On appeal to the High Court from such additional order, held that the 
appeal would not lie, as it was in reality one from an order passed in appeal from an 
order returning a plaint, which, under the last clause of s. 588 of Act X. of 1877, 
was final, and not an appeal from an order remanding a case under s. 562, the diarac- 
ter of the original order of the Appellate Court not l)()ing altered by th(i passing of 
the additional order.— Krishna Ram (Defendant) v. Narsiagh Sevak Singh and others 
(Plaintiffs), I. L. R., 3 All. 855. 

A Court of first instance dismissed a suit upon a preliminary point. On appeal 
by the plaintiff against the decree of such Court the then Judge of the Appellate 
Court, Mr. B, reversed the decree upon such preliminary point and remanded the suit 
under s. 562 of Act X, of 1877 for the trial of a certain issue. The Court of first in- 
stance tried such issue and made a decree in accordance with its finding thereon. On 
appeal against the decree of the Court of first instance the defendant again raised such 
preliminary point. The then Judge of the Appellate Court, Mr. K, dismissed tho 
suit upon such preliminary point : /feld that, as, although Mr. B had iri'egalarly 
remanded the suit under s. 562 of Act X. of 1877, bis decision disposed of snob pre- 
liminary point and only left open for trial the issue which he had directed to be tried, 
Mr. K was not competent to re- try and decide such preliminary point. — Suraj Din 
(Plaintiff) v, Chattar (Defendant), I. L. R., 3 All. 755, 

Upon an appeal, under s. 588, clause of the Civil Procedure Code, from an 
order of an Appellate Court under s. 562, remanding a case which has been disposed 
of upon a preliminary point in the Court of first instance, the High Court may enter 
into tho merits of the adjudication by the Court of first instance on the preliminary 
point, and may, if it finds the order of the lower Appellate Court defective, allow 
the party, who had the benefit of a decree in the first Court, to retain that benefit. 
The purenaser of the rights and interests of a judgment-debtor who is a member of 
B joint family, at & Bale in execution of a decree, does not acquire any title to the 
^hts and inteiestB of the other metnben of the family, nniesB it is clear that the 
^ulgment-debtor was sued in a representative capacity. Muddun Thakur o. Kantoo 
tiair (I. L. B.. 2 Cal. 379) distinguished. — Loki Mahto and others (Plaintiffs) v. 
Aghoree Ajail Lall and others (Defendants), I. L. B., 5 Cal. 144. 


subsequently 
for re- trial.*’ 


668. When a ease is remanded with directions to take any evidence 
When farther evidence BO excluded, the Court to which the case is re* 
manded shall not take any other evidence ia 
tiie ca8e« except evidence tendered to contradict the evidence so taken. 


Lksit^to iMsaad. 


864. The Appellate Court shall not remand 
a case for a second decisiaii^ except as provided 
in section 562. 



MS Whm the endei^ upon the teoowJ k to 

wuBu » Appellate Oeurfc to proootiaee jn^mm 

oSSrt the Appellate Court efaall, after resettliag tie 
^1 deUmM owe finefi^. issuer, if ueceflsarj, U/ually determme the cam 
aotwitijataoding that the judgment of tie Oouit against whose decree 
the appeal is made baa proceeded wholly opon some ground other than 
that on which the Appellate Court proceeds. 

068. If the Court against whose decree the appeal is made has 
omitted to frame or try any issue, or to deter- 
mine any question of fact, which appears to the 
Appellate Uourt essential to the right decision 
of the suit upon the merits, and the evidence 
upon the record is not sufficient to enable the 
Appellate Court to determine such issue or question, the Appellate 
Court may frame issues for trial, and may refer the same for trial to the 
Court against whose decree the appeal is made, and in such case shall 
direct such Court to take the additional evidence required, 

and such Court shall proceed to try such issues, and shall return 
to the Appellate Court its finding thereon, together with the evidence. 


When Appellate Court 
may fkame Imniee aad refer 
them fbr trial to Court 
whose decree appealed 

e^aet. 


ABSumMO that an Appellate Court, in deciding a case in a manner inconsistent 
with and opposed to the finding returned to it by the Court of first instance under 
Act X. of 1877, 8. 566, in the absence of objections, acted irregularly, its decree 
Could not be reversed on the case remanded on account of such irregularity, such 
liregttlarity not affecting the merits of the case or the jurisdiction of the Court.— 
Akbtri Begam e. Wilayat AH, I. L. R., 2 All. 908. 

Whess an Appellate Court, under Act VIII. of 1859, s, 354, refers to a lower 
Court issues for trial, and fixes a time within which, after the return of the finding, 
eitlier party to the appeal may file a njcmorandiim of objections to the same, neither 

a is entitled, witliout the leave of the Court, to take any objection to the finding, 
or otherwise, after the expiry of the period so fixed, without his having filea 
such'memorandum. — I* L. R., 1 All. 165. So also under Act X. of 1877, s. 566. — 
Akbari Begam v. Wilayat Ali, I. L. R., 2 All. 908. 

As TUB Limitation Act (XV. of 1877) shortens tlie period of limitation in the case 
of promissory notes payable on demand, the period of limitation in respect of such 
notes execute prior to 1st October 1877 is governed by the provisions of s. 2 of 
the Act, When a Court of first instance, after taking evidence, dismisses a suit upon 
a prelimlna| 7 ’ objection without giving a decision upon the merits of the case, and 
the decree is reversed on anpoal, tlie Court of appeal, if it considers the evidence on 
record sufficient, may decide the ease, and is not bound to remand it for trial under 
a. 562 of the Civil Procedure Code. — Bandi Subbayya (Defendant), Appellant, e. 
Mttdaiapalli Subanha (Plaintiff)^ Bespuudent, I. L. E., 3 Mad. 96. 

In A for Aegligenue, where it is posaihie that the Court may take one or 
«i€fre diikre&t Viewe at lo the meatuffe of damageil^ the piaintiff mutt come 

prt|Mrad with evtdbeitoe as to uie amount of damai^ according to whichever view 
the Coart may adopt ; and if the evidence produced is applicable to one view only, 
the Court cannot mve the plaintiff a retrial, and allow him to remodel his case with 
freth evidenee under AiCt X. of 1877. m 566. That aectiOn is intended to provide for 
cases where some point has come to light in the Appellate Court, which has not been 
raised, or the impOrtanoe of which has not occurred to the parties or to the Judge in 
the Oturt helow.— Antmdolall Doss e. Boycaunt Ram Roy, I. L. R., 5 Cal. 

Bt itftti B fbr aadears of rent, aHsging that the annual rent payable the latter 
was Ba. 818*1-0. The Court of first instaaoe gasre H a decree oaeed on the finding 
thait the antinsi rent payable by B was fts. 84. H appealed, and the lswer Aj^Rate 
Ooittit gate tfimA^teerst based en the fiudlfm that the annual rent payable by B waa 
Bi. 188*1M. B appealed to the Hi|^ Cema ima the lower Appellate Couri'a 
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isi^ 

H nei aipMid £fotii Hiat either liiiy Amto 

B* ol Aet A. a£ 1877. tStiuurt, QJ^ bM CN^fi^ld, J., before whomwioli 
appeal came for hearing, remanded the case to the lower App^ate Court Iimt a Imh 
determination of the question as to the amount of the annual rent payable by JBL,, 
The lowm* Appellate Court then found that the atinual rent payable by B was Be, 
tUS-l«d Meld by Stuart. OJ. (Oldfield, dissen ting), that aaoh asoond findinf ot^ 

tlie lower Ap(>ellate Court should be a^pted and the amount awarded by ita daemii 
be enlarged accordingly, notwithstanding H had not appealed from that decree or 
prefferred abjections tnereto.^Bikringjit Singh (Defendant; e. Hnsaini BmmlFlaipt- 
&). I. h. K.. 3 All. 643. 

667. Such finding and evidence ahall become pait of the record in 
Finding and evidenoe to the suit; and either party may. within a time 
be put on record. to be fixed by the Appellate Court, present a 

Objeetuma to finding. memorandum of objections to the finding. 

After the expiration of the period fixed for presenting such me* 
n,t — of imiMMl. mofai'dum. ‘be Appellate Court shall proceed 
to determine tbe appeal. 

568. Tbe parties to an appeal shall not be entitled to produce ad* 
Production of additional ditionai evidence, whether oral or document* 

ovidenoeiu Appellate Court, iu the Appellate Court, But if 

(a) the Court against whose decree the appeal is made refuses 
to admit evidence which ought to have been admitted, or 

(li) the Appellate Court requires any document to be produced for 
any witness to be examined to enable it to pronounce judgment; or for 
any other substantial cause. 

the Appellate Court may allow such evidence to be produced, or, 
document to be received, br witness to be examined. 

Whenever additional evideiioe is admitted by an Appellate Court, 
the Court shall record on its proceedings tbe reason for such admission. 

569. Whenever additional evidence is allowed to be received, the 
Mode of takiug additional Appellate Court may either take such evidence^ 

•Tidenoe. or direct the Court against whose decree tho 

appeal is made, or any other subordinate Qourt, tb take such evidence, 
and to send it. when taken, to the Appellate Court, 

670. In all cases where additional evidence is defected or allowed 
Foiatatoba definad and to be taken, the Appellate <^urt shall specify 

recorded. the points to which tbe evidence is to be cnfl« 

fined, and record on its proceedings the points so specified. 

Of ike Jvdgment in Appeal, 

671. The Appellate Court, after hearing tbe parties or their 
jodgment wben and pleaders, and referring to any pa^ of tbe pro- 

wh»re proiionnoed. coedings, whether on appeal or in the Oouit 

against whose decree the appeal is made, to which reference may be 
considered necessary, shall pronounoe judgment in open Court, either 
at once or on some future day, of which notice shall be given to thg 
parties or their pleaders. 

672. The judgment shall be written in English ; prerided that, if 

English is not the mot her -tongue of the Judge, 
LsogBage of jodgment. ^ write an intelligible 

ment in BngliA. the judgment shed! be written in his mother*]toiig^e oy 
in the language of tbe Court. 
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678. When the language in which the judgment is written is not 
the language of the Court, the judgment shall, 
Translatittii of judgment. gQ require, be translated into such 

language, and the translation, after it has been ascertained to 
correct, shall be signed by the Judge or such officer as he appoints in 
this behalf. 

674. The judgment of the Appellate 
OonienU of judgment. state— 

(a) the points for determination ; 

{b) the decision thereupon ; 

S the reasons for the decision ; and, 

) when the decree appealed against is reversed or varied, the 
relief to which the appellant is entitled ; 

and shall, at the time that it is pronounced, be signed and dated 
by the Judge or by the Judges concurring 
Date and signature. therein. 

Th« order of adjudication made under s. 561 of the Civil Procedure Code is a 
decree, and the procedure authorized under that soctiou does not diapeuae with the 
necessity of drawing up a judgment. — Royal Rcddi (Second Plaintiff), Appellant, v. 
Linga Roddi (Defendant), Respondent, I. L. R., 3 Mad. 1. 

« 

675. When the appeal is heard by a Bench of two or more J udges, 
Beoision when appeal the appeal shall be decided in accordance with 
tieard by two or more Judges, the Opinion of such Judges or of the majority 
(if any) of such Judges. 

If there bo no such majority which concurs in a judgment varying 
or reversing the decree appealed against, such decree shall be affirmed : 

Provided that, if the Bench hearing the appeal is composed of two 
Judges belonging to a Court consisting of more than two Judges, and 
the Judges composing the Bench differ in opinion on a point of law, 
the appeal may be referred to one or more of the other Judges of the 
same Court, and shall be decided according to the opinion of the 
majority (if any) of all the Judges who have heard the appeal, include 
ing those who first heard it 

When there is no such majority which concurs in a judgment vary* 
ing or reversing the decree appealed against, such decree shall be 
affirmed. 

The High Court may, from time to time, make rules consistent 
mth this Cm 6 to regulate references under this section. 

, Thr provkionfl of the Letters Patent of 1806, cl. 86, that when the Judges of a 
Division Bench are equally dividied in opinion, the opinion of tlie Senior Judge shall 
prevail^ has been superseded by Act X. of 1877, s. 575 (which is extended to miecella- 
neous proceedings of the nature of appeals by s. 647 of that Act), so fskt as regards 
cases to which s. 575 is ap^dicabla—Appaji Bhiv4v o. Shivl51 Khubdiand, X. L. R., 
B Bom* 204 (F. B.). 

• 676. Wken the appeal is heard by nwwe Judges than one, any 
DiHMittob.TCoorii.d. Judge dissentiog from the judgmmt of the 
Court shall state in writing the decision oc 
order: which he thinks should be passed on tire i^j^ai, and he may 
state his reasons for rite same. 
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B77. The judgmeBtinay be for confinniog, varying, of reversing 
Wliat judgment may the decree against which the appeal is made/ 
direct. or, if the parties to the appeal agree as to the 

form which the decree in appeal shall take, or as to the ordor to be pass- 
ed in appeal, the Appellate Court may pass a decree or order accord- 
ingly. 

M 8USD K and J to enfotco a right o€ pre-emption in respect of property which 
he alleged K had sold to J. K denied that she had sold such moporty to J. J set up 
as a defence that M had waived his right of pre-emption. The Court of first in- 
stance dismissed the suit on the ground that the alleged sale had not taken place. 
J appealed, making M and K respondents. The lower Appellate Court dismissed 
the appeal, also holding that the alleged sale had not taken place. J thou appealed 
to the High Court, making K the respondent. Held that neither the appeal from 
the original decree in the suit, nor the appeal from the appellate decree therein, was 
admissible. Held also that the finding as to the alleged sale was one between tho 
plaintiff and defendants in the suit, and not between the defendant-vendor and the 
defendant-vendee, who were litigating, and would not bar adjudication of the 
matter in issue between them in a suit brought by the latter for the establishment of 
the sale* — Jumna Singh and another (Defendants) v. Eamar-un-nisa (Plaintiff), 
i: L. B., 3 All. 152 (F. B.). 

078. No decree shall be reversed or substantially varied, nor shall 
No dooree to bo reversed any case be remanded, in appeal, on account 
w modified for error or of any error, defect, or irregularity, whether in 
irro^larity not affecting decision or in any order passed in the suit, 
men or jnnsdic ion. or otherwbe, not affecting the merits of the 

case or the jurisdiction of the Court. 

TffB refusal of a plaintiff-respondent to make good a deficiency in court-fees in. 
respect of his plaint when called i^on to do so by the Appellate Court is not a 

g round upon wliich the Appellate Court should reverse the decree of the Court of 
rst instance and dismiss the suit. — ^Mehdi Husain (Plaintiff) v. Madar Bakbsh and 
others (Defendants), I. L. H., 2 All. 889. 

A SUIT was instituted and tried on the merits in the Court of a Subordinate 
Judge without any objection being taken, either by the defendants or by the Court, 
tliat the plaint was insufficiently stamped. The defendants appealed on the merits, 
and the District J udge, being of opinion that the stamp on the plaint was inadequate, 
called upon the plaintiff to pay the additional fee which woula have been pswablc 
had the objection been taken and the question righthr decided in the Court ox first 
instance. Mele^ on second appeal, that the order ot the Judge was properly made 
under s. 12, cl. ii. of the Court Fees* Act, VII. of 1870. — Sliama Sopndary v. Hurro 
Soondary, 1. L. R., 7 Cal. 348. 

In a suit to recover possession of certain immoveable property alleged to have 
been purchased by the plaintiff from a Hindu widow, who claimed to have lield the 
same as heir of her husband, the defendant, who was the mother of the husband, 
contended, inter alia^ tliat the alleged purcliase and sale were invalid by reason that 
she herself wee entiUed to maintenance out of the property. The first Ckmrt gave 
the plaintiff a decree, and this decree was affirmed on appeal by the District Judge, 
Who, however, gave no reason of his owm for his judgment, but merely adopted 
those of the lower Court. Held that, having regard to the nature of the case and 
the simplicity of the point for determination, the fact of the District Jud^e having 
omitted to state his reasons did not amount to such an error of law writhin the 
meanix^ of s. 578 of the Code of Civil Procedure as affected the merits of the case 
or the junsdiotion of the Court — ^Rohimoni Dabi (one of the Defendants^ AppeRant, 
and Zamir-ud-din and others (Plaintifib), Respondents, 8 CaL Law. Rep. 587. 

sons of R and of K and of S possessed proprietaiw rights in two mah6k of 
a eextain mausa, P possessed proprietary rights in one of those mahiis. In April, 
1078, the sons of B sold th^ir proprietaxy rights in both mahils to Q. In AagW, 

a p. S3 
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1870, the sons of K eoW their proprietary ^bte in both mahills to G. Later in tlw 
flame month the sons of 8 sold their proprietary rights in both mahdlB to N. Q sued 
Iff to enforce a right of pre-emption m respect of iiie sale to the latter, and obtained 
a decree. P then sued to enforce a right of pre-emption in respect of the three 
sales mentioned abore^ so far as they related to the mahdl of which he was a co-sharer, 
joining as defendants G and N and tlie vendors to them. G alone objected to the 
(jottri of first instance to the frame of the suits. That Court overruled Ae objection 
and. gave P a decree. The lower Appellate Court reversed this decree on the ground 
of misjoinder. Held that in respect of Q there was no misjoinder, but that in re- 
spect of the other defendants there was misjoinder of both causes of action and parti^* 
Inasmuch as, however, G alone objected to the frame of the suit, and the defect did 
not affect the merits of the case or the jurisdiction of the Court, the lower Appellate 
Court ought not, regard being hod to s. 578 of Act X. of 1877, to have reversed the 
decree ox the Court of first instance by reason of such defect. — Kalian ^ngh (Plainb- 
iff) V. Gur Layal (Defendant), 1. L. R., 4 AIL 163. 

In June, 1875, L executed a bond in favour of 8 in wliich he mortgaged, 
amongst other property, a village chilled Chand Khera^ as security for the payment 
of certain moneys. He subsequently sold such village to A, concealing the fact 
that it liad been mortgaged to 8. On this fact coming to the knowledge of A, he 
threatened L with a criminal prosecution, whereupon L proposed to 8, in writing, 
diat tlie seourity of a share in a village called KelMt, which he alleged was his pro* 
perty should bo substituted for the security of Qhand Khera. 8 accepted this pro- 
|N)SfU by a letter in which he referred to L’s proposal in terms. It subsequently 
f^ppear^ that the share in Kelita did not belong to L but to another person. 8 having 
sued upon Ids bond, claiming to enforce theroundor a lien upon Chand Khera^ A set 
up as a defence to the suit tliat 8 had agreed to substitute Keha for Chand Khera 
in Ae liond, producing S’s letter as evidence of the agreement. Held, that such 
letter operated as a release and should therefore have been stamped and registered. 
Held also, that an objection may properly bo taken in a Court of first appeal to an 
unstainpod document, and such Court is Wind to entertain the objection and may 
direct mat the document be stamped and tb© penalty imposed. Held also, Aat L’s 
fraud vitiated S’s agreement to substitute the security of Keha for the security of 
Chand Khera in the bund, and 8 was entitled, notwithstanding A might have pur- 
chased the latter property in good faith, to the enforcement of the Hen created 
Aereon by the bond. Mark Ridded Currie v, 8. V. Muttu Raracn Chotty. (3 B. L. 
R, 126) discussed. — Safdar Ali Khan (Plaintiff) r. Lachman Dass and others I Defend- 
ants) 1. L. R., 2 All. 554. 


Thb defendants in a suit on a bond admitted the execution of the bond but 
denied tliat they had received, as the bond recited they had at Ae time of its exe- 
cution. tlie consideration for it. The Court of first instance, instead of calHng on tho. 
defenoanU to establish Ae fact that they had not received the consideration for the 
bond, as it ought to have done under Ao circumstances, irregularly allowed Ae 
plaintiff to pn^uoe witnesses to prove that the consideration for the bond had been 
paid at Ae time of its execution. The evidence of these witnesses proved that the 
consideration of Ae bond had not been paid at the time of execution, and that, if it 
bad been paid at all, it liad been paid at some subsequent time. The plaintiff did not 
give any fnrAer evidence to establish such payment, and Ae Court of first instance 
without calling on Ae defendants to establish their defence, dismissed the suit. The 
lower Appellate Court , held that tlie defendants should have been required to begiii 
under Ac ciroumstanues, and reversed the decree of Ae Court of first instance and 
gave Ae plaintiff a deci*ee. Held that, a! Aough the plaintiff ought not to have be- 
gun, yet as he had done so, and his witnesses had proved Aat the consideration for 
Ae bond had not been paid as admitted in Ao bond, a new case was opened op in 
which Ae omw was Aifted back to Ao plaintiff to establish Aat he had, not at the 
time alleged in Ae bond, but at some subsequent time, paid to the defendants Ae 
consideration for Ae bond. Also Aat it was doubtful, having regard toAeprovi- 
sion% of a. 578 of Act X. of 1877, whether it was competent for Ae lower Appellate 
Court to reverse Ae decision of Ae Court of first instance ; but even if it were, Ae 
* " ” Court should not have ignored what had taken place, but Aould have 


^ it— Makund and othem 

(Defendants) e. Babon Lai (Plaintiff), I. L. R., 3 AIL 824. 
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Of iht Decree in Appeai. 


Ihitoaiidocmfcd&Uofde. S79. The decree of tfao Appellate Cbart 
shall bear date the day on which the judgment 
was pronounced. 

The decree shall contain the number of the appeal, and the memo^ 
rondum of appeal, including the names and description of the appel- 
lant and respondent, and shall specify clearly the relief granted or other 
determination of the appeal. 

The decree shall also state the amount of costs incurred in the 
appeal, and by what parties and in what proportions such costs and the 
costs in the suit are to be paid. 

The decree shall be signed and dated by the Judge or Judges who 
passed it : 


Provided that where there are more Judges than one, if there be 
Judge disaoniing from ^ difference of Opinion among them, it shall not 
judgment need not sign de- be necessary for any Judge aissenting from the 
judgment of the Court to sign the decree. 


Thb order" of nd judication made under «. 551 of the Civil Procedure Code is a 
decree, and the procedure authorized under that section does not di^enso with the 
necessity of drawing up a judgment. — Royal Eeddi (Second PlaintifE), Appellant, u. 
Linga Reddi (Defendant), Respondent, I. L. R., 3 Mad. 1. 


Copies of judgment and 880. Certified copics of the judgment and 
deonM to be furnished to decree in appeal shall be furnished to the par- 
ties on application to the Court and at tneir 
expense. 

581. A copy of the judgment and of the decree, certified by the 
Certified copy of decree Appellate Court or such officer as it appoints 

to be sent to Court whose ill this behalf, shall be sent to the Court which 
decree appealed against. passed the decree appealed against, and shall 
be filed with the original proceedings in the suit, and an entry of the 
judgment of the Appellate Court shall be made in the register of civil 
suits. 

582. The Appellate Court shall have, in appeals under this chapter, 
Ajipeliate Court to have the same powers, and shall perform, as nearly 

same powers as Courts of as may be, the same duties, as are conferred and 
origtoaijttrisdiotioii. imposed hj this Code on Courts of original 

jurisdiction in respect of suits instituted under Chapter Y. ; and in 
Chapter XXL, so far as may be, the words ** plaintiff,” " defendant,” nnd 
** suit,” shall be held to include an appellant, a respondent, and an appeal, 
respe^ively, in proceedings arising out of the death, marriage, or insol- 
veoqr of parties to an appeal. 

The provisions hereinbefore contained shall apply to appeals under 
this chapter, so far as such provisions are applicable. 

Uhdks 8. 582 of the Civil Procedure Code, a Court of appeal has the power, 
wifii the consent of the parties, of referring to arbitration matters in dispute in an 
appeal. Jaggessar Dey s. K. M« Dassee (12 B. L. R. 206) dissented froin.-'~8anga- 
nimam Flllai (FlaintiS), Petitioner, L L. R., 3 Mad. 78. 

NcTWrrHSTAKDiNO that s. 682, CSvO Procedure Code, does not expressly direct 
that the word ** plainfiff occurring in s. 300 shall be held to include an appellant,** 
yet the power conferred by s. 366 on the Court of original jurisdiction to award 
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taken to be c<m- 
4 Bom* 654} f ol** 

688* When a party entitled to any bene6t (by way of restitution 
Execution of decree of or otherwise) under a decree passed in an ap- 
AppeUate Court. under this chapter desires to obtain e^ecu* 

tion of the same, he shall apply to the Court which passed the decree 
against which the appeal was preferred ; and such Court Bball proceea 
to execute the decree passed in appeal, according to the rules herein- 
before prescribed for tne execution of decrees in suits. 


CHAPTER XLIL 


Of Appeals from Appellate Decrees. 

884. Unless when otherwise provided by this Code or by any other 
Second appeals to High law, from all decrees passed in appeal by any 
Court. Court subordinate to a High Court, an appeal 

shall lie to the High Court on any of the following grounds (namely) — 
Grounds of second ap- decision being contrary to some 

peal. specified law or usage having the force ot law ; 

(6) the decision having failed to determine some material issue of 
law or usage having the force of law ; 

(c) a substantial error or defect in the procedure as prescribed by 
this Code or any other law, which may possibly have produced error or 
defect in the decision of the case upon the merits. 


A DEFENDANT wlio obtains a judgment in his favour in the Court of first instance, 
and who, on appeal by the plaintiff, does not appear at the hearing of the appeal, or 
present a petition for a rehearing, may, under Act X. of 1877, s. 684, present a 
second appeal against the decree of the lower Ap|>ellate Court. — ^Modalatha ex parte^ 
1. L. R., 2 Mad. 76. 

An appellant, who has obtained a decree sotting aside the decision of Sthe Court 
of first instance is not entitled to a further appeal to the High Court, on the ground 
that he is dissatisfied with some of the findings recorded in the judgment of the 
lower Appellate Court, an appeal from an appellate decree under s. 684 neing strictly 
restricted to matters contained in the decree alone. — Koylash Chunder Koosari r. 
Bam Loll Nag, I. L. R., 6 Cal. 206. 

An order on appeal from a decree in an original suit of the nature cognizable 
in Mufassal Courts of Small Causes, under s. 562 of Act X. of 1877, renmiding the 
aoit for re-trial, is appealable, s. 586 of Act X. of 1877 notwithstanding, as that 
section applies to appeals from appellate decrees, and not to appeals from orders.-— 
Collector of Bijnor, Manager of the estate of Obaudhri KanjitBii^h, a*Minor (De- 
fendant), e. Ja&r All KJban (Plaintiff), I. L. R., 3 All. 18. 

A surr to redeem a nsafractoary mortgage of certain lands was Instituted in the 
Munsif's Court. After the snit had oeen admitted and the parties called on to pro- 
duce evidence, tl)e Munsif ordered the plaint in the snit to be returned to the plaintiff 
for presentation in the proper Court, on the ground that the suit should have t>een in- 
stituted in the Court of the Subordinate Judge, the value of the property in the suit 
ib«ing beyond the jurisdiction of a Munsif. Held that nnder Act Vlll. of 1861^ the 
linnsif 8 order was appealable to the* lower AppeUate Court, and, under Act X. of 
lff77, the lower Appellate Courtis order to the High Court. Where the question In 
dispute in suoh a suit is not only whether the property has been redeemed oat of 
usufruct, but whether the propi^y and the right to imeem belongs to the phuntifl, 
and the value of the property exceeds Bs. 1,000, suoh suit Is not coguiaaDle bwa 
Munsif .—Kalian Does and others (Plaintiffs) n. Nawal Singh and odiers (Defeadsaii^ 
I L. R., X AM. 620* 
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M SITED K and J to enforce a right of pre-empti(m in respect of property which 
he alleged K had sold to J. K deni^ that she had sold snch property to J. J set up 
as a defence that M had waived his right of pre-emption. The Court of first in- 
stance dismissed the suit on, the ground that the alleged sale had not taken place. 

appealed, making M and^ K respondents. The lower Appellate Court dismissed 
the appeal, also hidding that the alleged sale had not taken place. J then appealed 
the High Court, making K the respondent Meld that neither the appeal from 
tlie original decree in the suit, nor the appeal from the appellate decree therein, vms 
admissible. Meld also that the finding as to the alleged sale was one between the 
plaintiff and defendants in the suit, and not between the defendant-vendor and the 
defendant-vendee, who were liti^^ting, and would not bar adjudication of the 
matter in issue between them in a suit brought by the latter for the establishment of 
the sale. — Jumna Singh and another (Defendants) c. Kamar-un-nisa (Plaintiff), 
I. L. B., 3 All. 152 (P. B.). 

The holder of a decree for money applied for the attachment, in the execution 
of decree, of certain monies deposited in Court to the credit of the judgment-debtor. 
On 4th June 1877, the Court of first instance refused the attachment on the ground 
that the decree directed the sale of certain immoveable property for its satisfaction, 
and awarded no other relief. The order of tlie Court of first instance was aflBrmod 
by the lower Appellate Court on the 4th August 1877. Act X. of 1877, repealing 
Act VIII. of 1859 and Act XXIII. of 1861, came into force on Ist October 1877. 
On 13th November 1877 the decree-holder applied to the High Court for the admis- 
sion of a second appeal from the order of the lower Appellate Court, on the ground 
that the decree had been misconstrued : Held that an appeal under the repealed Act 
VIII. of 1859 was admissible under Act I. of 1868, s. 6, and that the order of the 
lower Appellate Court was also appfjalablo under Act X. of 1877, s. 584. — I. L. B., 

1 All. 668 (F. B.). See also 1. L. 11., 3 Cal. 662 (F. B.) and preceding case, and I, L. 
B., 2 AIL 91 ; I. L. R., 6 Cal. 259. But see I. L. R., 2 All. 74. 

Wntsii the decree of a Subordinate Court is under appeal to the High Court, it 
is open to the High Court to vary it, either in points in which it is erroneous, or in 
respect of matters occurring subsequently to the date of such decree which are ad- 
mitted. The plaintiff obtained a decree in a partition-suit in the Subordinate Judge’s 
Court for his share in certain joint family-property in the possession of the defend- 
ants (his co-parceners). Tlie decree was affirmed on anpoal. The defendants filed a 
second appeal in the High Court ; but, before it was decided, one of the defendants 
died. Tlie plaintiff, at the hearing of the second appeol, claimed a larger sliare in 
the family-property than he had been awarded by the decree of tlie Courts below. 
Meld that he (plaintiff) was entitled io a share in that of the co-parcener who died 
pendmUe lite^ and that the decree appealed from ought to be varied accordingly. Joy 
Narain Giri e. Girish Obundor (1. L. K., 4 Oal. 434) distinguished. A decree 
for partition does npt operate as a severance so long as it remains under appeal.-— 
Sakiikram M4h4dev Dinge (Original Defendant), Appellant, v. Hari Krishna Ddnge 
(Original Plaintiff), Respondent, I. L. B., 6 Bom. 113. 

Beoond ^ second appeal shall lie except on 

other grounds. the grounds mentioned in section 584. 

686, No second appeal shall lie in any suit of the nature cogni- 
No second appeal m oer- zable in Courts of Small Causes, when the 
^ amount or value of the subject-matter of the 

original suit does not exceed five hundred rupees. 

Iir applieations for review of Judgments of Courts of Small Causes constituted 
under Act XI. of 1865, the procedure laid down in the rules contained in chap. xliL 
the Code of Civil Procedure (Act X. of 1877) is to be strictly followed, witboi^ 
vefereoee to the procedure relating to new trials under a. 21 of Act XI. of 1865.— 
Ishan Cbatider Baneijee o. Loehun Gope, 5 Cal. Law Rep. 559. 

A Burt for money due on a contract within the meaning of Act XI. of 1865,a. 6, 
u none the Jess cognisable by a Small Cause Court, because it may be neoessaiy 
to go into ^e aooounts of hoik parties to see whether the amount claimed is reidly 
not. I. Li. B., 1 GaL 123 (24 W. R. 478). And thorofore no seooiid mmeal 
Bee fn^ n suit under Act X of 1877 s. 586.-Asawii Sin^ v. Dooiga Boy. XL 
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Ay order ott ftppMl from dome in an origliinl mii the naknn omdttifiio 
in Httfamat CkHirte of Small Oansea, nnder a. 562 of Act X. nf 1877, remanoifig tim 
auit for retrial, ie apfiealnble, a* 586 of Act SL of 187^ notmtbataiidiiig, aa that 
Motion applioi to appodb from appellate decrees, and act to appeals item erdera^ 
Collector ol BHiior, Hanamar cl the estate of Chandhii Ban jit ShDah, a Minor (Ba* 
leudant), e. dafar All IQiaii (Plaintiff), LL.B^Z AIL 18. 

A airxT ^ one deetse-holder as^nat another for the money rseeiTed hy the 
latter on a di? iaion between them ^ the proceeds of an eaecn^n*sak at his shm 
of such proceeda* under the order of the Conrt eieonting the decree^ is a snit of the 
natnre cognisable in a Court of Small Cannes, and consequently, where the amount 
of sttoh money does not exceed fire hundred ^rupees, no second appeal lies in shch 
. suit — ^Mata rmhad (Defeodaiit) c. Oauri (Plaintiff), I. L. B., 3 AIL 69. 

A ftnr by a landholder aminst a tenant for Bs. 130, being the yalue of a moiety 
of the produce of a grore ot maogoe trees held bjr such tenant, such amount being 
claimed in yalue of an agreement recorded in the teq/ih-ui-ars, and not in yirtue of 
any custom or right, is not cognizable in the Reyenue Ooui^ bat is oo^nizalde in h 
Court of Small Causes, and consequently no second appeal in the suit will lie.^-Baniam 
Tewari and another (Defendant) v. Sfdcina Bibi (Plaintiff), 1. L. B., 3 All. 37. 

Ok tbe death of K a dispute arose among her heirs as to the snooession to the 
ahare of which she was the recorded proprietor. In January, 1874, Y, who was not 
one of her heirs, and who was not a shareholder of such village, was recorded in the 
reyenue register as lambardar in respect of her share, and was so recorded until 
Pehru^, 1878, when his name was expunged, and the name of B, who was cue of 
the heirs, was recorded as the proprietor of snch share. N subsequently sned B to 
recover Bs. 70-13-4, being the amount which he had paid on account of revenne in 
respect of such share during the period beteween January, 1874, and February, 1878, 
Inststutiag snob auit in a Civil Court (Munsif). Held that tbe suit was not one cog* 
nizable in a Bevenue Court under s. 93 (g) of Act XVllI. of 1873, but one cogni-> 
■able in a (^vil Conrt. Held also that the suit was one for damages under s. 70 of 
Aet iX. of 1872, within the meaning of a 6 of Act XI. of 1805, and accordingly of 
tbe nature cognizable in a Court of Small Causes, and no second appeal in the suib 
would lia — ^Nath Pnuuid (Plmntiff) u. Baij Nath (Defendant), 1. B. B., 3 All. 66. 

A was the proprietor of nine ann^ of a monza, B imd Lis family of one 
■nnm, and 0 and others of the remaining six annas. B and his family having oocu* 
pied and enjoyed, to the exclusion of their co-shareholders, fifty-four hi|pha8 of the 
m^as, Bdled to pay any rent in respect of the such occupation. A instituted ■ 
suit against them (making C and the other holders of the six anuas share defend- 
ants to the suit) to recover the sum of Bs. 412-8 as the sum justly due to him after 
maktnfT all proper deductions, including as well as the share of the rent of the forty- 
fonr bighas to which the six annas shareholders were entitled to retidh as proprietors 
of a one anna share. Held that the facts sltowed an implied contract on the part of 
B and his family to nay to their co-shareholders whatever, upon taking an account, 
should appear to he due to them ; and that, inasmuch as the total amount sought to 
be recovered In the suit by A did not exceed 600 rupees, the suit was one which 
might have been brought In a Small Cause Court, and therefore the plaintiff bad no 

of eeoond appeal to the High Court under s. 586 of the Code of Civil Proce- 
dure. — ^Aaman Singh p, Dooiga Boy, 1. h. B., 6 Cal. 284. 

Tas jurisdiction of Small Cause Court is not oosted in a suit for daxnims fo^ 
enurying away the produce of certain land when the defendant sets up ritle to m land 
in imswer to the olatm. S« 586 of the Code of Civil Procedure predi^es a second ap- 

in a suit for damages under Bs. 500, although the suit has oeen instituted in the, 
District MunriFe Court and not in a Court of Small Causes, and althoimfa a oiratioi^ 
of title has been ridsed by the defendant and decided. Per Tamer, (Lf.— When a 
suit is bfought in a form in whk^ it is cognizable by a SmaU Cause Court imder Act 
XL of 1865, the Court cannot decline junsdiotion if it appears that h»jdenta]lY a 
question of title is raised whichit has not jurisdiction to determine for soy bOmr 
purpose than the decision of the suit before it. tinder such ciremnstsne^ the Ck^irt 
may, however, proper^ gnmt a reasondide adjoammeat that the quests mayhehti- 
ga^ and detexmhibd W the proper tribunaL Per Mnttiladiid Ayyir, J.-- The 
iion, what is a suitof w natufs cdgiteblb in Oouita of Smau Garni wtUmi ^ 
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aiming of of tho Civil FtooedtirrOode^ hts reference to the mode of adjudi* 
^tion and not to tke/ortim» and the fact that the suit ia instituted in the XMstxicI 
Mfin8if*s Court and not in a Court of summary jurisdiction makes no difference for 
the i^urposes of that section. If the niatt^ adjudicated on in a suit is only incident* 
idly in lesae cr cognizable, the adjodieation is final, whether by a Court of coneunent 
or limited jurisdiction, only for the purpose and object of that snit. Per Innes J.-^ 
The dec^^ of a Small Cause Court in a case where a question of title is raised inci* 
^ntally is no bar to a suit upon the title under s. 13, expl. 2, of the Civil Procedure 
(^6, because the Small Cause Court is not competent to pass a decree upon the 
title. — Manappa Mudali (Plaintiff), Appellant, c. 8. T. McCartliy (First Defendant), 
Respondent^ 1. L. R., 3. Mad. 192. 

687. The provisions contained in Chapter XLI. shall apply, as far 
Provisions as to second as may be, to appeals under this chapter, and to 
the execution of decrees passed in such appeals. 


CHAPTER XLIII. 

Of Appsals from Orders. 

Orders appealable. , appeal shall lie from the follow- 

ing orders under this Code, and from no other 
such orders ; — 

(1) oniers under section 20, staying proceedings in a suits ; 

(2) orders under section 32, striking out or adding tlie name of 
any person as plaintiff or defendant ; 

(3) orders under sectiou 86, or section 66, directing that a party 
shall appear in person ; 

(4) orders under section 44, adding a cause of action ; 

(5) orders under section 47, excluding a cause of action ; 

(6) orders returning plaints for amendment or to be presented to 
the proper Omrt ; 

(7) orders under section 111, setting-off, or refusing to set-off, one 
debt against another ; 

(8) orders rejecting applications under section 103 (in cases open 
to appeal), for an order to set aside the dismissal of a suit ; 

(9) orders rejecting applications under section 108, or an order to 
set aside a decree ex parte ; 

(10) orders under sections 113, 120, and 177 .; 

(11) orders under action 116 or section .245, rejecting, or return- 
ing for amendment, written statements or applications for execution of 
decrees ; 

(12) orders under sectioas 143 and 145, directing anything to be 
impounded ; 

(13) orders under section 162, for the attachment and sale of 
moveable property; 

(14) ordeiH under section 168 for attachment of property, and 
orders under section 170 for the sale of attached property ; 

(15) orders under section 261, as to objections to draft-conveyances 
or draft-asdorsements ; 

(18) orders under sectiou 294, the first paragraph of seotion 812, 
or secli^ 813, for oonfinnitig^ or setting aside, or i^usiog to aside, 
a sale of immoveable property ; 
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(17) otdeta in msoivenoy^ttew, 

Son 866, paragraph two, section 867. op seci 
‘“"“(W^rdew rejecting applications under section 870 for dwaisal 

*(^) orders under section 371, refusing to set aside the abatemepi 
or dismiBsal of a suit ; , , . 

(21) orders disallowing objections, under section 372 ; 

(22) orders under section 454>, section 455, or section 458, directing 
a next friend or guardian for the suit to pay costs ; 

(23) orders in interpleader-suits under section 473, clause (a), (6), 
or (d), section 475, or section 476 ; 

(24) orders under section 479, section 480, section 485, section 492, 
section 493, section 496, section 497, section 502, or section 503 ; 

(25) orders uuder section 514, superseding an arbitration ; 

(26) orders under section 518, modifying an award ; 

(27) orders of refusal under section 558 to re-admit,or under sec- 
tion 660 to re-hear, an appeal ; 

(28) orders under section 562, remanding a case ; 

(29) orders under any of the provisions of this Code, imposing 
fines, or for the arrest or imprisonment of any person, except when such 
iooprisonment is in execution of a decree. 

The orders passed in appeals under this section shall be final. 

Am xppkal lies against an order rejecting a plaint on the ^ound of its being in- 
stlfficiontly stamped. — ^Ajoodhya Porshad v. Gunga Pershad, 1. L. li., 6 Cd. 249. 

Am ORDsn refusing an apiplication, under s. 32 of Act X. of 1877, by a person 
to be added as a defendant in a suit, is not apjiealablc. — ^Karman Bibi and otliers 
(Petitioners) v. Misri Lall (Plaintiff), I. L. R., 2 All. 904. 

Whbrb an appeal is dimissed, under s. 556 of Act X. of 1877, for the appel- 
lant’s deftiult, the order dismissing it is not appealable. — ^Nand Bam and others 
(Defendants) v. Muhammad Bakhsh (Plaintiff), I. L. B., 2 AIL 616. 

Where a suit has been referred to arbitration by an order of Court, and the 
Court afterwards gives judgment according to the award made upon such reference,, 
such judgment is final, and no appeal lies therefrom. — 1 Hay S66 (Marshall 163) 

14 W. R. 33, 17 W. R. 30, (P. C.) 23 W. R. 429. See 15 W. k, F. B., 9. 


Although the auction-purchaser may not apply under Act X. of 1877, s. 311, to 
have a sale set aside, he may be tk party to the proceedings after an application has 
been made under that section, and then, if an order is made against nim, he can 
an^al from such order under s. 588. — ^itanthi Ram v. Bankey Lai, I. L. B., 2 AIL 


A PERSON applying nnder Act X. of 1877, s. 344, must satisfy the Court that 
his case comes within the provisions of s. 351, and the burden of proof lies upon 
him. An order dismissing such an application is appealable under s. 58e.— 
Humtax Hossein v. Brij Monun Thakoor, 1. L. B., 4 Cal. ^8. Followed in I. L. R., 


6 Cal. 168. 


Am order made by a lower Court, directing a suit to be re-admitted and regis- 
tered on the file of the Court, is not appealable. Second appeals to High Court 
must either come within chap. xlii. or ss. 588 and 591 of Act X. of 1877. — Hiidha- 
mun Jha and others (Defendants) «. Jinghoor Jha and others (FSaintifis), I. L. R.. 
6 Cal. 711. / -o V y. , 

Am order refusing to grant an application to be made an insolvenl is apped- 
able under cL 17, s. 588 of the Code ox Civil Procedure j such an order miiEt he con- 
sidered to Im one made under s* 351. Juggutjeebun Gooptoo e. Hai^eociQRaar Pa 
(LL.E..5 0al. 71^ dissent^ from.— Bakhsh (Jn 
(Docree-Wder), I. L. B., 6 Cal. 108. 
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IS no Appeal from an order made nnder Act X. of 1877, a. 351, refuaing 
to grant an application to be made an ineolvent. The appeal allowed under e. 588, 
cl. 17, so far as an order under a S51 is conoemed, is on behalf of the judffment- 
creditor on]y^<^aggatjeebun Gooptoo «. Haro Goomar Pal, I. R., 5 Cm. 71 
Dissented from in I. L. R., 6 CaL 188. 

Mattees in dispute were referred to arbitration without the iuteirention of the 
Court. An award was made, and upon an application under s. 525 of Civil Pro- 
cedure Code to hie the award, one of the parties showed cause why the award should 
not be hied, and the Subordinate J udge held the objection to be good. Held that 
no appeal lay. — Sree Ram Ohaudhry (Petitioner) v, Dcuobundhoo Chaudhry (Opposite 
Party), I. L. R., 7 OsL 490. 

An order on appeal from a decree in an ori^nal suit of the nature cognizable 
in Mufassal Courts of Small Causes, under s. 562 of Act X. of 1877, remanding the 
suit for re-trial, is appealable, B. 586 of Act X. of 1877 notwithstanding, as that 
section applies to appeals from appellate decrees, and not to appeals from orders. — The 
Collector of Bijnor, Manager of the estate of Chaudhri Ranjit Singh, a Minor (De- 
fendant) V, Jafar All Khan (Plaintih), I. L. B., 3 All. 18. 

Whebb, in a suit for the hling of an award made on a private reference to arbi- 
tration the Court of hrst instance, holding that there was no reason to remit such 
award to the re-considoration of the arbitrator, under the provisions of s, 520 of Act 
X. of 1877, or to set it aside under h. 521 of that Act, did not proceed to give judg- 
ment according to such award followed by a decree, but merely directed that such 
award should be hied : Held that its order was not appealable as a decree, or as aa 
order. — Ramadhin and ianothor (Defendants) e. Mahesh and another (Flaintihs), 
I. L. R,, 2 All. 471, ‘ 

A DECISION of a Judge directing a penalty to be enforced under the Stamp Act, 
the case being afterwards proceeded with, is not appealable as a decree, as it cannot 
be said to be a decree ahecting the merits of the case or the jurisdiction of tho 
Court. Nor can such a decision he said to be ^ an order as to a hne** within the 
mcaniiig of Act VIIL of 1859, s. 365 (corresponding with Act X. of 1877, s. 588, 
cl. 29), which is not intended to apply to penalties under the Stamp Act, but only to 
hnes which may be levied under tlio Code itself, — Sonaka Chowdrain u. Bhoobunjoy 
Shaba, I, L, R., 5 Cal. 311. 

An order for attachment and sale of property in execution of a decree is an 
order “ of the same nature with” an order made in tho course of a suit for attach- 
ment of the debtor’s property. The latter order is appealable under s. 588, cl. r, of 
the Code of Civil Procedure. It follows that an oraor for attachment and sale in 
execution of a decree is (according to the requirement of s. 588, cL J) *'of the same 
oatare with appealable orders made in the course of a suit,” and therefore is appeal- 
able under that section. — Palakdhari Rai and others (Judgment-debtors) u. Radha 
Persad Singh (Decree-holder). I. L. B., 8 Cal. 28. 

An Appellate Court rejected the application of the legal representative of a 
deceased sole plaintifE-appellant to enter his name in the place of such appellant on 
the record, on the ground that such application had not been made within the time 
limited by law, and passed an order that the suit should abate. Held that the order 
of the Appellate Court, passed under the first paragmph of s. 366 of Act X. of 1877, 
not being appealable under cl. 18, a 588, of that Act, nor being a decree within the 
terms of s. 2. from which a second appeal would lie, was not appealable. — Ahnoukd Ata 
(Plaintiff) o. Mata Badal Xial (Defendant), i. L. B., 3 All. 84^ 

An order made by a Subordinate J udge, dismissing an application under s. 563 
for the appointment of a receiver in a suit pending before him, or declining to nomi- 
nate a receiver, is an order under that section, and not under s. 505, and is therefore 
appealable under s. 588 of the Civil Procedure Code, as amended by Act Xlf. of 
1879. A Subordinate Judge, if he has good grounds, may decline to appoint a re- 
ceiver even after he has received the necessary authority from the District Juilge 
under s. 505 to do so. — Goosain Dulniir Puri (Plaintiff), Appellant, e. Tekait Hetna- 
rain and others (Defendants), Respondents, 6 Cal. Law Rep. 467. 

A PBCREE-HOLDE^ having assigned a share of her decree, applied several times 
jointly with such assignee for execution. On a subsequent application mad.6 by the 
original decree-holder alone, the Court, while granting the application, directea that 

C. R B4 
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4lte proce<jr1fl ftrisingfmm such execution only should be paid over to the' co^ecree- 
iiolders jointly. mM that the question in dispute being one between co-deor^- 
holders, and not between the parties to the suit or their representatives as contem- 
plated by art. c, s. 244 of the Civil Procedure Code, no appeal would lie from such 
eider.— Cymoneo {Decree-holder) v. Rtidha Romon (Objector), I. L. R., 5 Cal. 5^. 

Wheuk an application was ni^e for the issue of execution of decree, and the 
District Munsif made an order refusing execution, the decree being one passed not 
in a regular suit, and governed by the one-year limitation ; and the Subordinate 
Judge on appeal reversed the Munsif ’s order, applying the three years’ limitation : 
HfJd by the High Court that, as Act X. of 1877, s. 588, provided that orders passed 
in appeal from orders under s. 244 should he final, no second appeal lay ; and that 
the High Court eould not interfere under s. 622, as the Subordinate Judge had juris- 
diction to hear the appeal. — Suryaprakasa R4u v, Vaisya Sannidsi R4u, 1. L. R., 
7 Mad. 401. 

On the 25th June, 1879, a Subordinate Judge made an order setting aside the 
sale of immoveable property in the execution of a decree, from which an appeal 
was preferred, under Act X. of 1877, to the District Court on the 25th July, 1879, 
before Act XIL of 1879 came into force. Held that, as the appeal would not have 
lain at all, had Act XII. of 1879 been in force on the date of its institution, s. 102 
of that Act, did not apply, but as the appeal lay to the District Court under the law 
in force on that date, it was competent to dispose of it under the provisions of s. 6 
of Act L of 1868. — Durga Persliad (Decree-holder) v. Ram Churan and another 
(Judgment-debtors), 1. L. K., 2 All. 785. 

ALTHouaH Act X. of 1877, s. 57, contemplates the return of the plaint, should 
error be patent when it is first presented, yet there is ntilhing in the wording of 
that section which forbids the return of the plaint at a later stage in tlie suit. 
Where, therefore, after the issues in a suit were framed, the Court decided that it 
had no jurisdiction, and returned the plaint to be presented in liic* proper Court ; 
Held that in so doing the Court acted under s. 57 : and its decision, not coming 
within the definition of a decree” in Act XII. of 1879, s. 2, was not appealable as 
such, but was appealable under Act X. of 1877, s. 588, as an order. — Abdul Samad v. 
Hajeiidra Kishor Singh, I. L. R., 2 All. 557. 

A SUIT to redeem a iisufruotuary mortgage of certain lands was instituted in 
the Munsif ’h Court. After the suit hud l)cen admitted, and the parties called on to 
produce evidence, the Munsif ordered the plaint in the suit to bo returned to the 
plaintiff for presentation in the proper Court on the ground llmt tlie suit should have 
been instituted in the C<mit of the Subordinate Judge, the value of the property in 
snii, beingf beyond the jurisdiction of a Munsif ; Held that, under Act VIII. of 1859, 
the Munsif ’s order was appealable to the lower Appellate Court, and under Act X. of 
1877, the lower Appellate Court’s order to the High Court. — Kalian Dass and others 
(Plaintiffs) u. Nawal Singh and others (Defendants), I. L. R., 1 All. 620. 

By a decree in an administration-suit, A was appointed receiver ** to manage 
the estate.** A died, and by a subseonent order B was appointed receiver. One of 
the defendants in the suit applied to have B removed from tlie office of receiver on 
the ground of his alleged inisiuanagemeut of the estate. The application w’as refused. 
Held that the order of refusal was appealable, vrhetlier the former Code or the 
present Code of Civil Procedure was deemed to be applicable, being an order made 
in respect of a question arising between the parties to a suit relating to the execution 
of the decree. — Mitlubdt f Plaintiff) v. Liinji Nowroji Ban4ji and others (Defendants) ; 
Hsrrivnllubhd^s Oaliyindas (Original Defendant), Appellant, v. Ardasar Frdmji Moos 
(Receiver and Respondent), I. L. R., 6 Bom. 45. 

The Covkt of first instance made an order returning the plaint in a suit to be 
presented to the proper Court, on the ground that it was not competent to try such 
suit. On appeal from such order, tlie Appellate Court, holding that the Court of first 
inatauce was oompetent to try such suit, made an order ** decreeing the appeal.*’ It 
sabsequenUv made an additional order directing that the case ** should be returned 
for re-triaL’^ On appeal to the High Court from such additional order, held that the 
appeal would not Ik, as it was in reality one from an order passed in appeal from an 
order returning a plaint, which, under the lost clause of s. 588 of Act X. of 1877, 
was final, and not an appeal from an order remanding a case under e. 562, the char^ 
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t^r of the original order of the Appellate Court not altered by the paseiog of 
the additional order. — Kriehna Ram (Defendant) o. Narsing Sevak 6ingh and owere 
(Plaintiffs), I. L. R., 3 All. 356. 

A SUIT was instituted in September, 1877, when Act VIII. of 1859 was in opera- 
tioii« and a decree was passed on the 2nd February^ 1878, after the repeal of that 
Act. An appeal was preferred, but. on coming on for hearing, was dismissed for da>^ 
fault, on the 31st of May, neither the appellants nor tlicir pleader having appeared. 
On the 21 Bt June, the appellants applied, under b, 558 of Act X. of 1877, to have 
the appeal restor^, on the ground that the pleader whom they had engaged was a 
lunatic, and that, liaving engaged a pleader, they liad thouglvt it unnecessary to appear 
in person. The Judge rejected the application, and tlie applicants now appealed 
against the order rejecting this application. Held thfit the order of the 2l8t of June 
was made under Act X. of 1877, and was therefore open to appeal uuder s. 588 of 
that Act. Ran jit Singh v. Meharban Koer (2 C. L. R. 391) and Biirknt Hoosen ». 
Majidoon Nissa (3 C. L. R. 208) cited and distinguished. — Shaik Elahee Bakhsh and 
others (Plaintiffs), Appellants, v. Musammat Morachoo and others (Defendants), 
Respondents, 3 Cal. Law Rep. 593. 

The lower Appellate Court (Suboidinato Judge) decided on appeal by the defend- 
ants from the decree of the Court of first instance (Munsif ) tlwit the Court of first in- 
stance had no jurisdiction to entertain the suit, as the value of the subject-matter of the 
suit exceeded the pecuniary limits of its jurisdiction ; and onlored that “ the appel- 
lants appeal be decreed, the decision of the Munsif he reversed, and the record of 
the case be sent to the MunBif to return tlic plaint to the plaintiff for presentation to 
the proper Court.” The plaintiff appealed to the High Court from Ruch order as an 
order returning a plaint to be presented to the proper Court. Held that such order 
could not be regarded as one to which art. 6 of s. 588 of Act X, of 1877 was appli- 
cable. That relates to orders returning plaints for amendment or to be presented to 
the proper Court passed by a Court of first instance, and to an order by an Appellate 
Court upon an appeal to it from the decree of a Court of first instanoe on general 
grounds. The plaintiff’s proper course was to have prefeired a Hocond appeal. — 
Bindeshri Chaiibey and otherb (Plantiffs) o. Nandu (Defendant), I. L. R., 3 All. 456^ 

An allottee, under a private partition, sued to stay subsequent partition-pro- 
ceedings brought under Reg. XIX. of 1814, and to have his possession confirmed. 
The defendants objected to the valuation of the suit, and to the suit being heard by 
the Civil Courts, no proceedings having first been instituted before the Revenue 
Authorities. Held that such a suit should he considered to bo one for a declaratory 
decree, or for something in the nature of an injunction, and that, therefore, the 
plaint should not be stamped according to the value of the entire estate. That the 
question, whether the Collector would have brought the lands to partition, depended 
upon whether they wcto held “ in common tenancy*^ ; ” if they were not so held, the 
Collector would be only comj)etent to make an assignment of the revenue in pro- 
portion to the several portions of the land held by the shareholders. That a private 
partition is no bar to proceedings in the Revenue Courts under s. 30 of Beg. XIX. 
of 1814. A Munsif dismissed a suit, on the ground that, if it had been properly 
valued, it would not have come wiUiin his jurisdiction. The District Judge affirmed 
the Munsif ’s judgment, and directed tlie plaint to be returned for presentation to 
the proper Court under s. 57 of the Civil Procedure Code. This was not done. 
Held that a second appeal would lie. Ajoodhia Lall t;. Gumani Lall (2 C. L. B. 134) 
approved. Aioodhya Pershad v, Kristo tyal (15 W. R. 185) dissented from.— Joy- 
nath Boy (Plaintiff) u. Lall Bahadoor Bmgh and others (Defendants) 1. L. B., 8 
€al. 126. 

What Courts to hear ap* 589. An appeal from any order specified in 
pssis- section 588, clauses (15), (16), and (17), shall lie 

to the High Oourt. 

When an appeal from any other order is allowed by this chapter, 
it shall lie to the Court to which an appeal would lie from the d^ee 
in the suit in relation to which such order was made, or, when such order 
h pasi^ by a Court (not being a High Court) io the exercise of appellate 
jurisdiction, then to the High Court* 
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Aa Older on appeal from a decree in an WWfflmJre 

in Mnfftsflftl Oorts^OT Small Causes, under s. 562 of Act X. of 1877, remanamg the 
im't for re-toWs appealable, s. 586 of Act X of 1877 ©otwitotodingr, as that 
section applies to appeals from appellate decrees, and not to impems finm oidere. — 
The Collector of Bijnor. Manager of the estate of Cbaudbri Imjit Singh, a Minor 
(Defendant), v* Jafar Ali Khan (Plaintiff), 1. L. B., 9 ALL 18. 

090. The procedure prescribed in Chapter XLI. shall, so far as may 

Procedure in appeals from ^ appeals from orders under this 

orders. G(^e, or under any special or local law in which 

a different procedure is not provided. 

091. Except as provided in this chapter, no appeal shall lie from 
No other appeal from or- ^ny order passed by any Court in the exercise 

ders; but error therein may of its original or appellate jurisdiction ; but if 
be set forth in memorandum any decree be appealed against, any error, defect, 
of decree. irregularity in iny order, affecting the 

decision of the case, may be set forth as a ground of objection in the 
memorandum of appeal. 


An order made by a lower Court, directing a suit to be re-admitted and regis- 
tered on the file of the Coiirt, is not appealable. Second appeals to the High Court 
must either come within Act X. of 1877, chap, xlii., or ss. 588 and 691. — ^Hirdhamuu 
Jha V. Jinghoor Jha, 1. L. R., 5 Cal. 711. 

In a suit for rent, where the defendant alleged that a person not on the record 
had a joint interest with the plaintiff in the property in respect of which tlie rent 
was due : Meld, where the plaintiff disputed this, and objected to such course being 
taken, that it was improper to add such person as oo-plaintiff, and that, if added at 
all, it should be as defendant, in order that the issue between him and tlie plaintift 
might be properly tried.— Held also that in such a case an appeal lies under s. 591 
of the Civil Prooedurt Code. — Googlee Sahoo v. Premlall Saboo, 1. L. E., 7 CaL 148. 


CHAPTER XLIV. 

Op Paupek Appeals. 

092. Any person entitled under this Code or any other law to pre* 
Who may appeal as pau* f®^ appeal, who is unable to pay the fee 
per. required for the petition of appeal, may, on pre- 

senting an application accompanied by a memorandum of appeal, be 
idlowed to appeal as a pauper, subject to the rules contained in Chap- 
ters XXVL, XLI., XLII., and XLIII., in so far as those rules are 
appli<mble : 

Provided that the Court shall reject the application, unless, upon 
Proosduro on sppliostion ® perusal thereof, and of the judgment and de- 
fer Admission of appeal. cree against which the appeal is made, it sees 
reason to think that the decree appealed against is contrary to law or 
to some usage having the force of law, or is otherwise erroneous or 
unjust. 

No AFFBAL lies under Act X of 1877 firom an order made under that Act reject- 
ing an application for permission to sue as a pauper. — I. L. R., 1. All. 745 (F. 

An application for permiiMion to appeal as a pauper was presented, not by the 
applicant personally, hut by his pleader, and was on that ground rejected, Mek(f 
on an application to the High Court for revision, that s. 622 of Act X of 1877 did 
not apmy to a proceeding of so purely an interlocutory a character as men^oned 
In 8. &92, and such application therefore could not be entertained. — Harsaran Singh 
(FlaintilO v, Muhami^ Rasa and others (Defendants), L L. E., 4 AIL 91. 
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BdS* The inquiry into the pauperism of the applicant may be made 
either by the Appellate Court or by the Court 
Inquiry into pauperiam. against whose decision the appeal is made un- 
der the orders of the Appellate Court : 

Provided that, if the applicant was allowed to sue or appeal as a 
pauper in the Court against whose decree the 
appeal is made, no further inquiry in respect 
of his pauperism shall be necessary, unless the Appellate Court sees 
special cause to direct such inquiry. 


CHAPTER XLV. 


Of Appeals to the Queen in Council. 


594. In this chapter, unless there be sometliiug repugnant in the 
** Decree” deSned. subject Or context, the expression “ decree” in- 

cludes also judgment and order. 

Held that the High Court has not any power, under Act X. of 1877, or cl. 31 of 
the Letters Patent, to grant leave to appeal to Her Majesty in Council from an order 
of the Court remanding a suit for re-trial. The provisions of cl. 31 of the Letters 
Patent are repealed by the Code, and Act VI. of 1874 which preceded it. — Talley 
(Judgment-debtor) v. Jaiahankar and another (Defendants), I. L. R., 1 All. 726. 


595. Subject to such rules as may, from time to time, be made by 
When appeals lie to Queen Her Majesty in Council regarding appeals from 
in Oouiioil. the Ouurts of British India, and to the provi- 

sions hereinafter contained, 

an appeal shall lie to Her Majesty in Council — 

(а) from any final decree passed on appeal by a High Court or any 
other Court of final appellate jurisdiction ; 

(б) froin any final decree passed by a High Court in the exercise 
of original civil jurisdiction, and 

(c) from any decree, when the case, as hereinafter provided, is cer- 
tified to be a fit one for appeal to Her Majesty in Council. 


Thk High Court has not any power, under Act X. of 1877, or cl. 31 of tbo 
Letters Patent (which is repealed by Acts VL of 1874 and X. of 1877), to grant 
leave to appeal to the Privy Council from an order of the Court remanding a suit 
for re trial. — ^Talley (Judgment-debtor o. Jaisliankar and another (Defendants), 
1. L. R., 1 All. 726. 


An order of the High Court directing execution to proceed is not a ** final” 
decree, judgment, or order within the meaning of cl. a, s. 695 of the Code of Civil 
Procedure, Act X. of 1877. — Jogessur Sabal and others (Judgment-debtors) v* 
Musammat Muracho Kooer, under the Court of Wards (Decree-holder), 1 Cal. Law 
Bep. 354. 

An order passed on appeal by a High Court determining a question mentioned 
in 8. 244 of Act X. of 1877 is a final “ decree” within the meaning of s. 595 of that 
Act. Heldj therefore, where such an order involved a claim or question relating to 
property of the value of upwards of ten thousand rupees, and reversed the decisions 
of the lower Courts, that notwithstanding the value of the subject-matter of the 
suit in wliich the decree was made in the Court of first instance, was less than that 
amount, such order was appealable to Her Majesty in OounciL — ^Bam Kirpal Shukul 
(Appellant) v. Bup Kuar (Respondent), 1. L. B., 3 AIL 633. 

The District Judge of GhAzipur rc-calied to his own file the proceedings in the 
execution of a decree which were pending in the Court of the Subordinate Judge of 
wiahabad, and disallowed an application for the execution of the decree which had 
been preferred to that Judge. The High Court, on appeal from the order of the 
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w * T„J«, AnnilUed his order as void, for want of jurisdiction, and remitted the 

Dwtoot awlioation might be disposed of on its merits, directing that 

AeX XSdbe returned to the Subordinate Ju^ of ShaEabad. 
the .,r® ®ig.„e to appeal to Her Majesty m Council from the order of 

flit : EM that^uoHider was in the nature of an inter^toty order, 

j “rl^one :^m which the High Court could or ought to grant leave to apeal 

Boy^d others fJudgment-debtors; e. 
pfflWh (Decree-holder), I. L. B, 2 All. 65. 


696. la each of the cases meatioaed in 
Taine of aniyeot-m&tter. chuses (a) and (b) of aecfioo 595, 

the amount or value of the subject-matter of the suit in the Court 
of 6rst instance must be ten thousand rupees or upwards, and the 
amount or value of the matter in dispute on appeal to Her Majesty in 
Council must be the same sum or upwards, 

or the decree must itivuive, directly or indirectly, some claim or 
question to, or respecting, property of like amount or value, 

and where the decree appealed from affirms the decision of the 
Court immediately below the Court passing such decree, the appeal must 
involve some substantial question of law. 


A AND B purchafled the same pro|>ertie8, deriving the title through different 
persons. The value of the properties with mesne-prcifits was over Rs, 10,000. B 
granted two patni-leases of the properties to different persons. A was, therefore, 
obliged to bring two suits for the recovery of the properties, and the value of the 
•ttbiect-raatter in each suit was less than its. 10,000. ffeld tliat an appeal would lie 
to the Privy Council. — .Joogul Kishore (Plaintiff) u.^.Jotendro Mohun Tagore (De- 
fendant), I. L. R., 8 Cal 210. 


An order passed on ap|>ea] by a High Court determining a question mentioned 
in 8. 244 of Act X. of 1877 is a final “ decree” within the meaning of s. 695 of that 
Act, Jleldf therefore, where such an order involved a claim or question relating to 
property of the value of upwards of ten thousand rupees, and reveised the decisions 
of the lower Courts, that notwithstanding the value of the subject-matter of the 
suit in which the decree was made in the Court of first instance, was loss than that 
amount, such order was appealable to Her Majesty in Council. — ^Ram Kirpal Shukul 
(Appellant) e. Rup Kuar (Respondent), 1. L. R., 5 All. 6B3. 


Bw of oertain appeal*. Notwithstanding anything contained 

in section 595, 

no appeal shall lie to Her Majesty in Council from the judgment 
of one JuQge of a High Court established under the twenty-fourth and 
twenty -fifth of Victoria, chapter 104, or of one Judge of a Division 
Court, or of two or more Judges of such High Court, or of a Divisioa 
Court constituted by two or more Judges of such High Court, wherever 
each Judges are equally divided in opinion, and do not amount in num- 
ber to a majority of the whole of the Judges of the High Court at the 
time being ; 

and no appeal shall lie to Her Majesty in Council from any decree 
which, under section 586, is final. 

698. Whoever desires to appeal under this chapter to Her M^esty 
Applioatiott to Court whose in Council must apply by petition to the Uourt 
aMwoeomploliied ot decree is complained of. 

Tlfoe wiihttt wHoh sppU. 899; Such application must ordinarily be 
fMAtemiistboiiisdab made widiin six months from the date of such 

decree. 
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Bat if that period expires wbea the Court ts dosed, the applica* 
tion may be made oa the day that the Court re*opeus. 

600. Every petitiou under seotion 598 must state the grounds of 
Certifioate as to Taine or appeal, and pray for a certificate, either that, 
fitneM. , as regards amount or value and nature, the case 

fulHis the requirements of section 596, or that it is otherwise a fit one 
for appeal to Her Majesty in Oouiicil. 

Upon receipt of such petition, the Court may direct notice to be 
served on the opposite party to show cause why the said certificate 
should not be granted. 

Effect of refusal of certi- H such certificate be refused, the pe- 

fioate. tition shall be dismissed : 

Provided that, if the decree complained of be a final decree passed 
by a Court other than a High Court, the order refusing the certificate 
shall be appealable, within thirty days from the date of the order, to 
the High Court, to which the former Court is subordinate. 

602. If the certificate be granted, the applicant shall, within six 
Securitj^ aod deposit re- months from the date of the decree complained 

quired on grant of oerti- of, or wltliiu six weeks from the grant of the 
certificate, whichever is the later date, 

(a) give security for the costs of the respondent, and 

(6) deposit the amount required to defray the expense of transla- 
ting, transcribing, indexing, and transmitting to Her Majesty in Council 
a correct copy of the whole record of the suit, except 

(1) formal documents directed to be excluded by any order of Her 

Majesty in Council in force for the time being; 

(2) papers which the parties agree to exclude ; 

(3) accounts, or portions of accounts, which the officer empowered 

by the Court for that purpose considers unnecessary, and 
which the parties have not specifically asked to be included, 
and 

(4i) such other documents as the High Court may direct to be ex- 
cluded : 

and when the applicant prefers to print in India the copy of the 
record, except as aforesaid, be shall also, within the time mentioned in 
the first clause of this section, deposit the amount required to defray 
the expense of printing such copy. 

603. When such security has been completed and deposit made 
Admissian of appeal and to the satisfaction of the Court, the Court 

inrooednre thereon. may 

<a) declare the appeal admitted, and 

(b) give notice thereof to the respondent, and shall then 

(c) transmit to Her Majesty in Council, under the seal of the 
Court, a correct copy of the said record, except sifi aforesaid, and 

(d) give to either party one or more authenticated copies of any 
of the papers in the suit on his applying therefor and paying the rea- 
sonable expenses incurred in preparing them. 

604u At any time before the admission of the appeal, the Goui^ 
BoTooAtifm of aoceptanoe may, upon cause shown, revoke the acceptance 
of Moarity. of any such security, and make farther direo^ 

tions thereoxL 
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d06« If at any time after the admiesion of the appeal, bat before 
Vavrw to order fnrtlier the transmifidion of the copjr of the record, 
peonrity or payment. except as aforeSaid, to Her Majesty in Couocii, 

such security appears inadequate, 

or further payment is required for the purpose of translating, tran- 
scribing, printing, indexing, or traosmittiug the copy of the record; except 
as aforesaid, 

the Court may order the appellant to furnish, within a time to be 
fixed by the Court, other and sufficient security, or to make, within like 
time, tne required payment. 

Effoot of failure to comply 606. If the appellant fail to comply with 

with order. such order, tiie proceedings shall be stayed, 

and the appeal shall not proceed without an order in this behalf of 
Her Majesty in Council, 

and in the meantime execution of the decree appealed against shalj 
not be stayed. 

607. When the copy of the record, except as aforesaid, has been 
Rofund of balance of transmitted to Her Majesty in Council, the 

appellant may obtain a refund of the balance, 
(if any) of the amount which he has deposited under section 602. 

608. Notwithstanding the admission of any appeal under this 
Powers of Court pending chapter, the decree appealed against shall be 

appeal unconditionally enforced, unless the Court ad- 

mitting the appeal otherwise directs. 

But the Court may, if it thinks 6t, on any special cause shown by 
any party interested in the suit, or otherwise appearing to the Court, 

(а) impound any moveable property in dispute or any part thereof, or 

(б) allow the decree appealed against to be enforced, taking such 
security from the respondent as the Court thinks fit for the due per- 
formance of any order which Her Majesty iu Council may make on the 
appeal, or 

(c) stay the execution of the decree appealed against, taking such 
security from the appellant as the Court thinks fit for the due perform- 
ance of the decree appealed against, or of any order which Her Majesty 
in Council may make on the appeal, or 

(d) place any party seeking the assistance of the Court under such 
conditions, or give such other direction respecting the subject*tnatter 
of the appeal, as it thinks fit. 

Thrxb different plaintiffs, claiming through the same original title to be the 
owner of a certain mahdl, sued tho same defendant in separate suits for poaseasion 
and for the mesne-protits of their respective shares. The defence raised being the 
same in each case, the suits were heard together, the result being that in both the 
lower Courts and in the High Court the plaintiffs obtained a decree for their claims. 
The aggregate value of the three suits amounted to more than Rs. 10,000, though 
the vwue of each suit was under that sum. The defendant applied to be allowed to 
appeal in each case to Her Majesty in Council. HM that he was entitled to have 
each of the three cases admitted under the second clause of s. 696 of Act X. of 1877, 
as the decree hi each case involved indirectly a question of title to property of the 
amount or value of Rs. 10,000. The Court lias power under s. 608 to stay execution 
of a decree of the High Court in a suit subsequently appealed to Her Majesty in 
Council. Quastek — Whether the Court has power to order restitution of possession 
of property already taken in execution of its owm decree pending an appeal to the 
Privy Council. — Ashan-ul-lah ^Appellant) v. Karoona Moyi Chaiidhri <Re* 
apondent) ; Rohani Ghaudhram (Appellant) v. Kiaben Gobind Vim (Bespondent). 
*<W.JUwBep.l!». ' ‘•r- o ^ -r /, 
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B09. If, at auy time during tt'.e pendency of the appeal, the aecnrity 
tanmse of sooarity found furukhed by either party appears inadeqaute, 
Snadoqtuate. the Court may, on the application of the other 

party, require further security. 

In default of such further security being furnished as required by 
the Court, if tbe original security was furnished by the appellant, the 
Court may, on the application of tbe respondent, issue execution of the 
decree appealed against as if the appellant had furnished no such 
security. 

And if the original security was furnished by the respondent, the 
Court shall, so far as may be practicable, stay all further execution of 
the decree, and restore tbe parties to tbe position in which they respect- 
ively were when the security which appears inadequate was furnished, 
or give such direction respecting the subject-matter of the appeal as it 
thinks fit. 

610. Whoever desires to enforce or to obtain execution of any 
Procedure to enforce order of Her Majesty in Council shall apply 
orders of Queen in Council, by petition, accompanied by a certified copy of 
fhe decree or order made in appeal and sought to be enforced or execut- 
ed, to the Court from which the appeal to Her Majesty was preferred, 

< Such Court shall transmit the order of Her Majesty to the Court 
which made the first decree appealed from, or to such other Court as 
Her Majesty by her said order may direct, and shall (upon the applica- 
tion of either party) give such directions as may be required for the 
enforcement or execution of the same ; and the Court to which the said 
order is so transmitted shall enforce or execute it accordingly, in the 
manner and according to the rules applicable to the execution of its 
original decrees. 

When any moneys expressed to be payable in British currency are 
payable in India under such order, the amount so payable shall be 
estimated according to the rafe of exchange for the time being fixed 
by the Secretary of State for India in Council, with the concurrence of 
the Lords Commissioners of Her Majesty^s Treasury, for the adjustment 
of financial transactions between the Imperial and the Indian Govern- 
ments. 

* ^ Bivobb a decree-holder in the District Court can obtain execu<3on nf a decree 
which has been affirm^ by the Privy Council, he must produce, on the application 
execution, a certified copy ol! the order passed hy Her Majesty in CouxiciJ. — 
uggemath Sahoo^v. Judoo Koy Sin^h, I. L. li., 5 Cal. 329. 

, As appeal was preferred to tlie Privy Couacil from a final decree passed upon 
appeal by the High Court, and B and certain other persons on behalf of the appel- 
lant gave security for the costs of the respondent. The Privy Council dismissed the 
appeal, and ordered the appellant to pay the costa of tlie ^^Hpondent, The respond- 
applied to the Court of first instance for the execution of that order against B 
and me other persons as sureties, TIeld that under Act X. of 1877, ss. 610 and 253, 
such order could be executed against the sureties. — Bans Bahadur Singh v. Mhghla 
Begam, I. L. B., 2 All. 6(H (J'. B.). 

A DBCBEB obtained on appeal by certain defendants in the High Court waa 
ap|><^led to the Vnvy Council by one only of tlie two plaintiffs to the suit, and the 
dectsioh of the High Court was reversed ; tiie plaintiff wdio had appealed assigned 
her share in the order of the Privy Council to one of the defendants, and delivered 
him tlie eerrified copy of the decree made in the Prhy Council. The plaintiff who 
Ind not appealed to tbe Privy Council applied to the High Court for leave to trans- 
mit the order to the Court of first iustance for execution of Ihe share decreed id hii% 

O. B. 35 
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». i . jijiAHnt nf the m w’ir"'"" "* above-mentioned, va.» naable to prodneeifep cerfi- 
bot on account of ^ Council. The Judge prewduw over the Privy 

ged copy of Ito decree held that the production of a certified copy 

P??vy Counal was excusable under the cironmstanpes, but refill 
of the j tjjat the decree of the Court of first instance, which 

**’® bv the Privy Council, could only bo executed as a whole, and not partly 

appeal per W C J.-That the duties of a judg^ 
in dealing with the meaning of decrees of the Privy Coimcil are purely ministerial, 
and that any order made in such ministerial capacity could not be considered a judg- 
nent, and could not, therefore, bo made the subject of an appeal to a Bench or the 
liirh Court under s. 15 of the Charter. Per White and Mitter, J J.—An order of a 


udae presiding over the Privy Council Department in the High Court, rejecting an 
ppheation for execution, is a final order, and is a judgment within the meaning of 
. 16 of the Charter, and is therefore appealable. — In the matter of the petition of 
jilly Soondery Dabia. Kally Soondeiy Dabia r. Hurrish Chunder Chowdhty, I, L- 
..,6 Cal. 694. 


611. The orders made by the Court which enforces or executes the 
Appeal figainat order ro- order of Her Majesty in Council, relating to 
ating to execution. such enforcement or execution, shall be appeal- 

ble in the same manner and subject to the same rules as the orders of 
ach Court relating to the enforcement or execution of its own decrees. 


Power to make rules. 


612. The High Court may, from time to 
time, make rules consistent with this Act to 


regulate — 

(а) the service of notices under section 600 ; 

(б) iihe grant or refusal of certificates, under sections 601 and 602, 
>y Courts of final appellate jurisdiction subordinate to the High Court ; 

(c) the amount and nature of the security required under sections 
j02, 605, and 609 ; 


(d) the testing of such security ; 

(e) the estimate of the cost of transcribing the record ; 

(/) the pre()aratioo, examination, and certifying of such transenpt ; 
(ff) the revision and authentication of translations ; 

the preparation of indices to transcripts of records, and of 
ists of the papers not included therein ; 

(i) the recovery of costs incurred in British India in connection 
ith appeals to Her Majesty in Council, 

and all other matters connected with the enforcement of this 


hapter. 

All such rules shall be published in the local official Gazette, and 
PnblioationofnileB. shall thereupon have the force of law in the 
High Court and the Courts of final appellate 
jurisdiction subordinate thereto. 


613r All rules heretofore made aud published by any High Court 
LegsHsaMoii of exiiting relating to appeal to Her Majesty in Council, 
and in force immediately before the passing of 
.bis Act, shall, so far as they are consistent with this Act, be deemed to 
mve been made and published hereunder. 


614. In sections 595 and 612, the expression ' High Court* shali be 
^ deemed to include also the Recorder of Ran- 

goon, but not so as to empower him to make 
•ules hiiidin^ on Courts othej* h^s ow^* Court. 
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010. Tke nile 9 And restrictions referred to in Ber^l Begnbtim HI. 
“TmertiriiiftTiiii of Bengal 1828, section lY. clause shall be dbesci^- 
Eegiiisitioii Ui. of lesSf ed to be the rules and restrictions applicable 
oeotkm i, oiaoM 6. to appeals under this Code from the decisions 

of the High Court of Judicature at Fort William in Bengal. 

Saving of Her M^'esiy's 010. Nothing herein contained shall be 

plesiM, understood — 

(a) to bar the full and unqualified exercise of Her Majesty’s 
pleasure in receiving or rejecting appeals to Her Majesty in Council, or 
Otherwise howsoever, or 

(b) to interfere with any rules made by the Judicial Committee of 

tmaof nilea foroondnot Council, and for the time being in 

of buBinesa before Judicial force, for the presentation of appeals to Her 
Ck>mmittee. Majesty in Council or their conduct before the 

said Judicial Committee. 

And nothing in this chapter applies to any matter of criminal or 
admiralty or vicc-adiniralty jurisdiction, or to appeals from orders and 
decrees of Prize-Courts. 


PART VII. 

CHAPTER XL VI. 

Op Rsperencb to and Revision by the High Court. 

617. If, before or on the hearing of a suit or an appeal in which 
Reference of question to the decree is final, or if, in the execution of any 

High Court. guch decree, any question of Jaw or usage hav- 

ing the force of law, or the construction of a document, which construc- 
tion may affect the merits, arises, on which the Court trying the suit 
or appeal, or^ executing the decree, entertains reasonable doubt, the 
Court may, either of its own motion or on the application of any of the 
parties, draw up a statement of the facts of the case and the point on 
which doubt is entertained, and refer such statement with its own 
opinion on the point for the decision of the High Court. 

Tub above section applies to M. S. C. C. and P. S. C. C. 

I, under the terms of a will, although not expressly appointed an exe- 
eator, was directed to receive and pay the testater’s debts, and to get in and distri- 
bote his personal estate : Held that A must be taken to have been appointed under 
the will an executor by implication, la the goods of Baylis (L. R. 1 P. M. 21) 
fotlowsd. The order made by a District Judge on an application lor probate, not 
Vnag a final order, cannot be referred for the opinion of the High Court under s. 617 
the Code of Civil Proc^nre. But the Court will, under certain cireumstanees, 
eatertaiii such an application, as a Court of concurrent jurisdiction, under s, 264 of 
the Indian Sucoessum Act. — In the matter of Manoher Mokaijee (Petitioner), I. L. R., 

618. The Court may either stay the proceedings or proceed in the 

Ctmtt may pass decree Botwithstanaing such reference, and may 

mtiogent upoa opinion of pass a decree or order contingent upon tJbe 
opinion of the High Court on the point 
ferred ; 
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but no execution shall be issued, property sold, or penbn iinpri* 
Boned in any case in which such reference is made until tho receipt 
a copy of the judgment of the High Court upon such reference. ' 

The above section applies to M. S. 0. C. and P, S. C 0. ^ 

619. The High Court shall hear the parties to the case in which the 
raagmout of High Court reference is made, in person or by their r^pec? 
to be transmitted, and case live pleaders, and sitall decide the point so 
disposed of accordingly. referred, and shall transmit a copy of its judg-» 
ment, under the signature of the Registrar to the Court by which thei 
reference was made ; and such Court shall, on the receipt thereof, pro- 
ceed to dispose of the case in conformity with the decision of the High 
Court 

The above seotion applies to M. S. C. C. and P. S. C. C. 

Costs of referonoe to 620. Costs (if any) conseefuent on a refer- 
High Court. ence for the opinion of the High Court shall 

be coi^ts in the case. 

The above section applies to M. S. C. C. and P. S. C. C. 

621. When a case is referred to the High Court under this chapter. 
Power to alter, &o., de- High Court may return the case for amend- 

orees of Court making re- ment, and may alter, cancel, or set aside any 
ferenoe. decree or order which the Court making the 

reference has passed in the case out of which the reference arose, and 
make such order as it thinks fit 

The above section applies to M. S. C. C. and P. S. C. C. 

622. The High Court may call for the record of any case in which 
Power to call for record appeal lies to tbe High Court, if the Court 

of oases not appealable to by which the Case was decided appears to have 
High Court. exercised a jurisdiction not vest^ in it by law^ 

or to have failed to exercise a jurisdiction so vested, or to have acted in 
tho exercise of its jurisdiction illegally or with material irregularity ; 
and may pass such order in tbe case as the High Court thinks fit. 

The above seotion applies to M. S. G. C. and P. S, C. 0. 

The discretionary power of a Civil Court, before or against which an offence 
mentioned in s. 468 or 469 of Act X. of 1872 is alleged to have been committed, to 
grant or withhold sanction to the prosecution for such offence, is not snbject to revi^ 
eion by the High Court under s. 622 of Act X. of 1877. — ^In the matter of the peti- 
tion of Madho Pershad, I. L. R., 3 All. 508. . 

8. 9 of the Specific Belief Act does not prohibit a rehearing under 8. 105 of the 
Code of Civil Procedure. A rehearing differs 'widely from a review, A High Court 
can interfere under s. 622 of tlie Code of Civil Procedure without an application 
made to it by a party to a Buit— Andrew Antliony (Plaintiff), Appellant, and Her: 
J. M. Dupont (Second Defendant), Respondent, 1. L. B., 4 Mad. 217. 

The rule of English practice which prevents a minor from instituting a suit 
in fonnd pmperU mruu^ his next friend, unless he gives proof not only that he is 
himself a pauper, but that the next friend is a pauper, and that he cannot get any 
fiubstantial person to act as his next Mend, is not to be found in, or dediioed froiiL 
tho provisions of the Civil Procedure Code, — Venkatanarosiyya by his Mhfsr am 
j^uardiah Linga Bdyadu (Feiitionor), v. Achemma (Counter-Petitloiier), 1. li. 8 Madt 
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WHSKft an aoctiozi-pnrchaseT applied to the High Court to set aaide^ in the 
exerciae of its powers under s. 622 of the Oiiril Procedure Code, an order setting 
afdde a sale of immoveable property in execution of a decree, on tlie ground that 
such order was illegal, such application being made nearly seventeen months after 
the date of such order, the Court, having regard to the time that had elapsed before 
such application was made, refused to interfere. — In the matter of the petition of 
Purga Prasad u. Sheo Charan Lai and others, I. L. R., 4 All. 154. 

It is only on the application of a party interested that the High Court can act 
as a Court of Revision under s. 622 of the Civil Procedure Code. Accordingly, 
where a Munsif, considering that the Subijrdiuatc Judge had acted without jurisaio- 
tion in setting aside, on appeal, certain orders made by him, brought the matter to 
the knowledge of the District Judge, who took the same view, aTid the latter referred 
the case to the High Court under that section, it was held that tho Court had no 
power to interfere. — Muhammad Faiz Ohaudhri (Plaintiff) u. (loluck Dass (Defend- 
ant), 7 Cal. Law Rep. 191. 

WuBRE an application was made for the issue of execution of decree, and tho 
District Munsif made an order refusing execution, the decree being one passed not 
in a regular suit, and governed by the one-year limitation ; and the Subordinate 
Judge on appeal reversed tho Munsif *h order, applying the three years* limitation : 
Meld by the High Court that, as Act X, of 1877, s. 588, provided that orders passed 
in appeal from orders under s. 244 should be final, no second appeal lay ; and that 
the High Court could not interfere under s. 622, as the Subordinate Judge hud juris* 
diction to hear the appeal. — Suryaprakasa R4u u. Vaisyu SanniAsi R4u, I. L. R., 
1 Mad. 401. 

An application to sue as a pauper having been refused, on the ground that tho suit 
was barred by limitation, the Iligh Court, on revision, permitted the applicant to re- 
new his application to the Court below. The Subordinates Judge verbally r^ected 
this second application, stating that he would deliver a written judgment. Beforo 
the written judgment was delivered, the applicant offered to pay tlie usual court- 
fees (although not actually tendering them at the time), and asked that the petition 
might be taken as a plaint filed on the date of the first application. This offer was 
mentioned and refused in the written judgment. IJeld^ on the case coming up to tho 
High Court under Act X. of 1877, s. 622, that tho circumstfinccs of the case wero 
not such as would justify tho Court in interfering under that section. — Ramsahai 
Sing V. Maniram, I. L. R., 5 Cal. 807. 

No Couht, other than a Court of Appeal or a Iligh Court acting under s. 622, 
can discharge an order of attachment is.sued by anoiiier Court. Where a claimant to 
property attached in execution of a decree interven<*s, but fails to gei tho order of 
attachment set aside, and is compelled to bring a suit to establish his right^ the dis- 
charge of the order of attachment cannot properly be asked for in such suit. Tins 
intervenor, having establislK'd bis title by declaratory decree or otherwise, should 
then carry the decree to the Court by wdiich the order of attachment was issued, and 
such Court is bound to recognize the adjudication, and govern istelf accordingly. — 
Niriyanrav D^modar «. Ddlkrishna Mabadev Gadre (I. L. R., 4 Bom. 529) followed, 
— Kolasherri Illath Narainau and another (Plaintiffs), Appellants, and Kolaslierri 
lUath Nilakandan Nambudri and another (Defendants), Respondents, I. L. R., 4 Mad. 

After a mortgage had been foreclosed under the provisions of Regulation XVTI. 
of 1806, the representative of the mortgagor deposited the mortgage-money in Court. 
The District Judge ordered that the money should bo paid to the mortgagee on the 
ground that the mortgagor hud not been personally served with the notice required 
by s. 8 of that Regulation, and that it did not appear that she had been aware of the 
foreclosure proceedings. The District Judge subsequently ordered the mortgagee,’ 
who was in possession of the mortgaged property under the term of the mortgage, 
to surrender the property. The mortgagee applied to thb High Court to revise these 
orders under s. 622 of Act X- of 1877. Meld that the application was entertaiaable 
under the provisions of that section, and tliat the orders of the District Judge were 
made without jurisdiction, .and should be set aside. — Hazari Lai (Petitioner) v, Khem 
Rai (Opposite Party), l.X. R., S AIL 576. 

WitiN a Court has refused to file an award upon an application under s. 596, 
€M Prooedure Code, no appeal lies against such decision, which is an order, and not 
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, i. * Hicrh rvuirt can interfere under 8. 622. An award Bade ande 

? iTtiiSis and partly exceeds the te^ of ^ 

SS Cnot be enJotoed by summary procedure under k 526 w to a^ iwrtto 
„ S^ot exceed those To refer to aAitoton qnestiow M^nn A 

comtruotiou of the award and questions left undecided bj it as a matter b^oad tbe 
scope of an aj^reement to submit to a scheme for the future manag^ement of a ddvB^ 
earn os regards conduct of suits, granting of demises, custodj^ of property, <H^ectioa 
of rents, appointment and removal of servants, and defrayment of <mrrent es^ndi- 
ttire. — K. Ky. Mdna Vikrama, Zdmorin, MabarAja Bahadur of Calicmt (Phunti^, 
Petitioner, o. MalHoheiy Kristnan Nambudri (Defendant), Counter-Petitioner, 1. L. 

3 Mad. 68. 


S INSTITUTED a suit against T in the Court of the Assistant Collector of the first 
class, wlio dismissed the suit. On appeal by S the District Court gave her a decree^ 
On second appeal by T the High Court held that, as the suit was one of the natiire 
cognizable in a Court of Small Causes, a second appeal would not lie in the Case, and 
dismissed it. T thereupon applied to the High Court to set aside, under the provi- 
sions of s. 622 of Act X. of 1877, the proceedings of both the lower Courts, on the 
ground that both those Courts had exercised a jurisdiction not vested in them by law, 
held that the High Court was competent to entertain such application, and to qaash 
tlie proceedings of both the lower Courts, under the provisions of S. 622 of Act X, 
of 1877, and the proceedings of both tliose Courts should be quashed. Observations 
by Stuart, C.J., on the powers of revision of the High Court under s. 622 of Act X. 
ox 1877. — ^Samam Tewari and another (Defendants) v. Sakina Bibi (Plaintifi),, 
I. L. B., 3 All. 417. 

Per Pearson, J., Oldfield, J., and Straight, J. — ^Wlien, under s. 622 of Aot X. of 
1877, the High Court has called for the record of a case in which no appeal lies to 
it, it may, under that section, pass any order in such case which it might pass if it 
dealt with the case as a second appeal under chap. xUi. of that Aot. Per Stuart, 
C.J, — ^The High Court may, under iliat section, pass in such case any order, whether 
in regard to fact or law, as it thinks proper. Where, in a case of the execution of a 
decree in which no second appeal lay to the High Court, the Appellate Court held, 
on the construction of the ueeroc, that it*awarded interest on the principal amount 
of tlie decree, the High Court, under s. S22 of Act X. of 1877, holding that tho 
Appellate Court has misconstrued the decree, and that the decree did not award such 
interest, modified tho order of tho Appellate Court accordingly^— In tli© matter of 
the petition of Maulvi Muhammad (Judgment-debtor) v, Syed Husain (Decree- 
holder), 1. L. B., 3 All. 263 (F.B.). 

The purchaser at a sale by public auction did, by the exercise of frand and 
collusion with tlio agent of tho execution-creditor (though without creditor’s per- 
sonal knowledge), succeed in becoming tlie purchaser at a depreciated value. There 
was no material irreguluiity in publishing or conducting the sale : Held that the 
Court which ordered the sale had jurisdiction to refuse to confirm the sale on the 
ground of the fraud practised by the agent of the execution-creditor and the pur- 
chaser, He^ also that the High Court had power under section 622 of Act X. of 
1877 to rescind the order made by the Court of fi.r8t instance confirming the ^e. 
Meld by Keman, J. — ^That the party defrauded ought not to be referred to bring a 
regular suit. The question ought to be decided at once on motion in the original 
cause. Held by Miittasdmi Ayy4r, J., tliat fnwid was a valid ground of relief on 
petition when it related to the mode in which the auction was held, and the pur- 
chaser was a party to it, but it was doubtful whether fraud was a ground of relief 
on petition when it was a remote cause of the sale. — Subhaji Bam c. Srinivasa Biu 
and Palliah, I. L. B., 2 Mad. 264. 

A AND B, both of whom set up a claim to certain land, broii^ht separate reirt- 
auits jMBpainst the tenants. Ih none of tiiese suits did the amount claiined exceed 
Bs. 100. Siibfio<|uently to tho instlhition of the rent-suits, A sued B to establish his 
title to the land in dispute. The District Judge, before whom the rentrsuits came 
^ smieal, allowed them to stand over until the decision in the suit between A and 
B. That snit wm decided m favour of B, and the Judge then decided mfinrails 
instituted by B in his favour, and dkmiss^ the suits instatuted by A. Mdd l^t no 
aiipt^ would th© mtit-erl ’ . , tio nni ef hMhgt. < i »'* 
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batrijiff otalnis was decided in them. MM also that there was no soeh} 

irregmarity on the part o£ the District Jadgo in the ooorse which he pursued o£ 
nuddng his decision in the rent^suit depend upon the decision in the salt ^ establish, 
title, as would justify ^e Court in interfering under s. 622 of the Civil Prooeduihe 
Code. Section 162 of Beng. Act VIII. of 1869 was enacted in order to protect 
parties in the position of raiyat-defendants, and to prevent tlieir lieing dragged up 
to the High Court in cases where the decree or demand is under Bs. 100« In such 
eases the decree is intended to have the same effect as that of the Small Cause 
Court. — ^Doorga Narian Sen t>. Bam Lall Chhutar, I. L. B., 7 Cal. 3B0. 

Cebtain immoveable property was, on the i5th February 1879, notidod for sale 
under a decree of a Civil Court on 15th March following, so that only 29, instead of 
BO, days elapsed between the day of the sale and the notitication. The sale having 
taken plaoe, the execution-debtor applied to the Deputy Commissioner to set it aside 
upon tiie ground that tlie sjile was illegal, the requirements of Act X. of 1877, s. 290, 
being essential to its validity. Upou that ground the sale was set aside as illegal by 
ihe Deputy Commissioner. On appeal, trie Judicial Commissioner reversed this 
decision, on the ground that the fact of tiie sale having taken place 29 iusteiul of 
80 days after the notification was merely an irregularity, and that, as the execution- 
debtor had not shown that ho had suffered any damage from the irregularity, the 
sale ought to be confirmed. An application was then made to a Division Bench of 
tlio High Court to set aside the onfer of the Judicial Commissioner confirming the 
sale, upon the ground that it was manifestly erroneous, and the Division Bench 
referred the question to a Full Bench : Whether assuming the requirements of 
s. 290 to be essential to the validity of a sale, the High Court had any power, cither 
under 24 and 25 Vic., c. 105, s. 15, or Act X. of 1877. a. 622, as amondod, to set aside 
tlie Judicial Commissioner’s order : field by the Full Bench, without answering iho 
question referred, that, assuming the requirements of s. 290 to be essential, the High 
Court had a right, under its summary powers, to set aside the sale itself, notwith- 
standing (and apart from the question whether it would sot aside) the order of 
Judiciaf Commissioner. — In re Bhckraj Keori, I. L. R., 5 Cal. 878 (F. B.). 


PART VIII. 

CHAPTER XLVIL 

Of Review of Judgment. 

ApplSoiiAloa for review of ^ 623. Any person considering himself ag- 
judgi^t. grieved — 

(а) by a decree or order from which an appeal is hereby allowed, 
hot from which no appeal has been preferred ; 

(б) by a decree or order from which no appeal is hereby allowed ; or 
(c) by a judgment on a reference from a Court of Small Causes, 
and who, from the discovery of new and important matter or evi- 
dence which, after the exercise of due diligence, was not within his 
knowledge, or could not be produced by him at the time when the de- 
cree was passed or order made, or on account of some mistake or error 
api^rent on the face of the record, or for any other sufficient reason, 
desires to obtain a review of the decree passed or order made against 
him, 

may i^pply for a review of judgment to the Court which passed the 
decree or m^e the order or to the Court (if any) to which Uie busU 
ness of the farmer Court has been transferred. 

^ A party who is not appealing from a decree may apply fora review 
of judgment notwithstanding the pendency of an appe^ by some other 
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lartT except wlien the ground of such appeal « common to the tt{>pli 
SK the appellant, or when, bemg a respondent, he can preaeat tr 
the Appellate Court the case on which he applies for the review. 

Tim section appli®* to M 


s. c. c. 


Tm order passed nnder the above section ^ 
g, 623 . — JEJiza Smith v. The Secretary of State, 1. L. K., 3 Oal. 340. 

TjBTE absence of a formal hndinj^ on an issue tried and decided by a Oonri 

of first instance is not an error calling for review of judgment in the High Court 
A party who not only bad an opportunity of raising a question, but who did raise it 
ill appeal, and on argument abandoned it, cannot, under ordinary circa mstanoes, be 
allowed to agitate question on review. — Sabapathi v. Subr^ya fiamanadhi^ I. 

2 Mad. 58. 


Applications for the extension of the period for the submission of an award, 
and orders thereon, should be made in writing and recorded. When a party has been 
prejudiced by having the time allowed for taking objections to an award curtailed by 
the Court, no apical lies, but a review should be granted by the Court of first in« 
stance. — Mouji rremji Set (Plaintiff), Appellant, v. Maliyakel Kojassan £oya Haji^ 
(Defendant), iiespondent, I. L. K., 8 Mad. 59. 

Whbrb a Judge allowed a review of his predecessor's judgment on the sole 
ground that it appeiu’ed to him that the judgment of his predecessor had done ia« 
justice ; Meld by the Hi^h Court (Morgan, O.J., and Iniies, J.) that .though the gene- 
rality of the terms used in the soctious of the Procedure Code, Act VIII. of 1859, 
relating to review of judgment, viz,, other good and sufficient reason" (see 376) 
and “ otherwise requisite tor the ends of justice" (see 378), confers a wide jurisdiction, 
this jurisdiction could not he held to authorize a Judge to revise and reverse hia 
predecessor's decree on the ground above-mentioned. If the review is asked for in 
reference to the oonolusiuus of fact drawn from tlie evidence, it should not be 
grunted simply upon the same evidence. Kcasut Hussani v. Hadjee Ahdoolah 
di8ou88od.~<»Bumau v, Kurunatha Tharakan, I. L. K., 2 Mad. 10. 


624. Except upon the ground of the discovery of such new and iin- 
To whom applications for portant matter or evidence as aforesaid, or of 

review may bo made. somc clerical error apparent on the face of the 

decree, no application for a review of judgment, other than that of a 
High Court, shall be made to any Judge other than the Judge who de<* 
livered it. 

The above section applies to M. S. C. C. 

A JuDQB of a Mufassal Small Cause Court has jurisdiction to direct a new 
trial of a case tried by bis predecessor, s. 21 of Act XI. of 1865 not having been 
repealed by the Civil Procedure Code (Act X. of 1877). Per Garth, C..I. — ^The Judge, 
however, in dealing with applications for new trial under s. 21, should have regard 
to the rule laid down in s. 624 of the Code of Civil Procedure.— Shumsher Ally v, 
Kurkut Shall, 1. L. B., 6 Col. 236. 

625. The rules hereinbefore contained as to the form of making 
Form of appUoatioaa for appeals shall apply, mutatis mvdemdis, to ap> 

nriew. plicatioua for review. 

Trb above section applies to M. S. C, C. 

An order made under Act X, of 1877, s, 409, i-efusing leave to sue as a pauper, 
is subject to review under s. 623. The provisions of s. 413 do not affect the right 
of a person against whom such order has been made to obtain a review. A peti- 
tioner applying for such review must file a copy of the order of which he seel^ a 
mview, togeUier with a meinorandoui of objections (ss. 541 and 625). — Adarii 
£dulji V, Manikji Bdulji, I. L. E., 4 Bom. 414. 

AK»Uo»tioiiwh«ir^«jte«l . 6^ If it appears to the Cooit that there 

is not sufficient ground for a review, it abaU 
reject the nppUcation. 
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If the Coiiirt be of opinioti that the application for the review 
Application when granted, should be granted, it shall grant the same, and 
the Judge shall record with his own hand his 
reasons for such opinion. 

Proviso. Provided that — 

(a) no such application shall be granted without previous notice to 
the opposite party to enable him to appear and be heard in support of 
the decree a review of which is applied for ; and 

(b) no such application shall be granted on the ground of discovery 
of new matter or evidence which the applicant alleges was not within 
his knowledge, or could not be adduced by him, when the decree or 
order was passed, without strict proof of such allegation. 

Tub above section applies to M. S. C. C. 

TriE Jiidp:e of a Miifassal Small Cause Court may grant an application for a 
review of judgment under Act X. of 1877. — Isan Chunder Banorjee u. Luchun Gope, 
I. L. li., 5 Ca). 809. 

Ak applicMtion under s. 311 of Act X. of 1877 to set aside n sale in execution 
of a decree having been made by the judgment-debtor, the Court executing the de- 
cree (Subordinate Judge) disallowed the objections, and passed an order confirming 
such sale. The judgment-debtor subsequently applied to the Subordinate Judge 
for a review of judgment. The Subordinate Judge, without recording his reasons 
for granting such application, irregularly proceeded at once to pass an order setting 
aside such sale, without cancelling the previous order confirming it. The auction- 
purchaser appealed to the District Judge. That officer, treating the appeal as one 
from an order granting an application for review of judgment, entertained it, and 
get aside the Subordinate Judge’s second order. jEfela that the District Judge was 
not justified in entertaining such appeal, such order not being one granting an ap]>liea« 
tion for review, but one setting aside a sale, and as such not appealable. Before a 
review of judgment is granted, an order granting the application for review and the 
reasons for granting the same should be recorded. — Bhairon Din Singh (Judgment* 
debtor) v. Ram Sahai (Auction-purchaser)f I* L. B., 3 All. 316. 

627. If the Judge or Judges, or any one of the Judges, who passed 
Application for review in the decree or oDler, a review of which is applied 

Court consisting of two or for, continues or continue attached tu the Court 
more Judges. at the time when the application for a review 

is presented, and is not or are not precluded by absence or other cause, 
for a period of six months next after the application, from considering 
the decree or order to which the application refers, such Judge or Judges 
or any of them, shall hear the application, and no other Judge or Judges 
of the Court shall hear the same. 

The above section applies to 11{. 8. C. C. 

628. If the application for a review be iieard by more than one 

Judge, and tlie Court be equally divided, the 
Application when rejected, application shall be rejected. 

If there be a majority, the decision shall be according to the opinion 
of the majority. 

Thb above section applies to M. S. C. C, 

629. An order of the Court for rejecting the application shall be 
Order of rejection final. final ; but whenever such application is admitted. 
Objections to admission, the admission may be objected to on the ground 

that it was — 

(a) in contravention of the provisions of section 624, 

C. P. 36 
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(b) iu.coiitraveutiaii of the provimn^ ofseetm 626, ©r 

(c) after the expiration of the period of liwitatioo prescnbed there- 
for and Without sufficient cause. 

Such objection may be made at once by an appeal against the 
order granting the application, or may be taken in any appeal against 
the final decree or order made in the suit. 

Where the application has been rejected in consequence of the 
failure of the applicant to appear, he may apply fv)r an order to have the 
rejected application restored to the file, and, if ic be proved to the satis- 
faction of the Court that he was prevail tea by any sufficient cause from 
appearing when such application was called on for hearing, the Court 
may order it to be restored to the file upon such terms as to costs or 
otherwise as it thinks fit, and shall appoint a day for hearing the same. 

No order shall be made under this section unless the applicant has 
served the opposite party with notice in writing of the latter applica- 
tion. 

No application to review an order passed on review or on an 
application for a review shall be entertained. 

The above eection applies to M. S. C. C. 

Av application under «. 311 of Act X. of 1877 to set aside a sale in execution 
of a decree hayin{( been made by the jud^nent-debtor, the Court executing the 
decree (Subordinate Judjje) disallt^wed the objtictions, and passed an order confirm- 
ing such sale. The 3\idgmcnt-debi<#)r snbseqncutly applied to the Subordinate Judge 
fora review of judgment. The Subordinate' Judg<*, without recording his reasons 
for granting such apnlication, irregularly procoodod at once to pass an order setting 
aside such sale, without canoo.llin,^ tUo previous order cotifinnmg it. The auction- 
purchaser appealed to the Distru 1 Jialg,*. That ol’fic^'r, treating the appeal as one 
from an order granting an npi'lita l<?»j for 'i view oT jmlgnient, entertained it, and 
set aside the Subordinate -Ttidge*:! s. e >u ! .) d t. iTfM tint the District Judge was 
not justified in entortjiiniag sih Ij appt h 1, s»i ;h order not being one granting an 
application for review, but one h tiiug asid^ a sale, and as such not appealable. 
Befoi*e a review of judgment is t):rai:ite.i, an order granting the application for review 
aqd the reasons for granting the same should be recorded. — hbairou Din Singh 
(Judgment-debtor) r. Ram Sahai (Auctiou-purchaeer), I. L. R., 3 All. 316. 

630. When an application for a review is granted, a note thereof 
Registry of application ^haW be made in the register, and the Court 
granted, and order for re- may at once re-h©ar the case, or make such 
hearing. order in regard to the re-hearing as it thinks 

fit 

The above section applies to M, S. C. C, 


PART IX. 

CHAPTER XLVIII, 

Special Rules relating to the Chartered High Courts. 

6S1. This chapter applies only to High Courts which are or 
Chapter to apply only to nereafter be established u nder the twenty-fourth 
certain High Courts, and twenty* fifth of Victoria, chapter 104 (Aw 

Act for establialdng H,igk QoVfTt^ of Judicature in India). 
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Apptieatiba of Oodo t6 632. Biccdpt as provided iti ihis cH^pter^ 
High Coartft. the provisious of this Code apply to su6h Higli 

Courts. 

High Ooarfc to record 633. The High Court shall take evidence, 
jadgmouts aooordiog to ite and record judgments and ordors, iu such maii<- 
own rules. a^r as it by rule from time to time direct! 

634. Whenever a High Court considers it necessary that a defctee 
Power to order exooufcioQ made ih t he exercise of its ordinary original 

of decree before asoertaia- Civil jurisdlctiou should be enforced before the 
meat of costa, aud amount of the Costs incurred in the suit can be 

ascertained by taxation, the Court may o:<ier that the decree shall be 
executed forthwith, except as to s6 inuch thereof as relates to the costs ; 

and, as to so much tliereof as relates to the costs, that the decree 
ezeoQtioa for costs sub- may bo executed as soon as the amount of the 
eequontly. costs shall be ascertained by taxation. 

635. Nothing in this Code shall be deemed to authorize any person 
Unanthorizod persons not ou behalf of another to addross the Court in 

to address Conrt. the exercise of its ordinary ongibal ciViJ juris- 

diction, or to examine witnesses, except when the Court shall have, in 
the exercise of the power conferred by its charter, authorised him so to 
do, or to interfere with the power of the High Court to make rules 
coucertiiiig advocates, vakils, and attorneys. 

636. Notices to produce documents, summonses to witnesses, and 
Who rnaj servo process every uthef judicial process, isstied in tiie 

of High Oonrb. exercise of tile ordinary or extraordinary original 

eivil jurisdiction of the High Court, and of its matrimonial, te.sta- 
mentary, and intestate jurisdictions, ercept summonses to defendants 
issued under section G! writs of execution, and notices under 
section 553, may be served by the attornevs in the suit, or by 
persons employed by them, or by such other persons as the High Court 
by any rule or order from time to time directs. 

637. Any non-judicial or quasi-judicial act which this Code requires 
Non-judicJai «ct8 may be to be done by a Judge* and any a6t which iiiay 

done by Registrar. be done by a Commissioner appointed id 

examine and adjust accounts under section 394, may be done by the 
Registrar of the Court, or by such other officer of the Court as the 
Court may direct to do such act. 

The High Court in iv, f^om time to time, by rule declare whet shall 
be deemed to be non-judicial and quasi-judicial acts within the meabilngl 
of this section. 

686. The following portions of this Code shairi bet; to fhb 
Sdetions uofc applying to High Court in the exercise of its erdihar^ dt 
Higb Odnrt in original otvil extraordinary original civil jurisdiction, nsfmely, 
joriadiofcion. sections 16, 17, and 19, sections 54, clauses (a) 

ami (6), 57, 119, 160. 182 to' 185 (both inclusive), 187, 189, l9p, 191, 
192 (so far as relates to the manner of taking eUdence), 198 io 206 
(both inclusive), and so much of section 409 as relates to the making 
of a memorandom ; 
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and section 679 shall not apply to the High Court in the exercise 
of its appellate jurisdiotion. extend or appl 

oon^in we»Sfof inifl- to any Judge of a High Court in the exerciw 
▼ant jurisdiofcion. of jurisdiction as an lusolvent Court. 

639 The High Court may, from time to time, frame forms for an^ 
* ® proceeding in such Court, and may make rule. 

Power to frame forme. books, entries, and aocounts to be kep 

by its officers. 


PART X. 


CHAPTER XLIX. 

Miscellaneous. 

640. Women, who, according to the customs and manners of the 
Eiomption of certain Country, ought not to be compelled to appear 

women from personal ap- in public, shall be exempt from personal 
pearanoe. appearance in Court. 

But nothing herein contained shall be deemed to exempt such 
women from arrest in execution of civil process. 

The above section applies to M. S. C. C, and P, S. C. C. 

It is not necessary that a special order of Court should be made empowering* 
an officer authorized to arrest a purda-nashin lady to enter the zandna of the house in 
which she resides. Under s. 336 of the Civil Procedure Code, if the officer is able 
to enter the house, he may break into any room in the house, including the zandna, 
in order to effect the arrest — S. M. Kadumbinee Dossee v. S. M. Koylashkamineo 
Dossoe. I. L. B.. 7 Cal. 19. 

641. The Local Government may, by notification in the official 
Local Gkivernment may Gazette, exempt from personal appearance in 

exempt certain peisous from Court any person whose rank, in the opinion 
personal appearance. Government, entitles him to the pri- 

vilege of exemption, and may, by like notification, withdraw such 
privilege, 

Tlie names and residences of the persons so exempted shall, from 
Lists of names of persons time to time, be forwarded to the High Court 
exempted to be kept in by the Local Government, and a list of such 
persons shall be kept in such Court, and a list 
of such persons as reside within the local limits of the jurisdiction of 
each Court subordinate to the High Court shall be kept In such subor- 
dinate Court 

When any person so exempted claims the privilege of such exemp- 
Costs of oommiasion ren* tiou, and it is consequently necessary to exa- 
derod iieoessaiy by olaimiiig mine him by comraision, he shall pay the costs 
privilege. ^ commission, unless the party requiring 

his evidence pays such costs. 

Thi above section applies to M. S. C. C. and P. 8. C, C. 
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MS. No Judge, Mepstratei or other jodioial pfficer shall be^ liable 
Fertans exempt from er- to awest Under civil process while going to, 
rest under oirii prooeBs. presiding in, or returning from, his Court. 

And, except as provided in sections 256 and 643, where any mat- 
ter is pending before a tribunal having jurisdiction therein, or believing 
in good faith that it has such jurisdiction, the parties thereto, their 
pleaders, tnukht^rs, revenue-agents, and recognized agents, and their 
witnesses acting in obedience to a summons, shall be exempt from ar- 
rest under civil process while going to or attending such tribunal for 
the purpose of such matter, and while returning from such tribunal. 

Thb above section applies to M. S. C. C. and P. S. C. 0. 

Wherb a native of Patna came from Calcutta to Madras on 24th October oa 
account of a suit pending, in which he was plaintiff, and, the case having been 
adjourned on 27th October for seven weeks, remained in Madras on account of the 
suit and was arrested on 10th November : Held that he was privileged under s. 642 
of the Code of Civil Procedure. — ^In the matter of Siva Buz Savuntliaram, I. L. B.. 
4 Mad. 317. 

Where a defendant in a suit in the High Court was arrested in execution of a 
decree of the Calcutta Court of Small Causes, while attending before an arbitrator 
appointed by the High Court to take a reference in the suit, it was held, that he was 
privileged from such arrest while so attending, and that the High Court bad power 
to direct his release from custody. Small Cause Courts in the presidency towns are 
subject to the order and control of the High Courts. In the matter of Omirtoliid 
Dey, I. L. R., 1 Cal. 78, followed. — In the matter of Jugessur Boy, 1. L. B., 5 Cal. 
Law Eep. 170. 

The general rule that a party to a suit is protected from arrest upon any civil 
process, while going to the place of trial, while attending there for the purpose of 
the cause, and while returning home, applies to a defendant to a suit under the 
summary*procedure sections of Act X. of 1877 who has not obtained leave to appear 
and defend, and who, therefore, cannot be heard at the trial. Questions as to the 
privilege of exemption from arrest, in the case of persons arrested under writs 
issued from the Small Cause Court in Calcutta, must bo governed by the English 
law, and not by s, 642 of the above Act. It is not a deviation sufficient to forfeit 
the privilege if the shortest road home is deviated from, and a less crowded and 
more convenient road adopted . — In re Sooreudro Nath lUy Chowdhry, I. L. li., 5 
Cal. 106. 

A Revenue Court is a “Court of Civil Judicature” within the meaning of g. 
651 of the Code of Civil Procedure. A person, tlicrcforo, who escapes from cus- 
tody under the process of a Revenue Court is punishable under that section. S. 642 
of the Civil Procedure Code only protects an accused iierson wiiile he is attending u 
Criminal Court from arrest “ under that Code.” Held, therefore, where a person, 
who had been convicted by a Magistrate, and had been fined, was arrested in execu- 
tion of the process of a Revenue Court while w'aiting in Court until the money to 
pay such fine was brought, that such person was not protected from such arrest by 
the provisions of that section, and that, having escaped from custody under such 
arrest, such person had properly been convicted under a. 651 for escaping from 
“ lawful custody.” — Empress of India v. Harakh Nath Singh, I. L. R., 4 All. 27. 

643. When, in a case pending before any Court, there appears to 
Procedure in case of oer. the Court sufficient ground for sending for iu- 
tain offences. vestigatiou to the Magistrate a charge of any 

such offence as is described in section 193, section 196, section 199, sec- 
tion 200, section 205, section 206, section 207, section 208, section 209, 
section 210, section 463, section 471, section 474, section 475, section 
476, or section 477 of the Indian Penal Code, which may be made in 
the course of any other suit or proceeding, or with respect to any docu- 
ment offered in evidence in the case, the Court may cause the person 
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accused to be detained till the rising of the Court, and may then send 
him in oiistciy to the Magistrate, or take sufficient bail for his appear- 
ance before the Magistrate. , • j , , 

The Court sliall send to the Mapsfcrate toe evidence and docu- 
ments relevant to the charge, an(J may bind over any person to appear 
and give evidence before such MagiHtrate. 

The Magistrate shall receive such charge and proceed with it ac- 
cording to Jaw. 

The above section applies to M. S. C. C. and P. S. 0. C. 

644. Subject to the power conferred on the High Court by section 
TTse of forms in fourth 639 and by the twenty-fourth and twenty-fifth 
sohednle. ^ of Victoria, chapter 104, section 15, the forms 

set forth in the fourth schedule hereto annexed, with such variation as 
the circumstances of each case require, shall be used for the respective 
purposes therein mentioned. 

The above section applies to M S. C. C. and P. S. C. C. 

Whetir the provisions of s. 258 of the Code of Civil Procedure have not been 
complied with, a Civil Court is not debarred from admitting evidence that the decree 
has been satisfied out of Court, for the purpose of an investigation with a view to 
sending the judgment-creditor to a Magistrate under s. 643 of the Code of Civil Pro- 
cedure. — ^The Queen v, Muttiirdman Ohetti, I. L. R., 4 Mad. 325. 

646. The language which, when this Code comes into force, is the 
Language of subordinate language of any Court subordinate to a High 
Courts. Court, shall continue to be the language of such 

subordinate Court until the Local Government otherwise orders ; 

but it shall be lawful for the Local Government from time to time 
to declare what language shall be the language of every such Court. 

The above section applies to M. S. 0. C. and P. S. 0. C. 

646A. In any Admiralty or Vice-Admiralty cause of salvage, tow- 
Atseesm in onuses of Age, or collision, the Court, whether it be 
salvage, &o. exercising its original or its appellate jurisdic- 

tion, may if it thinks fit, and upon request of either party to such Cause 
shall, summon to its assistance, in such manner as the Court may, by 
rule, from time to time, direct, two competent assessors ; and such asses- 
sors shall attend and assist accordingly. 

Every such assessor shall receive such fees for his attendance aii 
the Court by rule prescribes. Such fees shall be paid by such of the 
parties as the Court in each case may direct. 

The above section applies to M. S. C. C. and P. S. C. C. 

646. Whenever the Registrar of a Court of Small Causes has 
Power of Begieirttri. of doubt upon any question of law or usage 

Small Oause Ooitrta to state having the force of law, or as to the construe-* 
tioD of a document, which construction may 
affect the merits of the decision, he may state a case for the opinion of 
Judge ; and all the provisions herein contained relative to the stat^ 
ing of a caee by the Ju<^e shall apply, mutatis mtUandis, to the stab* 
ing of a case by the Registrar. 

The above section applies to M. S. C. C. and P. S. C. 0. 
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647« The procedure hereio preecribed ehall be followed* as fhr it caa 
liisoeiiaaeoiM proceed- be made applicable* in all proceedings in 
any Court of civil juriddictiou; other than suits 
and appeals. 

Tbe High Court may, from time to time, make rules to provide for 
Admiiisicm of affidavite M the admission, iu Buch proceedings* of affida- 
evidence, vits as evidence of tbe matters to which such 

athdavits respectively relate ; and such rules, on being published in tba 
local official Gazette, shall have the force of law. 

The aVjove section applies to M. S. C. C. and P. S. C. C. 

Ak appeal lies under s. 647 of the Code of Civil Procedure against an onler 
of a District Court under s. 5, Act XX. of 1863. — Siiltdn Ackeni sahib and other® 
(Petitioners), Appellants, t?. Shaik BAva Malimiyar (Ilespondent), I. L. R., 4 Mad. 
295. 

Tub procedure to be followed upon the sale of an under-tenure is that pre- 
scribed by the Civil Procedure Code. ^S. 311 does not apply only to sales made under 
chap. xix. of the Code, and the sale of ati under-tenure mav be set aside upon any 
of the grounds mentioned in that section. — Azizoonnessa IChatoon v. Gora Chand 
Dass, I. L. R., 7 Cal. 163. 

Thb provisions of the Letters Patent of 1865, o1. 36, that when the Judf^es of a 
Division Bench are equally divided in opinion, the opinion of the Senior Jndfj^e shall 
prevail, has been superseded by Act X. of 1877, s. 575 (which is extended to miscella- 
neous proceedings of the nature of appeals by s. 647 of that Act), so far as regards 
cases to wlych s. 575 is applicable. — Appaji Bhiv4v v, ShivULl Khubohand, 1. L. R., 
3 Bom. 204 (F. B.). 

Failcrb to comply with the provisions of ss. 182 and 183 of Act X. of 1877 
(Civil Procedure Code) in a judicial proceeding is an informality which renders the 
deposition of an accused inadmissible in evidence on a charge o£ giving false evi- 
dence hasinl on such deposition; and under s. 91 of Act 1. of 1872 (Indian Evi- 
dence Act), no other evidence of such deposition is admissible. — In the matter of 
the petition of Mayadeb Gossami. Tbe Empress v. Mayadeb Gossami, 1. L. R., 6 
Cal. 762. 

Ss. 25 and 647 of the Civil Procedure Code (Act X. of 1877) are both applicable to 
Coai*t8 of Small Causes in the Mufassal. and the former section is extended by the 
latter to execution-proceedings in such Courts. Under s. 25 of the Cival Procedure 
Cotie (Act X. of 1877), the District Judge has power to withdraw an application for 
execution of a decree from a subordinate Court (such as a mufassal Court of Small 
Causes) and to dispose of it himself, or to tninsfer it to another subordinate Coiiit 
competent to deal with it. The distinction made for the purposes of limitation be- 
tween suits, appeals, and applications by the Limitation Acts, has no bearing upon a 
question of jurisdiction. — Billaji Kanchoddas as Manager of the Estate of Mohanlal 
Dalsukhrain, Deceased (Applicant), I. L. R., 5 Bom. 


648 , Where any Court desires that any person shall be arrested, or 
Prccednre when p,™on t^at any propeny sl.all be at^hed under any 
to be arrested or property provision of this Uode Dot relating to the exe- 
to be attached is outside cution of decrees, and such person resides or 
difltriot. property is situate outside the local limits of its 

jurisdiction, the Court may, iu its discretion* issue a warrant of arrest 
or make an order of attachment, and send to the District Court within 
the local limits of whose jurisdiction such person or property resides or 
is situate a copy of tbe warrant or order, together with the probable 
amount of the costs of the arrest or attachment. 

The District Court shall, on receipt of such copy and amount, 
cause the arrest or attachment to be made by its own officers, or by a 
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Court subordinate to itself, and shall inform the Court which issued or 
made such warrant or order of the arrest or attachment ; 

and the Court making any arrest under this section shall send the 
person arrested to the Court by which the warrant of arrest was issued, 
unless he furnishes sufficient security for his appearance before that 
Court, or (where the case is one under Chapter XXXIV.) for satisfying 
any decree that may he passed against him by such Court, in either of 
which cases the Court making the arrest shall release him. 

THE above section applies to P. S. C. C. 

A DECRKK of a Small Cause Court can be executed by it at anv place within the 
local limits of the District Court to which it is subordinate, as denned by Act X. of 
1877, B. 2, without having recourHe to the procedure under s. 648, which applies only 
to cases in which a decree passed in one district has to he executed in another dis- 
trict. — Budati Bebujea v. Kala Ghand Bebajca. I. L. R., 4 Cal. 823. 

Acrr X. of 1877, s. 22.3, does not apply to a Small Causes Court, and s. 648 does 
not apply to a case in which the defenaant resli^fes within the same district in which 
the Court issuing a warrant is situate. Consequently, a Small Cause Court may issue 
a warrant for the arrest of a person residing in another district, but not if be resides 
witiiin the same district in which the Court is situate, but outside its local jurisdic- 
tion. — CliuoilAl Sobh^rAm v. Purbhud^ Kursandis, 1. L. R., 2 Bom. 560. 

649. The rules contained in Chapter XIX. shall apply to the exe- 
Bales «ppiio«ble to all cutioD of any judicial process for the arrest of 
civil process for arrest, sale, a person or the Sale of property or payment of 
or payment, money, which may be desired or ordered by a 

Civil Court in any civil proceeding. 

In the same chapter, the expression Court which passed a decree,” 
or words to that eRect, shall, unless there is something repugnant in the 
context, be deemed to include, where the decree to be executed is pass- 
ed in appeal, the Court which passed the decree against which the ap- 
peal was preferred, and, wliere the Court which passed the decree to be 
executed has ceased to exist or to have jurisdiction to execute it, the 
Court which, if the suit wherein the decree was passed were institut- 
ed at the time of making application for execution of the decree, would 
have jurisdiction to try such suit. 

The above section applies to M. S. C. C. and P. S. C. C. 

Altiiodott the High Court, in its Ap|)ellate Side, does not, as a general nile, exe- 
cute its own decrees or orders, yet this circumstance in no way affects the vitality 
of its jurisdiction in this respect, and it cannot therefore be included among Courts 
which have ceased to have jurisdiction to execute decrees as specified under s. 649 
of the Code of Civil Prooeduro. — llurro Persbad Roy v. Bhupendro Narain Dutt, 
L L. R., 6 Cal. 201. 

Per Garth, C.J. — S. 649 of the Civil Procedure Code as amended by Act XII, 
of 1879, which explains the meaning of the expression, the Court which passed 
the decree,^’ does not exclude the Court which originally passed the decree as being 
a Court in which an application for execution should be made, but merely includes 
another Court. Whtm, therefore, a Court which has passed a decree has ceased to 
have jurisdiction to ep^cute it, the application for execution may be made either to 
that Court, although it has ceased to nave jurisdiction to execute the decree, or to 
the Court which (if the suit wherein the decree was passed were instituted at the 
time of making application to execute it) would have jurisdiction to try the suit. Per 
Field, J . — A Court does not cease to be the Court which passed the decree” merely by 
reason that the head-quarters of such Court are removed to another place, or merely 
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because the local limits Of the jarisdiotion of such Court are altered. An application 
for the transfer of a decree under the provisions of s. 223 and the following section 
of Act X. of 1877 is a step in aid of tho execution of tlie decree witlun the mean* 
ing of cl. 4, art. 179, sch. ii. of Act XV. of 1877. — Latchman Pundeh v. Maddan 
Mohun 8hye, I. L. It., 6 Cal. 513. 

660. The provisions of Chapters XIV. and XV., relating to wit- 
ApplioatioBofralesfuito nesses, snail apply to all persons required to 
witnessea. give evidence or to produce documents in any 

proceeding under this Code, 

Tas above section applies to M. S. C. C. and P. S. C. C. 

650A. Sammonses issued by an}' Civil or llevonue Court situate 
Service of foreign earn* beyond the limits of British India may be sent 
monaea. to the Courts in British India, and served as if 

tbe!y had been issued by such Courts : Provided that the Courts issu- 
ing such summonses have been established by the authority of the Go- 
vernor-General in Council, or that the Governor-General in Council has, 
by notification in the Gazette of India, declared the provisions of this 
section to apply to such Courts. 

The Governor-General in Council may. by like notification, cancel 
any notification made under this section, but not so as to invalidate the 
service of any summons served previous to such cancellation. 

The above aection applies to M. S. C. C. and P. S. C. C. 

651. Whoever offers any resistance or illegal obstruction to the 
Penalty for resisting ap- lawful apprehension of himself under this Code, 
prehension or escaping from or under thc warrant of xiny Civil or Kevenue 
custody under Code or civil Court, or escapes or attempts to escape from 
process. custody in which he is lawfully detained 

under this Code or under such warrant, shall, on conviction before a 
Mfl^istrate, be punished with imprisonment for a term which may ex- 
tend to six months, or with fine which may extend to one thousand 
rupees, or with both, 

Thb above section applies to M. S. C, G. and P. S. C. C. 

"A Rsvbititi Court is a ** Court of Civil Judicature within the meaning of s. 
651 of the Code of Civil Procedure. A person, therefore, who escapes from cus- 
tody under the process of a Revenue Court is punishable under that section. S. 642 
of the Civil Procedure Code only protects an accused person while be is attending a 
Criminal Court from arrest “ under that Code." JTeldf therefore, where a person, 
who bad been convicted by a Magistrate, and had been fined, was arrested in execu- 
tion of the process of a Revenue Court while wailing in Court until the money to 
pay such fine was brought, that such person was not protected from such arrest by 
tbe provisions of that section, and that, having escaped from custody under such 
arrestv such person had properly been convict^ under s. 651 for escaping from 
lawM OQstody/’ — Empress of India v. Harakh Nath Singh, 1. L. R., 4 All. 27. 

652« The High Court may, from time to time, make rules consistent 
Power to make subsidiary ^ith this Code to regulate any matter connected 
rules of prooedure. with its own procedure or the procedure of the 

Courts of Oivit Judicature subject to its superintendence. All such 
rules shall be published in the local official Gazette, and shall thereupou 
have the force of law. 

Tab above section applies to M. S. C. C. . 
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THE FIRST SCHEDULE. 

{See section S.) 


ACTS REPEALED. 


Subjoct or title. 


Tb© Code of Civil Proeoduro. 


Amending Act X. of 1877, &c. 


Merchant Shipping 


THE SECOND SCHEDULE. 
(See eecflon 6.) 


I and Sectiona of this Code extending to Provinddl 
Courts of Small Causes. 

FEKLiMlRABr : Bections 1, 2, 5, and 5. 

Chaptxr I. — Of tlie Jurisdiction of Uiu Courts and JRes Judicata^ except 

section 11. 

CHAM'KR II. — Of the Place of Suing, except section 20, paragraph 4, and 

sections 22 to 24 (both inclusive). 

CiiAPtKR III. — Of Parties and their Ap|>oarance8, Applications, and Acta. 

CnaiTKA lV.-~Of the Frame of Iho Suit, except section 42 and section 44, 
rule a, 

ClIAI*'rxil V. — Of tlie Institution of Suits. 

CliArTKR VI.— Of the Issue and Service of Sammons, except section 77. 

Cbaptkb VII.— Of the Appearance of the Parties and Conaequenc© o£ Non- 

appearance. 

CuarntB VIIL— Section 111, Set-off. 

ClSAPTikiL IX.— Of the examination of the Parties by tb© Court, ©xcent aac- 

tion 118, 

Chaptjui X.— Of Discovery and the Admission, Ac., of Docaments. 

Chaftke XII.— Section 156, hrst paragraph. Judgment where ©itheyr party 

foils to prtHioce his evidence. 

CuArrsii XIII.— Of Adjmmmicntp. 

CtiAi*TXR XIV. — Of til© Sutumoning and Attendance of Witnesses. 

CiurTXR XV.— Of the Hearing of Ute Suit and Xxatuination of Witnnuwia 

except 182 to 188 (liotii inclusive). 

CmrtMM XVll.— Of Judgment and XH-cmt, except sections siOA 207, 211. 

212, 213, 214, and 21.5. i • 

CMArm XYHI.^^-Seelions 220, 221, and 222, Of Costs. 


Number and year. 
X. of 1877. 
Xri. of 1879. 

Vn. of 1880. 


Extent of repeal. 


So much 08 has not been 
repealed. 

Sections one to one htm- 
dred and three (both 
inclusive). 

Section eighty-ffve. 
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Coiraui XIX;-— Of tho Exccuison of DecrecR, sections 223 to 236 (both 

iQcliiBiveX to 258 (l>oth inclusive), 252 (except so 
far fis relates tti the recovery of wives), 266 (except 
so fur as relates to imniovcabl© property), 267 to 272 
(both inclttiave), 273 («<» fur as relates to decrees for 
movcikble property), 275 U) 280 (botli inclusive), 283, 
284 (so far m relates to moveable property), 285, 286, 
287, 288, 289, 290, 291, 292, 293 (so far as relates 
to re-sales under 297), 294 to 303 (both inclusive), 
328 to 333 (both inclusive, so far as relates to move* 
able property), 336 to 343 (both inclusive). 

CUAPTBE XX. — Section 360, Power to Invest certain Courts with Insol- 

vency-jurisdiction. 

CuArTEB XXL — Of the Heath, Marriage, and Insolvency of Parties. 

Chaftbji XXII. — Of tlio Witlulrawal and Adjustmoiit of Suits. 

CHArrxR XXII I. — Of Payment into Court. 

CHAFTBa XXIV. — Of rc'quiriug Security for CohU. 

CBArTBR XXV. — Of ConiiuissionH. 

Cqaftxb XX VI. — Suits by Paupers. 

Cbaptkb XXVII. — Suita by and against Oovorument or Government Servantn. 

CbaPTXB XXV III. — Suits by Aliens and by and (igaiiiHt Foreign anil Native 
Killers, except the first paragraph of section 433. 

CHAPtBE XXIX. — Suits by and against Corporations and Companies. 

CBAFrKR XXX. — Suits by arwl against IVustccs, Executors, and Adminis- 

trators. 

CbaptBB XXXI. — Suits by and against Minors and PorBons of unsound 

Mind. 

Cbaptxb XXXII. — Suits by and against Military Men. 

Cbaptkb XXXIIl. — Interpleader. 

Chapteb XXXIV. — Of Arrest and Attachment before Judgment, except as 
r<*gardK iiiinioveabh* proiwrty. 

CBAITttB XXXVI. — Appointment of Keccivers. 

CnAPTBB XXXVII. — Iteforenee to Arbitration, sectiunH 606 to 526 (both ufclu- 
sive). 

CflAFTBB XXXVIII. — Of Proceedings on Agreement of Parties. 

CBAPTleii XLVI, — Reference to and Uevisiou by Uigli Court. 

OliAPTXR XLVII. — Of Keview of Judgment, 

Cbaptbb XL IX. — MiM oHancouM, sections 640 to 647 (both inclusive), sec- 

tions 649 to 652 (both iuclusiv(»j. 


THE THIRD SCHEDULE. 
(See section 7.) 
iiomhay EnacimentB. 

Bombay Ilcgulation XXIX., 1827. 
„ „ VII., 1H30. 

. L> 1831. 

„ „ XVI., 1831. 

Act XIX. of 1835. 

„ Xill. of 1842. 



[ 292 ] 

THE FOURTH SCHEDULE. 

{See eeetion 644.) 

FORMS OF PLEADINGS AND DECREES. 

.4.— PLAINTS. PABTI. 


No. 1. 

For Mokjey lekt. 

In the Court of , at 

Civil Suit No, 

A, B,, of 
against 
a D., of 

A , B.f the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , ho lent tho defendant 

rtipees, repayable on deiiiand [or on the day of ]. 

2. That the defendant has not pidd the same, except rupees, paid on tlie 

day of 18 . 

jj/f the plaint^ claims exemption from any law of Imitation^ §ay 


day of ' J. 
‘ ‘ ‘ uliff ] 


was tt minor [or insane] from the day of 

rupees, with interest at 


tin Uie 


4. The plaintiff prays judgment for rupees, with interest at per 

cent, from tho day of 18 , 

^ [KoTt.^The objooi of stating when the debt is to bo repaid is merely to fix a date 
If, thorefore, interest is not olaimod, tho statement may bo omitted*] 


No. 2. 

For Money rki^eivkd to Plaintiff’s Use. 

(Title.) 

A . /I, and O. JET,, the above-named pluintifTs, state as follows : — 

1. That on the day of 18 , at , tho defendant received 

nipeos [(V* a chinpie on the Bank for rupees] &om one 

E. F. for the use of tlie plaintiffs. 

2. Tlwt Uk* defendant has not jwiid [or delivered] the same accordingly. 

3. Tne phuntiffs pray judgment for niiwes, with iutercst at per 

cent, from tlio day of 18 . 


No. 3. 

For Frick of Goods sold by a Factor. 

(Title.) 

A . B.« the almve-named plaintiff, states as follows : — 

1. That on tlto day of 18 , at , be and E. since deceased, 

deltvereii to the defendant [fwjs thousand barrels of four Jive hundred mounds office^ 
or os the cam mau ^] for sate ujton commiKHion. 

2. That on die day of 18 , fur on some day unknown to the plaintiff, 

before the day of 18 ], the defendant sold the said mcrchaMise for 

rupees. 

8. That the commission and expenses of the defendant thereon amount to 
rupees. 

4. That on the day of 18 , the plaintiff demanded from the do* 

fendant the proceeds of Uie said merchandise. 

5. That he baa not paid the same. 
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No. 4. 

Fob Monbt bbcbivid bt pBrEHUAiiT thboqoh tqb PuiuiTirr'B Mistakib 

OF fkiTT. 

(TitU,) 

B.y the aboTe-namod plaiotlff, states as follows : — 

1. That on the day of 18 , at , tlic plaintiff agreed to bay 

and the defendant agreed to sell bars of silver at annas per tola of 

fine silver. 

2. That the pldntiff procured the said bara, to be assayed by one E, who was 

paid by the defendant for sudi assay, and that the said E. F, declared eatsh of tlie 
said bars to oontain 1,500 tolas of fine silver, and that tlie plaintitf accordingly paid 
the defendant rupees annas therefor. 

3. That each of the said bars did contain only 1,200 tolas of fine silver. 

4. That the defendant has not repaid the sum so overpaid. 

[Demand of judgment.'] 

domand of repayment Is not nooeaaary, but it may affect the question of 
inteiMt or the opfla.] 


No. 5. 

Fob Moirir paid to a Thibd Paety at tub Dbfbndant's Requbst. 

(TitU.) 

A. B,, the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , at the request [or by the 

Buthorityl of the defendant, the plaintiff paid to one E. F. rupees. 

2. That, in consideration thereof, the defendant promised [or became bound] to 
pay the same to the plaintiff on demand [or os the case may 5c]. 

3. That [on the day of 18 , the plaintiff demanded payment of the 

same from the defendant, but] he has not paid the same. 

[De7nand of judgment.] 

[Note. — If the request or authority is implied, the plaint should state foots raising 
the implication.] 


No. 6. 

Fob QoOds sold at a Fixbo Fbicb akd Dblitbbbd. 

{Title,) 

A, N., the abore-named plaintiff, states as follows : — 

L That on the day of 18 , at , E. F., of , deceased, 

sold and delivered to the defendant [one hundred barrels of flour, or the goods men* 
tiosed in the sohednle hereto annexed, or sundry goods]. 

^ 8, That the defendant promised to pay mjpees for the said goods on 

delivery for on the day of some day before the plaint was fled], 

3. That he has notpaid the same. 

4, That the said E. F, in his lifetime made his will, whereby he appointed 
the plaintiff execnior thereof. 

fi. That on the day of 18 , the said E. F, died. 

8. That on the day of probate of the said will was granted to the 

Ihdtttiff by the Court of 

8. The plaintiff ae exeentor ae aforesaid [Demand of judgment.] 

CVoBB.--If a day wae fixed for paysnent^tt should be stsdedailsurniehiog a date Isr 
iho OM Mns i i o em ettt of latefust.] 
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No. 7. 

Goods soXiD at a HBjJoirABLV Pjticx jlitd Dblitxxbd. 

(rttle.) 

A, B., the aboTO-namod piainti£E, states as follows 

1. That on the day of 18 , at , plaintiff sold and delirered 

to the defendant [$undry arHcUs of houBefumiture'^ but no expreas agreement was 
made as to the price. 

2. Tiiat the Bame were roaHonably worth rupees. 

3. Tljat the defendant huN not paid the iitame. 

l^Dfrinand of judgment"] 

[NoTR.-^The law implies a promise to pay so mnoh as the goods are reasonab^ worth.] 


No. 8. 

Fob Goods dki:ivkbkd to a Third Party at Defendant's Request at a 
Fixed Price. 

(Title,) 

A. B., the ahoTo-named plaintiff, Btates ob follows : — 

1. That oil the d y of 18 , at , plaintiff sold to the defebd- 

ant [ofie hundred harrela of Jiuur]^ and, at tlie ro(|ueat of the defendant, delivered 
the aaino to one E, E, 

2. That the dcffiitlant nroinirtcd to pay to the pliiintiff rapees therefor. 

3. That he has not paid the Hume. 

[ Detntmd of jwlgment.] 


No, 9. 

Fob Negehsauies furniburd to the Family or Defendant's Testator witbout 
uiB Exvrbbb Ubquxbt, at a Reasonable Pride. 

(Title,) 

A, B,f tlio abovo>naiued plaintiff, states os follows 

1. Tlial on the day of 18 , at , plaintiff faraMied to 

IMary Jofirnl, the vdfo of [Jamee doceiiHcd, at her request, sundry articles 

of [food am cloikit^]^ but no express agreement was made as to A© prioo. 

2. That ill© same were necessary for her. 

3. That tiio same were riKiKonabjy worth rupees. 

4. Tlmt tlie said Jamee Jonea refused to pay the same. 

5. That the defendant is ilu> executor of tlie lost will of the said Jame$ Jonei. 

[Demand of judgment.] 


No. 10. 

For Goods sold at a Fixed Puce. 

(mie.) 

A. B., the above-named plaintiff, states as follows : 

1. That on tlie day of 18 , at the plaintiff sold to E- F, 

nf , deceased [Wl the eeefa then grotmng on hie farm tn 1. '* 

3. Tliat the said B, F. promised to pay Uie plaintiff rapeeefer ffiesEttm. 

3. Thai lie did not pay tlie same. 

4 . Thai tho defendant b administrator of the estate of the aaid E, A 

if judgment,] 
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No. 11. 

Fob O0OD6 SOLD AT A Rbasoitabiji Pricb. 

intu,) 

A* H., tiie Rbove-DRKUfMl plAintifl, states as follows ; — 

1. That OR the day of IR « at » E» F,. of , R(dd to 

the defondaat [all thti fruit grouymg tn orchard in out no expross agroo* 

meat was made as to the price. 

% That the same was reAM:»nnhly a*orth ru{>oos. 

3. That the defendant has not paid tlie Kamo. 

4. Tliat on tlio day of tlie High Court of Judicntun.' at Fort WilUatn 

duly adjudged the said JE F, to lie a lunatic^ ami uppoiuLotl tlio plaiutiil coiiimitteo 
of his estate, with the usual powers for the niiiiuuroinent then^of. 

6. The plaintiff as committee as aforesaid [JJrrnafki 0 / judgmaiQ. 

[NoTX.-^When the lnnatic*s estate is not subject to the ordinary original Jortsdio* 
iion of a High OoaH, for paragraphs 4 and 6 substitute tho fullowing : — ] 

4. That on the day of tlie Civil Court of duly adjudged 

tlio said E. F. to bo of unKOund mind and incapable of managing his affairs, and 
appointed the plaintiff manager of ids estate. * 

5. Tho plaintiff oh manager as aforesaid IDeinafui of judgnicnt.'] 


Ko. Pi. 

Fob Gooijs made at Pefendamt’h and not AaTCpTKD. 

(Titfe.) 

A. //., th<‘ above-named plaintilf, states as follows : — 

1. Tliat on the day of 18 , at , K. F., of , agreed with 

tho plaintiff that the plaintiff should make f(»r him [f^ix table,* anrl Jiftg cAoirs], and 
that the said E, F, should pay f(»r the. same upon delivery lijcreof rupees. 

2. That tho plaintiff made the said goods, and on the day of 18 , 

offered to deliver the suiiic to the sai<l E. F.^ un<l has ever since been n^ady and 
willing HO to do. 

3. That the said E. F, has not accepted the said goods or paid for tho some. 

4. That on the day of 18 , the Ilij^di Ctnirt f)f Judicature at Fort 

William duly adjudged the said E. F. t<» be a lunalir, and appointtrd the defendant 
coiiiinittoo of his estate. 

6. The plaintiff prays judgmeut for rupees with interest from the 

day of at the rate of per cent, per annum, to be paid out of the estate of 

the said E, F, in the hands of the defendant. 


No. 13. 

Fob Dbficixkcy trpoH a IIb-salb [Goods Sold at Adctiok]. 

{TitU,) 

A . I?., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , plaintiff put up at auction 

aundiy [article* of were/iaw/iscj, subject to the condition that all goods not pam 
for and removed by jthe purchaser thereof within \ ien f/oy*] after the sale should bo 
ro-o(dd W auction, on his aoconnt, of which condition the defendant had notice. ^ 

2. That the defendant purchased {one crate of crockery] at the said auction at 

the price of rupees. . * e ^ ^ 

3. That the plainuff was ready and willing to deliver the same to the defendaoli 
€n the said day and for {ten day*] tnereafter, ox which the defendant had ootiM. 

4. That the defendant did not fake away the said goods purchased by him, nor 
pay thorefor, within {ten day*] after the sale, nor afterwards 

3. That on the day of 18 , at , the plaintiff re-sold the naid 

forale ef crockery^ on account of the defendant, by poblic ancUon, for 

Mpeei, 
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6 . That the erpentoe attendant ii|>on such re-eale amennied to 

7. That the defendant hae not paid the deficiency ihna artaing, amoiintiiig to 

rupees. 

[Demand judgment.'] 

[NoTS to § 4.'->0nless the seller agreed to delirer» the purchaser mast fetch the 
goods. 800 Act IX. of 1872, see. 93.] 

No. 14. 

Foe the Pubchisb-monst of Linds coktetbo. 

(TitU.) 

A . i}., the aboFe-named plainiilF, states as follows : — 

1 . That on the day of 18 , at , the plaintilf sold [and eon* 

▼eyed] to the defendant [the house and compound, No. , in the city of » or a 

farm known as , in or a piece of land lying <fc.]. 

2. That the defendant promieed to pay the plaintiff rupees for the sai4 

[house and compound, or farm, or land]. 

3. That he has not paid the same. 

^ [Deruand of judgment.] 

[Not*. — W hore there has been no actual oonroyanoe, say in § 1, ** sold to the defend*' 
ant the house, Ao., and placed him in possession of the same.**] 

No. 15. 

Foe the Puechase-mosry of Immdvkablf. pRorKUTY contracted to be sold, but 

NOT C'ONVEYED. 

(TiV/fl.) 

A, /!,, tho ahovc-naniod plaintiff, statcH os follows 

1, That on tho <lay of IB , at , tho plaintiff and defendant 

mutually agnuni that ihi> pKiintiit shouhi noil to the dofcuidant, anti that the defend- 
ant should purohane frtiiu tho plaintiff [the houso, No. , in tho town of , 

or one hundriHi Idgh^M of lantl in , bounded by the East Indian railroad, 

and by the othttr lauds of the {daiutiff ] for nipees. 

2 . That on the <iav of 18 , at , the plaintiff tendered [or 

was ready and willing, unu offered to execute] a suffitrient instrument of conveyance 
of the Haiti properly to the tlefcndant, on {myiacui of the said sum, and still is ready 
and willing tA» execute the name. 

8 . That tlie defendant has not paid tho »ii<l sum. 

[/>ewiam/ of judgment.] 

No. 16. 

Fou Skevick at a Fixed Pbick. 

{Title.) 

vt, II., the above-named plaintiff, nlatcs as follows : — 

1. That on the day of IB , at , the defendant [hired plaint- 
iff as a clerk, at the salary of rtifieeR per year]. 

2. Tlmt from the [said day], until tlie day of 18 , the plaintiff 

served the defendant as bis [clerk.] 

3. That Urn defendant has not laiid Um said salary. 

of judgn^.] 

Nu. 17. 

Foe SKEYtoEB at a Bbasomabls Pbtce. 

{nth.) 

^ . B., the above-named plaintiff, states as follows 

1. That iMBtweeti the day of 18 , and the day of t 

at , plaintiff [executed sundry drawings, destgna, and diagmiis] for the 
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drfenilant, at bin rpqnMt ; but no express agrsemnnt was made as to the sum to be 

paid for Huch fM3rvice8. 

2. That the said eerrieee were reasonably worth riipeoa. 

3. That tlie defendant has not paid the same. 

[Demand of judgment.^ 


No. 18. 

Fob SiBncBS avd Matbbials at a Fixed Pbicb. 

(TiUe,) 

A . B., the ahoTe-named pUtntiff, states as follows : — 

1. That on the dav of 18 , at , plaintiff [famished the 

paper for and printed one tnoiisand copios of a book called ] the defend- 

ant, at his request [and delivered tJie same, to him]. 

2. Tliat tlie defendant promised to pay rupees therefor. 

3. That he has not paia the same. 

[/>e»i>ofiWf of judgment,^ 

No. 19. 

For Skrvicbr and Materials at a Ueasonaulk Prick. 

(Title,) 

A . B,, the above-named plaiiiiiif, slaU^s as follows : — 

1. Tltal on the day of 18 , at , plaintiff built a honso 

[known as No. , in ], and fumiKlu'd the inaterials therefor, for tlio 

aeC^uidant, at his request, hut no expniHs iq^rocment was made us to the price to bo 
paid for suoh work and materials. 

2. That the said work and materials were reasonably worth rupees. 

3. That the defendant has not paid the same. 

[Demamil of ;fudgr>^.nt.'} 


No. 20. 

For Rent rererved in a Lease. 

(Title.) 

.d. i?., the above-named plaintiff, states as follows : — 

1. Tliat on the day of 18 , at , tlxMlefendant entered into 

B contract with ilie plaintiff, under their Imnds, a copy of which is hereto annexed. 

[Or etate the suhntance of the contract.^ 

2. That the defendant has nut paid the rent of tlie [month] ending on the 

day of 18 , amounting to nipecK. 

[Demand of jxulgiMtU.I 
Anrdlter Form. 

1. Tliat the plaintiff let to the defendant a house, No. 27, Chowringhee, for 

seven y<.«ftrs, to hold from tlie day of 18 , at rupees a year, pay- 

able quarterly. 

2. Tliat of such rent quarters arc due and unpaid. 

[Demand of judgment.] 

No. 21. 

For Use and Occupation at a Fixed Bent. 

(ruu.) 

A. B., the above-named plaintiff, atatee aa follows 

1. That on the day of 18 , at , the defendant hired from 

the plaintiff [the boose No. , Street], at the rent of ropeea, payable 

on the ffiat day of 
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2. That the defendant occupied the said premise* from the 

18 to the day of. 18 . u 

3. That the (lofendant has not paid rupees, being the 

due on Uie first day of 18 . 

IDemand of judgment")^ 

No. 22. 

For Usb and Occupation at a Reasonable Rent. 

(Title,) 

A. B,, the above-named plaintiff, executor of the will of X, F., deceased, states 
as follows : — 

1. That the defendant occupied [the house, No. , Street] by permission 

of llie said X. F., from the day of 18 , until the day of 

18 , and no agreement w’as made as to payment fur the use of the said premises. 

2. That the use of the said preniis(*» for the said period was reasonably worth 

rupees. 

8. That tlu? defendant has not ])aid the same. 

4 . The plaintiff as such executor us aforesaid prays judgment for rupees. 

No. 23. 

For Board and Lodqino. 

(Title,) 

A, B., the above-named plaintiff, states as follows 

1. Tlial from the day of 18 , until the day of 18 , 

the defendant occtipied cerlain rooms in the house [No. , Street], by per- 

RUHsiou of the plaintiff, and w'a*< furnished by the plaintiff, at his request with meat, 
drink, attendance, aiiil oilier nc eessarieH. 

2. That, in consideration tln reof, the def(‘a<lant promised to pay (or that no 

agre<'ment was made as to payment f»ir such meat, ilriiik, .itiendance, or necessaries, 
but the same were reasoimldy wortli] the Hiim of rupees. 

3. That the defendant has not paid the same. 

[Demand of judgment.) 

No. 24. 

For Freiodt or Goods. 

(Title.) 

A, B., the above-named plaintiff, states as follows 

1. That on the day of 18 , at , plaintiff tmnsported in [his 

barge, or odterwiw'] [one thoiiMud barrels of tlour or sundry goods] from 

to , at the n^piest bf the tiefendant. 

2. That the defendant promised t<» jmy the plaintiff the sum of [one rupee per 

barrel] os freight thereon. [Gr that no agn'cment was made as to payment for such 
Irans^rtation. but such transportation w*us reasonably worth rupees], 

3. That Uie defendant has not paid Uie same. 

[I>mond of Judgment) 

No. 26. 

For MONET. 

(TiOe.) 

it. B*, the above^oatiied plaintiff, states as follows .w 

1. That on the day of 18 , plaintiff convevt*d the defendant flifc 

bis skip, called the ] from to at his request ^ 


day of 

part of said rent 
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£9r 

2. TUttt the defendant promised to pay the pluiotiff rapeee therefor^ 

[Or Uiat no agreement was made a« to the price of the said passage, bat the said 
passage was reasonably wMjrth nipeen.] 

3* Tliat the defendant has not paid the same. 

{Demand of jud^nentJ\ 

No. 2b. 

On an Awaei). 

iTith.) 

A . tlie above-name<l plaintiff, states as follows : — 

1. Tliat on the day of IR , at , the }datntiff and defendant^ 

having a controversy bvtwron thoin coiicerniiip: [a deniaml of tlie plaintiff for the 
price of ten barrtds of oil, wliivli tlo* defendant refused to jviy], agreed to submit 
tlie same to the awani of E. F. and G. /A., as arbitraUtra [or entered into an agree* 
ment, a copy of which is lH*reto utmexed], 

2. That on tht; day of 18 , at , the said arbitrators awarded 

that the defendant should [nay the plaintiff rupees], 

3. That the defendant has not paid tlie same. 

{Demand of judgmenU'\ 

[NonL—This will apply where the agreement to refer is not Sled in Ooari.] 

No. 27. 

On a Foiif.iom Jcdombnt. 

(Tit/e.) 

A . the above-named plaintiff, states as follows 

1. That on the day <jf 18 , at , in the State for Kingdom] 

of , the ('onrl of lint State [or Kingdom], in a suit therein pending 

between the plaintiff and the defendant, duly iwliudged that the defendant shoulu 
pay to the plaintiff rupi^ew, with interest from the said date. 

2. That Ute defendant has not pfiid the sume. 

{Demand of judgment^ 

PLAINTS UPON INSTRUMENtFfOR THE PAYMENT 
OF MONEY ONLY. 

No. 28. 

On an Annuity Bond. 

{Title.) 

A. B., ihe ahove-nanK-Ki plaintiff, states as follows : — 

1. That on the tlay of 18 , at , the defendant bv his bond 

became bound to the pkiintiff in Uie sum of rupijcs to he paid by the defend- 

ant to the plaintiff, 8Ut»j«*ot to a condition that, if the defendant shoald pay to the 
plaintiff rupees half-yearly on the ^ day of and the clay of 

in every year tfuring the lift* of the plaintiff, the said bond should be void. 

2. That afterwards, on the day of 18 . the sum of rupees 

for of the said half-yearly payments of the said annuity became due to the 

plaintiff, and is still unpaid. 

[i>emaf?d qf Judgment.] 

No. 29. 

Payee against Maxxb. 

{TitU.) 

A. B.J the above-named plaintiff, states as follows >— 

1. That on the day of 18 , at , the defendant, by hk pro- 

missory note, now overdue, promised to pay to the plaintiff rupees 

[days] after date. 
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3. That he baa not paid the same [except rupees, paid on the day of 

18 ]. 

[Demand cf judgment"] 

[Non.— the note U payable after notice, for paragraphs 1 and 2 

1. That on the day of 18 , at , the defendant, by his 

promissory note, protnised to pay to the plaintift rupees months 

after notice. 

2. That notice was afterwards jipven by the plaintiff to the defendant to pay 

the same months after tlie saiti notice. 

3. Tiiat the said time for payment has elapsed, but the defendant has not paid 
the same. 

[Where the note ia payable at a particular place, say — ] 

l» That on the day of 18 , at , the defendant, by his pro- 

missory note, now ovenluc, promised to pay to the plaintiff [at Messrs. A and Qf,\ 
Madessl rupctes moutlis after date. 

2. That the said note was duly presented for payment [at Messrs. A and Co fa] 
aforesaid, but has not been paid. 


Written Statement of the Defendant 
In the Court, Ac. 

C. D,, the above-named defendant, states as follows ; — 

1. Tl>e defendant made the note sued upon under the following circumstances : 
The plaintiff and defendant had for some years been in partnership os indigo-manu- 
facturers, and it had been agreed between them that they should dissolve partner- 
ship, that the plaintiff should retire from the business, and that the defendant should 
bike over the whol(» of the partuc^rship-assetH and liabilities, and should pay the 
plaintiff the value of his share in the asHcts after deducting the liabilities. 

2. The plaintiff thereupon undertook to examine the partnership-books, and 
enquire into the state of the pirtnershiu-ossets and liabilities ; and ho did accord- 
ingly examine the said books and make the said enquiries, and he thereupon repro- 
senUKl to the defendant that the assets of tlie iinn exceeded Rs. 1,00, IKK), and that 
the liabilities of the lirm were less than Rs. 30,000, whereas tlic fact was tliat the 
assets of the Brm were less than Rs. 50,000, and the liabilities of the firm largely 
exceeded the assets. 

3. The misrepresentations mentioned in the second paragraph of this statement 
induced tlie defendant to make the note now sued on, and there never was any other 
consideration for the making of such note. 

No. 30 

First Indorsxs aqaimst Maker. 

(TOfo.) 

vt. H., the above-named plaintiff, states as follows ; — 

1. That on the day of 18 , at , the defendant, by his pro- 

missory note, now overdue, promiwid to pay to the order of J5. jP., [or to JSl F. or 
ordoij rupees [ days after date]. 

2. Ttiat the said E. P. indorsed tlw same to the plaintiff. 

3. That the defendant has not paid the same. 

[Demand if judgment,] 

Na 3l" 

SimsxQCKirr Ihdourkc aqauist Makrb. 

{Title,) 

A, B., the above-named plaintiff, states as follows > 

1. r^t tfi til# hast preceding /orm.l 

2. That the same was, by ^e mdorsement of Uie said E, F. and of <?. ff, and 
/. d. ler and othets] tFsnsferred to the plaintiff. 

3. That the deu^ndant has not paid the same. 

[Besiimd tf judgment,] 
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Ko. 32. 

First Ihdobs&k aoaikst First Indobsxr. 

/?>, the above-named plaintiff, aiatea as follows : — 

1. That E. F., on the day of 18 , at , by his promissory 

note, now overdue, pn)inised to pay to the defendant or oider ru{>oes 

iiionlliH after datts. 

2. Tliat the defendant indorsed Uic same to the plaintiff. 

3. That on the day of 18 , Uic same was duly presented for payment, 

but was not paid. 

\Or state facts excutinff want of presentment.^ 

4. Tliat the defemlant liad notice thereof. 

5. That he has not paid the same. 

[^Denutndof jwigmefU.} 


No. 33, 

Subsequent Inix)rsee against First iNuoitsBR ; nrs Indorseitcnt srivo BrjsoiAL. 

(Title,) 

A. B.f the ahovc-naiiH'd plaintiff, sttdos as follows : — 

1. That the defendant indorseil to one E. F. a proiniMsory note, now overdue, 
made [or purporting to have been made] by 4)ne G, on the day of 

18 , at , to the order of the defendant, for the sum of rupees 

[payable days after daU*]. 

2. That the same was, by the indorsement of tho said E. F, [and others], 
transferred to the plaintiff. [Or that the said E, F. indorsed the same to the 
plaintiff.] 

3. 4, and 5. [^Hame as 3, 4, and b of the last preceding form,"] 

[^Demand of judgmetU.'] 


No. 34. 

SUBSBQUINT InI>OB8XB AGAINST HIS ImHKDIATI InDORSIR. 

(Title.) 

A. N., the above-named plaintiff, states as follows ; — 

1. That the defendant indorsed to him a promissory note, now overdue, made [or 

pnrportinfi^ to have been made] by one E, F., on the day of 18 , at 

, to the order of one G. //., for the sum of rupees [payable days after 

date], and indorsed by the said G. H. to the defendant. 

2, 3, and 4. [Same as in 3, 4, and S in Form No. 33.] 

[Demand of jvdgmeni.’l 


No. 35. 

SUBSRQURVT IkPORSM AGAINST InTREMBPIATS InDORSRB. 

(TiOe.) 

A. N., the above-named plaintiff, states as follows : — 

1. That a promissoiy note, now overdue, made, [or pnrportiimf to have been made] 

W one E. F.t on the day of 18 • at • to the order of one Q. //., for 

the sum of rupees [payable days after date], and indorsed by the said G, 

JT. to the defendant, was, by the indorsement of the defendant [and others], transfsr- 
led to the plaintiff. 

2, 3, and 4. [As tn No, 33.] 

[Demand of judgment.] 
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No. 36. 

SvaaMqvMST Ihdomw ioaiitst Macsb, aho Fibbt akd Sbcokp Ikdobsbb. 

Ib the Covet or at 

Gvil Suit No. . 

A. b:, of 
agaimt 
a ot 
E, F., of 
and 

G. U., of 

A . B.t the aboTe-named plaintiff, etatee as follows 

1. That on the day of 18 , at , the defendant, C, />., by his 

promissory note, now oveidue. promised to pay to the order of the defendant, E. F., 

rupees [ months after date]. 

2. That the said E. F. indorsed the same to the defendant, G, H,^ who indorsed 
it to the plaintiff. 

8. That on the day of 18 , the same was presented [or state facts 

mctming want of presentment^ to the said C. D. for payment, but was not paid. 

4. That the said E. F. and G. //. had notice thereof. 

5. That they have not paid the same. 

[Demand of judgment,’] 


No. 37. 

DtlAWKTl AGAINST ACCEPTOR. 

{Title.) 

A, B., the above-named plaintiff, states as follows : — 

1. That on the day of 18 .at , by his bill of exchange, 

now ovenlne, th<* plaintiff required the defendant to |>«y to him nipees [ 

clays after date, or sight, thereof]. 

2. Tlmt the defeiulant aeoej>ted the* said hill. \ If the hill is pagahle at a certain 
time if ter sight, the dale (f acceptance should be sta^ ; otherwise it is not necessary.] 

3. Tlmt he has not paid the suiuc. 

4. Tlmt by reuscui thereof the plaintiff incurred expenses in and about the pre- 
■enting and noting of the bill, and incidenUl to the dishonour thereof. 

[Demand of judgment.] 

[NoTE.-“lFhefV the hVl is payable to a third party, for paragraphs 1, 2, 3, soy-^] 

1. That on, &c., at, Ac., by his bill of exchange, now overdue, directed *to the 
defendant, the plaintiff rcciuircHl the defendant to pay to E. F. or order 
rup<H»s months after date. 

2. That thc' plaintiff delivered tlic said bill to Uic said E, F. on 

3. That the defendant accepted the said bill, but did not fmy the same, where* 
upon the same was returned to Uie plaintiff. 


No. 38. 


PATBB AQAINSrr Acjcxptob. 

(Tuh.) 

A . B,, the above-named plaintiff, states as follows : — 

1. That on the day of 18 , tJic defendant accepted a bill of ex* 

change, now overdne, made [or purporting to have been made] by one E. F., on 
the day of 18 , at ♦ requiring the defendant to pay to the plaintiff 

rupees after sight thereof. 

2. That he has not paid the same. 

[Dsmotaf tf fudgmeui.] 
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No. 39. 

First Ikdobses aqainst Accsftob. 

(Title.) 

As B.y the above-named pUintiff^ atatas aa follows 

1. Tlmt on the dav of 18 , the defendant accepted a bill of ex- 

change, now overdue, made [or purporting to have been made] by one E. jF., on tlia 

day of 18 , at , r<M|uiring the defendant to pay to the oi^or of 

one G. H. rupeea aftt‘r sight thereof. 

2. That the said G. //. indor'^od llie Hiitno to tlie plaintilL 

3. That the defendant has not paid the sainc. 

Demand of judgment.) 

No. 40. 

SrnsEQrENT Indorsee aoainst Acceptor. 

(Title.) 

A. /?.. the above-named plaintiff, sfatoH as follows 

1. Ms if* (he kiet preceding form, to the end of article ij. 

2. That by th(‘ indorsement of the said (r. II. [and others], the sam was 
tran»fen‘ed to tlu‘ plaintiff. 

3. That the defendant has not j^aid the same. 

{DematuI of judgment.] 

No. 41. 

Payee against Drawer for Non AaTEPTANCK. 

(Title.) 

A. D., the above-named plaintiff, states as follows 

1. That on the day of 18 , at , the defendant, by his bill 

of ex(;himge, din cted to E. F.. rtupiired the wiid E. F. to pay Uj tJ»e plaintiff 
rupet'x [ days aftiT sighl ]. 

2. That on thf: < lay of 18 , the name was duly presented to the 

siiid E. F. for aeeeptiinee, and was ilishonoured. 

3. That th(; defendant had dut! notice thereof, 

4. Tlmt ho has not paid the Kumo 

(Demand of judgment.) 


No. 42, 

First Indorsbk against First Indorser. 

(Title.) 

A. B.y the above-named plaintiff, states as follows 
1- That the defendant indorsed to the plaintiff a hill of exchange, now overdnOy 
made [or purporting to have been made] by one E. F.^ cm the day of 
18 , at , requiring one G. II. to pay to the onler of the defendant 

nipees [ days] after sight [or after dSite, or at sight] thereof, [and accepted 
by the said O. S. on the day of 18 ]. 

2. That on the day of 18 , the same was presented to the said 

G. Ms for payment, and was dishonoured. 

3. Hiat the defendant had due notice Uicreof. 

4. T^t he has not paid tlie same. 

[Demand cf judgment.) 


No. 43. 


Subsequent Indorsee against First Indorser ; trb Indorsement bmimo spicue. 

i Title.) 

A . B,, the above-named plaintiff, states as follows ; — 

1. That the defendant indorsed to one £. F. a bill of exchange, now overduCf 
made [or purporting to have beem made] by one G. i/., on the day of 1$ , 
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at 

rnpeea 

Uie 


, reqnSring one I. to pay to the order of Ae defe^ant 
day* after sight thereof [or otSenowe], and accepted ^ the aaid I. J. an 
day of 18 . [rAa cloMe may be omiUedy tf not cuicording to the 


That the name was, by the indorsement of the said E. F, [and others], 

tntwformi to the plaintiC x j ^ , 

3. Tiiat oa the day of 18 the same was presented to the said /. J, 

jFfltf payment, and was diahononred. 

4, That tiie defendant hod due notice thereof. 

6. That lie has not paid t}ie same. 


[Demand of judgment.'] 


No. 44. 

SOBSBQTTKNT InDOBSSB AGAINST HIS IhmNDIATB InDOBSXB. 

[Title.) 

A. B.y tlio above-named plaintiff, states as follows : — 

1. That the defendant indorsed to plaintiff a bill of exchange, now overdue- 
mad*^ [f>r purporting to have been made] by one E.’F.^ on the day of 18 

, at , rc'fpiiring one G. 11. to pay to the order of I. J, mpees 

days afUo* sight thereof [or otherunm]^ [accepted by the said Q. JST], and indors- 
ed by the saiti I. J. to the defendant. 

t. That on the day of 18 , the same was presented to the said G. H. 

for paynumt, and was jlisfionoured. 

3. That tile defendant had duo notioe thereof. 

4. That he has nut paid Uio same. 

[Demand of judgment.] 


No. 45. 

SDBSBQUKNT IKDOBSBS against TNTBllllB]>IAtB IkDORSBB. 

(Tilk.) 

A . B.y the aliove-nnmed plaintiff, states as follows 

1. That a bill of exchange, now overdue, made [or purporting to have been 

made] by one E. J*’., on the day of 18 , at , requiring ono 

G. if, to pay the onler <if one J. J. mpees days after sight thereof 

[ffT olAmrise], [ncceotod by the said O. J7.], and indorsed by the said I. J. to the 
defendiuit, was, by the indorsement of Uie defendant [and others], transferred to tlio 
plaintiff. 

2. That on the day of J8 , the same w'bs presented to the said O. JJ* 

for payment, and was dishonoured. 

3. " That the defendant had due notice thereof. 

4 . That he has not paid tiie same. 

[Demetnd of fudgment.] 


No. 46. 

iNXOBtBB AAAtNNT DbaWBB, AcCBBTOB^ AKD InDOXSII. 

In th« Cobbt 09 , at 

Cirt7 iStiil No. 

A. B.. of 
agaitm 
a D.y of 

and 

a. if., 9t 

A. 0., Che ahove^nalned plaintiff, states as foDows 

1. That on the day of 18 , at , the defendant C D.. by hh 

bill of eAohaogei now ov^ue, directed to the delendant £. leqiuTed t^ said 
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to pty to fho order of the defeodaot G, JI.^ rupees [ days after 

otgiit tliereof ]. 

2. Tlmt oo Uie djiy of 18 , the >md IS, F. accepted the same. 

5. That tlie «»jd O, It, indoraed the naiine to the pluiutilF. 

4. That on the day of i the same as preBcnled to the etiid JR, F, 

for payment, and vraa dishonotired. 

6. That the other defendant k hud duo notice thert*of. 

6 . That they have not paid the hcuhc. 

[/irfMtlrtd €»f JuiiiflHf'fit,'] 


No. 47. 

Pates aqajvvt Deawbe fob Nok-acckptancb of ▲ Fuekion Bill. 

( Till*'.,) 

A . the rthove-named pluintiiT, Btalew as follewH : — 

1. Tliat on the day of IB , at , the defendniit, hy hi» bill 

of exchange, drawn in CalcutLi, required t»n»‘ E. F. to pay to the plaint ill* in [Londou] 

pounda aterliiijr dayn] afte r aight tlu reof. 

2. Tnat on the day of IB , the natne wan j>reBeT8.ed t(' the aald 

FJ, F. for aoceptanoe, and was (lisljonourcd, and was thereupon duly pruttmtod. 

3. That the defendant lia<l diu' notice Ihennif. 

4. Ttiat he has not paid the Kuiue. 

£6. That the value of p<juiuls nterlin/j:, at the time of the service of notice 

of protest on the defendant, \mw riipe(‘s annas. ] 

Wherefore the plaintiif deiiiaiidH jiid'^on rit against the fh^Ctnidaul for rupecn, 
with [ten per oentuin] eoinperisation and interest from tluj day of 18 . 


No. 48. 

PaYKK AOAINST 

{TiiU.) 

A, B,, Uie abov’e-nauied plaintiif, staten as followH ^ 

1. That pB the day of 18 , at , one E. F„ hy Ids bill of 

exchange, now overdue, directed to llie defendant^ reqnireij tlu! defendant tf» }iay to 
the plaintiff rupees after date [<ir days aff< r sijrhtJ there«»f. 

2. That on the day of 18 , the def<;nilant accepted the said bill. 

3. That be haa not paid the Kutne. 

[ Dema iwi of judgw ntf.] 


No. 411. 

On a Maeine [ofen] Pou<n' on Vkshki. lo.st by Pcbils of i hb Ska, 

{Title.,) 

A, B., the uhovc-nained plaintilT. stfites w''* follows : — 

1 . The plaintiff was the owner of {or had an interest in] the ship at tho 

time of lier loss, aa hereinafter mentioned. 

2. Tliat on the day of 18 , at , the (hjfendants, in consi- 

deration of nijKJos to them paid [or which the plaitiliff then promised to ptt>]t 

executed to him a policy of insurance uptm Uie said ship, a coj>y f»f which is hendo 
annexed; [or whereby they proiniftcd to jwy to tlu* plaintiff, within days after 
{Mroof of lo«a and interest, all Ions and damage aerming to him hy r^'ason of the de- 
Btfttotion Or Injury of the iiaid ehip, during her next vo> age fiorn b» , 

whothier by perile of the ana or by ftre, or by other caiiw-s therein mentioned^ not 

3. iCat ihe aaid^^^^p. while proc»*eding on the vojTige ment^ed in the »aid 

ralhe day of 18 , totally lost l»y the perila of tlwsj jwja [or 

‘•til the plaintiff’ll loaa Uitrtby wat riijice*. 


C. P. 39 
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[Demafid of jvdg’mnt'l 


No. 60. 

On Cakgo lost by Fiee : — ^Valued Policy. 

(Title.) 

A . B., Uic above-named plaintiff, states as follows : — 

1. That plaintiff was the owner of [or bad an interest in] [one handrod bales 
of cotton] on board the ship at the time of her loss as hereinafter men- 

^‘‘’"i Tlmtonllic duy of 18 , at , tlie defendMta, in conai- 

deration of nipeoH which the plaintiff then paid [or promi^d to pay], exe- 

cuted to him a ixilicy of inHuruuce upon the said goods, a copy of which is hereto 
annexed ; for wncrehy tJiey promised to pay to the plaintiff nipeee m eow ot 
the total loss, hy tiro or otiier cau8(*H mentioned, of the said goods before their land* 
tog at ; or, in case of partial loss, such damage as the plaintiff might sastaia 

tlierohy, provided the same should not exceed per centum of the whole value of 
the goods], 

3. That on the day of 18 , at , while proceeding on tho 

voyage mentione<l in tho said policy, tho said goods w'ere totally destroyed by fire 
(or MB the case may he), 

4, 6, and 6. [A$ in paragraphs 4, 5, and (?, of the last preceding form.J^ 

(Demand of jvdgmetit.) 


No. 61. 

On Fekiuht : — Valued Policy 

(Ttlle.) 

A . B., tho above-named plaintiff, states as follows 

1. That the plaintiff had an interest in the freight to be earned by the ship 

on her voyage from to , at tlie time of her loss, as hereinafter 

montionml, and tliat a largo quantity of goods was shipped upon freight in her at 
Hint time. 

2. Tliat on tho day of 18 , at , the defendant, in consi- 

deration of rupcefi to him paid, executed to tho plaintiff a policy of insursneo 
upon the said freight, a copy of which is hereto annexed [or state its terwr^ as beforej^ 

3. That tlie said ship, while proceeding upon the voyage mentioned in the said 

policy, was, on tho day 18 , totally lost by [the perils of the sea]. 

4. That tho plaintiff has not received any freight from tne ship, nor did 

she cam any on the teiid vc^vage, by reason of her loss as aforesaid. 

5 and u, [ils i« Form No. 48.] 

[i>9ma9id if jttdgmeni.) 


No, 62. 

For a Lobs by General Average. 

(Tale,) 

A . B., tlie above-named plaintiff, states as follows : — 

1, Tliat plaintiff was Uie owner of for hail an interest in] [one hundred bales of 

cotton! shipiied on board a vessel callea the Y. Z.^ from to • , at the 

time ox the loss heimfter mentioned. 

2. Thatunthe day of 18 , at , in consideration of 

mpses [which the plaintiff then promiseti to pay], the defendant exiecatod to tho 
plaintiff a ptdicy of insumnee iqion his said goods, a copy of which is hereto annexed 
[or flole t<s iViMir, as hefort]. 
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Thai 00 . the day of 18 , while proceeding on the "Voyage men* 

tSoQed in the* aaid policy* the tNiid veaael was ao endanger by p^ila of the eea, 
that the master and crew' thereof w ere cotufiolled to, and did, into the eea a 
large part of her rigging and ftimituro. 

4. That the plaintiff was, by remaon thereof, compelled to, and did, pay a general 

arerage loaa of rupe^* 

5. That on the day of 18 , he fumiahed the defendant with proof 

of his loss and interest, and otlierwiso duly perfonned all the conditions of the sitid 
policy on his part. 

6. That the defendant has not paid the said loss. 

iDettiand of judgment, 'i 


No. 53. 

Fott A Pabticulab Avebaqe LoB8. 

(TUk.) 

A, the aiK>vc-named plaintiff, states as follows ; — 

1 and 2. [As in the hint preceding form,'] 

3. Tliat on the day of IB , while on tlio high seas, the sea-waicr 

broke into the said ship, and durnagf^tl the said [<‘ottoa] to the liiiiount of rupees* 
4 and 5. [As in paragraphs 5 anti 6 (f the last preceding form.] 

[Demawl of jmigment.] 


No. 54. 

Oh a Fiioc Inwranck Policy. 

{Title.) 

A. J?., the above-named plaintiff, HtatoK an follows 

1. That plaintiff [was the owner of, or] had an intereHt in a [dwcllingdiouse, 

knovrn m No. , Street, in the city c»f ], at the times of ite destruc- 

tion [or injury] by fire as hereinafter mentioned. 

2. That on the <hiy of 1« , at , in couBidoration of 

rupees [to tJiem paid], tlie defendants executed to tho plaintiff a policy of 
insurance on tlie said [premises], a ctipy of wdiieh is hereto annexed [or state its 

<Sfi£»r^ That on the day of IB , the wiid [dwelling-house] was totally 

destroyed [or greatly damaged] by fire. 

4 . Tliat the plaintitFs loss thereby was rupees. 

5. That oirtho day of 18 , Iio f urn i«fi(‘d the defendant with proof 

of his said loss and interest, urel otherwise duly perfonned all the conditions of tho 
fiaid policy on his part. 

0. That Uie defendants have noi paid the wrid loss. 

llJemund of judgment.] 


No. 55. 

AoAiNbT Surety fub Paymeht of Rent. 

(Title.) 

A. B., the above-named plaintiff, states as follows 

1. That on the day of IB , at , one E. F, hired from tho 

plaintiff, for the tonii of years, the Qiouse No. , Street ], at 

the annnal rent of rupee.s, payable [monthly]. - 

2. That [at the »jme time and place] tin* <lefendurit agreed, in consideration of 

the letting of the said premises to tlio said E. F., to guarantee the punctual p»y- 
meiit 9ie sftid rent. ^ ^ 

3« That rent aforeaaid for tlie month of 18 , amounting to 

rupees, has not been paid. . , , . * 

[If.hg ihs terms of the agreement, notice is requtred to he given to the emtti^, 
add:^] 
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4. That on day of 18 , the plaintiff gave dhteid- 

ant of non-payment of t^e said rent, ami demanded paymaaft tliemC.. 

5. That he Itae not paid the same, 

[Denvand of judgment"] 


*i?.-^PLAtNTS FOR COMPENSATION FOB BREACH OF CONTRACT. 


No. 56. 

For Breach of Aokkemekt to convey Land. 

(Title.) 

A . J?., the above-named plaintiff, states as follows ; — 

]. That on the day of 18 , at , the plaintiff and defendant 

cntcrisd into an agreement, under their hands, of which a copy is hereto annexed. 

[Or, That on, &c., the defendant agreed with the plaintiff that, in consideration of 
a deposit of rupees then paid, and of the further sum of [ten thousand] 

rupees payaldc as hereinafter iiieiitionetl, ho would on the day or 18 , 

at , execute Ui the plaintiff a HutSvient conveyance of [tlio house No. , 

Street, in tlie city of , free from all incumbrances ; and the plaintiff 

agrcofl to pay [feu tliousamlj rupees for the same on delivery thereof.] 

ii. Tlmt on the day of 1^ > the plaintiff demanded the conveyance 

of the sairl prof»t*rty from the defimdant, and tendered rupees to the defendant 

[or that ii)i conditions were fulfilled, and all things happened, and all times elapsed, 
necessary to entitle the plaintiff to have tlie said agreement performed by the 
defendant on his i^arlj. 

il. That th(> defendant has not executed auy conveyance of the said property to 
the plaintiff (\)r tliat tliere is a mortgrige upon the said property, miule by 
to , lor rupecM, regislertHi in the oflice of , on tlje day of 

18 , and still utisatisfied, <»' any oilier defect of tiilB]. 

4 . That tlie plaintiff has tiicreby lost the use of the money paid by liim as 
such deposit os aforesaid and f»f other moneys pruvidtKl by him for tlie coimdetioQ 
of the said pimdiase, and lias lust the cxpimses iaeiim?d by him in invcstigatiiig tlio 
title of the <iefendant ari l in preparing to perform the agreement on his part/ and 
has inciirrtKl expense in endeavouring to procure the performance thereof by Urn 
defendant. 

6. The plaintiff pniys judgment for rupees componsaUon. 


No. 57. 

For Brkach of Aorkkmknt tu ruRuiASB Land. 

(Titk.) 

A. J>,, the above named plaintiff, states as follows : — 

1, That on the tlay of 18 , at , Urn plaintiff and defeml- 

ant ciitertHl mto an agn^efuent, under Uteir hands, of which a copy is hereto annexed 
[Or, That on the day of 18 , at , tlie plaintiff and defend-' 

ant niatuRllv agretnl that the plaintiff should sell to the defendant, and tlmt Uie 
defendant sliouht purchase from Uie plaintiff, forty bighAs of land in the village of 
for ru}M*es.] ” 

% That on t\w day of 18 . at , the plaintiff, beinr the® 

the absolute owner of the said property [and the same being free from aXlbuemm-r 
lirances, as was made U> apj^ ar to the dcfemlant J, teudeml to dw defendant a suffinient 
iufftmment of eonvevance *if tlie wine [or was rewly and willing, and offern^ tn 
iifonvey ihu aatne ti> the defendant by u sufficient instnimeutl on &e paymaint by 
defendant «*f the s«hl sum. * 

ff. That the defendant has not }mid the same. 

[ fhmand of jadgment^ 
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lb. 69* 

Amdhir JPhrm. 

Foe hot compuetiko a PtmcHAHK or iMMomBue Peopsrtt* 

(THId.) 

A, B., the above-named plaintiB, atatoa ae foUowe 

1* That by an ajjreemcnt daUnl the dny ot 18 , ft waa agreed by 

and between the plainiiE and the defendant tliat the plaintiff should sell to tlie de- 
fendant and the defendant should purclmse from the plaintiff a h(mfie and land at the 
price of mpees, upon tlH> terms and conditions following (that is to say) — 

(a) Tliat the defendant should pay the plaintiff a donosit of rupees in* 

part of the said purchase- money on the signing of the saici agreement^ and the re- 
niaindor on Uie day of 18 , on which day ttio said purchase should bo 

completed. 

(b) That tlic plaintiff should deduce and moke a good title to the said premises 

on or before the day of puynient of the said nuitaiudcr of 

the said purchaHc-inoney as aforesaid should execute to the rlefendant a pniper con- 
veyance of the said premises, to he prepartsl at the defendant’s exiMsnso. 

2 . That all conditions wen^ fuliilled, and all tilings hapjiciied, and all times 
elapsed, necessary i<» entithi.the plaintiff to have the saiil agreemeni i>ei*fonm'd by 
the defendant on his part, yet the defendant did not pay the plaintiff the remainder 
of Uie said purchase- money as aforesaid on his part. 

3* That tlie plaintiff has thereliy lost the ex|mnHe wliich he incurred in pniparing 
to perform the said agreement on his part, and has been put to expenso lu endea- 
vouring to procure the performance ttu'reof hy the defetnlaiii. 

[£)cm€iwl of 


NiK 69. 

Foe Not liEUVEUINC} (i<K>im KOLP. 

{Title.) 

A. B.y the above-named plaintiff, shites as follows : — 

1. That crti the day of 18 , at , tla^ plaintiff and defondiinf 

mutually agreed that the defendant should deliver [one hundrCil barrels of Hour] to 
the plaintiff [on Uie day of 18 ], and that the )>Jaintiff should pay 

therefor rupees on delivery. 

2 . That on the [said] day tlie plaintiff was rca<ly ami willing, and offered to pay 
the defendant Uie said sum up<m didivery of the siiid goo<lH. 

3. Tliat the defendant lias not delivcreil the stum*, whereby the plaintiff lias boon 
deprived of the prulits which would have accrued to him from such delivery. 

ffier/mndf of jud/fmerd.^ 


No. 60. 

Fon Breach ok Contrait to KMKLor. 

{Titlfr.) 

A. B,y Ulc above-named plaintiff, Hlates as follows : — 

1. Tliat on the day of 18 , at , the plaintiff and defendant 

mutually agreed that the {ilaiiitiff should servo the defi-ndant as [an accountant, 
or in the cajiacity of foreman, irr as thr atuft tnay 6 / 7 J, and that the defendant should 
employ tlie plaintiff, as such, for the term of [one year], and pay him for his ser- 
vices nipees [ii»onllily 3 . 

2 . That on the day of 18 , the plaintiff entered nj«m the service 

of the defendant as aforesaid, wnd has ever sin<'<i been, and still is, reiuly and wUltUg 
to continue in such service during the remainder of the said year, whereof Uic de- 

always ha*! notice. 

8 . That on tlie day of 18 , the defeiiilant uTOUgfwlly discharged 

the plam^ff, and refused to permit him to nerve os aforeuaiil, or to pay him fpr liia' 

aervtoea. 

[IMmand jvAfmcfd ] 
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No. 61. 

Fo* BBIACB 0» COFTBIOT TO EmLOT, WHBBB TKB ExPLOTXtVT VBTIB 
TOOK Effect. 

A. J?., the above-named plaintiff, states as follows 

1. M# m the last preceding /orm.] 

2. That on the day 18 ^ at ^ , the plaintiff offered to ente 

upon tlio Hftrvioo of the defendant, and has over sinco been ready and willing bo to do. 

3. That the defendant refused to permit tile plaintiff to enter upon such service, 
or to pay him for his services. 

[JMmand of jwlgment.} 


No. 62. 

Fob Bbbach of Contbact to sbbtb. 

{Title.) 

A, J?., t!io above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , the plaintiff and defendant 

fniiliially a^^rocal that the plaintiff slioiild employ the defendant at an [annual] corn- 
petisation of niiuies, uri<i that tlio defeiulant sliould serve the plaintiff as 

[an artint] for the term of [one year]. 

2. That the plaintiff had always been ready and willing to perform his part of 

tho said ugrec'tiient [and on the <lay of 1H , offered so tf) do]. 

3- That the defendant [entered upon] the s(?rviee of tin' plaintiff on tho above- 
mentioned day, hut ufterwurdd, on the day of 18 , Imj refused to servo 

the plaintiff as afitresaid. 

f Dcmaml of judginrnt.'] 


No. 63. 

Aoainht a Builokii Foil Defective WouKiWANKHir. 

(Title.) 

A* i?., the tthovcMiamotl plaintiff, states as follows : — 

1. That on tlie day of 18 , at , the plaintiff and defendant 

fjnU^roii into au agreement, of whhdi a copy is hereto annexed. 

[f>r fitatp the tenor of the contract.) 

[2. That tho plaintiff duly perforuuMl all the conditions of the said agreement on 
his part]. 

8. That the defendant [built the house referred to iit the said agroenicul in a 
laid and uuworkiuuulikc toautuTl. 

[^Ihmanfl of jtidgmenl.) 


No. G4. 

By TUB Mastkb aoainst thk Father or Guardian of an ArrRKNTirB. 

{Title.) 

A. B.f the alKivo-namod plaintiff, states as follows : — 

1. That on tlie day of 18 , at , tho defendant entereil into 

m agrceuittot, under his hand and scal,^ a copy of which is hereto aonezed. 

[Or etate the tenor of the eantracL] 

2. Tliat^ after the making of tho said agreement, the plaintiff received tho said 
[iipprsiit«C!«] into his service as such appnmtiee for tlio term afi>resaid, and has aiwaya 
performed, and heon really and willing to perform, all tilings in the said agreetneoB 
on his Mft to bo perfonned* 

3. That on too day of 18 , tho aatd [apprsntifTa] wilfany abaeoledl 

hitnfiQlf £rom tlm aorrtce of the plaintiff, and contiunes eu to do. 

[/>mafKl of Jtuipmmt.J 

* TbsiamiioffiiuiAoIXlX. of 1860 roqntroa Ow mI of Oio fiiillier or guardian* 
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No. C5. 

Bv THK AprnR)iTii;j5 AOAiKm’ TiJiE Master, 
iTitle.) 

A, //., tho n*»ov<‘-mMu<Hl plaintiff, Btatca m — 

1. That OTi tho (lav of , tlio di^fontiant 

into an i^rroemcnt with Uk* plaintiff and hin [fatliorj, A’, umlor their lum<i»anil 
Boala, a <'oi>y of whicii is lion.to itniioxoff. 

*A Tlmt, after the making; of the tetitt np^rei inent, the plnintiif entmM) into the 
service of the ctefendanl with iiim after llic iitanrier of an apprentice to w^rve for 
term meutiom^ii in the nuid agreement, ami has alwiiyH pcrfi)nmd all tiling in the 
said agrt?ement c<»ntaiiied on hiB part to he perfonmut. 

3, That the defeudant has not [instnn ted the plaintiff in the tmamesg of 
, or »tafr ani/ other hrrurh^ xurh ax cruelty, failure to provnk sufikient food, or 
other iiktreatmeuQ. 

l_De»atwI of Jud^riinit.’} 


No. CO. 

On a Uom» kou Tiiii Kiofmty ok a Clruk. 

{Title.) 

A. Jt.y the ahove-nanied plaintiff, Hlatea as fol]t>\vH ■ 

1. Thai on the day of IB ,ut , pluiritiff cinph^ycd tme A. i»l 

EH a clerk. 

2. That on the day of 1^ , at , the defendant apn^’oed with 

the plaintiff, that if the said /%. P. should not faithfully pi*rforin his niiliea us a 
clerk to the plaintiff. <»r should fail t(» ueeotint to tin* plaintiff for all inoneyH, cvi- 
dencea of debt, <»r other property received hy him f«)r the use of tlu^ plaintiff, the 
defendant wouhl pay to the plaintiff whatever loas ho migiii miaUiin hy reason 
thereof, not exceeding ru})eeg. 

[Or, 2. That at tho Kamo time and place, tho defendant hound himself to tlm 
plaintiff, hy a writing’ under his hand, in the p<*nul sum of rupees, condi- 

tioned that if the said E. P. should faithfully perfrirm liis duties as elork and 
cashier to the plaintiff, ami sliould justly aeirount to the plaintiff for uH moneys, 
evidences of debt, <»r other property \^hieh slioiiM heat any time held hy him in 
tnist for the plainlitf, the same ^hoiiKl he viiid, hiil not otherwise.] 

[Or, 2. That at the same lime and pla<*e, th<* defendant executed to the plaintiff 
a bond, a copy of vvhieh is hereto annexed.} 

3. That betw^een the day of IB , and tho day of 

18 , tlie said E. P. received ruon<‘y and other pr<»|><jrty, atnotmtin|» to the vahn? of 
ruj>ees, for tlie use of the plaintiff, for which ho has not accounted to him, 
and the same Htill reiiiaiua due and uupaid. 

[Demand of judgment. 'I 


No. 67. 

By Tenant against Landi^oru, witu Srscut Damage. 

{Tdle.) 

A. the ahove-nained plaintiff, states as follows : — 

1. Tlmt on the day of 18 , at , Uie defendant, by an ki- 

vtniment in wTitin^c? l^ft to the plaintiff [the liouse No. , Street] for the tona 
of yeara, contracting with tlie plaintiff that he, the plaintiff, and hi» legal 

TepreaentativeK should quiet^ enjoy possession thereof f<ir tho said term, 

2. That all conditions were fullilled and all things liapt>eaed necessary en- 
title tie plaintiff to maintain tliis suit, « « . 

3. lliat on tlie day of , duniig the sfiid terni, one A. jK, wba 

waa the lawful owner of the said house, lavrfully evicted the plaintiff therefrom, and 
vtUl withholds the possession thereof from him. 
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ft nlamtiff wan thereby ffH^veoted from continuing the business of a 
(i plttco» was compelled to expend rupees in movii^, ati4 

of G. M. and J. J. by such removal]. 


. by such removal]. 

IDeviand of jwi^ment] 




For Bbbach of Warranty of Moveables. 

{Title.) 

A. P., tlio abov6-named plaintiff, states as follows 

1. That on tho day of 18 , at , the defendant warranted a 

Htrain-on^^ino to bo in good working order and thereby induced the plaintiff to 
j»iiiTi»aM<‘ llui Hairio of hirii, and to pay him rupees therefor, 

2. That the said engiuu was not then in good working order, whereby the plaint;: 
iff inc‘tjrr<td expense in having the wii<l engine repaired, and lost the prodts whioli 
could otherwise have accrued to him while the engitu* was under repair. 

{Demand of judgment^ 


No. 611. 

On an Aorekmknt of Indemnity. 

{Title.) 

A. B.j the above-named plaintiff, stales as follows : — 

1. That on tho day of » »^t , the plaintiff and ddfendanf 

being partners iu trade uiuler the (inn of A. B. and C />., dissolved the said part^ 
nerslup, and uiulually agreed that tlie d<*fendunt shuiild take and keep all tile 
partnership-property, pay ull del»ts of the linn, and inderiinify the* plaintiff against 
all claims that might be made up(m him on account of any indebte^ess of the said 
hnn. 

2. That tho plaintiff duly iK*rformcd all the conditions of the said agreement 
on liih part. 

3. Thai on the day of IH , fu judgment was recovered against tho 

plaintiff and defeiidiuit l>y one E. jP., in the High Court of Judicature at 

upon a debt due from tiu' said firm to the said E. and the day of ^ 

IH J, the plaintiff paiil nipees [in satisfaction of the same]. 

4. That tlie defendant has not {>ald the tuuiio to tlic plaintiff. 

{I'hmmd tf judgruefU,’} 


No. 70. 

llv Sinr-owNEu acainst Frriohtou for not Loading. 

{Title.) 

v1. J7,, the above-named plaintiff, states a« follows 

1. That on the day of 18 , at , the plaintiff and defendant 

entered iuli» an agreement, a copy of which is hereto annexeci. 

[tir, 1. That on , at , t)ie plaintiff and defendant agreed by 

charter-party that the ilcfendant shoiiUl deliver i<i the plaintiff’s ship at 

, on Uie day of 18 , 6ve hundred tons of mercliandise, which she 

abouid carry to . and tlu'rt} deliver, on payment of freigltt ; and 

that Uiu defendant Hhould have <tays for loading. days fc*r discharge, and 
days for dciimiTHge, if required, at nipees per day.] 

2. Tliat at the Unie tixeil by the said agrtviiamt tiie (^intiff was ready and will- 
ing, and offeml to rt^ceive [the saki uiercliaitdiso, or ffie iiicrchaudise lucotiuned i|t 
the mid agrtHtiiieiii] from tlie defctulant. 

B. That the iH nf>d allowed for loading and demurrage hm eUxiscd, bat the de- 
fendant luia not delivert'd tlie said mercbaovlise to the said vessel. 

Wherefort* the plaintiff dinnanda judgmeut for rtitwes for deoiitrnige Mat 

ntpet*» addtlioual for compeusutiou. 
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tl~PLAlKTS FOB OOMPBNSATION UPON WRONOa 

No. 71. 

Foft TiUWAfiS OK Lako. 

iTUls.) 

A. i7.y tlie AboTe-immod piaioUfff states lui followo 

1. That on the day of 18 , at , the defendant entered upon 

certain land of the p1ainti8t known as [and depastured the same with oattlO| 

trod down the grass, cut the timber^ and otherwise injured the same]. 

[Demtmd of 

No. 72. 

Fob Tbbspabs in bittrriko a DwKX.LiNO'HOtr8B. 

{Title.) 

A . B., the above-named piuintifiT, states as foliow^s 

1. That the defendant entered a dwolling bouso of the plaintiif callol , 

and made a noise and disturbance therein for a long time, au<i broke open the doors 
of the said dwelling-house, and removed, took, ami carried away the fucturos and 
goods of the plaintiff therein, and diKposed of the saint! to the defendant's own use, 
and expelled the plaintiff and his family from the poHst^ssiou of the said dwelling* 
house, and kept Uietii so expelled for a long time. 

2. That the plaintiff was thereby pn*veiitcd from carrying on his business, and 
incurred expense in procuring another dwtdliug-houHe for himself and family^ 

[^Demawi qf jiutgmeni']. 

No. 73. 

Fob Tbbspass ok Movbablbs. 

ifitU.) 

A% B., the above-named plaintiff, states as follows * 

1. 'Hiat on the da^ of defendant broke open 

ten barrels of rum botonging to the plaintiff, and emptied their contents into the 
atreet [or seiaed and took the plaintiff *s goods, tliat is to say, iron, rice^ and house- 
hold fwmiture, or os Ms ooss may 6s, and carried away the same, and disposed of 
them to bn own use] : 

or seized and took the plaintiff's cows and bullocks, and impounded them, and 
kept them impounded for a long time. 

2. That the plaintiff was thereby deprived of the use of the cows sod hullooka 

during Mwt time, and incurred expense in feeding them and in getting them restored 
to him ; and was also prevented from selling them at fair, as he otherwise 

would have done, and the said cows and bullocks are dirnmisbod in value to Uia 
plaintiff lotherunee etaie tke injury according la the facU]. 

\^t)emanA of judgment J] 

No. 74. 

Fob mi CoBVBBaioK or Movbsbbb Pnomvr. 

(Tide.) 

A- B., the above-named plaintiff, states as follows 

1. That on the day of 13 , plaintiff was in possession of certain 

goods described in the sch^nle hereto annexed f />»• of one iliotisand barrels of ffourj* 

2. That on that day, at , the defendant converted the same to his own 

use, and wrongfully deprived the plaintiff of the use and possession of the same. 

IJkmanU of judgment.} 

The Schedule. 


C.P.40 
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Ko. 75. 

AOAIIIST a WAB*HO08EKAIi »0E BarUSAL TO DltlVBIR G 0 OD 8 . 
iTitle.) 

A. jB., the above-named plaintiJBE, states as follows : — 

1. That on the day of 18 , at , the defendant, in consider* 

Etion of die payment to him of rupees [or rupees per barrel, per 

month, &c0, agreed to keep in his godown [one hundred barrels of flour], and to 
deliver the same to the plaintiff (»n payment of the said sum. 

2. Tiiat thereupon the plaintiff deposited with the defendant the said [hundred 
barrels of flour]. 

3. That on tlie day of 18 , the plaintiff requested the defendant to 

deliver the said goods, and tendered him rupees [or the full amount of stor- 

age due thereon], but the delVnd/int refused to deliver the same. 

4. That the plaintiff was thf‘rel)y prevented from soiling the said goods to E. 
and tiie same are lost to the idaintiif. 

[^Deir^id of judgment^] 

No. 76. 

Foil PROCURING Property by Fraud. 

{Title.) 

A. JB., the above-named plaintiff, states as follows 

t. That on Um day of 18 , at , the defendant, for tlic pur- 

isms of inducing the plaintiff to sell him certain goods, represented to the plaintiff 
iliat [he, the dotendant, was solvent, and worth riipees over all his liabilities]. 

2. That the plaintiff was thereiiy induced to sell [and deliver] to the defendant 
(dry g<WKls] of the value of rutHu*s. 

8. That the said repn^sentatiotis were false [or $tate the particular falseHtooda^y 
and were then known by the defendunt to lx* so. 

4. Tfmt tln« defendunt bus not paid for the said goods. [f>r, if the goods were 
wot delivered^ That the plaintiff, iu preparing and sliippiug the sahl goods and pro- 
curing their restoration exjnuuled rupees.] 

[Demaftd of judgnieui.’\ 


No. 77. 

For rRAUDULKNTLY PR<»CURINO CREDIT Tu BE GIVEN TO ANOTHBB PkRSOM. 

{Title.) 

A* B., the almve- named plaintiff, states as follows 

1. That on tlm day of IH , at , the defendant represented 

to the plaintiff that one JK. F was stdvent and in good creilii, and w'^orth 
rupees over all his UabilUies [or that E. F. then held a res^HUisihle situation and was 
in gtsHl cirottinstanoos, and might safely In? inn^tetl with gomls oii credit], 

2. That like plaintiff was tltereiby iudueeii to sell to ilio said E. jP. [rice] of tl»© 

value of rupees [on moutJi’s credit]. 

$. That the sai<l representations were false and were then known by the defend- 
ant to l>e s<i, and were made by him aritli intent to deceive aod defraud the plaintiff 
f <ir lu deceive and injure the plaintiff, J 

4, That the said E, F. [did not jmy for the said goods at the expiration of the 
credit aforasaid, or] luut not paid for the said rice and tlie plaintiff has wholly lost 
the sanH^ by reason of the pre^misea. 

{Demmsd tf 

llo 78. 

For roLUiTiNG th* Water under the PLAruriFr’s Land. 

{TtUf.) 

A* B., the above-nained plaintiff, states aa follows 

1* Thai bt^ is, and at all the times hereinafter mentioned was, posaesifed of cer- 
tmn land called and situate in , and of a well therein, and of water 



rm wovmm 


31 $ 


m and entitled to tlie iwe and benefit of the «aid well end’ of the 

aaid water Ihereta, and to have certain apringa and atrearaa of water which flowed 
and ran into the said well to supply the same to flow or nm without being fouled 
or polluted. 

2, That on tlie day of 18 » the defendant wronglally fouled and 

polluted the said well and the said water therein and the said apriiiga ai^ eireama of 
water which flowed into the said well. 

B. That by reason of the premises the eaid water in the said well became impure 
and unfit for domestic.' and other necessary ptmioHcs, and the plaintifC and his fianiil/ 
are deprived of the uho and benefit of tlie aaid well and water. 

l^Deniand of jiulfftneui,} 


No. 79 

Foe ckZKftva on a Noxious Maitufactvbv. 

(nth.) 

A. B.y the above-named plointift, atatea an follow's : — 

T. Tliat the plaintiff is, and at all the times horoinaftcr mentioned was, possessed 
of certain lands willed situate in 

2. That ever since the <lay of 18 , tlm defendant lias wrongfully 

caused to issue from (M*rtain smcltiner works carried on by tlni dcfcmlaiit largo quan- 
tities of offensiv't' and unwdiolesotuc smoke and other vapours and noxious niatteiv 
whitdi spread themselves over and u]>on the said lands, and corrupted tho air, and 
settled on tlie surface of the said knds. 

B. Tliat thereby the tri'cs, bedgos. IwTbsigo, and crops of tlio plaintiff growing 
on tho said lands, were damaged and ilctcruimted in value, and the cattle and livw» 
stock of the plaintiff on Uie said luiuls Itccamc unlaialthy, and divers of them w’erc 
poisoned and died. 

4. Tliat by reason of the premises, the plaintiff was unable to depasture the 
aaid lands with cattle and sheep as be otherwise might have done, and was obligisl 
to roiiiove his catth*, slk'cp, and funning-stoek therefrom, and haa been prevented 
from having so bemdiiu’al and healthy a use and o(X*uj>ation of tlio said lands as hn 
otherwise would have hud. 

IJDejmnd of jwlgmenL'i 


No. 80. 

Fob OBSi'BtJirriNa a Wat, 

(Tith.) 

A. the above-named plaintiff, states na follows 

r That tlu* plaintiff i«, and at tlie time hereinafter mentioned was, poasoiuied of 
fa house in tlie \ illagc of ]. , • 

2. That he was entitled to a right of way from the aaid [bouse] over a certain 

field to a public high>vay and back again from the said highway over the aaid field to 
the aaid house, for hiinseif and hia servants [with vehicles, or on foot] at all tiinca 
of tlie year. . „ , ^ , 

3. Tliat on the day of 18 , defendant wrongfully obatmet^ Uio 

aaid way, so that the plaintiff could not pass [with vehicles, or on foot, or in any 
manneri along the said way, [and has ever since wrongfully cdistrucUxl the aamej. 

4 . *pecUU damaga^ if 

{Demand of j^tdgmeni.'} 

Another Form. 

1. That the defendant wrongfully dug a trench and heaped up earth and stone* 

in the public highway leading from to so as to obstruct it. 

2. That thmby the irfaitttiff, while UwMly khmg wid highway, 

fell over the aaid earth and stones [or, into the said trench], and broke hia ami, and 
suffered great pain, and was prevcntefl from attending to hi* buiioe** tor a long 
time, ana inctined expense for medical attendance. 

[Zkmamt of 



tax fovjsrs dcnst>rxJ; 




No. 81. 

Fob PIVEETUrG a WATBBHX^tTBaS. 

(Titk.) 

A, B., the ahove'osmed plaintiff, states as follows 

1. That the plaintiff is, and at the time hereinafter mentioned was, possessed of 

a mill situated on a [stream] known as the , In the village of , dis- 

trict of 

2. That by reason of stich possession the plaintiff was entitled to the flow of 
the said stream for working the said mill. 

3. That on the day o£ 18 , the defendant, by cutting the hank of 

the said stream, wrongfully diverted tite water thereof, so that less wateor ran into 
the plaintiff's mill. 

4 . That, bv reason thereof, the plaintiff has been unable to gnnd more than 

sacks per day, whereas, before the said diversion of water, he was able to grind 

sacks per day. 

[Denuind of jvdgnkeni.’i 

No. 82. 

Fob OBSTBtroTiKG a Bight to hbb Watbb bob Ibbioatioh. 

(Title.) 

A. B.f the above-named plaintiff, states as follows : — 

1 , That the plaintiff i«, and wuh at the time hereinafter mentioned, posneased of 
certain lands, situate, &c., and entitled to take and use a portion of the water oi a 
certain stream for irrigating the said lands. 

2. That on the day of the defendant prevented the plaintiff from 

taking and using the said portion of the said water as aforesaid, by wrongfully 
obstructing and diverting the said stream. 

[Demand if judgment.'} 

No. 83. 

Fob Wasts bt a Lbssbb. 

{Tdle.) 

A* B,, the above-named plaintiff, states as fellows ; — 

1. That on the day of 18 , the defendant hired from him [the 

house No. , Street] for tlic tenn of 

2. That the defendant occupied the same under such hiring. 

3. Tltat during tiie period of such occupation, the defendant greatly injured the 

premises [defaced the walla, tore up the floors, and broke down the doors ; or other- 
mee ^ i*guriee an far cur |) 08 si 6 i'e]. 

The plaintiff prays judgment for rupees compensation. 

[Demand of judgment.} 


No. 84. 

Fob AssAinuT abb Battbbt. 

(TUk.) 

A*B.^ the above-named pUuntiff , states as follows : — 

Thai on the day of IS , at , the defendant assanlted and 

beat him 

plaintiff prays judgment for nipaes oompensation. 


No. 86. 

Fob AasAUBf Am BsTraiT wxm tfwouL Daxaob. 

{Title.} 

A* B., the above-named plaintiff, statea as follows : — 


1. That on the day of 18 , at 

hast him until he hsoame inasnsible. 


, the defen da nt a ssau l ted and 



nmiouBTH scamuts: 

S. the pleintiff iraa thereby diaebled from ettending to hie hnrinem ft>r 
mx weeks thereafter], and wae compelled to pay rupees for medical attend* 

nee, and has been ever since disabled [from using his right arm]. [Or ei/krmse state 
jS aama^f as the case may be}. 

[Demand /tidymenl.] 

No. 86. 

Fob Assault ahd False Imprisonment. 

{Title.) 

A. the above-named plaintiiSE, states as follows ; — 

1. Tliat on the day of 18 , at , the defendant assaulted 

le plaintilf and imprisonea him for da^-’s [or hours] ; [«^afe spettal ilamage^ 

' any thus : — ] 

2. That by reason thereof the plaintiff anfft^red groat pain of Ixxly and mind, 
.nd was exposed and injured in this credit anti oircuinstancos, anti wjts pre%'(‘.nted from 
sarrying on his business and from providing for his faniil\ hv his porHonal and 
ttention, and incnrreti expense in tibtaining his libcratiim from tlie said imprison' 
uent [or otherwise, as the case may he}. 

[Demand of Judgment.) 

No. 87. 

For Injuries caused uy Nkolkjence on a Railroad. 

{Title.) 

A. B,, the aboTe-named plaintiff, states ar fttllows : — 

1. That on the day of 18 , the defendunts were common farriers 

')i passengt'rs by milway IxdAVoen and . , 

2. That on that day the plaintiff was a passenger in one of the carriages of the 
defendants on the said road. 

3. That while he was such passenger, at [fs* near the station of ; 

yr between the stations of and ]. a collision occurred on the said 

•ailway, caused by the negligence and unskilfiilness of the defendants’ servants, 
w’hereny the plaintiff was much injured [having his leg broken, his head cut, 
rnd state the special damage, if any, as), and incurrtKi expense for mt'dkjal HtUmdunee, 
md is permanently disabled from carrying on his former busiuess as [a salesman]. 

[Demand of judgment.} 

[Or thus — ^2. Tliat on that day the defendants by their serv'ants so negligently 
md unskilfully drove and manage*! an engine aod a train t»f curriagi^s attach^'d 
hereto upon and along the defendants’ railway which tlie plaintiff was tli*‘ii lawfully 
iTossing, that tlie said engine and train were driven and struck against the plaintiff, 
/hereby, iStc., as in § 3]. 


No. 88. 

Fob Injuries caused by Nbouoent Driving. 

(TUle.) 

A. B., the above'named plaintiff, states os follows : — 

1. The plaintiff is a shoemaker, carrying on business at . The defendant 

m a merchant of 

2. On the r23Td May, 1876], the plaintiff was walking eastward along Chowriii' 
i^hee, in the city of Calcutta, at about 3 o’clock in the afternoon. He was obliged 
o cross Harrington Street, which is a street running into Cbowringhee at ri^t 
sngles. While he was crossing this street, and just beforci he could reach the foot* 
Nivement on the forther side thereof, a carriage of the defendant’s, drawn hy two 
loraea, tinder the chaige and control of the defendant’s servant*, was negligently. 
Mtddenly, and witliout any warning, tumed at a rapid and dastgerous pace out of 
larring^ Street into Cbowringhee. The pole of the carriage struck the l^aintiff 
md kaocdied him down, and he was much trampled by the horses* 
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3* By the blow aod fall and tmmpBng the pkintiff*« kft nrm wm broke®/ and . 
be wa» braieed and injured on the aide and back, aa well aa mterimfly, and in con-' 
aaquenoe tlwsreof tlie plaintiff was for four months ill and in suffering, and unable 
to attend to his business, and incurred heavy medical and other expenses, and sus- 
tained great loss of business and profits. 

The plaintiff claims rupees damages. 


(Title.) 

Written Statement of Defendant 

1. The defendant denies that the carriage mentioned in the plaint was the 

defendant’s carriage, or that it was tinder the charge or control of the defendant’s 
servants. Tlie carriage belonged to [^Messrs, JS. F. and Q. JET.] of Street, 

Calcutta, livery stable-keepers, em^oyed by the defendant to supply him with 
oarriugos and horses ; and the person under whose charge and control the said carriage 
was, was the servant of the said [Messrs. F. F. and G. JET], 

2. The defendant does not admit that the said carriage was turned out of 
Harrington Street either negligently, suddenly, or without warning, or at a rapid or 
dangerous pace. 

3. The defendant says that the plaintiff might and could, by the exercise of 
reasonable oare and diligence, have seen tlie said carriagt^ approaching him, and 
avoidiid any collision with it. 

4. The defendant does not admit the statements of the third paragraph of the 
plaint. 


No. 89. 

For Libel ; the Words BRiJia libilu>U8 in thbmkblvbs. 

(Title.) 

A» J5f., the above-nametl plaintiff, stattm as follows 

1. That on the day of 18 , at , tlie did'endant published in 

a newspaper, caih?d the for in a letter aiidressed to F. F.}^ the following 

words couocming the plaintiff : — 

forth the worde need.'] 

2. Tltat the flaid publication w'um false and malicious. 

[Dsf/Mmd of judgmentS\ 

the libel was in a langnage not the Ungoage of the Coort, set ont the libel 
iMrhatifii in the foreign languHga in which it was published, and then proceed 
thus; — ” Which said words, boing translated into the language, have 

the Aeauing and efihot following, an«l wore so understood by the persons to whont 
they were so pohliehod, that is to say [hew set <mt a iiteroi tiwasktum c/ the 
\dm its the kmgnage qf the CourtJ. 


No. 90. 

Fom LiBtx ; tbm Wonna hot brino LtBBi.i;.o 0 s nr TttBM8si.TB8. 

(Title,) 

A, H., the above-tuuned plaintiff, states as follows 

1. Thai the plaintiff and] was, on and before the day of 13 , 

a merehant doing business in the city of • * 

2. That on Uie day of 13 , at , the defendant pablished in 

a nawaiM^. nailed the [or in a ktter addressed to JL arothermim horn 

toe following wonU concerning the plaintiff : — 

B. of this city has taiHiestly retired to foreign lands. It is said that ere* 
ditnra to the amount of mpoes are anxioutdy aeekix^ his aildress.”] 

Ik That the defendant meant thereby that [the ii«d absconded to avoid 

his creditors, and mth intent to defraud tbeml. 

4 That the atid poblicatiou was fake ana malictoafk 
IJhmmmi afjmdfment,} 
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No. »1. 

For 8 lari>sr ; the Words briko rctiorablb ir Tniii 8 iLm» 

(TUk.) 

A* B*, tlw above>nRmed pUititifFy states as follows :-~ 

1. That on the day of 18 , at , tlie dcfendaat ftOsely a»d 

mahcKmaly spoke, m the hearinier of E. F. [m* sundry persons], tlie foUowiiiR words 
concerning tlie pluintitf ; ile is u thier’]. ^ 

2. That, in consequence* of the wiid words, the plaintiff lost his situation as 

in the employ of 

[Defn,and of judgmivU'] 

No. 92. 

Fob S1.A11DKB ; thi Words not bring xcTioNABtR in thrmssitm. 

{TitU,) 

A. 1?., the ahove-named plaintiff, Htates as follow's : — 

1, That on tlie day of 18 , at , tlu* di'fendant faWlj** and 

maliciously said to one F. F. concerning the plaintilT : He is a young man of 

reniarkuhly cukv con»cience”J. 

2. That the plaintiff was then seeking eiripluymcnt as a clerk, and the delmt* 
ant meant, by the said words, that the plaintiff w’«s not trustworthy a« a clerk. 

iJ. That in cousecjiierice of the saicl W'onls £the sanl K. F. refused to employ tbo 
pluiutiif as a clerk]. 

[ Dfm a »d ff j i/dgmfittJ] 


Nti. 93. 

For Malk^iouh Pbosk<.'Ution. 

(77f/e.) 

A. If., the ahovc-numed plaintiff, statics as follow'-a ; — 

1. That on the day of 18 , at , tlio defendant obtained a 

warrant of arrest from [a iiiagistmle of the said city, or, an ifu> mite may 

/w?] tin a charge of , and lh<' plaintiff w’as hitchUhI thereon, un<i iiuurisoiHHi 

for [ days or hours, and gave hail in the sum of nipccs to (mtnin hi* 

relensc]. 

2. That, in so doing, the defendant achd malicioiiHly and without reasonable irr 
probalde cause. 

3. Tliat on the day of 18 , the said magistrate dismissed the emn- 

plaint of the defendant, and acquitted the plaintiff. 

4. Tliat many iH*rHoiis, w fmsc names are unkiutwn to the plaintiff, hearing of the 
Raid arrest, and siipfiosing th< plaintiff t<» l»c a criminal, have ceas«*4l to do business 
wdtb him ; or, that, in c<uiscquence of tlie said anest, Um* plaintiff lost his Hituation 
as ch rk to one F. ttr^ that by reason of tlie premiM*H the fduiiiliff sufferwl pain 
of Wdy and mind, and was prc’. enttnl from tran.^acting his husini'ss, and was injured 
in his er<*dit, anfl incurred expense in obtaining his relcaw* from the said iinprisofi- 
meut and in defending himself against the said com])laiat. 

IJDemand of judgment.] 

i>.—PLAINT8 IN SUITS FOR SPECIFIC PROPERTY. 

No. 94. 

By the ABSOLtHR OWN&B for the POSSRSRIOH OF iMMOVIAilLR PROPERTY. 

{TUU.) 

A. JR., the above-named plaintiff, states as fo1k>w* ;*— * 

1. That X F. w'a* the absolate owner fof the estate, or tin? sliare of the estate, 
called , situate in the district of , the Govcmmcut reireiine of which 

is rupees * and tlie estimated value rupees, or of the house No. , 

Street, in the town of CohmUa, the estimated value of which ts rupees 
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$ Hiatoiithe day of t8 , iT, megaUv diapoiaeaaed Ae odd X F. 

of the «aid X F of the^d eatate [or atoie, or hoaae} ^ 

8. That the aaid X. F. has since died intestate, leaving the piaintifE, the said 
jt. JB., his heir him surviving. , ^ ^ r u 

4. That the defendant withholds Ae possession of the estate [or share or house] 


from Ae plaintiX 

The plaintiff prays judgment : 

(1) for Ae possession of Ae said premises; ^ 

(2) for rupees compensation for wiAholding Ae same^ 


Another Form^ 

A* j8., the above-named plaintiff, states as follows 5— 

1. On the day of , the plaintiff, by un instrument in writing, let to 

the defemlawt a house and premises [No. 52, Russell Street, m the ] for a 

term of ‘fiv (3 years from the day of , at the monthly rent of 300 rupees. 

2. By the said instrument the defendant covenanted to keep the said house and 
proiniHes in good and tenautable repair. 

3» The said instrument also contained a clause of re-entry, entitling the plaintiff 
to re-enter upon Ae said house find premises, in case the rent thereby reserved, 
wh»*tjn/r dfuiiundtui or not, sleuild bo in arrear for twenty-one days, or in case the 
^ieferidast should jnako default in the performance of any covenant upon his part to 
be performed. 

4. On Ae day of 1 8 , a mouth’s rent became duo, and on Ae 

day of 18 , another month’s rent became due ; on the day of 

18 , both had btien in arrear for twenty-one days, and both arc still due. 

5, On the same day of 18 , the house and premises were not and 

♦re not now in gm>d or tenuntablo repair, and it would require the expenditure of a 
large sum of money to roiustate the same in good and tenautable repair, and Ae 
plaintiff’s reversion is much depreciated in value. The plaintiff claims ; 

(1) possession of tlm said house and preinist« ; 

(2) fupiHJS for arrears of rent ; 

(3) rupees cumpeusation for the defendant’s broach of his covenant to 
repair ; 

(4) rupees for the occupation of Ae house and premiaes from Ae 

of 18 , to Ae day of recovering possession. 


No. 95. 

By tbs Tkmakt. 

(Tiefe.) 

A. B., Ae above-named plaintiff, states as follows * 

1. That one F. F. is the absolute own er of [a piece of land in the town of Cal- 
cutta , bounded as follows : ], the estimated value of which is 

rupees 

2. That on the day of 18 , Ae said X F, let Ae said premises to 

the plaintiff for years, from 

3. That the defeodaut withholde the posseasion thereof from Ae plaintiff. 

ll>emand t/ judgment} 


No. 98. 

ffol ItoVBAStl PlU>miaTY WsoHOVtrtLY YAKUT. 

{TdU.) 

A, the above-named plaintiff, statea as follows : — 

1. That on Ae day of 18 , plaintiff owned [cr was possessed of] 

one hundred barrels of ilour, Ae estimated value of which is rupees. 

2. Tliat on that day. at , the defendant took Ac same. 

The plaintiff prays jutigment : 

(}} lor the pf^ssion of Ae said goods, or for rupees, In case such pos* 
♦essloii oannot to hsd ; 

<8| lor fopees cefi^[Msisaiioo for As deteottoo thereof. 
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Ho. »7. 

Fob MoTBUtBB wboii«bi7u.t DnxtVBn. 

{.Tak.) 

.4. H., the above-named plaintiff, etatea aa fuUowa 
» WffL I ** • owned [or oOKe ftmk 

thi..uit.tho defendant ha. 

' 8, That comnionoornent of tliia anit^ <o wit, on tho day of 

them ™ demanded the same from tlje defendant, but ho rofuucd to deliver 

The plaintiff praya judgment : 

(1) for the post^'ssion of the said gomls, or for rupees, in case such i>oe^ 

eeseion cannot be had ; * 

(2) for rupees compensation for the detention thereof. 

27u> ScheduU. 


Ko. 98. 

AOAIKST a PEAtTDtTLEITT PUBOlIASKB AWD UtS TjUltSFBBBK WITH NoTtOK, 

{THU,) 

A. B,y the alKivc-named plaintiff, elates aa foHown : — 

1. Tliat on tlie day of 18 , at , the dofendant [C D.], for 

the puroofwj of inducing the plaintiff to sell him certain gotxls, representeii to tlm 
plaintiff that The was ftolvont, and worth ru]:>erjs over all his liabilitiesl. 

2. That the plaintiff was thereby induced hi sell and deliver to the said C D. 

[one hundred boxes of tea], the estimated value of which is rupees, 

3. That the said representations were l‘als<», and were then known by the said 
C D. to bo so. [Or, That at the time, of making the said representations, tlie said 
C. D. was insolvent, and knew himself to be so.] 

4. That the said C, TJ, afterwards transferred tin*, said goods to the defendant 
JE. F, without consideration [or who had notice of the falsity of the repniscaUitionJ. 

The plaintiff prays judgment : 

(1) for the possession of the said goods, or for nipccft, in case such 

possession cannot be ha<] ; 

(2) for rupetw comi»ensation for the detention thereof. 


JS?.— PLAINTS IN SUITS FOR SPECIAL RELIEF. 

Ko. 99. 

Poe Bsacissioir op a Couttbact o» the Obouko op Mistake. 

{THU,) 

A . B., the above-named plaintiff, states as follows : — 

1. That on the day of 13 , the defendant represented to the plaint 

iff that a certain piece of ground belonging to the delVtulant, situated at , 

contained [ten bighasj. 

2. That the plaintiff was thereby induced Ui porcliasf‘ the same at the? price of 

rupees in tlie belief that the said representation tnu;, and signed an 
inatmment of agreement, of which a copy is hereto annexed. But no convtyanco 
of the same has been executed tu liiiu. 

3. That on the day of 13 , tlie plaintiff paul the defendant 

rupees as part of such purcruMK-money, 

4. That the said piece of ground contmned in fact only [five bigh^^j. 

The plaintiff prays judgment : 

OJ for miioes, with interest from the day of 1? ; . 

(2) that the said agreement of purchoi^ be dedivered up and canceli^h 

C. P. 41 
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No. m 

Fob AH iHiOMOTKHi BBnraAoniio Wastv. 

(TUU.) 

A> B,f the aboTe-named plaintilE^ statea aa foUowa 

1. That platnii^ is tho aWlate ownor of [describe the propertjfy 

2. That the defendant is in possession ox the samo uiider a lease frosi tl|i 
piaintiC 

3. That the defendant has [cnt down a number of valuable trees, and tbrcHirtm 
to out down maiw more for the purpose of sale] without the consent of the ^IssnM. 

The plaintiff prays judgment, that the defendant be restrained by m^unetton 
from oommittang or permitting any further waste on the said promises. 

[iVetmtarp eompensation might alao be prayed.] 


No. 101. 

For Abatbmxiit of a Nuisamgb. 

(me.) 

A . B., the above-named plaintiff, states as f ollows - 

1. That plaintiff i& and at all the times hereinafter mentioned was, the absolute 

owner dt [tlie house No. , Street, Calcutta]. 

2. That the defendant is, and at all the said times was, the absolute owner of 

[a plot of ground in the same street ]• 

3. That on the day of IB , the defendant erected upon his said plot 

a fdanghter-liousc. and still maintains the same ; and from that di^ until the present 
time me continually caused cattle to be brought and killed there ^nd has cansed the 
blood and offal to be tbrown into tlio street opposite the said house of the plaintiff]. 

4* That [the plaintiff has been compelled, by reason of the premises, to abandon 
the said house, and has been unable to rent the sfime}. 

Ihe plaintiff pmys judgment, that tlie said nuisance be abated. 


No. 102. 

For an iNJtmcnoN aoainbt thr Divbr&ion of a Watxr-ooorsb. 

(noe.) 

A* B,, the above-named plaintiff, states os follows ; — 

[Ae in Form No, 5i.] 

The fdaintiff prays judgment, that the defendant bo restrained by tnjunetioii 
from diverting Ifae water as afmesaid. 


No. ioa. 

Fob BwroiATioii of MovRABts Proprbty thrsatkiixd with l>»rmx7noir, 

AND FOB AN INJUNCTION. 

(ritii.) 

A* B^ the sbove-ttsmed plaintiff, states as follows 

1. Thai {daintiff is, and at all times hereinafter mentioned was, the owner <ff fa 
portrait of bis grandfather, which was executed by an eminent pamterl and Of wltich 
no dupiloate exists [or ony/aets ti^onring that the a n m ertm mef a fosf that etm^ 
not be mdaeed hg ssoiMyl 

2. That on the mg of 18 , he deposited the same for ssfe keepiii^ 

with the defendant 

3. *niat on the day of 18 , he demanded the same from the delbiid* 

ant, and offered to my all lessonabk chains for the storage of tibe same* 

4. That the defendimt refuses to deliver the same to tim pkdnltff, ^* 0 * 
to ooooesl, dii^ose of, cut, or injure the same if required to deliver it np.. 
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. . - peooniarr oompenmtbn would bo an adequate CQmpe&aatkm lo tlie 

for the iom of nie am {paialiQg}. 

Tbepbdatilf praya judgnuait : 

(1) that the defeiraaiit be restrained by in|utictioii from diapoiuig of. initur* 

log, or concealing the said rpainting] ; 

(2) th^ he return the same to tne phuniUf. 


No. 104. 
iKTERrLBADSB. 

iim.) 

ii. B., the above-named pliuntiff, atatea m follows 

1. That before the date of the claims hereinafter mentioned, one O, II, depoaitod 
with th^laintiff [dsicribe the proper^] for [safe keeping.] 

2. lliat the defendtmt, C D., claims the same [under an alleged assignment 
thereof to him from tlie said G. B.] 

3. That the defendant, E, JFl, also clums the same [under an order of the said 
G, JET. transferring the same to him]. 

4. That the {Haintiff is ignorant of the respective nghts of the defendants. 

5. That ho has no claim u{K)n the said property, and is ready and willing to de- 
liver it to such persons as tlie Court shall direct. 

6. That this suit is not brought by collusion with either of the defendants* 

The plaintiff prays judgment : 

(1) tiiat tlie defenoiiDts be restrained, by iniunctlon, from taking any pro- 

ceedings against the plaintiff in relation thereto ; 

(2) that they be required to interplead together conoemii^ their claims to 

the said property ; 

£(3) that some person be authorised to receive the said property pending such 
litigation ; ] 

(4) that upon delivering the same to such [person], the plaintiff lie dis- 
charged from all liability to citlier of the defendants in relation 
thereto. — 

No. 105. 


Administration by Crbditor. 

{Title.) 

A, B., the above-named plaintifft states as follows 

1. E, late of , was at the time of his deatli, and his estate still Is, kh 

debted to the plaintiff in the sum of {here ineert nature ckbt and secnri^i 

2. The said E, F, made his will, dated the day of , and thereof 

appointed CL D, executor [or devised Itis estate in trust, Ac., or died intestate, of the 


%. the said will was proved by the said C. D. [or letters of administration were 

4* the Jefondant has possessed himself of the moveable [and immoveable, or 
the proceeds of the immoveablej property of tJic said E. F.j awl has not paid the 
pl^tiff his said debt. 

6. The said E, F. died on or about the day of 

6. The plaintiff prays tliat an account may he taken of the moveable [and ^ im- 
moveable] property of the said E. F,^ deceased, and tliat the same may be adminis- 
Ini^ ni^er the d^rec of the Court. 


No. 106. 

AmmiiSTiUTiOK by Spaciric LnaATSt. 
iTUU.) 

lAUer Form No. JOS thue 

- i, med eommemm parajfrapk ) B. F., late of 

_jdO Ilia wifl; dated the day of , and thereof appcdi^ C. & 

nxeoittor, «d by ench will bequeathed to the plaintiff [here Me the i|psoy4e 



tHB roUBTH SCHED0XJE. 


Wk 


For paragraph 4 iuUiUitUe — 

The difcndant is in possession of the moTeable f^opertyof the stid 
amongst other tilings, of the said \h£r$ name like e/vigeat of the epe^fig heqmef\. 
For iM commencement of paragraph 6 mhsiitute — 

The ploiritiiT prays tlmt the defendant may he ordered to deliver to him the 
•aid [/lere name the mhgect of the epec\fic bequest], or that, &g. 


No. 107. 

AdWINISTIUTION by PECUNia.BY Leoatbe. 
iTUU.) 

Alter Form No, 105 thus : — ] 

lOmif paragraph 1, and substitute for paragraph 2 — 3 9^ » 

duly made ms ItMt will, date<l the day of , and thereof appointed C. J)» 

executor, and hy such will bequeath^ to the plaintiff a legacy of 
rupees. 

In paragraph 4, substitute “ legacy” for debt.” 

AnoOier Form. 

Between E. F, ... ... ... ... Plaintiff , 

and 

O, Jl. ... ... ... Dtfendmd. 

E. F., the above-named ]>lainiiff, states as follows : — 

A. B,, of K.y in the , duly made his last will, dated the (first day of March, 
1875], whereby he appointed tlu* defendamt and M. N. (wdio died in the testator’* 
life-time] executors thereof, and bequeathed his property, whether moveable or 
itnmovealde to his executors in trust, to pay the rents ana income thereof to the 
plaintiff for his life ; and after his deiicase. and in default of his having a son who 
shonld attain twenty -one, or a daughter who siundd attain tlitvt ago or marry, upon 
trust as to Ids immoveable property for thi^ persiin who w ould be the testator’s heir- 
at-law, and as to his moveable property f<»r the pernonK who would bo the testator’s 
next-of-kiii if he had died intestate at the time of the death o( the plaintiff, and 
such failure of his issue as aforesaid. 

2, The testator died on the [first day of duly, 1878], and his will was proved 
by the defendant ou the [fourth day of October, 1878]. The plaintiff has not been 
inarriod. 

3. Tlio testator was at his doatli entitled to moveable and immoveable property * 
the liofendant entered into the receipt of the rents of the immoveable property, and 
£Ot in the moveable property : he has sold some part of the immoveable property. 

The pkintiff olaims— r j 

(1) to liavo the movcahlo and imioovcahlo property of B. adininisterod in 

this Court, and for timt pur|>ose to have all proper directions given 
accounts taken. 

[2) such further or other relief as the nature of tlie case may require. 


Between JT. F, Flt^ff, 

and 

••• •«. »•* J)tfondani, 

HViffsa Statement of Btfemkast, 

I. A. B.’a will contained a cliarge of debts ; ho died insolTeot ; he wa« enfftlei 
at his death to «ome immoveablo properly wliich the defendant «old, and whkli pro- 
daoed the nett eum of rapet^« , and the testator had some moveahle property 

which the defendant got in, and which produced the nett sum of rupeet. 

t. The defendant applied the whole of the said sums and the mm m rapeee 
yrhkdk the defendant received from rents of the immoveehle mperty |b ibr 
psysnent of the funeral and testamentary expenses and mam ol off Mm 

tnstatnr. 
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^ The defendant made op his aceoanta and oent a eopy thereof to the pJaintilf 
^ the {tenth day of Janoaiy 1880], and ofEered the plaintM free acceea to the vooob- 
die ta Verify such acconnta, but he declined to avail himself of tlio defendant*! oUer; 
4 . The defendant aubmita that the plaintiff ought to pay the coata of thia aoit. 


No. m 

ExacunoK of Tsusts. 

Ih th« Coubt of , at 

avU Suit No. 

A. B.y of PlahUiffy 

agaimt 

C. 2)., of , tlio beneficiary [or one of 

Ibo beneficiaries], ... Ikfendani. 

A. B., the above-named platniilT, states as follows : — 

1. That he is one of the truKtecs under au instrument of settlement, hearing 

date on or about the day of , mack* ujmu tin* marriagi* of B. N. and 

G. jfiT., the father and inother of the defendant [or an instrumeut of uHsignmoni of 
iho estate and effects of E. F. for the benefit of C. />., the defimdunt, aud oUier 
tlie creditors of E. F.]. 

2. The »<iid A. B. has taken upon himself the burden of the said trust, and ia 
in possession of [or of the proceeds of] tiie moveable and immoveable property 
conveyed [or assigned] by the bcforc-inenttoncd deed. 

d. The said v. D. claims to be entitled to a beneficial interest under ihe before* 
mentioned deed. 

4. The plaintiff is desirous to account for all the rents and profits of tho said 
immoveable property [aud the |»rocee<l« of the sale of the said, or of part of tho 
said, immoveable property, or moveable, or the pnweedM of the sale of, or of part 
of, tho said moveable property, itr the profit.^ accruing to the plaintiff as such trustee 
in the execution of the said trust] ; and he prays tliut the (Jourt will take the ac- 
counts of the said trust, and also that the whole of the said truHt-estatc may bo 
administered in tho Court for the benefit of the said C. />., tiie defemlant, and all 
other persons who may be intoreskal in such administration, in the presents t»f tho 
aaid C. D. and such other persons so interested as the Court may direct, or that the 
aaid C. D. may shew good cause to the contrary. 

[N, B. — Where the miit Uhy a bcnc/ieiaryf the phiAni nuty be ntodellcd, umtaits mu tan* 
die, on the plaint by a leyaiee.] 


No. 102. 

Fobect/ibure or Sai.e. 

(Title.) 

A. /?., the above-named plaiiitUFf states as follows ; — 

1. By a mortgage-deed, dated tho day of 18 , a house with the 

garden and appurtenances, situated within the juris<liction of this Cour^ 'were con- 
veyed by the defendant to him, the plaintiff, his Iieirs [or executors, adiiuniatratoni], 
und assigns, for securing tlie principal sum of Us. togeth<ir witli interest 

thereon at the rate of Us. |>cr centiim per annum, subject to redemption iipon 

payment by the said defendant of the said prineipal and interest at a day tong since 
past. 

^ There is now due from the defendant to tlie plaintiff tho sum of Be* 
i&wr principal and Interest on the said mortgage. 

S. The plaintiir prays (a) that the Court will order the defendant to pay htrii 
the aaid sum of Bs. , with such furtlier interest as may occrae between the 

filing of the plaint and the day of payment, and also the costs of this suit, on sotno 
day to be named W the Court, and in default tliat the right to redeem the aaid 
OMHrtgaged prondaea may ba foreclosed, and the plaintiff placed in posaeaaloii of ^ 
neaao pmsmm ; oF fb) wiai the said premises may be sold, atnl the proocMKia apphed 
in and towarda the payment of ihe amoniit of the aaid prinetpal, inloreat^ and eonli ; 
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«ii^ {<?) that if «ttch prooeodfl sbaiM not be itfffloieiit fortlie payMiit In bf^^soe'* 
arncnifit, the defendant de pay to the pkintiff the amoiint of the defioie^iiHtr 
jnl^reet thereon at ti^e rote of aix per cent per annnm anti] reaJisatiaii : olid that 
for that pnrpoae all proper direotioaa may be gi^ea and aooacmta taken ny the Qowet, 


Ko. 110. 

BSDtXPTION. 

[Alter Fijrm No, t09 thm : — 

Tranipoee partie$ and alto the foNe in paragraph 1. 

For paragraph 2, tvhtlittUt — 

2. There ie now dne from the plaintiff to the defendant for principal and 
intereat on the aaid raortgagOf the sum of Ra. , whloh the plaintiff in ready 

and willing to pay to the defendant, of which tiie defendant, before filing tbia jdaint, 
had notice. 

For paragraph 3, tubttitute — 

The fdaintiff prays tltat he may redeem the said premises, and tlmt the defeml* 
ant may be ordered to re-convoy the same to him upon payment of said sum of 
Rs. and interest, with such costs (if any) as the Court may order, upon a 

day to be named bv the Court, and tliat the Court will give all proper directions for 
the preparation and execution of such re>conveyance and doing such other acts as 
mav lie fiecessary to put him into possession of the said premises, fined the 
said mortgage. 


No. 111. 

Brsaric Pkbjporiiancs. (No. 1.) 

A . the above-named plaintiffs, state as follows 

1. By an agreement, dated the day of , and aimed by fhe above* 

named defendant, C, />., he tlio said C. D. contracted to buy of ][(ir sell to] him oor* 
tain iimtioveablc property thureiii doseriliod and referred to, for the stun ox 
mpees. 

2. Ho has applied to the said C, D, speciiioally to perform the said agreement 
on his part, but bo has not done so. 

fi. The said A. li. has been and still is ready and w*illlng specifically to perform 
the sptH»ment on his part, of which the said C. i>. has had notice. 

4. Ttie plaintiff prays that the C<iuri will order ilie said C. D. specifically to 
perform the laiid agreement and to do all acts necessary to put the siud A, B. in full 
possession of the wad property [or to accept a conveyance and possession of the said 
property], and to pay the costs of the suit. 

[ff.B. — in $uU hr dcrlioorif np to heeanceUtd^ of «my ayrasmsat, <mi« p ar a grepht 2 ond 
% efsd a fHiMroyraiih ttaUng otnmdly tho fpnmndt /ar rogniirimg iht eyroemsnl hi 

bs Mim r od ng to he eanooUsd— eash at tM the ptainid H by mi k ake, mder 

dm mt ^orjbif the /tamd of the dofendank-^-emd alter the prayer aeeordiag te ilw reUrf 
eeat^kt*'^ 


No. 112. 

Spscifio Psbvobiiaiick. (No. 2.) 

{fUie,) 

A* the sbove-naiiied pbdntiff, states ae fidloirs 

1. Tlet on the day of 18 , the defendant was nbaolnisl|t 

entitled to oeitain imtnovenhle propertf deaoribed la the agtee nmni ber«lo«ninflpnj» - 

2. IBmhrmfdm emm day, ihe pkm^ and dofsaiaat amtaaid into andgiMN 
inea^ aader their hands^ a oofiy of whkh la hereto anaened. 



^ lointrB scEKoiax. 


S. Tlii.t on 


18 , the pUixitil! tendered 


vewo^ ^ w defendant ref need to convey the Mme to tlie plaintiHJ 
defendant has not ecxecuted mich conveyance. 

wM p«SSr to ^ ^ tto 

& plaintiff prays jttd|?ment : 

(!) that the defendant execute to the plaintiff a sufficient conveyance of 
property IfolUwing the tmm the a^rntnent] ; 

(2) for rup^ compensation for withholdiug tlw same. 


No 113. 

Partnkrship. 

{Title.) 

A. A, the above-named plaintiff^ states as follows : — 

1. Ho and the said C. /)», the defendant, have been, for the space of 

y«ars [or months^ last past, canying on business together at , within tho 

jurisdiction of this Court, under certain articles of partnersliip in writing^ rigned by 
them respectively [or under a certain deed seale<l and executed by them rospecrively, 
or under a verbal agreement between tiiem, tha said plaintiff and defendantl. 

2. Divers disputes and differences have arisen between the plaintiff ami defend- 
ant as such partners, whereby it has become impossible to carry on the said businosa 
in partnershifi ^th advantage to the partners. 

*l^e -iMaintiff desires to have the said partnership dissolved, and he is ready 
and willing to bear his share of the debts and obligations of U»c pailnership acoord- 
mg to the terms of the said articles [or deed, or agreement). 

4. The plaintiff pnu’s the Court to decree a dissolution of the said partnership, 
and that the accounts of the said partnership-trading may bo taken by the Omrt, ana 
to assets thereof realized, and that each party may be ordered to pay into Court any 
Iwlanoe duo from him upon such partnorship-oocount, and that the debts and liabi- 
lities of the said partnership may be paid and discharged, and that the costs of tbo 
suit may bo paid, out of the partnership-assets, and that any balance rernainiDg of 
auoh asae^ after such payment and discharge, and the payment of tlie said costs, 
may be dividod between the plaintiff and defendant, according to the it^rnw of tlie 
saia articles [or deed, or agreement], or that, if the said ohscIs sliall prove insufficieiit, 
Im to plaintiff and tlie said defendant may be onlered to eoniributc in such prop(»r- 
tions as shall be just to a fond to be ratscHl for tho payment and discharge of such 
^bt^liabiiitioa, and costs. And to give such other relief as the Court sliai} ttiink Bt. 

This plaint was filed by , of , pleader for to plaintiff, 

]• 

[jST. ff,— dhr wwtafiyr vMing-wp qf oay partneriWp, o*n-<t the pmysr for iAwoluUon t 
hU vnstsnd tonqf imert a paragraph iUUing the /ciet qf the pari^mhip havimg hsiii 

toMsoA] 


Money lost 
fiovnna do. 

ffilaiy^lM. 

Snoin^ 

smiMiMn 


No. 114. 

Poems of Concise Statements. 

[Cede of Civil Procedure, section 58.J 

The plaintiff's claim is rs. for money lent [and inieretd). ^ 

The phuutiff 'a claim is ra., whereof rs. is for the price of 
goods sokl, and rs. for money lent, and rs. for intorest. 

The plaintiff's claim is rs. for arrears of rent. 

Tfie plaintiff's claim U rs. for arroars of iialary as a dotk [or 
Q$ the cote fftay hs). 

The plaintiil’s claim is rs. for interest npoii money lout- 

The plaintiff *B claim is n. for a goneml aveiage ccatribntbia. 

Thofdaintlff'schitinis n. ior wA 
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Fobxs Of Cojromii Sr^jmsKTo-^^oMiiNit^ 




faet, ke., at 
pleader. 

Commiamon. 

Medical at- 

tendaiioe. 

Ketorn of 

premiom. 

Warehoaee 

rent. 


The plaiDt3i3t*» claim it rt* for money deposited wl& the de*. 
Cendant as a banker* 

The plaintiff *8 claim is rs. for foes for work done [and rt*, 
money cxpende<n as a plover. 

Tlic plaintiff's claim is rs. for commission earned at [ttete 
character — as auctioneer, cotton-broker, &e.3* 

The plaintiff's claim is rs. for medical attendanoct* 


The plaintiff 's claim is 
policies of insurance. 

The plaintiff's claim is 


rs. for a return of promioms paid dpqn 
rs. for the warehousing of goods. 


Carriage of 
goods. 

Use wad oooa« 
pation of 
house. 


Hire of goods. 
Work doae. 
Hoard and 
lodging. 


Sokooling. 

Money 

reoeiTod. 

Fees of oiBoe. 


Money over- 
paid. 


Boturn of 
money by 
atako> bolder. 
Money won 
from stake- 
holder. 

Honey eo- 
tmaM to 

Money ob- 
tained by 
ftmnd. 

Honi^ paid 
^ mistSdee. 
Money paid 
for contidera- 
tion whtoh 
haslailed. 


Monty paid 
by tnroty for 
dotodant. 

Bent paid. 


rs. for the carriage of goods by railway, 
rs. for the use and occupation of a hoate. 

rs. for the hire of [fumitare], 
rs. for work don© as a [surveyor}. 

rs. for board and lodging, 
rs. for the [board, lodging, and] tuition 

rs. for money received by tlio defendant 
as phiader for factor, or collector, or, of the plaintiff. 

Tlie plaintiff 's claim is rs. for fees received by the defendlmt 
undi^r colour of the ofiice of 

The plaintiff's cluiiti is rs. for a return of money overchargitd 
for the ciirrirtgii of goods by railway. 

The plaintiff's claim is rs. tor a return of fees overcharged hy 
tlie defendant us 

The plaintiff's claim is rs. for a return of money deposited wkh 
the defendant as stake-holder. 

The plaintiff's claim is rs. for money entrusted to the defend- 
ant as stake-holiler, and become payable to plaintiff. 

The plaintiff's claim is rs. fora rcttim of money entrusted to 
the defeudant as agent of the plaintiff. 

The plaintiff's claim is rs. for a return of money obtained fMa 
the plaintiff by fraud. 

The plaiuiiff 's claim is rs. for a return of money paid to thw 
defendant by mistake. 

The plaintiff 's claim is rs. for a retam of money paid to thn 
defendant for [work to l»e done, or, work left undone ; or, a bill to bn 
taken up, or a hill not taken up, or, efic.]. 

The plaintiiTs claim is rs. for a return of money paid ms a de-^ 
posit upon shares to lie allotted. 

Tlie plaintiff's claim is rs. for money pnid for the defendant aw 
bis surety. 

The plaintiff 's claim is . rs. for money paid for rent don by l&m 
defendant. 


The plaintiff's claim is 

The plaintiff's claim is 

The plaintiff’s claim is 
The plaintiff’s claim is 
The plaintiff’s clatiii is 
The plaintiff 's claim is 

of X. r. 

The plaintiff's claim is 


plaintiff's claim is rs. upon a bill of eicbaogc accepted [or 
indorsed] for the defondant's accommmiation. 

Coutrtbatkm ptalntlff 's claifii is rs. for a oontributton in rewpsci of moogy 

by surety. |)atd by the plaintiff as surety. 

ifc*. ^ Tn© plaintiff's elaim is rs. for a contribution in reepecCnfajolBb 

»f ee-Oslilor- ^i^bt of toe plaintiff and the defendant, paid by tbs plaind^ 



for calls. 

Honey pay* 
able under 
award. 

Life-policy. 

Honey bond. 

Foreign judg- 
ment. 

Bills of ex- 
change, &o. 


Surety. 


Oalls. 


Agent, Ac. 


Apprentices. 

Arbitration. 

Assault, Ac. 

By husband 
and wife. 
Agatnst hus- 
band and wife 

Pleader. 

Baiimeni. 
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Forms of Cokcise Statements— ttmtinusd. 

The plaintiff’s claim is rs. for money paid for calls upon shares 
against which the defendant was bound to indemnify tlie plaintiff. 


The plaintiff’s claim is rs. for money payable under an award. 


The plaintiff’s claim is 
life of X, F., deceased. 

The plaintiff’s claim is 
rs. and interest. 

The plaintiff ’s claim is 
in [the Empire of KtissuQ. 
The plaintiff’s claim is 

ant. 


rs. upon a policy of insurance upon the 
rs. upon a bond to socuro payment of 
rs. upon a judgment of the Court 
rs. upon a cheque drawn by the defend- 


Tho plaintiff’s elaim is rs. upon a hill of exchange accepted [or 
drawn, or indorseni] by the defendant. 

TJie plaintiff’s claim is rs. upon a promissory not^^ made [or in^ 
dorsodl by the defendant. 

The plaintiff’s claim is rs. against the defendant, A, /?., ns ac- 
ceptor, and against the defendant, C as drawer [or iudorscrj of a 
hill of exeliuuge. 

The plaintiff’s claim is rs. against the defendant ns surety for 
the [»rice of goods sold. 

Th(^ plaintiff’s claim is rs. against the defendant, A. R, as prin- 
cipal, and against the defendant^ C. /A, as surt ty, for the price of goods 
sold [or for arreara of rent, or for money U ni, </r for money received 
by the dcfeixiaiit, A. li., as (ravell<*r for the plaintiff, or, tOc.j. 

The jdainliff ’s claim is rs. for calls upon shares. 


Ind&nement for Cbsts, <fcc. 


[AfW to the ahoi’>f forms'} and rs. for costs ; and if the omount 
claime<I he paid to the plaintiff or his phiuder within days [ftr, if tM 
mmmoHS is to be serred out of the jurisdiction^ insert the. tirnr for o///-»r«r- 
ance limited hif the order} from the service hereof, further proceedings 
will be stay 0(1. 

Damages and other Claims, 


The plaintiff’s claim is for damages for breach of a contract tc 
employ the plaintiff as traveller. 

Tile plaintiff ’« claim is for damages for wrongful dismissul from 
the defendant’s employment as traveller [and rs. for arrears of 
wages]. 

The plaintiff’s claim is for damages for the defendant’s wrongfully 
quitting the plaintiff’s employment as manager. 

The idaintiff’s claim is for damages for breach of duty as factor 
[or, rfre.] of the plaintiff [and rs. for money received as facU>r, 
or, 

The plaintiff’s claim is for damages for brtsach of the terms of a 
deed of appirenticeship of Y. to the defendant [or plaintiff]. 

The plaintiff’s claim is for damagc‘s for non-compliance witit tbo 
award of A'. F. 

The plaintiff's claim is for damages for assault [and false impri- 
sonment, and for itialicious prosecution j. 

The idaintiff ’s claim is for damages for aasanlt and falsa iinprison- 
meni of the plaintiff, C. D. 

The fdaintiff’s claim is for damages for assault by the defendant^ 


t/. x.'. 

The plaintiff’s claim is for damages for injury by Uie defendant’s 
negligence as pleader of the plaintiff. 

' The plaintiff’s claim is for dami^es for negligence in the custody 
of goods [and for wrongfully detainmg the same]. 


C P. « 
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Forms ot CoMois* STATraraTs— co«H»w«I. 


Floaga. 

iHlMhi 

Banker. 

BUI. 

Bond. 

Oarrior. 


Charter* 

party. 

Olaim f<r>r re- 
turn of^tjoda i 
datnagea. 
Datnagrs for 
dofiriritig of 
gooda. 
Defamation. 

Wrongful dta* 
ireaa. 


lyeetmeni. 

To eatabliah 
title and re- 
eoror routa. 


Fiahery. 

Fraud. 


Ouarantee. 




Ttie plaintiff’s claim ia for damagea for negligence in the heeidng 
of gooda pawned [and for wrongfully detaining the same]. 

The plaintiff’s claim is for (laniugcs for negligence in the custody 
of furniture [or a carriage] lent on hire [and for wrongfully, 

Tlie plaintiff’s claim i« for damages for wrongfully neglecting [or 
refusing] to pay the plaintiff’s cheque. 

The plaintiff ’s claim is for damages for breach of a contract to 
accept the plaintiff’s drafts. 

The plaintiff’s claim is upon a bond conditioned not to carry on the 
trade of a 

The plaintiff’s claim is for damages for refusing to carry the plaint- 
iff ’B'goocis by railway. 

Tho plaintiff’s claim is for damages for refusing to carry the plaint- 
iff by railway. 

The plaintiff’s claim is for damages for breach of duty in and about 
the carriage and delivery of coals by railway. 

The plaintiff’s claim is for damages for breach of duty in and 
about tlie carriag*' and tlclivery of machinery by sea. 

The plaintiff ’s claim is for damages for breach of charter-party of 
ship lAfari/]. 

Th(5 jdaintiff's claim is for return of household furniture [or rfe.], 
or their value, u:id for damages fur detaining the same. 

The plaintiff’s claim is for wrongfully depriving plaintiff of goods, 
Uousi-dioKi furniture, 

The plaintiff’s claim is for damages for libel. 

The plaintiff’s claim is for damages for slander. 

The plaintiff* ’a claim is for damages for improperly distraining. 

[ Thh Form nhall he eujtcientj ^ahelhfsr Ote di»tres$ complainetl of he 
nmmgful^ or ejrresmry or irregular."} 

The plaintiff’s claim is to recover possession of a house, No. . 
in Street, or of a farm, called Blackacro, sitnate in the or 

in tlio of 

The plaintiff’s claim is to establish his title to [here describe pro- 
pertg], and to recover the rents thereof. 

[T^ ti 4 ?o Fin'mit mag Ik cofMned.} 

The plaintiff’s olaini is for damages for infringement of the plaint- 
iff’s right of tishing. 

Tile plaintiff’s claim is for damages for fraudulent misrepresenta- 
tion on the sale of a horse [or a business, or shares, or, <fcr.]. 

The plaintiff's claim is for damages for fraudulent misrepresenta- 
tion of the credit of A . B. 

The plaintiff's olaim is for damages for breach of a (!ontr.M*t of 
guarantt^e for A. B. 

The plaintiff’s claim is for tiamages for breach of a contract to 
indeitmify riu* plaintiff as the defendants agent to distrain. 

The plaintiff’s elaim i**' for a loss under a policy uptui the ship 
<’Aor/rr], ami fndght of cargti (or for return of preuittiins]. 

[TAis Fiftm shall Ik svJUuetht^ tehrthrr the loss vhinml he total or 
jHtrtiui.'} 


Flra-luatte- 

anoe. 


liabdlcrd and 
ianant. 


The plaintiff ’s ckifii is for a loss under a policy of ffre-insuranoe 
upon house and furnitur<\ 

Tho phihiriff's claim is for danuiges for breach of a contract to 

insure a h HI se. 

The plaintiff ’s claun is for <lam«gi*» for breach of a contract to 
keep a houm^ in repair. 



X^^n^lofd and 
liatmnt. 

|||[ifK)hievo«9 

lUlittal. 

HefligiMoa. 


Act xni. of 
1855. 

Promise of 
marriage. 

Sale of goods* 


Sale of land. 


Trespass oo 
land. 


Support* 


Way. 

Wateroooarse, 

&a 


Idglit 
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331 


, pleintiiTH claim is for damages for breacUes of coveaantii con* 
tainea m a lease of a furni. 

4 X. ^ plaintiff’s claim is for ilamagcs for injury to the plaintiff troit^ 

tne ueienuant s negligence us a medical man. 

The plaintiff^ claim is for damages for injury by the defendant’s 

The plaintiff’s claim is for damages for injury to the plaintiff by 
the negligent driving of the defendtmt (*r his servants. 

The plaintiff’s claim is for damages for injury to tlie plaintiff 
while a passenger on tlie defemhvnt’H railway by the ncgligenco of the 
defcmlant’s servants. 

Tlie ^kintifFs claim is for damages for injury to the plaioitff at 
tlie defendant’s railway-stiition from the defective condition of the 
station. 

Tlie plaintiff’s claim is as executor of A, /?., deceased, for damages 
for the death of the said A. from injuries receiv»*d witiile a pnsson* 
ger on the defendant’s railway, by the ncgligonce of the dofenduul’s 
servants. 

The plaintiff’s claim is for damages for breach of prottuse of mar- 
riage. 

The plaintiff’s ckiim is for duinagos for breatdi of contract to accept 
and pay for goo<l.s. 

The plaintiff’s claim is for damages for nondeMvory [or short d<di- 
veiy, or defective quality, or otfi^ breach of contract of $aU\ of cotton 
[or, <fc.]. 

The plaintiff’s claim is for damages for breach of warranty of a 
horse. 

Tki plaintiff’s claim is for damages for breach of a contract U) sell 
[or purchase] land. 

Tlio plaintiff’s claim is for dumagch for breach of a contract to let 
[or take] a house. 

The plaintiff’s claim is for damages for brcjach of a contract to sell 
[or purchase] the lease, with g»KMl-will, ilxturcK, and stock-in-trade of 
ft public-house. 

TIk» plaintiff’s (daiin is for dumugcis for bn*ach of covenant for title 
[or for quiet enjoyiiieiit, or. in a conveyance of laud. 

Tim plaintiff’s cduim is for damairew for wrongfully entering the 
plaintiff’s land and drawing water from his well [or cutting his grass, or 
felling his timber, or pulling down his fenoi^H, or removing his mite, or 
using his road or path, or ci tmsing his field, or depositing sand there, or 
carrying aw^ay gravel from thence, or carrying away stones from hia 
riverl 

The plaintiff’s claim is for damages for wrongfully taking away 
the support of plaintiff’s land [or house, or rniri<']. 

The plaintiff 's claim is for damages for wrongfully obstmeiing a 
way rpublic highway or private way). 

The plaintiff s claim is for damages for wrongfully diverting [or 
obstracting. or polluting, or diverting, wator from] a water-course. 

The plaintiff ’a claim is for damages for wrongfully discharging 
water upon the plaintiff’s land [or into the plaintiff t mine]. 

The plaintiff’s claim is lor damages for wrongfully obstmeting the 
plaintiff’s use of a well. 

The plaintiff’s claim ia for damages for the infriDgeinant of the 
plaintcff ’s right of pasture. 

{Thia Fbrm ahall 6a whatever the nfidurc ^ (Ka fight Ac 

pasture heJ\ 

The niaintiff *a claim iafor damsgns lor ohntraeting the aooiSinl 
light to plaintiff’s bouse. 



m 


THE VOt^RTH BCHEDUUE. 


Forms of Comoisi STATSx«im--con«tmtec7. 


Paiont. 

Copy-right. 

Trade-mark. 

Work. 

KaiiaiiMu 


The plaintiff 'a elatm ie for damages for the infringement of the 
plaintiff *9 patent 

The plaintiff *s claim is for damages for the infringement of the 
plaintiff's oopy*right. » 

The plaintiff's claim is for damages for wrongfully using [or imitat- 
ing] the plaintiff's trade-mark. 

The plaintiff's claim is for damages for breach of a oontract to 
build a ship [or to repair a house* dec.]. 

The plaintiff's claim is for damages for breach of a contract to em- 
ploy the plaintiff to build a ship. See* 

The plaintiff's claim is for damages to his« house* trees* crops* &o.» 
caused by noxious rapours from the defendant’s factory [or, 

The i)laintiff ’s claim is lor damages from nuisance by noise from 
the defendant’s works [or stables, or, cfc.]. 


Injunotioo. {Add to indorsemenQ : — end for an injunction. 

[Add to indormnofU where daim «t to land, or to eetahluh title* or 
ftoM] 

Hesne-profits. for mesne-profits. 

and for an aoeount of rents or arrears of rent, 
and for breach of corenant for [repairs]. 


Arrears of 
rent. 

Breach of 

carenant. 


1. Creditor to admmister Eeiate, 


The plaintifTs claim is as a creditor of X. K., of , deceased, to 
have the moroable and immoveable property of the said X. Y. admin is- 
l<'rc(i. The defendant* C* D., is sued as the administrator of the said 
X* Y. [and the defendants, K* JF. and O. JET., as his co-heirs at-law], 

2. Legates to adminieter Estate* 

Tlio plaintiff's claim is as a logatoe under the will dated the 
day of Ifi I of X. Y.^ (Iceeascd* to have the moveable and 

ifutnovcablc pro{H5rty of the said X. Y. odministenid. The defendant, 
V. A* is Hm;d as Urn executor of the said X. Y* [and the defendants 
E, F* and Ci^. Ar., as his devisees], 

3. Partnership. 

The plaintiff 'h claim is to have an account taken of tlio partner- 
ship-dealings between tlie plaintiff and defendant [under urticles of 
partnership dated tho day of ], and to have the affairs of 

the porUkerslup wound up. 

4. Bg Mortgagee* 

Tlie plaintiff's claim is to have an account taken of wlmt is due to 
him for principal, intcTCst, and costs on a mortgage dated the day 
of t ouido between [parties] [or by deposit of title-deeds], and 

that tlio luortgago may bo enforced oy foreclosure or sole. 

5. Bg Mortgagor* 

Tho ulaintiff 's olairo is to have an account taken of what, if any- 
thing, is duo on a mortgage, dated , and made bstwoen [parties], 

and to redeem the pro^rty oomprmed therein. 

6. JRaieing Portkme* 

The plaiotiff 's claim is that the sum of rs., which* hym deed of 
•ettlemout* dated , was provided for the portious of the younger 

ohildfen of , may be raised. 

T. Execution cf Trueie* 

Tho plaintiff's claim is to have the trusts of an indenture, dated 
, and made between [porltesX oarried into execution. 



m rOOBTH BCHKDUU. 

Fobms of CoNCisi Statementb— -oon/iwtietl. 

8 . (himllatian or Bectifieatkm, 

The plaintiff's claim is to have a deed, dated , and tnado 

between [parties]^ set aside or rectified* 

9. I^c\fic Performance* 

The plaintiff's claim is for specific performance of an agreement, 
dated the day of , for the fcwile by tlie plaintiff to tlio defend- 

ant of certain [freehold ] hereditaments at 


No. 116. 

PfiOBATE. 

1. By an executor or legatee propounding a will in eolemn form* 

The plaintiff claims to be executor of the last with dated the 
day of , of 6'. />.» late of , deceased, who died on the 

day of , and to have the said will established. This Salo- 

mons is issued a^inst you as one of the next-of-kin of the said deceased 
[or as the mse may 

2. By an exeaitor or legatee of a former will^ or a mxt-ofkin^ <fr., 
of the deceased^ seeking to obtain ilte revocation of a probate granted in 
commtm form. 

The plaintiff claims to be execnior of the last will, dated the 
day of , of C. />., late of , deceased, who died on the 

day of , and to have the probate of a pretended will of the said 

dec<^^ased, dahnl the day of , revok^. This summons ts is- 

sued ag'ainst you as the executor of the said protended will [or as the 
case may he]. 

3. By an executor or legatee of a will when letters (f administration 
have been granted as in an intestacy. 

The plaintiff claims to be executor of the last will of C. D,^ late of 
, deceased, who died on the day of , dated ;the 

day of . 

The plaiutiff claims that the g:rant of letters of administration of 
the estate of the said deceased obtained by you should bo revoked, and 
probate of the said will granted to him. 

4. By a person claiming a grant of administration as a next~ofkin 
of the deceased^ but whose interest as next-of-kin is disputed. 

The plaintiff claims to the brother and sole next-of-kin of C. D., of 
, deceased, who died on the day of , intestate, and to 

have as such a grant of administration to the personal estate of the said 
intestate. This writ is issued against you because you have entered a 
caveat, and have alleged that you are the solo next-of-kin of the deceased 
[or as the case may be"]. 



r-MISCELLANEOrS. 

No. lie. 

Seeti(^ 58 of tki Code of Cifii Prooediinu 


i.M. cOValU iiCUJiUUte. 


g 2 

1 I 

JB K 


E 

& 

t: 

•S 5 


8 

P3 


a 

•8 

I 


1 

u 

m 

0 

1 

PQ 0) « a 

t 

l{■l 
iJ r 

j|2S8 


'pe^sojJV 



•dJfioo 

0)01 prad )nnoiiiy 



*e)too J® laoomv 



5 

‘i^euoui ji )aaotifB 
piTB ')«qM JOJ 


g 

a 

*oiot{M )8nt«j}y 


H 

‘JOpiO JO 0)11(1 



*«ot)«Ofiddii JO 0)0(1 


-«r 

*{iiodd« 

at aaom^piif 


£ 

*fiaddit JO o)BQ 


g 

*)UD0Ol« 

40 *)1»qA 40j( 



'lOOqM 40^ 



*o)»a 


•i 

o 

‘)niipaojo(i 





A. 

iniiiiiiii 



'potUOOB OOtaoK 

JO oottBO oq) woHAi 

'onpiA JO ^nnouiy 


9R 

3} 

e5 


w 

*ni«|i}o^4it^ 



*opoqo JO «nq j 


o 

g 

*aof)du90d(X 


s 

Q 

•otnwji 


ti 

^opoqo JO oo«id 



*w3ff)df4o«e0 


1 

•OOMK 




t JO «ot>«|tieeai4i jo o|«^ 























TWc TOtnmf acnmuLV, 835 

No. IIT. 

Si/MMuNs FOR Disposal of Suit. 

SectiuuH G4 aud 08 of tht\CofUj of Civil IVocfdure. 

intu.) 


To 


Nottc*.*—!. Sljonld yon apprehend 
yonr witiie8iw« wilt 
not att<*tid of thoir 
own accord, you can 
ha'fe autnmotis from 
tljiK Court to cotiipol 
the attendance of any 
witiictis, ttu<i the prt». 
dnotkm of any docu* 
zncnt that yon havo a 
right to call npoii the 
witncHH to produce, 
on applying to the 
Ciuirt at any time 
behirc the trial, on 
your deiMMsitiiig their 
nc<N>i48ary anbaial* 
enoo* money. 

2, If yon admit the de- 
mand, you rthould pay 
the money into Court, 
with the coBtH of the 
auit, to avoid the 
sammuiy enociition 
of the decree, which 
may be against yonr 
porHon or property, 
or both, if necoasuiy. 


dwelling at 

WirsRBAB has instituted a suit against 

you for , you are hereby NUinrnoried to 

appear in tliis Court, in person or by a duly outlier^ 
wed pleader of the Court, duly instructed, and 
able to answer all matt^rial questions relating to 
the suit, or who shall he aooonipatiicd by smiic 
other person able to answer all such questions, on 
, tlio day of 18 ,at o*clock in 

tlio forenoon, to answer the above- naniod pluiniiif ; 
and as the day Hxed for yonr appearanoe is ap- 
pointed for the final di«[)osal of the suit, yon 
tiiust be prepared to produce all your witnesses 
on tluit day ; arul you are hereby required to take 
nfiticc that, in d(;fault of your appearance on the 
day befort-mentioned, the suit will be heard and 
determined in your absi ncc ; and you will bring 
with you, or ««*nd by your pleader, , which 

the plaintiff desires to inspect, ami any ilocn- 
nients on which you intend to rely in siippfwt 
of your defence. 

Gitkn under ruy hand and the seal of Uie 
Court this ilay »>f 18 . 


f L. 8 ] 


Judge, 


Notr,— ff4pWre«9i stnlsmsnts «i^ witm fiW iroeli a party ia, a# the 

sots may h«]] required to put is a writies sletamsst by the di^ of 



m 


toe fourth SCHEDCtfc 
No. 118. 


SUMKOH* FOB BKTn.*IIKNT OF ISSUKS. 


Sections 64 and 68 of tlic Code of Civil Procedure. 
(TUU.) 


To 


Konev,--!. Shotiiayov apprehend 
your witno«8«i8 will 
not att^eiid of their 
own accord, yoa can 
have «mnmon«e« from 
tliia Court to compel 
the attendauoe of any 
witQOM, and the pro- 
dttction of any docu- 
ment that you hare 
a right to call on the 
witn««a to produce, 
tm applying to the 
Court at any time 
before the trial, on 
your depositing their 
ueoeiisary eubaist' 
enoe-money. 

If yon admit the de- 
mand, yon should pay 
the money into Court, 
with the coats of the 
snit, to avoid the 
aummaiy execution 
of the decree, which 
may be against your 
pmraon or pro|M»rty, 
or both| if neoeasary. 


dwelling at 

Whkrbas has inatitiied a suit against 

you for , you are hereby summoned to 

appear in this Court in person or by a duly antbor- 
ized pleader of the Courts duly instructed, and 
able to answer all material questions relating to 
tbo suit, or w’ho shall be accompanied by some 
other person able to answer all such questionsi 
on , tlm day of 18 , at o’clock 
in tbo forenoon, to answer the above-named 
plaintiff ; and you arc hereby required to take 
notice that, in default of your appearance on the 
day before- me ntionwl, the issues will be settled 
in your absence ; and you W'ill bring with you, 
or send by your pleader, , which the 

plaintiff desires to inspect, and any document on 
which you intend to rely in support of your 
defence. 

Given under my hand and the soil of the 
Court this day of 18 . 


tL.S.] 

Judg€, 


Kort.— If leWlilm itaUmmh ars say— Ton are [or eubh a party is, as the 

oa»«f may hs] required lo pai in a wiiltna atatemeat by the day of 



THE roUETH SCHEDULE, 


ssr 


No. 119. 

Summons to appear. 

Section fiS of the CikIo of Civil Procedure. 


In the Court op 


Nt». OF Suit. 

AT 


Plrtintiff. 

To Defeudaut* 

\Naimy descriptions and address. 1 

WllEBSAS [here enter tJie wame, desert pHorts and address of the plaintiff 'I lui» in* 
fititated a suit in this Court againKt you \}tere state the particular s of the claim as in 
the regUUT\ ; you are herchy summoned to appear in tliis Court in person on the 
day of at in the forenoon [if not specially required to appear in per* 

ton, state — “ in person or by a pleader of the Court tbily instructed and able to an- 
swer all material questions relatinj^j to thosuit^ or who sluill he aceompilnicil by some 
other person able to answer all such questions”] to answer llie above nameil plaintiff. 
f If the summons he for the final disposal of the suit, this further direction shall Irn added 
here - — and as the day fixed for your appearance, is appointed fur the final disj>osal of 
the suit, you must be prepared to produce all your witnesHes on that day”] ; and you 
are hereby required to take notice that, in default of your appeaninco on t he day lH.*foro 
mentioned, the suit will be heard and determined in your absence ; and you will hrinj^f 
with you (or send by your apjent) [here mention any document the produetim of which 
may be required by the plaintiff], whicli the plaintiff desires to inspect, and any 
document on which you intend to rely in support of your defence. 

Qivnm under my hand and the seal of the Court, this day of 18 . 


[L. 8.] 

Judge^ 


No. 120. 

Order fob Transmission of Summons for Service in tub Jurisdiotion 
OF another Court. 

Section 85 of the Code of Civil Procedure. 

In the Court or at 

Civil Suit, No. of 18 . 

A, B,, of 
against 
a D.y of 

The day of 18 . 

Whereas it is stated in tlie plaint that , the defendant in the above 

suit , is at present residing in , but that the right to sue accrued 

within the iunsdicuon of this Court : it is ordered that a sumuions returnable on the 
day 01 18 , be forwarded for service on tlio said defemlant, to the 

Cofurt of , with a duplicate of this proceeding. 

f L. S. ] 

Judge* 


No. 121. 

To AOCOMPANT RETURN OF SUMMONS OF ANOTHER CoUHT. 

Section 85 of dv* Code of Civil Procedure. 

Ik the Court of at 

Civil Suit, No. of 18 . 

The day of 18 . 

d./f.,of 

against 

a D,, of 

Beid procseeding from the , forwarding for scrric® on 

in Otril No» of that Court. 


n p. 4n 



i3S 


rax rovitTH schbdulb. 


Bead bailiffs endorsement on the back of the process stating that the 
and proof of tlie above haring been duly taken by me on the [oath or] affirmation 
of and , it is ordered tliat the be returned to the 

with a copy of tiiis proceeding. 

tL.8.] 

Judge. 

Vcnrv»^This form wUl he ag^lieahleio proceu oilier thorn summons, the service qf which 
mag have to he effected in the same manner. 


No. 122. 

Dkmindant’s Statkmeht. 

Section 110 of the Code of Civil Procedure. 

{TitU.) 

I, the itndcrsigned defendant [or one of the defendants], disclaim all interest 
finder the will of the said in the plaint, named [or as hoir-at>]aw, or as next«of> 

kin, or one of the next*of>kin, of E, Jt., deceased, in the said plaint named]. 

Or, I, the untlersigned defendant, state that 1 admit [or deny] [ftere repeat in the 
language of the plaint the. statements admitted or denied^. 

Or, 1, the undersignod defendant, submit that, upon the facts stated in the plaint, 
it does not appear that there is any agreement which can he legally enfore^ [or 
that it appears upon the said plaint that 1 am jointly liable with one JET. F., who is 
not a party to the suit, and not severally liable as by the plaint anpears, or that it 
appears W the said plaint that G. 11. should have heen a joint plaintiff with the 
aiid .d . Js. in the said suit, or as the case mag be]. 

Or, that the plaintiff has conveyed hu interest in the said mortgage [or right to 
redeem] to one /T J. [or that 1 have conveyed or assigned to JST. Ju, by way of 
further oharge for securing the sum of Bs. , the right to redeem in the pro<* 

|»erty sought by the suit to be foreolosedl. 

Or, that since the dissolution of the partnership the plaintiff has executed an 
instrument, whereby the plaintiff covenants to discharge all debts and liabilities of tlie 
partnership, and generally to release me from all claims and liabilities either by or 
to himselt and others in respect of the said partnership-trading [or as ilte case may 

W- 

{Signed) C. D,, 

Dtfendant. 


No. 123. 

IjmiBOQATOBnEi, 

Section 121 of the Code of Civil Prooedure. 

lx THE COUXT OF AT 

Civil Suit, No. of 18 . 

A.B. 

againei 

aD„E7f\nad0.n. 

Intearroffatoriee on behalf of the above-named A, B. [or C.D.'X for the eximinatiou 
of the above-named {B, F. and O. Jff., or A, il.1 
I. IMnahhe. 
fh Ban net, Ae. 

The dofnsiaiit B. F. u required to answer the nAsnogsdmm nnm* 
bstnd 

Tbe AdMttst C7. B. it requind to wmnr the littcmttloiisi wmr 



rm FOUETH SCHSDUXiS. 




Ko. 124. 


FoBIC of NoTXCR to FBOBUOB DoCTTMBimi. 
SeetioB 131 of the Code of Ciril Prooedore* 
1b xbb Goobt of at 

Civil Sait;, No. of 18 . 

A.B, 

agaimi 

CD. 


Take notiee that the plaintiff [or defendant] requires yon to produce for hie in* 
epeetiott the following documents referred to in your plaint [or written statement, 
or affidavit], dated tbo day of 18 . 

Deacrihe documentn required, 

X, K., Pleader for the plaintiff [or tlie defendant]. 

To^., 

Pleader for the defendant [or plaintiff]. 


No. 125. 


Summons to attend and give Evidence. 
Sections 159 and 103 of the Code of Civil Procedure. 


[TUle,) 

To 

Whbbeab your attendance is required to on behalf of the in 

the above cause, you are hereby re<juired [personally to aj>i)car before this Court] 
ou the day of 18 , at the hour of a.m. (and] to bring with you 

or to send to this Court 

A sum of Rs. , being your travelling and other expenses and subsistence- 
allowanco for one day, is herewith sent. If you do not comply with this order, you 
will be subject to the consequence of non-attendance laid aown in the Code of 
Civil Procedure, section 170. 

Notice — (1.) If you are summoned only to produce a document, and not to 
give evidence, yon shall be deemed to have complied with the summons if you cause 
such document to be produced in this Court on tiuf day an<l hour aforesaid. 

(2.) If you are to l>e detained beyond the day afort'said, a sum of Rs, will 
be tendered to you for each day’s attendance beyond the day specified. 

Given under my hand and the seal of the Court, tiiis day of 18 . 

[L.S.] 

Judge. 


No. 126. 
Another Form. 
No. OF Edit. 


In the Codwt or at 


' Plaintiff. 


Defendant 

[iVams, deeeriptkm^ and addreu.J 

You are hereby summoned to appear in this Conrt in person on the of 

at in the forenoon, to give evidence on behalf of the plaintiff [or 

defendant] in the above-mentioned «q|t, and to produce [ftere deecnhewiih em- 
wen&Bnt omiainig ang document thepradueHm of whkk mag he required, the turn- 
mtmebemUg taghe evidence, or if it be onlgtoFoduce a document, Umuet he 
mceofdingigj, and yon are not to depart thesioe until you have been exarauied [or 
iiava|ifndfi^tii 0 d<Nnu^ &e Owrt li« risen, or unless you have obtained 
tlmleamaf UrnGoort 



m 


TB% tovnm scummy 


FORMS OF DECREES. 

No. 127. 

SllirLB MoNKT*DXCB£K. 

(nae.y 

Claim for 

Tnis cauae coming on for final disposal before in the presence 

of , on tlie part of the plaintilt, and on the part of the defendant, it is 

ordered that the do pay to the , the sum of Rs. , with 

interest thereon at the rate of per cent, per from to the date of reali- 
sation of the said sum^ and do also pay to the the costs of this suit as taxed 

by tlie officer of the Court, with interest thereon at the rate aforesaid from the date 
ox taxation to the date of realization. 


Chsis of Suit 










IBB fDUHTfi SCHBDinLB. 


U 

up to the defondant or to auoh person a« be appoints all docnnionts in his custody 
or power iclating thereto^ and tliat upon such re*>conii||yunce being made, and doou* 
mcuts being delivered up, the Begistrar [or Taxing Offioer] sbiJl pay out to tlie 
plaintiff the said sum so paid in as aforesaid for prineipal, interest, and costs ; bat 
m default of the defendant paving into Court suoti principal, interest and costs as 
aforesaid by the time aforesaid, then it is ordered that the said mortgaged premises 
[or tlie premises subiect to the said lien] bo sold with the approbation of tho 
Bejristrar [or Taxing Officer]. And it is ordered that the proceeds of snoh sale (after 
demying thereout tlie expenses of the sale) be paid into Court, to the end that 
the same may be duly applied in payment of what shall be found due to the plaintiff 
for principal, interest and costs as aforesaid, and that the balance (if any) shall bo 
paid to the defendant or other person entitled to receive the same. 


No. 120. 

Final Dbcheb fob Fouecloburk. 

{Title.) 

Whbbeas it appears to the Court tliat the defendant lias not paid into Court tlio 
sum , which was on the day of lawt, tleclarc^d in Court to lx* thm 

to the plaintiff for principal and interest upon the mortgage in the plaint mentiucied, 
and for costs, pursuant to tlie order made in this suit on the day of lust, 

and that the period of six months has elapsed since the said day of 

It is ordered that the defendant do stand absolutely debarred of all right to 
redeem the said mortagiHl premises. 


No. 130. 

Preliminary Order— ADM iNisTRATioN-striT. 

Section 213 of the Code of Civil Procedure. 

{Title.) 

It is ordered tliat the following accounts and inquiricH be taken and made ; tliat 
is to say : — 

In creditor's suit — 

1- That an account be taken of what is due to the plaintiff and all other tho cre- 
ditor's of the deceased. 

In suits by legatees — 

2. An account be biken of the legacies given by the testator's will. 

In suits by nex-t-of-kin — 

An inquiry bo made and account taken of wluit, or of what Kbare. if any, tho 
plaintiff is entitled to as next-of-kin \(*r one of lb(i next-fff-kinj of the iiiWstuie. 

{After the first paragraph ^ the Order trill, where necessary^ orthr^ in a creditor's 
jsuit^ inquiry and accounts for legatees, heirs-at-laity awl ne;rt^(f~km. In suits by 
elaimcmts other than creators, after the first pfiragraph^ in all cases, an order to inquire 
and take an account of creditors will fulloto the first jmragraph. and such of the others 
as may be necessary will foUoWy omitting ifte first fortmU words. The form is conU- 
nued as in a creditor's suit.] 

3. An account of the funeral and testamentary expenses. 

4. An aocount of the moveable property of the deceased come to tlie bands of 
tho defendant, or to the hands of any other person by his onlcr or for his use. 

6. An inquiry what part (if any) of the moveable proi>erty of the deceased is 
outstanding and undispostxl of. . , 

6. And it is further ordered, that tho defendant do, on or before tho day of 

next, pay into Ckmrt all sums of money whicdi shall lie found to have coisto 
to his liands, or to the Itarids of any person by fiis order or to his use. 

7. And that if Uio Registrar shall find it necessary for carrying out the objects 
of Uie suit to sell any part of tho irioveahlo property of tlie deceased, that tho same 
be sold accordingly, and the proceeds paid into Court. 

3. And that Mr. E. F, be Keceiver in Uie suit [or proceeding], and receive and 
got in all outstanding debts and outstanding moveable property of trm deceased, and 
imy ^ aam into the hinds of the Registrar, [and shall give secmity bjr bond for 
the dne perfoniMiice of bk dudes to the amount of ntpeesj. 



mi foorra 

9. And it If fartlier ordered, Huit If ^ moveable proDertjr of the decm«ed he 
found inmfikient for oariyi]:M|out the objects of the suit, then the foUowInn^fuitlier 
inqatr^ be made, and accouro taken, timt is to say, — 

(o) an enquiry what immoveable property the deceased was seiaed of or en- 
tity to at the time of his death ; 

{b) an inquiry what are the inoumbranoes (if any) alEecting the immoveable 
property of the deceased, or any part thereof ; 

(c) an aooount, so far as possible, of what is due to the several inoum* 
brancers, and to include a statement of the priorities of such of the 
incumbrancers as shall consent to the sale hereinafter directed. 

10. And that the immoveable property of the deceased, or so much ther^ as 
sliall be necessary to make up the fund in Court sufficient to carry out the object of 
the suit, be sold with the approbation of Uio Jud^e, free from iDcuinbranoes fif any) 
of such incumbrancers as sliall consent to the sale, and subject to the incumbranoes 
of such of tbern as shall not consent. 

1 1 . And it is ordered that O. //. shall have the conduct of the sale of the 
immoveable property, and shall prepare the conditions and contracts of sale subject 
to the approval of the Registrar, and that in case any doubt or difficulty shall arise 
the papers shall be submitted to the Judge to settle. 

12. And it is further ordered, that for the purpose of the inquiries hereinbefore 
directed, the Registrar slmll advertise in the newspapers according to the practice of 
the Court, or shall make such inquiries in any other way which shall appear to the 
Itegistrar to give the most useful publicity to such inquiries. 

13. And it is ordered that the above inquiries and accounts bo made and takesu 
and that nil other acts onlerod to l>e done be completed, before the day or 

and that the Registrar do certify the result of the inquiries and tlie 
accounts, and that all other acts ordered are comfdeted, and have his certificate in 
iliat beliulf ready for the iuH|)ectton of the jiarties on the day of 

14. And, lastly, it is ordered that this suit [or matter] stand adjourned for mak- 
ing final decree to the day of 

[^»acAp<iri onhj of thi$ order t< to be uml a$ it applicable to the particular ease.} 


No. 131. 

Final I>«ca&B in an Ai>iiiNm*RATioN-suiT by a Lrgatsb. 

Section 213 of the Code of Civil I’rocodurc. 

1. It is ordorcwl tliat the defendant do on or before the day of 

pay into Court the sum of Rs. , the balance by the said certiiicate found 
to be due from the said defendant on acc‘ount of the estate of , the testator, and 
also the sum of Rs. for intorest, at the rate of Rs. per centum per annum, 
from the day of to the day of amounting together to the 

sum of Rs. 

2. Let the Registrar [w Taxing Officer] of tlio said Court tax tlie costs of the 
plaintifit and defendant in the suit, and let the amount of Uie said costs, w*hen so 
taxed, be paid out of the said sum of Its. ordered to be paid into Court as afore- 
said, as follows 

(<•)— The costs of the pUintiff to Bir. , his attorney ror pleader], and 

the costs of the defendant to Mr. . bis attorney (W |>i^erj. 

(h)— >Aiid oflf dsftls are dm) with tlie residue of Jihe s«^ sum of Rs. , 

after payment of the olainttirs a^ defendanlNi coats* as ^oresaid, let the sums 
found to he owing to iue several cieditors mentioned in Uie schedule to the 

Registrar's osttifioate, t«»etlier with subscqmmt interest on such of the debts as bear 
interest be {Nud ; and after making such payments, let the amount ooming to tho 
sevefsl le|nitees mentionsd in the sclieduk, together with subsequent intefesl 

(to be verified es afbieaaid), be paid to them. 

A And if thsuoahonld then be any midoe, tot the sainelw paid to tlie reaidnaiw 

legatoo. 



rm FO0BTH SCBBDUtJL 


»I1 


Dscuis nr af Admikibtritioh-suit st a Lsqatis, waxAit ash ExBCcmm 19 

BBLD PSRSONALLT LIABLE FOE THE PaVXEITT OF LlESACIES* 

Section 213 of the Code of Civil Prooednre. 

1. Declare that the defendant is personally liable to pay the legacy of Ba« 

, bequeathed to the plaintiff ; 

2. And it is ordered that an account be taken of what is duo for principal and 
interest on the said legacy ; 

3. And it is also ordered, that the defendant do within weeks after the 

date of the Begistrar's certificate, pay to the plaintiff tlio amount of whut the Bc!gia> 
trar sliall certify to be due for principal and interest ; 

4. And it is ordered, that the defendant do pay the plaintiff his costs of suit, tlio 
same to bo taxed in case the parties differ. 

Final Decree in an Administration-suit by Next-of-kin. 

Section 213 of the Code of Civil IVocedure. 

1. Let the Begistrar of the said Court tax the costs of the plaintiff and defend- 

ant in this snit, and let the amount of the said plaintiff's costs, when so taxed, bo 
paid by the defendant to the plaintiff out of the sum of Us. , the hulanco 

by the said certificate found to be due from the said defendant on account of the 
personal estate of K. F,y the intestate, within om*. we<‘k after the taxation of the said 
costs by the said Begistrar, and let the defendant retain for her own use out of such 
sum her costs, when taxed. 

2. And it is ordered that the residue of the wiid sum of Rs, , after pay- 

ment of the plaintiff’s and defendant’s costs os aforesaid, be paid and applied by 
defendant as follows : — • 

(a) — Let the defendant, witlnn one week after the taxation of the said costs 
by tlie Registrar as aforesaid, pay one-third share of Uie said residue 
to the plaintiffs, A . i?., and 6'.. his wife, in her right, as the sister and 
one of tho next-of-kin of the said E, the intestate. 

(5) — Let tho defendant retain for her own use one other thin! sliare of tho said 
residue, as tho mother, and ouo other of the next-of-kin of tho said 
E. F,y the intestate. 

(c) — And let the defendant, within one week after tho taxation of the said costs 
by tlm Registrar as aforesaid, pay the rtmmining oiie thinl share of tho 
said rcgi<lue to G //., as tho brother and tho other next-of-kin of tho 
said E, F.y the intestate. 


No. 132. 

Order— DissoLtmoN or Partkirrhip. 

Section 213 of tlio Code of Civil Procedure. 

{Title.) 

It 10 declared that the partnerahlp in the plaint mentioned between the plaintiff 
and defendant ought to stand dissolved os from the day of ^ , and it 

is ordered that the dissolution thereof as from that day be advertised in the 
4tfC* 

And it is ordered that bo the Beceiver of the partnershm-estate and 

in t hbi soli, and do get in all the outstanding book-debts and ciatiiis of the 
pnitnefidup. 

And it is ordered thatsthe following accounts l>c taken ; — 

1. An account of the credits, property, and effects now tieloogmg to the sok!! 
pnrtnervhip ; 

2. An account of the debts and liabilities of the said partners!^ ; 

3* Affc account of all dealings and traosactiotis batween the plaintiff and defend- 
ant^ from Ihe foot of the settled accoont exhibited in this suit and marked (A), anc 
not disturbing any subsequent settled accounts. 



S44 


THE rOVBTH SCHEDOIE. 


Ami it IB ordered that the good-will of the boflinesB heretofore carried on hy 
the idainti^ and defendant as in the plaint mentioned, and the stock-in-trade, be sold 
on ttio premises, and that the Registrar may, on the application of any of tlie parties 
fix a reserved bidding for all or any of Uie lots at such sale, and iliat either of the 
purthis is to Ijc at liberty to bid at the sale* 

And it is ordered that the above iu:counts bo taken and all the other acts re- 
quired to l>e done bo completed, before the day of , and that the Bemstrar 

do certify tlio result of the accounts, and that all other acts are completed, and have 
his certiheate in that belialf ready for the inspection of the parties on tne day 
of 

And, lastly, it is ordered that this suit stand adjourned for making a final decree 
to the day of 


No. 133. 

rAnTNEiiSHU* — F inal Dkcebe. 


Si^clion 215 of the Cksle of Civil Procedure. 


In TllK COUIIT OF 


AT 


Civil Suit, No. 

A, of 

afffiifMt 

a D., of 

It is ordered that the fund now in Court, amounting to the snm of Bs. 
be applied as follows * 

1. In payment of the debts due by the partnersliiposct forth in tho Begistrar’s 
ocrtLticate, amounting in tlie whole to Ks. 


2* In payment of tho costs (»f all parties in tliis suit, amounting to Bs. • 
[ 77ie$e costo must b§ ascertained bttfore the decree is drawn wp]. 

3. In payment of the sum of Rs. to tho plaintiff as bis sliare of the partner- 
amp-assets, of tho sum of Rs. , being the residue of tho said sum of Rs. now 
in Court, to the defendant as his share of the partnership-assets. 

r f that the remainder of the said sum of Rs. be paid to the said plaint- 

Iff [or defendimtj in part j^aymont of tlie sum of Bs. certified to be duo to him 
ID roapect of the partnership-accounts.] 


And that tlie defendant for plaintiff] do, on or before the day of 
pay to Uie plaintiff [or dofoiuluntj the sum of Rs. being the balance of the 
sum of Us. duo to him, which will then remain due. 


said 


No. 134. 

CKRTtriCATD or Non-katispactiom op Dbcbsk. 
Section 224 of the Code of Civil Procedure. 
In TtlR CoiTRT OF AT 

Civil Suit, No. of 18 . 


it. JR., of 
against 
a />., of 



OiviM under my hand and the seal of the Coart, this day of 

[L.ai 


18 . 



TOtmra sarEDTOv. 


m 


No. IS5. 

Noticb to show Oaosk why Execotion sHom^D Hot tssoa. 

Section 248 of the Code of CitiI Procedure. 

In the Court of at 

Civi) Suit, No. of 18 . 

MiHcellunoouft, No. of 18 . 

a{iain8t 
C D., of 

To 

Whereas has made application to this Court for execution of 

decree in Civil Suit No. 18 , this is to give you notice that you are to 

appear before this Court on the day of * ^*l'hcr in person, oi by 

n pleader of this Court, or agent duly authorized and instructed, bi auow cause, if 
any, why execution should not be granted. 

Given under my hand and tlio seal of the Court,, this day of 18 » 

[L. B.] 

Judgtk 


No, 136. 

WaEEAKT of AtTACHITEHT of MoVEABIE PbOFEETT in DBFBKBAinr*# 
PoflsBssioN IN Execution of a Decbeb for Monbt. 

Section 254 of the Code of Civil Procedure. 

{TfUe.) 

To THE PaIUFF or THE OOURT. 

Whereas was ordered by decree of this Court, passed on the day 

of 18 , in Suit No, of 18 , to |)ay to the plaintiff the sum of 

Rg. as noted in the margin ; and 
whereas the said sum of iis. has 
not been paid. 

These are to command you to at- 
tach the moveable projxtrty of iho said 
as set forth in the list here- 
unto annexed, or which shall be pointeil 
out to you by the said , and 

lanless the said shall pay to 

you Uie said sum of Bs. , together 
with Rs. , the costs of this attach- 
ment, to hold the same until fitilbur 
orders from this Court. 

You ABB FUBTUBR ODHHANUBD tO 
return this warrant on or Wfore tlie 
day of 18 , with an endome- 

ment certifying the date and manner in which it has been executed, or why it has 
not been executed. 

Given under my hand and. the seal of the Court, this day of 

SehtsMe- 

Judf*. 

C.P.44 


IlECEBB. 

1 




Principal ..... 
Interest . • • • » 

Gfosts 

Oosto of decree . . « 
Interest thereon . . 
Total of attaohment . 

1 

Total . 








! 



18 . 



UpOB fOOBTK SOSSl>T7l4t 
No. 13?. 

Wabbaht to the BaiiiIFT to give PosEBssBioH OF Lakd, &a 
Section 263 of the Code of Civil Procedure. 

(TUk.) 

To THE Bailiff of the Cottbt. 

Whersab , in the occufiaiicy of , has b^n decreed to ^ 

llio plainiift in this suit : you are hereby (lirocted to put the said in possession 

of the sanie, and yon are hereby authorized to remove any person who may refuse 
to vacatt* Uics same. 

OiVEE under my hand and the seal of the Court, this day of 18 . 

[L. SO 
Judge, 


No. 138. 

Atta(7hmknt in Execution. 


PROHiPiToRy Order, wniiuc tiik PaorERTv to be attached consists or Moveable 

pROBEBTV, TO WHICH THE DEFENDANT IH ENTITLED SUBJECT TO A LlEN OB RlOHT 
OF SOME other PhKSON To THE IMMEDIATE POSSESSION TUEllEOF. 

Section 268 of the Coflo of Civil Procedure. 


{Title,) 


To 

WhkrRAR has failed to satisfy a decree passed a^inst on the day 

of 18 in favour of fur Us. : it isoraoretl that the defendant 

bo, and is hereby, prohibitcii and restrained, until the further order of this Cemrt, 
from receiving from the following projK?rty in the poHsession of tiic said 

, that » to say, , to which me defendant is entitled, subject to auy 

claim of the said , and tlie said is ht‘re!>y prohibited ami rcstniiiiea, 

until the further order of this Court, from delivering the said property to any 
person or )wrsons whomsoever. 

Oivsil under my hand and the seal of the Court, this day of 18 . 


[L. 8.] 


Judge. 


No. 139. 

Attach MKNT in Execution. 

Prohibitory Order, where the PRorKRXY consists or Debts not secured by 
Negotiable Instrumkrts. 

Section 263 of Uie Code of Civil Procedure. 

{me.) 

To 

WmiUUt has failed to satisfy a decree passed against on the day 
of IS , in Civil Huit^ No. oi 18 , in lavour of for Us. 

It ta onlerwl that the defendant be, and herehy, prohibited and restrained, 

until the further order of this OourL from receiving from you a certain debt alleged 
now to lut due from you to tlie said defendant, namely, and tliat you, the said 

be, and you an' hereby, prohibited and restrained, until the further order 
of thia Court, miit making payment of tlie said debt, or any part thereof, to auy 
peiaon whomsoever. 

Given imder my hand and the seal of the Court, this day of 

[L,a) 

Judge. 


18 . 



Wit WQtaU 


m 


No. 140, 

IrtACBvnvT m Extctrnbii. 

PBOHIBirOVf ObdMK^ WHSBB the PfiOPEBTY COK81ST8 OTt 8HA1U» IK A POBXIO 
Company, 4c. 

Seotkm 208 of t^e Code of Civil Procedure. 

(Tttk,) 

To 

Defendant, and to , Manager of 

Company. 

Whebkas baa failed to satiafy a decree passed against on ibo 

day of 18 , in Civil Suit, No. of 18 , in favour of for lls. : 

it is ordered that you. the defendant, be, and you are hereby, prolilbited and re- 
strained, until the further order of this Court, from making any transfer of 
shares in the aforesaid Company, namely, , or from rooeivuig payment of 

any dividends thereof ; and you , the Manager of the said Company, are 

hereby prohibited and restrained from permitting any such transfer or making any 
such payment. 

Given under my hand and tlie seal of the Court, this day of 18 . 

[L. 8.] 


No. 141. 

ATTACnKENT IK ExECDITOK. 

Pbobtibitorv Obdkr, wuere the Property consists of 
Immoveable Propeetv. 

Section 274 of the Code of Civil Procedure. 

Defendant, 

Whebkas you huve fsilcd to satisfy a .locreo passed affainst yon on tho day 
of 18 , in Civil Suit. Ko. of 18 , in favour of for Ks. t 

tf la /wrlorpd that vou tlic Haia h(j, and you are hereby, prohibited and restmined, 
unta fl«e further order of this Court, fnmi alieuatinsr the property speciflert in Uio 

ecMule hereunto anneJte.1. by sale, gift, or otherwise, and that all persons be and 

5»t they are hereby, prohibited from receiving the same by purcluwo, gift, or other- 
wise. 


Given under my hand and the st^al of the Court, this 

Schedule. 


day of 


18 


[L. H ] 
Judge. 


No. 142. 

Attachment. 

Pbohibitobt ObdK*, whkkk the PBOfEBIY “""y 

OF Any Sacaum in the Hands of a Court of Jo«i<-e 
OB officer of Government. 

Sections 272 and 486 of tho Code of Civil Procedure. 

lx THE Count of 

Civil Suit, No. 


AT 

ofl? . 

A. N., of 

ogukMl 

CD^ot 


SlB, 


Tm pUintiff hAviBg applied, under ssctian ^ hindacL^a *fc**«J^ 

oedore, mi «b AttwhuMiot of «ertau» money now m yonr taanda ^mtcsum mifma 



wx foimTH soaxmx. 


m 

mcmp it tuppomd ioht in the handt of the perton addretted, on tohai aeeowit^ Se\ 
1 ro<|ueflt tm yoa will bold the «aid money subject to the further order of this C3otiri. 

1 hove the hcmour to be, 

Bib, 

Your most obedient servant, 

Dated the day of 16 . 

[L, 8,1 
Jndge. 


No. 143. 

OaniB K>B Patmiwt to thx Plaintiff, &o., of Moitbt & c ^ 

IN THB Hands of a Tjbibd Pabtt. 

Section 277 of the Code of Civil Procedure. 

In thx Codbt of at * 

Civil Butt, No. of 16 . 

MisccUanecMis, No. of 16 . 

d. H., of 
against 

a D., of 

To THX Bailiff of thx Couxt and to 

Whkxxab the following property has been attached in execution of a 

decree in Civil Suit, No. of 18 , passed on the day of 18 , in favour 

of for Bs. : it is ordered that the property so attadiod, cousisting of 

Ba. ^ in money, and Hs. in ourrency-notes, or a sufficient part thereof 

to satisfy the said decree, shall be paid over by you the said , to 

and that tlie said property, so far as may be necessary for the satisfaction of the 
said deesree, sliali Ite sold by you, tlw) bailiff of the Court, by public auction, in the 
luatitior proscrilnd for sale in execution of decrees, and that the money whiph iniiy 
Ik) rcalissed by such sale, or a suffidont part thereof, to satisfy the said decree, diall 
be paid over to tlie said , and the remainder, if any, shall be paid to you,, 

the said 

Given under my hand and the seal of the Court, this day of 18 • 

[L. 8.] 

Judge. 

No. 144. 

Notiob to Attacqino CmimTox. 

Section 278 of the Code of Civil Procedure. 

In tun Codxt of at • 

Civil Suit, No. of 18 * 

UiseeUatieottB, Now of 18 . 

to 

WSWEAN has made a{^tcation to this Court for the removal of attach- 
menl on , filsced at your iBstance m execution of the decree in Civil Suit, 

Ko. of 16 , tins is to mve you notice to i^pear befor this Court on , 

the day of i Id , either in peraon or by a {deader of the Court duly 

initmcted, to support your claim aa attaching creditor. 

OiVNN under my iMuid and the eoal of tbo Court, this day of 

CL.8.) 

Jfudge. 



18 . 



THE FOURTH SCHEUUUE. 


349 


No. 145. 

W4ER4NT OF SaLK 0» PboPEBTY IN EsiECDTlOH OF K DeCRBK FOB MOREF. 
Section 287 of the Code of Civil Procedure. 

Ih the Coubt at 

Civil Suit, No. of 18 . 

Miscellaueoue, No. of 18 

^l.B.,of 

ttoairMt 

C/>..of 

To THE Bailiff of the Ct)UKT. 

^ These are to command you to sell by aoution, after giving day«* pft^vioug 
notice, by affixing tlie same in this Court-houso, and after making due proclaiimtiun ,• 
property airbed under a warrant from this Court, dated the day of 
18 , in execution of a decree in favour of , in Suit No. of 

18 , or 80 much of the aaid property as shall realize the sum of Es. , being tlm 
of the said decree and costs still remaining unsatisfied. 

You ARB FURTHER COMMANDED to return this warrant on or before the 
Jaj of » 18 » with an endorsement certifying the manner in which it has 

been executed, or the reason why it has not been executed. 

Given under my hand and the seal of the Court, this day of 18 . 

[L.8.1 

Judge* 


No. 146. 

Notice to Peesom in Possession of Moveable Propeett sold in Execution, 
Section 300 of the Code of Civil Procedure. 

In the Court of at 

Civil Sait» No. of 18 . 

A. B*, of 
againtt 

a A, of 

To 

Wbbbeas has been the purchaser at a sale by auction in execution of 

the decree in the above suit of , now in your possession, you are hereby pro- 
hibited from delivering possession of the said to any person except the 

aaid 

Given onder my hand and the seal of the Court, this day of 18 • 

[L. S.] 

Judge* 

No. 147. 

PeOSZBITOBT ObDBB AOAINST PAYMENT OF DlBTS SOLD IN EXECUTION TO ANY 
OTHER THAN TBS PURCHASER. 


Section 301 of the Code of Civil Procedure. 

In the Coubt of at 

Civil Suit, No, of 18 . 

il.B.,of 
againti 
CD., of 

To and to 

WatiBAi has become the parchaser at a pubUe mle itt exeeotton of tbs 

daoree in the above eutt of oertain debt due from you 


*^Tlue pmlaiBasicmeliaU specif the ti]Be,tbeplaoe of eale, the proper^ to be sold, 
4lia revenue iseeeeod, ahonld the property oonaist of land paying revenue to Govemmeoi, 
and the amount fbr Uui recovery of which the sale is ordered, and as fairly andaoontute^ 
as peasible the ether particttlani required by seotson 287 to bo spooifiedL 


3$0 


THi rorotH scHKiiutJK; 


to yott # thot it to iay» * it it Ordered that you be, and you 

are hereby, inhibited from reeemng, and von ^ from making payment of, the 
taid debt to any perton or pertont except tne taid 

Giviv under my hand and the aeal of the Court, this day of 18 . 

[L. S,] 

Judge. 

No. 148, 

PbOBIBITOBT ObOKE AOaiNST THl TBAjrtrtB OP Shabbs toil) XH 
BxKcinrioH. 

Section 301 of the Code of Civil Procedure. 

In THE Ooubt op at 

Civil Suit, No. of 18 . 

A. i?., of 
againat 
a D., of 
To 

and , Mana^^er of Company. 

WUKBlAS baa become tlie piirchaaer, at a public sale in execution of the 

decree, in tlio above suit of certain shtiros in the above Company, that is to say, of 
, stauding in the name of you , it is ortierod that you 

be, and you are hereby, prohibited frtnu making any transfer of the said shares to 
any person except the stud , the purchaser aforesaid, or from receiving any 

dividends thereon ; and you , Manager of the said Company, from permitting 

any such transfer or making any such payment to any person except the said 
, tlie purchaser aforesaid. 

(iiVBN under my hand and the seal of the Court, this day of 18 . 

[L. S.] 

Judge. 

No. U9. 

Orpbb aiNPtBMiMa Balb op Land, &c. 

Section 312 of tlie Code of Civil Procedure. 
iK TBB CoUBT OP AT 

Civil Suit, No. of 18 • 

A. B., of 
tigtrifui 

a of 

Whibiaii tho following land [or immoveable property] was, on the 

day of 18 , sold by the bailiff of this Court in execution of Uie decree in 

this suit ; and whereas days have elapsed, and no application has been made [rtr 
objeotioii allowed] to the said sale, it is ordor^ that the said sale be, and the said 
aais is heroby, oondnnedL 

aivw aodur nty band and tbn seal of the Court, this day of 18 . 


£L.S3 

<M0$. 



mn FOUETH SCIXXDUtl* 


m 


No. 150. 


Cbrtificatb or Sai« or Lakd. 

Section 316 of the Code of Civil Procedure. 

In thk Court of at 

Civil Suit, No. of 18 . 

A. B,, of 
a^aifurt 
a /)., of 

This h to certify that liaa been declared the purchaser at a sale by 

public auction, on the day of 18 , of , in execution of decn*o 

in this suit, and that the said sale has been duly confinned by the Court. 

Given under my liand and the seal of the Court, this day of 18 » 

[L. S.] 

Judge. 


No. 151. 

Order for Delivery to Certified Purchaser of Land at a Sale in ExE<TrrioN. 
Section 318 of the Code of Civil Procedure. 

In the Court ok at 

Civil Suit, No. of 18 . 

A . of 
ngmvet> 

d p., of 

To TH« Baiuff or ran Oooiir. 

WiirnrAg li«« become the c«rtific<l t>uicliai«T of at a aalf in oxenj* 

EF"" -- i-i-nr '7' r f, “x 

puroli iwr, u» aforcaaid, inU. i^wacmion of the woJ , an'l, 'f need lit, U> re 

move iinv Dcrson who may refusi^ to vacate Uie khiik*. i r ia 

GjVKN^under my hand and the seal of the Court, thia day of 

[L. 8.] 

Jufiae. 


Ni». 152. 

AUHORITY to the CCfLLECTOR To STAY PUBLtC SALE OF LaHD. 
Section 326 of the Code of Civil Procedure. 

In the Court of at 

CivU Suit, No. of 16 - 

againtd 

C /)., idP 
OAUeief of 


In atmwer to your commui^catioii, No. t dated 

sale in execution of the decree in this «w»t <»f • - A in ^inform you 

paying mveiiite to Oovemment, ia objeouonable, I have the liottour Mi miorm you 



tttis Fotmwr scHEJ>trfc«. 


iJial you arc ttiitlmriiwul to make provision for the satisfaction of the «ai<l decree in 
Jm manner reeomtiiended by yon instead of proceeding to a public sale of 

1 have the honour to be, 

Sin, 

Vour obedient servant. 

tL.8.3 

Judge» 


No- 153. 

Orokr for Committal fob rbsisting, &c., ExicftmoN of Dborrb for Land. 

Section 329 of the Code Civil Procedure. 

{TiUe,) 

To 

W HRiiKAH it appears to the Court that has, without just cause, resisted 

£fir ol>Mtnictc'd3 Uie execution of the decre of the Court, passetl against on 

tlie (lay of IH , in Civil Suit, No. of 18 , whereby certain laud or 

imiiiOviMihle propi‘rty was atljiidged to , it is ordered that tlm said bo 

oominittcd to custody for a period of days. 

Given under my liand and the seal of the Court, this day of 18 . 

[L. a.] 

Judge. 


No. 154. 

Warrant of Arrest in KxRctmoN. 
Stjciion 337 of Uie Code of Civil Prticedurc. 
Ik th* Court of at 

Civil Suit, No. of 18 . 
Misccllaueous, No. of 18 . 

A. -B., of 

C. i>., of 

To TRR Bailiff of trr Court. 
Whrrkar was adjudgtnl by a decree of the Courts in 


No. of 18 




Fftncipal « 
Intareat 
Ooais . . 
KaeemUen . 


Tinta . 


adjudged w ma. ...w v/v.ui.<^ iu vfx i 

rrr-t (latcd 18 . to pay to the plaintiff tlie sum 

of Hs. as notea in the margin, and whereas the 
said sum of Rs. haS not l^eU ^id to the said 
plaintiff in satisfaction of the said deoree, these are 
to oonunand you to arrest the said defendant, and. 
unless the saia defendant shall my to you the sai(i 
sum of Rs. ^ together with Bs. zor the costa 
of executing this process, to bring the said defend- 
ant before the Court with all convenient speed. 

You are further commandexl to return t^s war- 
rant on 5r before the day of 18 , with 

an endorsement certifying tlie day and manner in 
which it has been execut^, or the reason why it 


has not l>een executed. 

Given under luy hand and tlie seal of the Court, this 


day of 
tL,8.3 
Judge. 


18 . 



,ME fOUBTH SCHGBULCi 


u$ 


Ko. 155. 

Notice of patmeht i»to Gooet. 

Section 377 of tlie Code of Civil Procedure* 

THE COUET OF 18 . 

B. No. 

A. />. V. a D. 

Take notice that the defendant has paid into Court. Rs. , and wiyn that th fti 
earn is enough to satisfy the plaintiff’s claim [or the plaintiff’s claim for, &o.]. 

To Mr. X. Z., 

the Plaintiff’s Pltnulor 
Z., 

Defendant’s Pleader. 


No. 156. 

CoWlSaiON TO EXAMINE ABSENT WITNESSES. 

Section 386 of the Code of Civil Procedure. 

In tse Ooitbt of ax 

Civil Suit, No. of IB . 

A. B., of 
ar^aimt 
C D., of 

To 

WbBBEAS the evidence of is required hy the in tlio above suit ; 

and whereas * , you are requested to take the examination on int(»rrogatories 

lor viv^ voce] of such witnossen , and you are liereby ap}>oiiit8d a (joinmis- 

siouer for that pur}>ose, and you arc further reqiienU'd to make ret? 2 rn of «ich cxainina- 
tion so soon as it may be taken [process to re<pure the attendmico of ihf* witiBrns will 
be issued by this Court on your applicatiotij.® 

Given under my band and the seal of tbo Court, tins (iay of 18 . 

[h. s.i 

Judgi», 


No. 157. 

OOKMISSXON FOE A LoCAL INVESTIGATION. OB TO EXAMINE ACCOUNTS. 
Sections 31^2 and 364 of the Code of Civil Procedure. 


In the Codbt ok 

Civil Suit, No, 


AT 

of 18 . 

A,B,, of 
ar/oimt 

V.IK of 


To ... , , ' 

WtfSESAt it is deemed requisite, for the purposes of this suit, that a commia«idi!i 
fbr ahould be wsued ; you are hereby appointe d Commissioner for the pur- 
pose of fproceos to compel the attendance Ix'fore yoti of any witnesses, of 

for the produt^on of any dexjuraents which y<»u may dew re toeautiuine or inspect, 
Brill be imed ny this Court on your application].® 

A sum of Bs. , Iwjing your fee in tfic above*, is berewitli f<»rwanled. 


O iVEif ttodcr my hood and the seal of the Court, this 


day of 

[L.8.] 

J^dge. 


IS 


• Net 


where the eauratietioo goes to another Coart. 

C. P. 44 



THl FOU&TH SCHSDULC, 
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No. 158. 

WAlUUkKT 09 AbKWT BXFOES JtTBOKXirT. 

Sf!ct]on 478 of tfie Code of Civil Prooedure.’ 

In the Coubt of at * 

Civil Suit, No. of 18 . 

A, B., of 
agtiimt 
a D., of 

To THB Bailiff of thb Coubt. 

Whbbbas , the plaintiil' in the above auii, has proved, to the natisfac* 

tion of the C<»urt, that thero in probable cauHO for believing that the defendant 

Jh about to , those are to command you to take the said 

into custody, and to bring before the Court, in order that he may show cause 

why ho should not furnish ooonrity to the amount of rupees for personal 

appearance before the Court, uniilHuch time as the said suit shall be fully and finally 
<liHposed of, ami until execution or satisfaction of any decree tliat may be passed 
against in the suit. 

Givbn under my hand and ilie seal of Uie Court, this day of 18 

CL.S.3 

Judge. 


No. 150. 

Obbbb for Committal. 

Section 481 o£ the Code of Civil Procedure. 

In THt Court of at • 

CSvil Suit, No. of 18 . 

A. if., of 

agmmt 

^ a D., of 

To 

WhrrBAB , plaintiff in tins suit, baa nuide application to the Court that 

TOCurity be tiiken for the appearance of the defendant to answer any 

judgment that may Iki passed against in the suit ; and whereas the Court 

has called upon the dclcudant to furnish such security, or to offer a suffi- 

cieul deposit in lieu of security, which has failed to do ; it is ordered Uiat 

tli© sai«i defendant be comiiiittt*d to custodv until tlio decision of tlie suit, 

or, if judgment ho given against , until the execution of the decree. 

Given under my hand and the seal of the Ck>urt, this day of 18 . 

[L. S.] 

Judge. 


No. 160. 

^JlkTTAOQIIEHT EBFORB JUIMIMENT WJTU ObDKR TO CALL FOE SkCURITY JTOB IfULFZLMBKT 

i)r Decree. 

Section 484 of the Code of Civil Procedure. 

In the Corin' or at « 

Civil Suit, No. of 18 

^.i#.,of 

a !>., of 

To THE Bailiff of the Court. 

•r «i ^ proved, to the satisfaction of the Court, that the defendaat 
In iUn above suit , these are to command you to cafi upon the said defend- 



THS fOVNB 8CB£DtUS. 


Hat . , on or before tbo 4«y of , eitlier to fumleb seburity for Dio 

amo dt' xnpees to prodace and pl^e at the dispoiial of thia Court, when required 
, or the value theroof, or such portion of the value as may bo eufllcitmt ta 
fulfil any decree that may bo passed against , or to appear and show cause 

why should not furnish security ; and you arc further ordered to attach the 

said , .end keep the same under safe and secure custody until the further 

order of the Court, and in what manner you shall have execuUnl this warrant make 
appear to the 'Court immediately after the execution hereof, and have you here then 
this warrant. 

Given under my hand and the seal of Die Court, this day of 18 . 


[L. S.] 
Jtu^e. 


No. 161. 

Attachmentje before Jupgment on Proof of Failure to fdrnish bscDaiTY. 
Section 485 of Dm Code of Civil Procedure. 

In the Court of at 

Civil Suit, No. of 18 . 

A . B., of 
cujairiHt 

a of 

To the Bailiff of tuk Court. 

Whrmeas , llii‘ I'lttintitf in tUs unit, has Bm)Uo«l to tlio Court to call 

nnon^ tlie def^danl, to fiirnml. Bocurity to £uUif any demM, that ^y to 

niriinat in the Huit, and whereas the Court haa called upon the said 

paaaod a^.nat m the t, ^ ,,, ^ 

Jateira?^^r tCex^ution hereof, and have yon here then this warmnt. 

Gives under my hand and the seal of the Court, Uiis day of IH . 

[ L. S. J 

Jwdji* 


No. 162. 

ATTACnHENT BKFOIiK JUDOMEKT. 

MOVBABLB I BOl KBI p.KSOSa TO TUE mMEBlATE 

TO A Lien on Uiout or (wMk other l ersosb lo 

POSRESlilOS TIIERBor. 

Section 48G of tlio Code of Civil Procedure. 

AT * 

Is THE Court or 

Civil Suit, No. of JH 


of 1« 

A. B., of 
agaimi 
CIX, of 


Pefendania 


X I be and you arc hereby, prohibited 

It to Wdeted that yo“. «'« *“{" , , 1 ,;, ftom receiving from 

wd retained. nn«l «>« of tto ^ . Itot to to ey, 

the lolhnrii>8 property m tlic iXwweBaioa 



THS votrmTB scr&smrbKi 


m 

io tile ddlendaiit is entitied, stibject to any claim of the taid ^ iisiA 

tho said , 1» hereby prohibited and restrained, until the further order of this 

Court, from delivering tlie said property to any persons whomsoever. 

OiviU und^r my hand and tlie seal of tile Conrt, this day of Id . 

CL.a] 

Judg$. 


No 16S. 

AtTACUM£KT beporb Judombht. 

pRoiifBiTORV Order, where the Property conbistb op Immoveable Property. 

Iviction 486 of the Code of Civil Procedure. 

1« THE Court of at 

Civil Suit, No. of 18 . 

A, B., ot 
agaimi 

a z>., of 
To 

Defendant. 

It is ordered that you, the said , be, and you arc horoby. prohibited 

and rcBtraiuod, until tho further order of this Court, from alienating tne property 
spocifiod in the nchedule hereunto annexed, by wilo, gift, or otiicrwise, and that all 
persons bi\ and that tliey are horoby, prohibited from receiving tho same by purchase, 
gift, or otherwise, 

Given under my hand and tho seal of the Court, this day of 18 . 

ScimluU. 

fL. S.] 

Judge, 


No. 164, 


ArrACBMENT BEFORE JUDOMIRT. 


rAOHIBITOBT OrDBR, WHERE THE PbOFRBTT 0OV8I8T8 OF MOBIT 

III THB Hands of other Persons, or of Debts not BEiNa 
Negotiahlr Instbumbnts. 

Section 486 of the Code of Civil Prooedure. 

In tbr (Joobt of at 


To 


Civil Suit, No, of 18 . 

A.B.,o§ 

ogaiHMt 

a A, of 


It is ordered that the defendant be» and he is hereby, prohibited and 

Mtfalned, until the further order of this Court, from xeoeiving from the [monw 

now in hands belonging to the said defendant^ or debts os the tarn may 

demiUna thm\ and that the said be, and , herein prohildted 

sestrainsd, untii tho farther order of this Conrt, fnmi aiahing payment id the 
(noncy* ic. J or any pari thereof, to any person whomsoevea:. 

QiTm under my hand and the seal oi the Court* this day of IS » 


Judge., 



TU FOUKTH diCfiKDi/LV. 


m 


No. 165. 


ATTilCfilCXKT BSFOIB JlTOOMlKT. 

FfiOHIBITOXT OXDIB, WIUBB VHM PbOPESTT OOXBim OF ShXBM IX A BtBUC 

COXPAXT, Ac. 

Section 486 of ilie Code of Civil Procedore. 

lx THB COUBT OF AT 

Civil Suit, No. of 18 .. 

.4.ii.,of 
agaimt 
a D,, of 

To Defendant, and to 

Manager of Company. 

It is ordered that , the defendant, be, arid , hereby, prohibited and 

lostrained, until the further order of the Coart, from malting any transfer of 

shares, being in the aforesaid (Jtimpanv, or from receiving payment of 

any dividends thereof, and you Manager of the said Company, are hereby proliihiled 
and restrained from permitting any such transfer, or making any sncli payiuent. 

Given under iny hand and the seal of the Court, ibis day of IB. 

[L. S.] 

Jutltje. 


No. 160. 

TeMPOUAUY iNJtJNCriONS. 

Section 492 of the Code of Civil Procedure. 

Upon motion made unto this Court by , ^ir] the 

nlaintiff, A. and upon reading the petition of the said plamtifl m thw matter, ftled 
Fthia day] for the plaint filed in this cause on Uie day of j ^ 

statement of the smd plaintilf, liled on tlie day of 3» Jjoarii^ 

the evidence of and in support thereof [if after mtice aml dtfendfmt 

fto( atwearing : add, and also the evid<*uce of as tf» Hcrvicc of notice of this 

motion^on the defluidant, C D.'i : This Court doth onh^r timt an injunction lio 
awarded to roetrain the defendant, C. Ji. hie eei^unto, workmen. ®"**. 
pnllinir down, or sofferinR to be pulled down, the honite in the 
of the%intik mentioned [or in the written statement, or 

evidence at tlife hoarinit of this motion mentioned], bemg No. J, Ollmonnera otreel, 
Hindd^r in U,rSof , and from eelliiig the maUTi.al» whcr<v.f tlio aanl 

house w composed, until the hearing of this cause, or until Uio further onlor of 
Court. 


Dated this day of 


18 


CiVil Judith. 


\WUrt the injuncHon in nought to rentnUn iJu! negotiation 

tbe evidence h^rd at tlii* rnodon, until the bearing of tbw ooime, or unUl Uie 

or workmen, from printing, pnblUhing, or vending a book, called , or any 

^ loot irioU r»traU.ed} . , to «»tr.in t!» drfe^ 

C. D his ee^nUi acente, or workmen, from printing, pnblwhmg iwllmK or oA<w* 
Sw of 1»K- wk in (be plaint [or petition and cyjdcii ce, &c.) . 

hTvo boen^bUabed by tlie defemUt aa hereinafter apecifiod, naaely, 
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sm 


that part of the saiil book which ia entitldd , and also that part 

w'hich Ih ontitliMi [or which u contained in page to page both 

incluaive], until the , Stc* 

{In Patent comt] to restrain the defendant, C, hia a^ttii, eerranta 

and workmen, from making or vending any perforated bricks [or ae the case map he\ 
upon the principle of the inventions in the plaintiff ’s plaint [or petition, Ac., or written 
stotemen^ ifeo.] mentioned, belonging to the plaintiffs, of either of them, daring the 
remainder of the respective terms of the patents in the plain tiff's plaint [or as the case 
map be} mentiorfted, and from counterfeiting, imitating, or resembling the same inven- 
tions, or eiUier of them, or making any addlUon thereto, or substraction therefrom, 
until the hearing, dsc, 

[In eases of Trade-marks^ to restrain the defendant, C D,. his aervanta^ 

agents, or workmen, from selling, or exposing for sale, or procuring to do sold, any 
composition or blacking [or as Ote case map he} described as or puiporting to bo 
blacking manufactured by the plaintiff, A. i?., in bottles having affixed tliereto such 
labels as in tlie pliUntiff's plaint [or petition, mentioned, or any other labels so 
contrived or expressed a«, by colourable imitation or otherwise, to represent tlie com-: 
position or blacking sold liy the defendant to be the same as the composition or black- 
ing manufactured and sold by the plaintiff, A. /i., anti from using trade-cards so con-* 
trived t>r exproHscMl us to represent that any coiiiposititm or blacking sold or proposetl: 
tt> lie sold l»y the defendant is the same as the composition or blacking manufactured 
or sold by ifie plaintiff, A. /!., until tho, tfc. 

[ To restrain a Paiincr from^ in any tr«y, interferiny in the husiness} to 

rcHtratn tho defendant, C. 71., his agents and servants, from entering into any con- 
tract, and from accepting, tlrawing, endorsing, or negotiating any bill of exchange, 
note, or written security, in the name of the partnersliip-firm of Ik D., and from 
contracting any debt, buying and selling any gomis, and from making or entering 
into any verbal or written promise, agreement, or undeiiaking, and from doing, or 
causing to be done, any act, in the naine or on the credit of the said partnership-firm 
of B. d; Af or whereby tho said partnership-firm win or may in any maimer become 
or be made liable to or for the payment of any sum of money, or for the perftMrmanco 
of any contract, proiniso, or undertaking, until Uio, iftc. 


Ko. 167, 

Notice of ArrnicATioN fob iK^UNtmoN. 

Section 494 of the Code of Procedure. 

In the CoTrBT or at 

A. 1?., of 
atfaimt 
a'D., of 

Take notice tliat I, A, B., intend to apply, at the sitting Of the C^urla# 

aforesaid, on the day of , for an injunction to restrain C D. fipom 

iuriher prosecuting a salt wiiich he has <Mtfimeuced against me in , to reco- 

ver damages for tli© hreach of the contract for the specific perfarmaiioe of which 
this suit was Cinnmenced [or to riMKtmin him from receiving and giving dischargen 
for any of the debts due to Uie partnerslilp in tlie matter of tlie partnerslilfi m- 
tween ns for the wiudtng-up of which tlie smt was commencetl, or from digging 
Uie turf from the land which was agreed t*i be sold by him to me by the agreement/ 
tlie specific iHirformauce of which this suit is comuieuced to enforce, orasBte ooso 
•soNlU], 

Dated this day of 18 . 

To a D. JL, S, 

(Jf, B .-— ike isjfimeHm is io he appUed for spainsi a pmAp mhems turns mod 
oMsms 4o mi appeeu npm mv prometirnp eirioAp fiid i% ike sw^ md m i dr mf 

oiaai 
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Ko. 168 . 

Appointmknt of a Rkobivwi. 

Section 50J of the Code of Civil Procedure. 

In the CouiiT OP* AX 

Civil Suit, Ko. of l« . 

^1. h,, of 
ngnimi 

a D., of 

To 

Whereas has been atbiched in execution of a decree passed iu tlie above 

fJOitonthe day of 18 , in favour of : you are luMvbv (subket 

to your giving security to the Hutisfaetion of the Ileffhtrar) apin»iuUid lk<‘eivt>r of 
the said property under section 50H of the Code of Civil Procetlure, with full powers 
pndor the provisions of that seiition. * 

You are required to render a due and proper aoc-onut of your retieipU and dis- 
bursements in respect of tlie sai.l property on . Yini will be entitled to remtittera 
tioQ at the rate of per cent, upon your receipts undtu- the anihority of this ap- 
pointment. 

Given under my hand and the seal of the Court, this day of 18 . 

[L. SO 

JuiUjr. 


^o. 161). 

Bond to bk oiven by Kbcbxveb. 
Section 503 of the Code of Civil Procedure. 


In thb Court op at 

Civil Suit, No. of 18 . 

A, IK of 
against 

a IK oi 


Know all meu by these presents, that we, /, of, &c., and K . L ,^ of, &e., an<l 
if, iV., of &c., are jointly and severally hound to G. //., liegUtrar of the Court of 
, iu Rh. , , to be i»ai<f to the said G. 7/., or his attorney, execubns, 

ttdntJnistrutors, or assigns. For which p.ayinent to be made we biri<l oiUv^elvcs, and 
each of us, in the whole, our and each of our heirs, executors, and adiinuistrators, 
jointW and severally by these presents. 

Dated this day of 18 . 

And whereas a plaint Ivis been filed in this Court by A, D. against C D, fm* the 
purpose of [here inmrt olgect of mii/l ; 

And whereas the said I, J. lias been appointed, by order of the al>ovc-mentioned 
Court, to receive the rents and profits of the iininovi'uhle pnqK-rty, und to get in the 
outiiiandmg moveable property of O, IK the in tin; said plaint iianu'tK 

Now Sic condition or ti»«K obligation is such, tJiat if the ahove-b(niTidf‘ii /. J. 
iihal) duly account for all and every the sum and Hums of money which he shall m 
receive on account of the rents und profits of tin? immovciihle projMirty, and in 
respect of the moveable proptiity of the iwiid O. [or as mag bft^ at such 
pertoda as the said Court shfdl appoint, ami aim)) duly |>ay the; balances which slialJ 
from time to time be ccrtihiKi b> 1 k; due from him as the said Court bath directed or 
«bali hereafter directw then tiiia obligation sliall be void, otherwiae it sliall remain in 
in full force. 

LJ. 

K, A, 

‘ M, X. 


Signed and delivered by the above-bounden in the prewmee <if 
Kom — If deposit of money be mode, the memorandum thereof shofdd follow the terms 
of the dbeMson of the bond. 



m 
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No. 170. 


ORnKR (»F Rkfkekkc^k to Arsitratioh unbkr Aorrsment or PARTtta. 
Sectioo 508 of the Code of Civil Procedure. 


{nOe.) 


To 

Whkrram the above- mentioned plaintiff and defendant have agreed to refer ilio 
tiiaitera in tiilferciia) Iwitweeii tlieiii in the above Hiiit to your arbitration and awanl^ 
you are hereby appointed aoconiingly to determine all the said matterB in 

difference between the p^irtica^ and with power, by consent of the parties, to deter* 
mine which party Hhall pay the costs'of tnis reference. 

You are required to deliver your award in writing to this Court on or before 
the day of 18 , or such other day as this Court may further fix. 

ProcesH t<» compel the attendance bcf<ire you of any witnesses, or for the pro* 
<lu<dioii of any docuinciiiH which you may desire to examine or inspect, will be 
issued by this (Jourt on yotir application, and you are empowered to admimstec to 
aiieh witnessi^H oath or uifirinatton. 


A sum of Rs. , being your fee in tbe above suit, is herewith forwarded 

CiVBK under luy hand and tlic sea] of tiic Court, tliis day of 18 « 


[L. 8.] 
Judge* 


No. 171. 

Om>KU or llKrKnENoE to AmuraATioN bt Court, with Consent. 

Section 508 of the Code of Civil Procedure. 

(Titie,) 

Upon reading a petition of the plaintiff, filed tliis day, and on the consent of 
for the <{efend»vnt, atnl uptm hearing for the plaintiff, and 

for the defendant, it is ordered, by and with the consent of all the parties, that all 
luatters in difference in this suit, including all dealings and transactions between aft 
imrties, be roforrt?d to tbe final determination of , who is to make his award in 

writing, and subn»it the same to this Court, togetlier with all proceedings, depositions^ 
und ea^ibits in this suit, wdthin one month from the date hereof. And it is ordeim 
fnrtbor, l»y and witli the like consent, that tbe said arbitrator is to be at liberty to 
exainme the narticMi and their witnesses upon oath or affirmation, which he is em* 
powwtHl to aainlnister, and that the said arbitrators shall have all such powers or 
authorities as are vesto<l in arliitrators under the Code of Civil Procedure, 
therein power to call for all books of account that be may consider necessary. 'And 
It is further onlered, by and witli the like consent, that the costs of this sniL together 
with the costa of reference to arbitration, up to and including tlie award the said 
arbitrator, and the enforcement thereof, do abide the result of Rie finding of the ggi d 
arbitrator. And it is further ordered, by and with tbe like consent, tljat the said 
arbitrator be at liberty to appoint a coin|H;tent accountant to assist him in the in- 
vestigation of tlm several matters referred to him as aforesaid, and that the reina* 
ncration of mich accountant and other charges atiendihg thoreto be in the discretioa 
of ills said arbitrator. . 

QtVBN under my hand and Urn seal of the Court, this day of 18 • 


[L. 8-1 



Toe Eotm-ra scbtoot-e. 

No. 172. 

BumroNS m Sumkabt Sdit on Nkqotiablb iNsruraBaiT. 
Section 532 of the Code of Civil Procedure. 


No. OF Suit. 


In thr Court of 


AT 


Plaintiff* 

To \JIere enter defendant's name^ description^ and orXrlrtfjw,^ 

Whereah [here enter the plaintifs name, description, and mldre 4 isl haft inatitiitod 
. suit in me Court against you under Chapter XXXIX. of the Code of Civil Frooe- 
Jure for Ks. principal and interest [or R«. balance of principal ani interest! 
iue to him as the payee [or endorsee] of a bill of exchange [or hunrlf, or promissory 
jote], of which a copy is hereto annexed, you are hereby fiiunmoned to ohhiiii h^avo 
:roni the Court within ten days from the service hereof .‘inchiKive orthf 3 tlay of such 
service, to appear and defend the suit, and wdthin such time to cause an apj)earanco 
o he entered for you. In default whereof the plaintiff will be cntilh^ nt any timo 
fter the expiration of such ten days to obtain a decree for any sum not exceoiling 
;he sum of Ra. [he.re state the sum elaime-d] and the siiiin of Rh. for 

308t8. 


Leave to appear may be obtained on an application to th<3 Court, supported by 
-ffidavit or declaration showing that there is a defence to th <3 suit on the merits, or 
hat it is reasonable that you should h(^ allowed to appeiar in the suit. 

[Here copy the bill <f exchange, hundi, or promissory note, OAvd all endorsements 

uptm it.] 


No. 17.H, 

Memoranhum op ArrKAL. 

Rection 541 of the Code of Civil Procedure. 


Memoranpum of ArrEAP. 

(Home, tfcc., as in Register.) Plaintiff — Appellant 
(Name, drc., as in Retfiister.) T><‘fendant — Respondent. 

[.tVanw of Appellaht] [plaintiff or defendant] above-namcwl ap})ea1s to the High 
[yourt at [or District Court at , as the case may be] against the decree of 

in the above suit, dated the day of , for tlie followiAg reaaons^ 

namely [here state the gnmnds of olgection]. 


C. V 46 
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No. 175. 

NoTIOI to RliSPOHDlHT OF tAi Du FOW) FOB TBB HiaBIHQ OF THl Apvmtt 
Seotioa 653 oC the Code of Gvtt Prooeduw. 

In THl CoUBT Of BT . 

% V. , Retj^oiidmd, 

kvfZAhttm tho of tho Coart of . ditod tbe div of 

18 . ^ 

To 

Mupcmdent 

Tbri notice that an appeal from the decree of in this case hae been 

presented by and re^stered in tliis Ooart, and that the day (A 

18 has been fixed by this Court for the hearing of this appeal. 

If no appearance is made on your behalf by yourself, your pleader, or bv some 
one by law authorized to act for you in this appeal, it wdl be heard and aecided 
ex parU in your absence. 

QiVEif under my bond! and the seal ot the Court, this d|y of 18 

tL.B.1 

[Non.— If a stay of exeontion has been ordered, Intitnaticn ibonid be the 

ftaii on this noUoe.} 


No. 176. 

toicBBS OH Appeal. 

Section 679 of the Code of Civfl Procedure. 


IS 


I« THE Court or at 

, AppOml, BevondenL 

Appeal from the of the Court c« , dated tho 

Medioraxidnin of Apppdal 


day of 


PWntill [or defendant] alwre-named ?PP«^ *>* 

against the de^ ot hi above iuit, dated the 

for the foUowing reasons, namety ; 


This appeal coining on for Wearing on 

for^ai»penaat.an4of 

it Is oideied^ 


[Ure ftate tie reaeonej 

Wearing on the 
fortheAppefiant,! 


I Plakfut^* 

Court at 
day of IS 


18 , before 
for the respondent. 


[»<i« IMS tts wIkT proniad] 
Ttoeosli #f tldaaW*^ ■®o'®*insto , are to bo prfd bjr 
The oests of the original aoii are to ^ paid by • 

Qmi ate my band this day of M . 
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No. 178. 

Notice to show Cause why a Review should mot be guamted. 

Section 626 of the Code of Civil Procedure. 

In the Court of at 

, PUiintiff, V. , JJefeiidutU. 

To 

Take notice that has applied to this Court for a review of its judgment 

)a88ed on the day of 18 in the above case. The day of 

18 is fixed for you to show cause why the Court should not grant u review of its 
judgment in this case. 

Given under my hand and the seal of the Court, this day of 18 . 

[L.S.] 

Judge. 


No. 179. 

Notice ok Ciiangk ok Pleader. 

In the Court of at • 

A. H., of 
c^ainat 
C, />., of 

To THE RrCHSTRAR OF THE COUBT. 

Take notice that I, B. [or C />.]i hitherto employed as my pleader 

ll.y of , in the above-mentioned cause, but that I have ceased to employ 

xim, and that iny present pleader is J. K.^ of 

A.B.loraO.] 


No. 180. 


Memorandum to be pijlced at Foot op every Summons, NoncB, Decree, or 
Order of Court, or any other Process ok the Oouur. 

Hours of attendance at the office of 

ill four, except on {Itere inaeri the day on which the office will be clo$ed\ when the 
)ffico will be closed at one. 
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Abandonment— T 

Of part of claim to bring suit within 
court's jurisdiction^ s. 43. 

Of suit bj election of late minor, s. 452. 

Suit not to, by reason of death, marriage, 
or insolvency, s. 361. 

Abatement — 

No, of suit by death if cause of action 
survive, s. 361. 

No, of suit by marriage of female party, 
6. 369. 

In absence of application by rcpresenta* 
tive of sole or sole surviving plainti^ 
deceased, s. 365. 

Of suit, effect of, s 371. I 

Of nuisance, plaint in suit for, sch. iv., 
No. 101. 

A bsoond— 

Procedure where defendant is about to, 
SB. 474—482. 

Absconding — 

Of person failing to comply with sum- 
mons, s. 175. 

Or leaving jurisdiction to avoid or delay 
plaintiff, s. 477 (a), (ft), and s. 478. 

Absconding witness — 

Attochruent of propc^rty of, s. 168. 

Procedure on appearance of, ofterattach- 
niont, 8. 169. 

Procedure if he fails to appear, s. 170. 

Absence — 

Of judge of whose decree review is ap- 
plied for, 8. 627. 

Abf^t witness — 

Examination of, by commission, ss, 
383-»393. 

When his evidence may be pot in, s. 390. 

Absolute — 

When sale in execution becomes, s. 297. 

When sale of immoveable property be- 
comes, 8. 314. 

Absolute owner — 

Plaint in suit of, for possession of im- 
moveable property, sch. iv.. No. 94. 

Abusive language — 

No suit to be brought by pauper for, 

8. 402. 

Acceptance — 

By plaintiff of sum deposited In court as 
satisfaction in part only, procedure 
upon. 8, 379. 

By plaintiff of sum deposited as satisfac- 
tion in full, s. 379. 


Acceptor — 

Form of plaint by drawer against, sch. 
iv., No. 37. 

Form of pliunt by payee against, sob. 
iv., No. 38. 

Form of plaint by Erst indorsee against, 
sch. iv., No. 39. 

Fonn of plaint by subsequent indorsee 
against, sch. iv.. No. 40. 

Form of plaint by payee against, sch* 
iv., No. 48. 

A ceommodation^bill — 

Concise statement of claim for money 
paid on, sch. iv., No. 114. 

AccompanimeTU — 

Of petition for enforcement of queen's 
order, s. 610. 

To return of summons of other court, 
form of, sch. iv., No, 121. 

Accordance with award — 

Appeal from decree not in, s. 522. 

Account — 

Of property, suit for, s. 213. 

Discretion ()f court as to keeping of, In 
case of injunction granK^i, s. 493. 

Of arrears of rent, concise statement of 
claim for, «cl:. iv.. No. 114. 

Books of, not liable to attachment, s. 266 

(d). 

Books, entries, and, to he kept by offi- 
cers, high court's power to make 
rules as to, s. 639. 

Balance due on mutual, open, and cur- 
rent, where there are reciprocal de- 
mands, suit ff/r, Mch. iv., No. 85. 
Concise statement of claim to liave part- 
nership, taken, sch. iv,, No. 114. 

Accounts — 

Not settled, statement of claim in suit 
for amount to be ascertained on tak- 
ing, 8. 50. 

May be taken in admintstmtioo-suitg, 
s. 213. 

Court may order taking of, in sntts for 
dissolution, s. 215. 

Power to compel production of, by re- 
presentative, s. 234. 

Of receipts and dtsbitrsemenis to be 
rendered by colleclor to cctiirt, s. 325. 
Coronuasion to examine, s. 894. 

Reocuver to render, s. 503. 
deluded from reeonl in appeal to queen 
ss niuiecesiiary, s. 602 (2). 



tNDICX TO THE 0(>t)E Ol* Cll^rt f^ROCE&tTRE. 


m 


Act^ 

Title ol, 8. 1* 

Local ex Unit of, «. 1. 

Commencement of, «. 1. 

Aci&-^ ^ 

Saving of certiiin, afFoctmg Oadh, tho 
PanjAb, and Burma, a. 4. 

Heferencea to previous, s. 4. 


Addition — 

Of plaintiff to a suit, b» 27. 

Of purtieft to a suit, 8. 32. 

Of 1HHUC9, 8. 149. 

To judgment, s. 2()2. 

Additional mddmee — 

I)in*ctiun by app<*ll}itt* Court to lower 
<%iuvt to tnkvi, M. obti. 

May bo tiikon by up))eUftte Court, 8. 568. 

Additional 

Court may fniiim, h. 149. 

AddUional judgen — 

Subordination of Courts of, h. 25. 


A djonrvment — 

1\) future day, hearing when there i« no, 
H. 96. 

CoHta of, wdicro amnmotiB not flerved in 
due time, h. 1(K). 

Of hearing «. 101. 

Of framing of i««ue«, h. 148. 

Afto framing and recording iaauea, 
». 155. 

Court may grant, at first hearing, «. 156. 

Costs of, 8. 166. 

Proerdure wdiero parties fail to appear 
at an adjourm'd hearing, a. 157. 

If any party fads to appear at an ad- 
journed hearing, Court may proctHnl to 
decide, h. 158. 

Of aale in caw of attachment of attached 
property, «. 27H. 

Of sale in ext^cution, a. 291, 

Of sale, coileotor’8 power a« to, a. 321 
(e). 

Of hearing of application to be declared 
inaotvent, «. ooO. 

OF bt'aring appeal, «r. 555—557. 

Of hearing of appeal, power of court a» 
to. H, r>59. 

Adjou mmenis — 

; to, as. 156 — 158. 


Administraiion — 

Plaint of administrator to show that he 
has taken out, s. 50, il. 5. 

By court of property in suit, s. 213. 

Of trust for public charity by direction 
of court, 8. 539. 

By creditor, form of plaint for, sch. iv., 
No. 105. 

By specific legatees, form of plaint for, 
sen. iv., No. 106. 

By j>ecuniary legatees, plaint in suit 
for, sch, iv., No. 107, 

A dministration^ suit — 

C(»urt may order accounts to bo taken 
in, H./213. 

Where executor personally liable for 
legiicicH, sell, iv., No. 131. 

By next of-kin, final decree in, sch. iv., 
‘No. 131. 

Administrator — 

Plaint what to show in suit of, s. 50, 
il. Ik 

Claims by or against, not to be joined 
to piTHonal claims, s, 44. 

Suits by, 8. 437. 

A dmiraHy-juHsdiction— 

Saving of, s, 616. 

Admiseibility-^ 

Of document -not produced with plaint 
or entered thereon, s. 63. 

Admission — 

Of plaint, procedure on, s. 58. 

Of eluini by defendant, s. 64. 

Of claim by defendant in absence of 
plaintiff, s. 102. 

Of doeumeiits not produced at first 
lieurhig, 8. 139. 

Of documents accoixling to law of evi- 
dence before placing on record, «. 141 . 
Of iipplicaiion for execution, procedure 
on. 8. 245. 

Of person to be legal representative for 
presenting suit, s. 367. 

Of appUcation to sue as pauper, proce- 
dure on, 8. 410, 

Of parties to interpleader-suits, s. 473. 
Of possession of money or deliverable 
tiling, the Hubji‘Ct of suit, «. f ' ‘ 

Of meniorandum of appeal, procedure 


Ailjmtment — 

Of matters in dispute, statement as to, 
in application for execution, s. 235 (s). 

Of suites. 375. 

Of aucounis hv commisaion, h. 394. 

Of ai^uints «im*«ted in diH^ree in suit 
ns to land or tenure, s. 5111. 

Of fmniK-ml tmnuactions l»etw€H>D Tm- 
perkUnd Indian governments, s. 610. 


on, 8. .^>48. 

Of additional evidence by appcdlate 
court, B. 568. 

Of paujjer-apiHjal, procedure on appli- 
cation for, 8. fife. 

Of appeal to queen, s. 608. 

Of application for reviews s. 629. 

Of ailidavits, lugh court to make ruksa 
for. B, 647. 
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Advance— t 

Sttbsistence-tDoney to be pud in, e, 339. 1 

^^dverae interest — ' | 

Next friend of minor to bave no, ss. 
445, 446. 

Advertisement — 

Notice by, of institution of suit, s. 30. 
Notice by, to parties where one of them 
sues or defends on behalf of all hav- 
ing same interest, s. 35. 

Advocate — 

Not required to present power-of -attor- 
ney, 8. 39. 

A dvocate-general — 

Acting ex officio may institute suit re- 
lating to public charity, s. 539. 


Affida.vit — 

interrogatories to be answered by, s. 126. 

Kegarding possession of documents, 
8. 129. 

Application for order to inspect docu- 
ments to he based on, s, 1^. 

Application to send for records from 
other courts to be based on, s. 137. 

Power to order any point to be proved 
by, 8. 194. 

When evidence may bo given by, s. 195. 

To be confined to what jPacts, s. 196. 

Costs of, 8. 196. 

By whom oath may be administered, 
s. 197. 

Application for issue of commission to 
be supported by, s. 384. 

Application for appointment of new 
next friend to be supported by, s. 447, 

Application by minor, on coming of age, 
to abandon or proceed with suit, to be 
based on, showing age, s. 453. 

Application for appointment of guardian 
€td litem to be based on, s. 456. 

Application to take security from 
defendant before judgment to be 
based on, s, 477. 

Application to take security from de- 
fendant before judgment, and, in de- 
fault, to attach his property, to be 
based on, s. 483. 

Injunction not to be granted otherwise 
than on, s. 492. 

Application for leave to appear and 
defend suits on negotiable instru- 
ments to be based on, s. 533. 

High court to make rules for admission 
of, 8. 647. 

AMrmeUion — 

Tn appeal, of decree, s. 

of minor on coming of, t. 460. 

Eejpudiatkm of suit by minor co-plaint* 
m coming ot, a. 454. 


Agent — 

Ar^rance by recognised, a. 36. 

who » a Fecogntsed, a. 37. 

^rvice of process on recognised, a. 3S. 

I For receipt of process, a, 41. 

Empowered to accept, aervtoe of anm- 
mons on, s. 75, 

By whom non-resident defendant car- 
ries on business, service of sununona 
on recognised, s. 76. 

In charge of immoveable property, ser- 
vice of summons on, s, 77. 

Service on defendant residing within 
jurisdiction of another court and hav- 
ing no, 8. 85. 

Service on, of letter subBtituted for 
Bummons, 8. 92. 

Appearance of defendant by, without 
summona, g. 97. 

Presentation of pau()er*H application by, 
8. 404. 

Examination of pauper’s, 8. 406. 

Of government to retndve process, s. 41 9. 

Of government, who i«, s. 417. 

institute interpleader-suit when, 
8. 474. 

Appearance of respondent by author- 
ized, 8. 657. 

Concise statement of claim for money 
entrusted to, sch. iv,, No. 114. 

Agents — 

Institution by, of interpleader-suits 
against their principals, s. 474. 

Agreement — 

Between parties as to question to be de- 
cided by court, h. 15(). 

Of commissioners for|Nirtitionin report, 
8. 396. 

I By pauper as to subject of snu, passing 
! intcrcHt therein to auother, b. 407 (d) 
and 8. 414 (c). 

Of parties as to nomination of arbitra 
tore, a^Hjintment by court on failure 

Of major part of arbitratore, s. 509 ^5). 

To refer (liflerence to arbitration, filing 
of, in court, b. 5*A3. 

Of parties, proceedings on, as. 627—531. 

Between parties to refer to arbilratinn, 
provisions applied to proceedings on, 
8. 624. 

Of parties to appeal as to form of decree 
in ap^id or as to order to pajised, 

Of particss, papers excluded from record 
in appo^ by, s. 602 I2>. 

To convey and, plriot in aBst for 
breach of, aeb. iv.. No. 66. 

To purchaae land, sch. tv., No. 57. 

Of indemnity, plaint in suiton^ seh. iv^ 
No. 69* 
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Of ^npei^ after attachment to be 
Toiii^ H, 27CL 

Of property in diapnte, injunctaon to 
stay, ». 492. 

AUem^ 

Suite by, reeiding in British India with 
governor-gencrars permission, «. 430. 
AUegiUions — 

In writtim statement, a. 114. 

Ot* j:>1amtaiul written ptateimmts, aacer- 
taiiiment of udnussion or dcnia) of, 
a, 117. 

F ronj which issues may be f mmed, s. 1 47. 

Of pauper not disclosing right to sue 
in court, 8. 407 (c). 

AUuince — 

Of fr^reign prince or chief with British 
government^ a. 432. 

AUomanc&^ 

Of application to ane as pauper, s. 409. 

A mJbamadoT of fortlan state — 

M^hen he may be suer}, s. 433. 

Exempt from arrest, h, 4.33. 

When his property may l»e attached, 
fl. 433. 

Aumiidment — I 

Of plaint, s, 53. 

Of stiitenicntM given in lieu of copies of 
plaint^ 8. 53. 

Of written atalementa, a. 110. 

Of iHSucM, s. 149. 

Of decree, s. 2(K). 

Of appUcution for execution, a. 245. 

Of iiieniorundiun of appeal not in form, 
e. 543. 

AUetittmi — 

Of plaint so as to change character of 
auit not allowed, s. 53. 

Of jiidgiaent, s. 202. 

Of decree at r«Hiueat of parties, ». 210. 

Of draft of conveyance or endorse- 
ment, execution of w’hich hy judg- 
ment-debtor is ordered by court, M.2i51. 

Of rules for conducting saloa, s. 287. 

Of schedule of insolvent's creditors, 
a. 353. 

Or cancel ment of notification applying 
to certain courts the provisions as to 
summary suits on negotiable insiru- 
manta, a. 538. 

To relief granted, execution of decrees 
lor money payable as, s. 254. 

Amtmnt — 

Due to phdntilf or defendant to 1>e 
stated k decree in suit wheye aet*off 
IS allcrwed. a. 213. 

Itecreed wUhcoaii, 4c..6id€rfhrwitb- 
drawal on payment oi, a. 276. 


Amcmnt (contd.) — 

Becoverable to ^ atetad ta prodama- 
tion of sale, s. 287 (d). 

Of mcane-profits, damap^es^ or annual 
nett-pronts, commiammi for aaccr> 
iaining, a. 392. 

And nature of aeourity r^uired, high 
court’s power to regulate, s, 612 (e). 
Annuities — 

V aluBtion of, B. 213. 

Payable to one during life of another, 
abatement by deaUi of one plaintiff 
during suit brought by both, a. 361, 
il. a. 

A nnuity-bond — 

Plaint in suit on, ach. iv., No. 28. 

Answer — 

To cuHo set up by defendant, exceptiOQ 
of dociimenta produced in, a. 63. 

To written statements called for, a. 112. 

Consequence of refusal or inability of 
pleader to, a. 120. 

Note, as to interrogatories, procedure in 
case of ref 11 sal or omission to give, 
or giving insufficient, a. 127. 

To order for discovery, a. 129. 

Apparel — 

Of judgiiicnt-debtOT, hia wife and chil- 
dren, not liable to attacbuieut, a. 
260 (a). 

Anpeal— 

To He from nil original decrees, except 
when expressly proliibited, a. 540. 

To bo in the fonn of memorandum 
8.541. 

Memorandum what to contain, a* 541. 

Appellant to confine himself to grounds 
act out in momorundum, a. 542. 

Rejection of nieinorandtim if not drawn 
up in proper form, s. 643. 

One of several plaintiffs or defendants 
may obtain reversal of wdiole decree 
if it proceed on ground couimon to 
all, s. .544. 

Execution of decree not to be stayed 
solely by reason of, s. 545. 

Stay of execution of appealable decree 
liefore time for, baa expired, a. 545. 

Security to be required ^fore staying 
execution, a. 545. 

No such security required from govern- 
ment or public ofneens, s. 547. 

Registry" of memorandum of, a. 548. 

j Ap|)e1]ant may be required to give 
security for costa, s. fM. 

Appidlant shall be required to give 
such aeourity If he reaides out of 
British India, a. 549. 

Appellate court to give notioe to court 
whose deerbe is appealed againat, 
s. 550. 
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Appeal 

" INraasmiMkin of papen to appellate 
court, 8. 550. 

Copies of exhibits in court whose de 
cree is appealed against, s. 550. 

Appellate court may conhrm deeistoti 
of lower court without sending it no- 
tice, s. 551. 

Day for hearing, s. 552. 

Publication and service of notice of 
day for hearing, a. 553. 

Appellate court may itself cause notice 
to be served, s. 553. 

Contents of notice, a. 554. 

Right to begin, e. 555, 

Dismissal of, for appellant's default, 
s. 556. 

Hearing of, ex parte^ s. 556. 

Dismissal of, where notice not served 
owing to appellant's failure to depo- 
sit cost of notice, s. 557. 

Re-ud mission of, dismissed for default, 
8. 558. 

Power to adjourn hearing of, and direct 
persons appearing interested to be 
made respondents, s. 559. 

Re-hcaring on application of respondent 
against whom ex-parte decree is 
made, s. 560. 

Upon hearing, respondent may ohjc^ct 
to decree as if he had preferred se- 
parate, s. 561. 

Form of notico and provisions appli- 
cable thereto, s. 561. 

When appellate court may remand a | 
case, 8. 562. 

When further evidence barred, s. 563. 

Limit to remand, s. 564. 

When evidence on record suffictent, ap- 
pellate court to determine case hnally, 
s. 565. 

When appellate court may frame issues, 
and refer them for trial, a. 666. 

Finding and evidence to bo put on re- 
cord, 8. 567. 

Either party may present meroorandum 
of objeettons to the finding, s. 567. 

Determination of appeal after presenta- 
tion of such memorandum, s. 567. 

Production of additional evidence in ap- 
pellate court, s. 568. 

M^e of taking soch evidence, s. .569. 

Points to be defined and recorded, s. 570. 

Judgment when and where to be pro- 
s. 571. 

Langua^ of iudgmeot, s. 572. 

Transiarioik ox judgment, s. 575. 

Contents of jnogmeni, s. 574. 

Decision where two or more judges 
bear, s. 575. 

Diaietit to ho recorded, a. 576. 

What jodgment may dfieot, s. 577. 


’ A^id (contd.) — 

No decree to be reversed esr modified for 
error or irregularity not aBecting 
merits or jurisdiction, s. 578. 

Contents of decree in, s. 579. 

Judge disseritiog ft-om judgment need 
not sign diM^ree, s. 579. 

Certified ciipies of judgment and decree 
to he furitishod to partk^s, s. 5H0. 

Certified copy of decree to bo sent to 
lower court, s. 681. 

Appellate courts to hare same power as 
courts of original jurisdiction, «, 582. 

Execution of decree of appellate court, 
H. 583. 

Second, to high court, s, 584. 

GroimdR of second, b. 585. 

No second, in certain snits, s. 586. 

Provisionw as to second, s. 687. 

From certiiin orders, s. 588 (hoc also 
Order), 

From insolvency matters to bo to h%fb 
court, s. 589. 

Procedure in, from orclers, «. 590. 

None from order passed, befort» decree, 
in course of suit, but if decree be 
appealed against, error or defect tlicrc- 
in may bo set forth, s. 591. 

By paupers, ss. 592, 593. 

Not to lie from decress of arbltratois, 
s. 522. 

Documonti |>ut in evidence rooy be re- 
turned after lapse of time for, s. 144. 

Appeals to the Qiveen — 

Wbon they lie, h. 605. 

Value of Kiihjeet-fuHttcr, h. 596. 

Bar of certaiu, s. 697, 

Application to court whose d««cree is 
complained of, b. 5118. 

Certificate as to value or fitness, « OiX). 

Effect of refusal of certificate, s. 600. 

Shicnrity and deposit re<|uired on grant 
of certificate/ s. 602. 

Admission of, and procedure ihereou, 

S.603. 

Revocation of acoopUnoe of security, 
a. 604. 

Power to order further Hocurity or poy- 
ment, h. 605, 

Effect of failure to oomply with order, 
s. 606. 

Refund of bakiict of dap4E»iit, s. 607. 

Pi>werK of court pending, s. 608. 

Increase of securi^ found madeqimte, 

S.609. 

Pwmedttfe to mdmm mder ofqiitoii, 

s. 610. 

Ofdera Hinds by oemtsacecmtliiFqaeto's 
order to l»e ap}iealablii m tiie sainn 
manner ns opeexa of court mto- 
cntiog itooiKU d«KH»ea^ s. filL 
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Appeal* to the Queen 

Pow«r to make ndea, a. 612. 

li^alisatioQ of exwiang rttles, a. 613. 

High court inokdet recorder of Ran- 
gooUf but Dot ao ae to empower him 
to make mlea bindiug od courts other 
than hia own, a. 614. 

Oonatniction of Bengal Beg. 111. of 
1828, a. 4, cl. 5, a. 6l5. 

Saving of queen*a pleasure and of rules 
for conduct of business before judi- 
cial committee, a. 616. 

Appea/nance — 

By recognised agents and pleaders, s. 36. 

In answer to summons, s. 96. 

Consequence of plaintiff’s non, s. 97. 

Consequence of both parties* non, s. 98 

Consequence of non, of party ordered to 
apMar in person, s. 107. 

Of absconding witness after attaoh- 
meiit, procedure on, s. 169. 

Before commissioner, whether in person 
or by agent or pleader, s. 400. 

And answer by government-pleader on 
behalf of secretary of state, s- 420. 

On behalf of sovereign prince or state, 
s. 432. 

Taking of security before judgment for 
defendant’s, ss, 477, 479. 

Of defendant in suit on negotiable in- 
strument, B. 532. 

Of opptHjjie party on application for re- 
view, s. 626 (a). 

Appellant — 

Vresentation by, of memorondnm of ap< 
peal, s. 541. 

Hearing of, on gronnds not stated in 
memorandum, s. 542. 

Demand of security from, for oosts, 
S.549. 

When entitled to begin, s. 555, exp. 

Dismissal of appeal for default or non> 
appearance ox, s. 556. 

Notice to, by respondent^ of obieotion 
to decree appealed agawt, s. 561. 

Belief due to, when to be statra in judg> 
meiit on app^l, s. 574 (d). 

Issue of execution on failure by, to fur- 
nish further security, s. 609. 

Af^lkUe eoy,H — 

rr(K*odure where courts In which suit 
may lie instituted are sabendinate to 
the Same, a. 22. 

Pnicedtire where they are not subordi- 
nate to the same, s. 28. 

May Qitkr any partieolar fact to be 
proved by affimivit, a. 194. 

May dtumense with iiid«Deiit on which 
appeal is founded, s. Ml. 


Appellate cowrt <contd.)~ 

My reject or return memorandum of 
appeal if not properly drawn up, 

May o^er execution to be stayed, s. 545. 

May direct security to be taken, s. 546. 

M^ require appellant to give security 
for costs, s. oA9, 

Shall require appellant^ residing out of 
British India to give security for 
costs, s. 549. 

To send notice of appeal to court below, 
8. 550. 

May confirm decision of lower court 
without sending it notice, s. 551. 

To fix day of hearing, s. 552. 

To publish and serve notice of day of 
hearing on parties and on lower court, 
8. 553. 

May adjourn hearing and direct persons 
appearing interested to be made re- 
spondents, s, 556. 

May dismiss appeal where notice not 
served owing to ap|>e]iant’s failure to 
deposit cost of notice, s. 557. 

May re-udmit appeal dismissed for de- 
fault, s. 558. 

May remand case, s. 562. 

To determine case finally when evidence 
not on record, s. 565. 

May frame issues, and refer tltein for 
trial to lower court, s. 566. 

To determine appeal after finding of 
lower court on issues, s. .567. 

May allow production of additional evi- 
dence, B. 568. 

To pronounce judgment in open court, 
s. 571. 

Decree or order of, s. 577. 

See also Appeal, 


AjppeUate courts — 

Procedure where courts in which suits 
mt^ be instituted are subordinate to 
different, s. 23. 


Appellate decrees — 

Appeals from, ss. 584 — 587. 

Application^ 

By defendant not residing within court’s 
jurisdiction to stay proceedings, s. 20. 

By defendant to transfer suit to another 
ooori subordiiiate to the same appel- 
late court, s. 22. 

By defendant to high court to trsnsfer 
suit to another eoiut, ss. 23, 24. 

By either party for dismissal or addition 
of parties at hearing, s. 32. 

To he made parties to suits instttnted 
under a. 30, s. 32. 

By defendant to separate oausea of 
actiony s. 45. 
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Aj^Uoation (cootd.) — 

By defendant to try soch of the caciflee 
of action as may be conveniently 
disposed of in one suit) s. 46. 

For order to set aside dismissal on 
plaintiffs default, s. 103. 

To set aside ex^parU decree, s. 108. 

To set aside dismissal of suit owing to 
plaintiffs default) s. 113. 

To inspect documents referred to in 
plaint, 8. 133. 

To send for records from other courts, 
8. 137. 

To summon witnesses to givo evidence 
or produce documents, s. 169. 

To send decree for execution to another 
court, 8. 223. 

To execute decree, s. 230. 

By joint decree-holder to execute de- 
cree, 8. 231. 

By transferee of decree for its execu- 
tion, 8. 232. 

For execution of decree against late 
judgment-debtor’s representative, 
8. 234. 

For attochrnent of moveable property to 
be accompanied by inventory, n. 236. 

For attachment of immoveable property 
to contain further particularH, 8. 237. 

To be accompanied by extract from col- 
lector’s register if land registered in 
his office, 8. 238. 

For order to stay execution, 8. 239. 

By judgment-debtor, of property of de- 
ceased held by him iu posscssiou, 
8 . 252. 

For immediate execution of decree for 
money not exceeding 1,000 rs., s, 2.66. 

To »et aside sale of immoveable pro- 
perty on grounds of irregularity, &c., 
as. 311,313. 

For postponement of sale of land to 
enable defendant to raise amount of 
decree, s. 806. 

To be declared an insolvent, ss. 336, 3^. 

By representative of deceased plaintiff, 
procedure on failure of, ss. 3o4, 366. 

By plaintiff to bring in represeutetivo 
or deceased defendant, s. 368. 

Of defendant for dismissal of suit on 
muxkd of plaintiff^s bankruptcy or 
msolvency, s 370. 

To withdraw from suit with leave to 
bring a fresh one, s. 373. 

To issue commission, s. 384. 

To sue as panper, s. 403. 

To extend time to answer plaint sgaSnst 
public officer, s. 423. 

By government-pleader to appear imd 
answer summons against public 
officer, 8 . 426. . ^ 

By next friend onbehaH of mmor,s.441 . 


Applicaiion 

By defendant to take a plaint filed with« 
out next friend, off the file, a. 442. 

To remove next friend on wliat grounds, 
8.446. 

To appoint new next friend, s. 447. 

By minor on coming of age to dlsoliarge 
next friend, s. 461. 

By minor on coming of age to have suit 
dismissed, s. 462 

By minor on coming of age to proceed 
or abandon suit iwty be made ex-parte 
and on affidavit, m. 453. 

By minor co-pluinliff on coming of ago 
to have his name struck off, s. 454. 

By minor on coming of iige to dismiss 
unrcasonble or impr<>per suit, s, 455, 

To appoint guanlian ad litem^ s. 466. 

To enforce decree on heir or reprcs^mtii- 
tive, being a minor, of a deceased 
party, s. 460. 

To take security from defendant In^fore 
judgment, s. 477, 

By surety for defendant arrested before 
judgment to be dischargiMl, s. 4H0. 

To take Hccurity from defendant before 
Judgment, and, in default, to attach 
his property, s. 483. 

For compensution for improper arrest 
or Httttchniont, s. 491. 

Fur injunction, s. 492. 

For diHcbarge, variation, or setting aside 
of order for injunction, s. 496. 

For comptmsation for groundless in- 
junction, 8. 497. 

To sell perislittlde articles, s. 498. 

For order for deb ntion, &c., of proper- 
ty in suit, s. 499. 

By receiver of rents and profits of pro- 
perty iu suit, 8. 5U3 

For referoiice to arbitration, s. .006. 

To court to appoint umpire, s. 61 1. 

To set aside an award, s. 622. 

To refer agreement to arbitration, 
523 . ^ ^ 

To file award in matter referred to arbi- 
tration without court’s mtcrventiou, 


*•526. , . ^ ^ . 

By defendant to appearand defend suits 
on negotiable instrumenta, a. 633- 
TocerUun courts of provisions ss U> 
summary suits on negotiable instni* 
ments, s. 538. , . , * 

To stsy execution of appealable oeeree, 
a. 646. - i - 

Of judgment-debtor for stay of sale of 
immoveable property in execution of 
money-decree under appeal, s, 546* ' 
Of lei^^ent for demand of seetiiity 
from appellant, s. 549. 

For copies of exhibits in esses appeuM 
against, e. 660, 
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Awlication 

r<)>a(lmis8ion of appeal! 4i«sn}Med 
for dofnaltf », 

By r8«i^tideot for fo-bearing of appeal 
deciued ex parte^ n. 660, 

Of parties for copies of jodgmeot and 
decree, a. 580. 

For execution of decree of iq[>pellate 
court, s. 588, 

To appeal as pauper, s. 592. 

To appeal to queen, a. 598. 

Of parties for copies of papers in case 
of app<^al to queen, s. 608 (d). 

Of opposite party for increase of secu- 
rity, s. 609. 

Of respondent, issue of execution of de- 
cree appealed against to queen on, 
s. 609. 

For enforcement of queen's order, s. 
610, 

For reference to high court, s. 617. 

For review of judgment, s. 628. 

For review of judgment by party not 
appealing from decree^ s. 623. 

For oitlor to restore rejected applica- 
tion for review, s, 629. 

To review order passed on review, or 
on application for review, barred, s. 
629. 

Under s. 165 of Contract Act deemed 
to be admin jstj*tttion-suits, s. 213. 

Costs of, «. 218. 

In behalf of minors by next friend 
and ^lardian ad Hiem^ s. 441. 

Appoimment — 

Of pleader, s. 89. 

Of agent for receipt of process, s. 41. 

Of rt»ceiver of insolvent's property, s. 
851. 

Of pleader, court-fee not chargeable on, 
in pauper-suit, s. 410. 

By court of guardian for suit of minor 
defendant, s. 443. 

Of guardian for suit, s. 456. 

In ^ce of guardian for suit dying or 
being rembvod, s« 459. 

Of receiveio, ss. 603 — 505, 

Of officer to exercise powers as to suits 
relating to pubiio charitieii, s. 689. 

Of new trustees to charity, suit for 
diHiree for, s. 539 (a). 

Of receiver, form of, soh. iv., No. 168. 

App0riiowm£ni — 

(^fioste,a.m 

AmrAm^jkdv^ — 

King unable to give evidence, Asc., 
procedure in case of, s. 174. 
Apprtkfgmiim — 

Potialty for resistance to, s. 661. 


Apprentice^ " 

Kms of plaint by master mint father 
or goaraion of, sch. iv., No. 64. 

Form of plaint by, against master, sch. 
iv.. No. 65, 

Concise statement of chum of and 
against, sch. iv., No 114. 
Arhitration — 

Reference to, s. 506. 

Nomination of arbitrator, s. 507. 

When court may appoint arbitrator, 
8.507. 


Order of reference to, s. 508. 

Order to provide for difference of opi- 
nion, 8. 509. 

Procedure in case of death, incapacity, 
or refusal to act, s. 510. 

Apjmintment of umpire by court, s. 51 1. 

Powers of arlntrators or umpire, s. 512. 

Summoning of witnesses, s. 513. 

Extension of time for making award, 
s. 514. 

When umpire may act in lieu of arbi- 
trators, H. 515. 

Award to be signed and filed with de- 
positions, 8. 516. 

Arbitrators or umpire may state special 
case, 8. 517. 

In what cases court may modify or 
correct awanl, s. 518. 

In what cases court may award costs 
of, 8. 519. 

In what cases court may remit award 
for re-consideration, s. 520. 

Grounds for setting aside award, s. 521. 

Judgment to be according to award, 
B. 522. 


Agreement to refer to, may be filed in 
court, 8, 623. 

Provisions as to, applicableHo proceed- 
ings under order of reference, s. 524. 

Filing of award in matter referred to 
arbitration without intervention of 
court, B. 525. 

Enforcement of sneh award, s. 526. 
Argwmmit — 

Or evidence necessary for decision being 
fully available at nrst hearing, s. 154. 

Ou objections of judgment-debtor to 
execute conveyance or endorsement, 
8. 261. 


As to applicant to sue as pauper bobig 
subiocttoproliibiticn laiadown, s.4<)9. 
Not allowed in tuemoranduin of appeal, 
0.541. 


Written statement not to be, s. 114. 
Matter included in affidavit, effect of, 
0.196. 

Arreare of rent — 

Qkrnm iPi fwpoot of, *. 
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ArrM--^ 

Of perBon not oomply-io^ with mm- 
monBf s, 174. 

Statement as to. in application for eice- 
cntion, s. 235 (j). 

Jud^ment-dehtor liable to, at any hour 
and un any day. s. 336. 

Not to be made in houses after suaset 
and before sunrise, s. 336. 

Warrant of, to direct judjUment>debtor 
to be brought up, s. 337. 

For subsistence-money, bar to, s. 340. 

Powers of court as to judgment-debtor 
under, applying to be declared an in- 
solvent, 8. ^9. 

Or imprisonment of discharged insol- 
vent, s. 357. 

Not to be made in suits against govern- 
ment or public officers witliout writ- 
ten cotisent of district judge, s. 425. 

Public officer sued not liable to, s. 427. 

AraVniHsador of foreign state exempt 
from, 8. 433. 

Execution of warrant of, in canton- 
ments, 8. 469. 

Before judgment, s. 477. 

Of defendant when his surety applies 
for his discharge, s. 480. * 

Compensation for, before judgment on 
insufficient grounds, s. 491. 

Women not exempt from, s. 640. 

Judge, magistruU*, orotlier judicial offi- 
cer exempt from, while gong to, pre- 
siding in, or returning from his court, 
s. 024. 

Parties to suit and their pleaders and 
recognised agtuits exempt from, while 
gtdng to or attending court for mreh 
suit, and while returning from court, 
8. 642. 

Ontside court’s jurisdiction, procedure 
in case of, s. 648. 

Asmult — 

In one place by person residing in an- 
other, pluct*. of suing for. s. 18, il. a. 

No suit to he brought by pauper for, 
8.402. 

And hatteiy, fonn of plaint for, sch. 
iv., No. W. 

And battery, fonn of plaint for, with 
special duma^, scb. iv., No, 85. 

And false imprisonment, form of plaint 
for, sch. iv., No. 86. 

False imprisonment or malicious prow- 
cution, concise statement of claim 
for damages for, sch, iv.. No. 114. 

Aft0et» — 

Collection of, by receiver, s. 355. 

At»ignee — ^ 

Provision as to eroas-decreos af^m^ 
where either party is, s, 246, «. 


ABvignie^ (contd.) — 

Or feaeiver of bankrupt or iasolveiii 
plaintiff, when atut inaintainahle by, 
IS barred, a. 370. 

Ae&igninent — 

Execution of decree transferred by, 
8.232. 

Propcity in custody of couriand attach- 
ed by decree-holder and claimed by 
another in virtue of, s. 272. 

Procedure in case of, of any interest 
pending suit, s. 372. 

Attacked 'proiitriy — 

Alienation of, to be void, s. 276. 

Investigation of claiius to and objections 
to attachment of, a. 278. 

Attdching offi^cer — 

Duties of, 8. 269. 

Attachment — 

Power of small oauso court for effect- 
ing, 8. 5. 

Of pro|»erty of absconding witnesses, 
s. 168. 

Witluliawal of, on witness appearing 
and Hh(»wiug good cause, s. 169. 

Costs of, to be paid by ubscimdtng wit- 
nesses, s. 170. 

Of property of jtidgmeni-debtor, order 
as to, in decree for payment by iiiHial- 
ments, s. 210. 

Statement as to. in application fur exe- 
cuiion, 8. 235 (J). 

Of inoveat>Je property, Inventory to 
ttccoin)>atiy application for, s. 2.')6. 

Of immoveable property, particiilars in 
application for, s, 2.37. 

Of regiswred land, what to aocompatiy 
application for, s. 238. 

And sale of deceased j>ers«n’s pmp€*fty, 
execution by, s. 252. 

And sale of property, execution of 
decree by, hh. 254, 259, 260. 

In case of mesnv-protiu to be subse- 
quently asoertaitied, s. 255. 

Under section relating towpecffic move- 
ables or recovery of wives not to ho 
in force lunger than six months, s. 259. 

Under section relating Ui S|M^6e fierfor- 
rnauce of contracts or rt*stit<ttion of 
conjugal rights not to be in fores 
longer Uian one year, s. 260. 

What property liable to, s. 266. 

Power to summon and examine persons 
in Inspect of pfonorty liable to, a. 267. 

Of debt, share, and other property not 
in possession of jndgment-dobtor, 
s. 268. 

Of moveable property in poasessioii of 
defendant, a. 269. 

Of negotiahie ioNtruMOts^ «. 270. 

Of pmperty in hoase or muitAt ik 271, 
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Of property depomtra in court or wiib 
govemment-officer, b. 272. 

Of decree for money^ b. 278. 

Of immoveable property, «. 274^ 

Order for withdrawal of, after aatisfae- 
tion of decree, a. 275. 

PH veto alieDatiofi of property after, to 
be void, s. 276. 

Court may direct coin or currency- 
ootea to be made over to party en- 
titled at any time during continuance 
of, ». 277. 

Of attaclied property, invoatigation of 
cluiiHH to, and objections to, s. 278. 

Evidence Uj be adduced by claimant 
that he had interest iti «uch property 
at the date of ite, «. 279. 

Wlicn court may release property from, 
a. 280. 

When court may not release, s. 281. 

Continuanoe of, subject to lien of in- 
cumbrancer. s. 282. 

Court may order property under, to bo 
sold, s. 284. 

Enforcement of iniunotion for breach 
of contract or other injury by, s. 493. 

And sale of discharged insolvents pro- 
perty, 8. 357. 

Of nropertyof public oflfiocr sued, 8.427. 

And arrest before judgment, ss. 477 — 
491. 

Before judgment, ss. 483 — 490. 

Of property in case of disobedience of 
injunction, s. 493. 

Appointment of receiver for property 
under, s. 503. 

Of property, appeal from onier for, 
a. 588 (5). 

Of property outside district, procedure 
In, s. 648. 

In execution, prohibitory orders in, sch. 
iv., Nos. 134—142. 

Before judgment with order to call for 
security for fulfilment of decree, sch. 
tv., No. 160. 

Before judgment on failure to give 
security, sch. iv., No. 161. 

Before judgment, sch. iv., Nos. 162 — 
165. 

Atku^nunt b$fore judgment — 

Application for security from defend- 
ant, and, in defaul^ for, s. 483. 

Court may call on defendant to furnish 
. security or show cause, a, 484. 

Frocedure in default, a. 

Withdrawal of, a. 485. 

Mode of making, s. 486. 

Invealigation of olalinB to property at* 
taobed before judgment, a. 487. 

Bomoval of, when secuiiw ftumlBhed, 
a. 488. 


Aitadkmt before judgt, (oontd.) — 

Not to affect rights of Btiangers, or bar 
deoree*holder from applying for Bale, 
b.489. 

Froperty attached not needed to be re* 
attached in execution of decree, a. 490. 

Compensation for groundless, s. 491. 

Attendance — 

Of witnesses, power to compel, s. 148, 

Of declarant in affidavit for cross-exa- 
mination, power to order, s. 195. 

At court, reading of deposition when 
maker is incapacitated by sickness or 
infirmity, or by law exempted from, 
8. 390 (a). 

Of witnesses before commissioner, s. 
399. 

Of person able to answer questionft re- 
lating to salt against government, 
8. 421. 

Of appellant prevented by sufficient 
cause, B. .558. 

Of respondent prevented by sufficient 
cause, 8. 560. 

Attestation — 

Of amendment of plaint, ss. 47 — 53. 

Of verification of plaint, s. 52. 

Of amendment of plaint, s. 53. 

Of copies of documents produced, s. 62, 

Of amendments in written statements, 
s. 116. 

Of amendment of application for exe- 
cution, 8. 245. 

Of amendment of memorandum of 
appeal, s. 543. 

Auction — 

Sales to be made by public, s. 286. 

Proclamation of wile by public, s. 287. 

Form of plaint for deficiency upon re- 
sale of goods sold at, sch. iv., No, 13. 
Authority — 

Of one of several plaintiffs or defend- 
ants to appwir for tlie rest, s. 35. 

Of government pleader to appear for 
government, note of, s. 426. 

To sue and defend for militaiy men, 
8. 465. 

For application for order of reference 
to arbitration, s. 506. 

To let, sell, mortgage, or exchange pro- 
perty of charity, s. 539 (d). 

To collector to stay public sale of land 
on security being given, ach, iv., 
No. 152. 

Authorieed argent — 

Appearance by, s. 97. 

Average — 

Form of plaint for Iobb by genmL aoh. 
iv,, No. 52. 

Form of pUmt for lorn by paitioalar, 
Bch. iv.. No. 68. 
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Avxird — 

To defendant in suit wliero aet-oft is 
allowed, effect of, s, 216. 

To defendant of costa of suit abalinp: by 
deaUi of sole or sole-survivintir plainC- 
iff, fi. ,366. 

To defendant of coBts in suit dismiBBcd 
on ground of plaintiff's bankruptcy, 
8. 370. 

Of costs, whether against plaintiff or 
d(!fendant, asblaineuble for litigation, 
8. 379 and illiis. 

Of sums payable to equalize value of 
shares in partition, s. 396. 

Of ooBtH to plaintiff in interpleader-suit, 
a. 473 (o), s. 475. 

Of compensation for impn)per arrest or 
attachment, s. 491. 

Of compensation to defendant incase of 
injunction sued out on insufficient 
grounds, s. 497. 

Oj>inion of court on case stated to form 
part of, H. 517. 

Not providing for disposal of question 
as to cM).sts, s. 519, 

On matter referred to arhitration by 
agrecjnent of partii s, s. 524. 

Plaint in suit on, sch. iv.. No. 26. 

Concise staUunent of elaiin f(»r money 
payable under, sell, iv.. No. 114, 

— 

To be furnished by parlies arrested for 
refusing to give evidence or produce 
documents, s. 174, 

May be taken in case of certain offences, 
s. 64vb 

See ISecurity, 

Balance — 

Of Bale-pnx’ceds of property attaclw'd, 
paymtMit of, to judgineiit-diblor, 
«s. 259, 260. 268. 

Necessary to disclairge judgim<nt-debt« 
on expiry of lease or management by 
collector, s. 324. 

Of proceeds of sale by collector, dis- 
posal of, s. 325. I 

Claimed by plaintiff after receipt of i 
Sinn dt posited in satisfaction, pro.se- i 
cutioD of suit for, b. 379. 

Of pnK'eeds of property sold in case of ■ 
diBobedience of injiinctiou, payiueni ! 
of, to defendant, s. 493. 

Banker — 

Concise statement of claim again.rt, for 
vrrongfiill}'' neglecting or refusing to 
pay clieipie, sell, iv.. No. 1 1 4. 

Banker*8 balance — 

Concise slate raent of claim for, aeh. iv.. 
No. 114. 


Bank-notes — 

Lialdo to altacbment, r. 206. 

Ban hruptcy — 

When plaintiff's, bars suit, s. 370. 

Beat of drum — 

Atluehineut of immoveable ]>ropcrty by 
prohibitory order to be by, s. 274. 
Delivery of iiutnoveal)le property by, 

Benanii p'urchaser — 

Of land not reeognised, h. 317. 

Bench of judges — 

Decision where appeal beard bv, s. 575. 

Bid— 

Officers concerned in cxccution-salct 
not to, «. 292. 

Decree- bolder not to, without court’i 
piTinission, s. 294. 

Bills of exchange — 

Institution of summary suit oti, «s. 
532—538. 

Birth — 

N«» person exempt from jurisdiction b^ 
reason of place of, s. 10. 

Board and lodgiug — 

Form of plaint for, seb. iv., No. 23. 
('oncise sUtement of claim for, ach. iv. 
No. 114. 

Bombay — 

Saving of jnn'sdietion and procedure in 
small sints in military cautomiieutt 
in, H. 6. 

Bombay laws — 

Saving of certain, s. 6. 

Bond — 

Liable to attach menl, f' 266. 

For clerk’s fididity, form of plaint on, 
scb. iv., No. 66. 

Not to carry on tnole, conciH<‘ statement 
of claim on, scfi. iv.. No, 114. 

By r<‘ceiver, form of, scb. iv.. No. 169. 

Breach — 

Of I'ontract, forms of plaints for, »ch 
i\ No. 56 rf ae/y. 

Of agreement to eonve^V bind, form of 
plaint for, seb. iv., No. .06. 

Of agreiMiieut to piirc.base I cnl, form of 
plaint for, sell, iv.. No. 57. 

Or agn'fim iit to C4m»plete puiehaBc of 
immoveable projKTty, form of plaint 
for, seb. iv., No, 58. 

Of agreement to deliver goods sold, 
form of plaint for, seb, iv.. No. 59. 
Of contract to employ, form of fdaint 
for, w,di- iv., So. 60. 

Of contract to employ where the em- 
ployment never took place, form of 
pliunt for, scb. iv,. No. 61, 

c.l\ 
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Breach (contd.) — 

Of contract t#) Hcrve, form of plaint for, 
Hcli. iv., No. 02. 

Of contract, form of plaint againat 
IjuiMcr for defective workinuuBhip, 
sell, iv., No. 03. 

Of contract, form of plaint by manter 
agaiiiHt father or guardian of appren- 
tie*', Hch. iv,, No. 04. 

Of contract, form of plaint by appren- 
tic<» JigaiiiHt rimatej , hcIi. iv., No. 05. 

Of contract, form of plaint on bond for 
elerk’H fidelity, «ch. iv., No, GO. 

Of contract, form of plaint by tenant 
ttgaiiiHl landlord with Hpecial damage, 
Bch. iv., No, 67. 

Of warranty of movtsibh's, form of 
plaint for, Bch. iv., No, 08.» 

Of ugreement of indemnify, form of 
pUint for, ach, iv., No. iV,). 

Of rontracl, form of plaint by nliip- 
owner HgttinHt froightor fur not loud 
ing, Hch. iv,, No, 70. 

Breach of contract — 

Danmgew for, 41. 

Enfui’ccmont of iujtinctlon by impri* 
uuniiK (it lor, H. iOd. 

Bri ti tih Ind la — 

Bervico of autmnone^ on defendant hav- 
ing no agent in, and reniding out of, 

K. 

Pvocctlure on non-appeuriinC(‘ of de- 
fetniant re«iding out of, and having 
no agent, «. 1U4, 

Proeedurc where defendant rt*aiding 
out of, does not appear, h. 114. 
PlaintifiH renuUng out of, may Im* re- 
quired to furuiHh aeouritv for 

When foreign state niay huo in courts 
of, H. 431. 

When plaint iflfs may bo said to be resid- 
ing out of, H. 382. 

t»f eommiasion for [Arsons resid- 
ing out of, s, 387. 

CommissionH of courts situate out of, 
aavl established by queen or govern- 
ment of India, «. 3iU («), 

Provisions applied to conimiasions of 
courts within, «. 3^9. 

Suits hy aliens residing in, with govem- 
or-gewemrs iwnnission, a. 431. 

Suits iqjfainKt sovereign mince or chief 
residing within or wiihout, «, 432. 
Execnitun in, of decrees of courts in 
native states, s. 

Removal of next friend if ceasing to 
reside in, s. 440. 

Seoiinty may lie taken before judgmt>i:it 
iFOiu defendant about to leave, a. 477. 


British India (contd.) — 

Procedure on arbitrator or umpire leav- 
ing, fl. 510. 

Demand of security from appellant re- 
siding out of, 8. 549. 

PoRHCHHion by appellant refiiding out of 
of proi)crty within, independent o 
that to which aj)i»eal rclatcB, 8. 549. 

Rules regarding uppeulH from courts in 
to govt'rn appeals to queen, 8. 595* 

British resident — 

Ju foreign territory wdiere defendan 
repides, service of summons through 
8. 90. 

Broker — 

Balt^ of ncffotiable instruments or share* 
by, H. 290. 

BvAldcr — 

Form of plaint against, for defective 
workmanship, sell, iv., No. 63, 

Buildings — 

Liable to attachment, fi. 26G. 

Burmah — 

Saving of certain Acts alTecting, s. 4. 

Burden — 

of proving issue, s. 180. 

Business — 

Suit when to lie in court within w1iob» 
jurisdiction defemiant carries on, ss 
JO, 17, 57 (c). 

Of judgment-debtor, place of, as af 
feet ing cx(‘ 0 uiion of deere‘C, s.223 {a, 

Cnrrit d on in foreiqn country withuu 
Britisli license, s. 430, exp. 

Bugivg — 

By ofiicers concerned in Bales, prohib’ 
tiou of, K. 292. 

Property sold in execution by decree 
holiler, s. 294. 

Calling — 

For record of case not appealable 
power of high court as to, s. 022. 
Calls — 

Upon shares as to which indemnity * 
given, concise statement of claim fe 
money puui upon, seh. iv., No. 114. 

Up<»n shares, concise statement ' c 
claim for, sch. iv., No. 114, 
Cancehnent — 

Of notice to stay execution of decre 
sought to be attached, s. 273 (a). 

Of declaration as to execution of de 
crees of c^mrts in native states, s. 43* 

Alteration or setting aside of decree c 
onler of court making reference t 
high coun, s. 021. 
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Cat? fonmen ts — 1 

Execution o£ warrants of arrest in. s. 
469. 

Cargo — 

Lust by fire, form of plaint on, scii. iv., 
No. 50. 

Caste — 

No suit to be brought by pauper for 
loss of, 8. 402. 

Carriage — 

Of goods by railway, concise statement 
of claim for, sch. iv., No. 114. 

CarHer — 

Concise Btateinent of claim against, for 
refusing to carry goods by railway, 
sell, iv., No. 114. 

Ditto for refusing to carry person, .sell, 
iv.. No. 114. 

Ditto for breach of duty in carnage, 
and delivery of coals or luacliincry, | 
sell, iv., No. 144. i 

Cme — 

For opinion of court, stabunent of, by 
agree niciit of parties, s. 527. 

Cattle — 

Not liable to attachment, s. 266 (5). 

Cause of action — 

Pendency of a suit in a foreign court 
not to preclude courts in Ilritish 
India from trying a suit founded on 
th(? same, a. 12. 

Suit to li(; in court where it arises, s. 17. 

All persons having the same, may be 
joined as jiluintitfs, s. 26. 

Suit to include whole claim arising out 
of, s. 43. 

May wlien be joined will) suit for reco* 
very of immovable prop<*rty, or de- 
claralion of title to such property, 
8. 44. 

Rejection of plaint not to preelmic a 
fresh one in resyiectof the same, s. 56. 

Causes o f action — 

Bar to joinder in respect of distinct, 
8. 31. 

Joinder of, in suitH relating to im- 
luoveahle property, a. 44. 

When plaintiff may join several, h. 4o. 

When court may order 8epamtiou of, 

Defendant may apply to dispose of such 
of the, as may bo (KWvenicnfJy dis- 
posed of in one suit, s. 40. 

Joined by plaintiff, court iriay exclude 
eome of, «. 47. 

Effect of misjoinder of, m plaint, s. 

W- 

Certincate — 

Of serving officer that samraons cannot 
be served, s. 166. 


Certificate (contd.) — 

Of execution of ilccreo, s. 223. 

Of citxruiiistanc<‘s ti( (ending failure to 

execute tlccrce, s. 223. 

Of non-salisf action or purt-itatisf action 
of decree, ss. 223, 224. 

Of non-issue of onlcT for execution of 
dccret*, ss. 223, 224. 

Of satisfaction of decree by payment 
onl of court, s. 258. 

Of exp<*nses of n^-salt*, s. 293, 

Of court authorizing mortgage, lease, 
or sale of properly attfieheil, s, 305. 

To purehaser iff iiumoveublc property, 
Ks. 316, 318, 319. 

Of reetuver as to insolvents’ prop riy 
being placed iu his possession, s. 35.5, 

Of heirship, or to I'ollecl debts, does not. 
of itself consliOde holder the legal 
represf*n til live, s. 366, (‘Xp. 

By secretarv to government, ofeoiiMMit 
to suit against foreigu state, s. 4.»3. 

Of ljtnt‘ss of {M‘^ ' for npiicai to queen, 
H. 595 to, s. ttOd. 

As to value or lilnt ss to accompany pe- 
tition for leave to uppi al to queen, 
K. 660. 

Of nun-satisfaetion of decree, form of, 
sell. iv„ No. 134. 

Of sale of land, form of, ftch. iv,. No. 
150. 

Certified copy — 

Of judgineiit Jind ileereo to be furmshi'a 
to parties, s. 580. 

Ditto to be sent to court jiasHiug decree 
appeahtd againsl, s. 581. 

Charge — 

JVrsons committing certain oflences 
may bo sent to inag Htratc on a, h. 043 . 

Charter party— 

Concise statiuiient of claim for damages 
for l>r(.*ttch of, sch. iv., No. 114 . 

Chjeques — 

Liable to attachment, s. 206 . 

Claim — , ^ 

Every suit to include Uie whole, «. 43. 

Keiifiqni^^hmenf of p'^rt of, s. 43 . 

By or against ailniinistrator not to ho 
joined w'itb persona), s- 44 . 

Joinder of, with suit for recovery of 
land, ». 44 . 

Bv or against administiutor, executor, 
‘or heir, », 44. 

i Claimant — . - 

I To attached property, exammation of, 
i bv court, «. 2/8. 

Evuieuee to la- adduced by, s. ^9 
I To imiTiovcfible property attwjbed, ob- 
[ struction b> , «. 331. 
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CUlims — 

In rpKpect of nime>profitfi^ ». 44. 

Only certain, to be joined with edit for 
recovery of land, e. 44, 

To property attached before jadgmont, 
a 487, 
aerh^ 

Form oi plaint on bond for fidelity of, 
ach. iv.. No. 66. 

Code — 

Not to apply to presidency small canse 
oonrtft till specially extended, s. 8. 

Division of, s. 9. 

Coin — 

Court may direct attached, to be paid to 
person entitled, s. 277. 

Collector — 

Application for attachment of land re- 
gifitcrwl in ofiioe of, s. 238. 

To make partition or separation of share 
of revenue-paying estate, s. 265. 

Exception of cases in which execution of 
decree is transferred to, s. 287. 

May execute decrees for sale of land, 
H. 320. 

May execute money-decrees, s. 322. 

Sale by, s. 324. 

May be authorised to provide for satis- 
faction of decree by temporary aliena- 
tion or management of land or share, 
s. 826. 

Notice to be delivered to or left at office 
of, before suit against secretary of 
state, s. 424. 

May bo appointed receiver, s. 504. 

Commanding officer — 

See JUlHartf inen. 

Commencement — 

Of Act, s. 1. 

Ctymmiasion — 

When court may issue, to examine wit- 
ness(;s, s. 3B3. 

Order for, may be made on application 
of parties, or by court of its own 
accord, s. 384. 

When witness resides within court's ju- 
viMlndton, s. 385. 

"When witness resides beyond court's ju- 
ris lietion^ but in British India, a 386. 

When witnew is within local limits of 
4irdio»ry original otvil jurisdiction of 
high tMiurt, s. 386. 

When witiUMisis not within British India, 
a. 387. 

CouK io examine pursuant to, s. 388. 

To he returned after exeoaiton with de- 
»atUons, a 389. 

«u evidencf! taken by, may be receiv- 
ed in evidenee, a 390. 


Gommdsaion (cootd.) — 

Provisions as to, to apply to, issued by 
foreign courts, s. 391. 

To make local investigations, s. 392. 

Proi^ure of, s. 393. 

Keport and depositions to be put in evi- 
oenoe, s. 393. 

Commissioner may be examined in per- 
son, Si 393. 

To examine accounts, s. 394. 

To make partition of non -revenue- pay- 
ing immoveable property, s. 396. 

Expenses of, s. 397. 

To examine a pauper whose application 
has been presented by agent, s. 406, 

Costs of, rendered necessary by claiming 
privilege of exemption from personal 
appearance, s. 641. 

Committal — 

Of persons to magistrate for certain 
offences, s. 643. 

Company — 

Service of interrogatories on, s. 124. 

Subscription and verification of plaint 
by, s. 435. 

Service on, s. 436, 

Injunction to, binding on members and 
officers, s. 495. 

Compensation — 

For wrongs to person or moveables, suits 
to be instituted where ft>r, s. 18. 

For wrongs to immoveable property, 
suits to be instituted where for, s. 19. 

Under section relating to specific move- 
ables or recovery of wives, as. 259, 
260. 

Under ‘section relating to snit for, on 
account of irregularity in conducting 
sale, s. 298. 

For groundless arrest or attachment be- 
fore judgment, s. 491. 

For disobedience of injunction, a. 493. 

For breach of contract, forms of plaints 
for, sch. iv., No. 56 ct »eq. 

V poD wrongs, forms of phuuts for, sch. 
iv., No. 71 e# seq. 

Compromise — 

Of suits, s. 375. 

Next friend or guardian ad litem not to, 
without leave of court, s. 462. 

Concise statements — 

Forms of, under s. 58, sob. iv,, No. 114. 

Confirmation — 

Of sale, s. 314. 


Conjugal rights — 

Decree for resttittUon of, a. 260. 
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CoYintruciion of docume^its — 

Ileference to hi>h court for, h. 617. 

Powers of re^jfistrars (»f s. c. courts to 
state cases as to, s. 646. 

Contract — 

Forms of plaints for breach of, sch. iv., 
No. 66 €t 

Form of plaint for rescission of, on 
pound of mistake, sch. ir.. No. 1)9. 

Joinder of parties liable on same, s. 29. 

Conversion — 

Of mov(3able8, form of plaint for, sch. 
iv., No. 74. 

Conveyance — 

Decree for execution of, s. 261. 

Form and effect of execution of, by 
court, s. 262. 

Corporation — 

Service of interro^itories on, s. 124. 

Subscription and verification of plaint 
by, 8. 4Hb. 

Service on, s. 436. 

Injunction to, binding? on m(3mberH and 
othcers, s. 495. 

Corruption — 

Awanl may be set aside on g'round of, 
8. 621, 

Co- sharer — 

May claim sbare of estate sold in exe- 
cution, s. 310. 

Costs — 

To defendant whore a person ha** been 
wrongly joined as plaint ill’, s. 26. 

Where court decides to hear such of 
the causes of action as may be con- 
veniently disposed of ill one suit, s. 47. 

Conseqiieut on rejt*cti<iri, return for 
amendment, or amendment of plaint, 
«. 63. 

W'here ex-parie decree is set aside, 
e. 108. 

Consequent on rejection of written 
statement, s. 116. 

Of affidavit unnecessarily setting forth 
hearsay or argumentative matter, 
8. 196, 

Plaintiff to pay, of adjotimment, if sum- 
mons not served in time, s. KKl. 

Where defendant appears on day of ad- 
journed hearing, and assigns gooil 
cause for previous non-appearance, 
8 . 101 . 

'Where plaintiff fails to ap^K^ar, s. 103. 

W'here decree is set aside, «. 108. 

Of interrogattirhis, s. 123. 

Of proving documents, s. 128. 

Of adjourn UK? nts of suits, s. 166. 

Of attaclmumt c»f absconding witness’s 
projKTty, s, 170. 


Costs (contd.) — 

Decree to state who siiall pay, and tlie 
amount of. s. 206. 

Of applieations, h. 218. 

Judgment tostaU* who shuU pay, s. 219. 
Ptiwer of court as Id, s. 220. 

Selting-oiV of, s. 221. 

Interest on, an<l payment of, out of 
subject -matter, s. 222. 

Of suit withdrawn without permission, 
s. 373. 

When court may roqiiin* plaintiff to 
furnish si'ctirity for, s. 380. 

Where pauper siiceoCMls, s. 411. 

When* lie fails, s, 412. 

Of upfdieutiori tn sm* as a panp#‘r, an<l 
of impiiry into pauperiMu, s. 416. 

W hen next frituid may he n*(|uired to 
pay, ill a suit as if he were piainiitT, 
H. 440. 

Phudrr or otlier jierson tiling plaint 
without next frii'iid of minor may Im 
n qiiired to pay, s. 442. 

Pleader to pay, where* an ord«‘r made 
w'lthout n minor hi*irig ivpresent<*d is 
tlisel larged, s 444. 

Next frieml to furnish Hccurity for, be- 
fore retiring, h. 447. 

Minor on coming of age may ajiply for 
dismissal of suit on payment of, s. 462. 
\Vliere a minor co-plaintilf on coming 
of ugenpplios to have )iis name struck 
oiF, 8. 464. 

Next fricinl may be reqniretl to pay. if 
suit nnrr.iKonable oi',impropi*r, s. 466. 
(tnanliati ro/ Zi/e/n removed for neglect- 
ing to pay, s. 46rt. 

In interjileadiT-snits, mh. 473, 475, 476, 
Of arbitration s. .619. 

In suits on negotiable iriHtninumts, 
K 632. 

Court may onlcT ]»!aintiff to give 

rily for, in suits on negotiable instru- 
ments, s, ,6lt6. 

Dismissnl of ap]H'a] W'here fJOti(;f' of ftp* 
peal not scTveil t)w ing to appf Uant's 
failure to deposit of such not ice, s. 6.67. 
Of re-i«lmission of ap]X3fd dismiased for 
fief an It, s, 668. 

Of re-hearing apfieal on apphoation of 
respiunieut against whom 4!u parte 
decree is mmie, h. 660. 

Persfins appealing to f|ueen to give »e- 
curity for roHjMmdent’s, s. 6<»2, 

Of rt:ferenoe to high t;ourt U# be costa 
in case, s. 620. 

Of commission for examining pt-rsfum 
claiming exemption from {Ktrsonai 
tt|>{K*arafJce, «. 641 . 

CoHuitor — 

May appear and act, s. 30. 
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Court- fee — 

of, when suit iontituted in 
another court, H. 21. 

For of pruceiM* to be levied iu 

advance, ». ^h. 

Pt««tnism»l of Muit tf ^daintiff faiU to pay 
for service of tfiitittnouH, ». 97. 

Suit m^y he re«lor**<J on paying?, ». 99. 

Fiaiiitiff suing as pau|>er nut liable to 
pay, s. 410. 

Courts of small causes — 

In suitM cognisKable Btimmons to be 
for final diHposaf. s. <»8. 

Not to attach iuiuioveabte property, 

a. 168 . 

Execution of decrees by, s. 223. 

Great icm — 

Of any interest pending suit, procedure 
iu case of, s. 372. 

Credit — 

Form of plaint for fraudulently procur- 
ing, to be given to another, scb. iv.. 
No. 77. 

Creditor — 

Form of plaint for adminisiratioD by, 
sch. iv., N’o. 105. 

Cross-appeal — 

Itigbt Ui begin in, n. 555. 

Cross- decrees — 

Execution of, s. 246. 

Currency-notes — 

Court may direct attacbwl, to l>e made 
over to person entitled, s. 277. 

Custisfy — 

Of attairhed life-stock, making of rules 
for loainteimnoe and, s. 269. 

Persons (mminitting certain offeiuM's 
may be sent by (H)urtto magistrate in, 
R. 643, 

Penalty for escaping from, a. 651. 

Damaye — 

Bee 

Form of plaint by tenant against land- 
lord with special, ach. iv.. No. 67. 

Form of plaint for assault and battery 
with special, ach. iv., No. 85. 

For appearance of defendant bow to be 
fixed, a. 69. 

Notice of, for examination tie bent essr, 
a, 192. 

For pronottiieing jadgiuent» notice of, 
a. 198. 

For hearing appeal, fixing of, a 652. 
IMatk — 

Of any party not to abate suit if cause 
of action survive, s. 3tU. 


Death (contd.) — 

Of one of several plaintiffs or defend- 
ants, prtMM^dure in cast* of, s. 362. 

Of several plaintiffs where cause of ac- 
tion survives to sorvivum and repre- 
sentative of deceased, procedure in 
case of, s. 363. 

Proci*diire where no application made by 
representative of deceased plaintiff, 
8. 364. 

Of sole or sole surviving plaintiff, pro- 
cedure in case of, s. 365. 

Abatement where no application by re- 
prestmiative of deceased plaintiff, 
s. 366. 

Procedure in case of dispute as to repre- 
sentative of deceased plaintiff, s. 367. 

Of one of sevfM-al defendants or of sole 
or solo surviving defendant, proce- 
dure in case of, s. 3f^. 

Of next frieud, stay of proceedings on, 
s. 448. 

Or removal of guardian pemletiie life, 
appointment of new guardian on, 
8. 459. 

Of arbitrator or umpire, s- 610. 

Debt— 

Aiiacbment of, s. 268. 

Delivery of, to purchaser at sale, s. 301. 

Decay — 

Application for sale of articles subject 
to, 8. 498. 

Decree — 

Against plaintiff by default bars fresh 
suit unless sufficient cause shown, 
s. 103. 

To bear date on which judgment was 
ruuuuueed, s. 205. 
at to contain, s. 206. 

Power to amend, s. 2()G. 

For recovery of portion of immoveable 
pro}>erty, s. 207. 

For delivery of moveable property, 
s. 208. 

May order interest, s. 209. 

May order payment by instalments, 
s. 210. 

May provide payment of mesne-profits 
adth interest, s. 211. 

Court may determine amount of mesoe- 
profits before passing, s. 212. 

In admiTiistraiion-sutis, s. 213. 

In suits to enforce right of pre-emption, 

s. 214 

In suits for dissolution of partnership, 
a 215. 

In suits for set-off, s. 216. 

Effect of, for defendant in a case of set- 
off, ». 216. 

Furnishing of certified copy of, s. 217. 
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Decree (contd.) — 

What court may execute, «. 

Of one court how tt» he cxecuttHl hy an- 
other, s. 2*24. 

To tih'il hy court to which it is iwnt. 

K. 22/». 

To he cxecntiNl l»y court to w)»ich it is 
H^‘nt, s, 22 ti. 

How tti he <‘x*'catc<l if sent to u hi^h 
court, B. 227. 

Of courls cKtalOiMhfMl hy ^'ov eminent in 
native states how to be executeil, 
s. 22‘.». 

Application for exeeiition of, s. 230. 

Appl ivation iiy joint decreoOioltler to 
e\oent<\ s. 231. 

Application hy tnuipferee of, s. 232. 

Tninsferee to hold subject t<i equitic*.- 
enforceable a^niiij>t original lu>lder of, 
H, 233. 

If jude'inent-dcbtor die, ajipUeation for 
cxct'utioii of, may b<* made against 
bis nipresentative, h 234. 

Contents of application for execution 
of, s. 23r), 

Application to nttaeli moveable pro}M*r 
1 y to contain iiiMoitory, s 23<). 

Application to aftaclj immoveable pro 
perty what to contain, s. 237. 

When application to la- iiCi ompanic«l b% 
extract from colbaMorVicgisier, s 23H. 

Wlii'u court may stay execution tif, s. 
23b. 

power to re«|uire Hceiirity from, or inn 
pose conditions upon, judgment 
d.’bi<u% s 24t). 

Liability of jiidj^men t-debtor discharged 
to be re-taken, s. 241. 

Order of court pa.^sing decree or of aj» 
pcllati' court binding upon court ap- 
plii'd to, K. 242. 

Stay of ( xeeution [wnding suit bctwi'cn 
deeree-holder and judgment debtor, 
s. 243. 

Questions to Ik- deciMed by court exe- 
cuting, H. 244. 

Procedure on ujiplication for execution 
of, H. 245. 

Cross, H. 240. 

Cross-claims under same, «. 247. 

Notice to show cau.se against executitm 
of, H. 248, 

Procedure after issue of such notice. 
8. 249. 

When warrant to issue for exvcalioo of, 
8. 250. 

Diite, signatiire, and »i‘al of warnint for 
execution of, s. 251. 

Against representative of df*cea#«*d for 
money to be fstid out of deceased's 
proiM'Vty, H. 252. 


Decj^ee (contd.) — 

Against surety, ». 253. 

For money how to be enforced, 8, 254. 
For mesne- protitH, s. 255, 

Power to dlirecl immediate exeeution <rf 
decree for money niU exc«i*<ling 
l.tMKt rs , K. 25t». 

Motles of paying money tinder, h. 257. 
Payim nt of money out of court U> dc- 
cree-hohler, s. 258. 

vvivt‘s, H. 259. 

For specitii* ptTformaiiice or n^stitutiou 
of conjugal rigblM, s. 260. 

For execution of eorivt-yanecH or en- 
dorsiMuent of negotiable iustruiuents, 

K. 2(»1. 

Form and effe ct of conveyance by 
court, s. 2d2. 

Fiir immoveable property, s. 263. 

For (bdiviM V of immoveable property 
when in occupancy of tenant, h 2»>4. 
For piutiti<in (*f ».*state or sc'paration of 
sliarc. H. 2115. 

What property liable to attacbment and 
sale in (’Xt'ciition of, h, 266. 

Power to summon and examine persons 
UH to property liable to sei/nre, s. 2»»7. 
AttJicbincnt of debt, share, and other 
prop« rtv not in possitwsion of jndg- 
nicnt dt l>tm*, h, 2t»H. 

Attaelmienr of moveable property in 
posses, sion of ileb'iidant, S.-269. 
Attucliim-nt of negotiable instruineriti^ 
s. 27b. 

Kio’/nrc of prop»*rty in house, s. 271, 
SiM/nre of property in /.unnria, k. 271. 
Altaehment of propr rty dep<»s|t»'d in 
court or with governmenl idliecr, 
K. 272. 

AttsK hnu nt of, for money, «. 273. 
Attachment f>f oile r, m, 273. 
Attaelnnent of iinimo eaidc property, 
s. 274. 

Withdrawal of nttachtnerd after satis 
factitiu of, s. 2T5. 

Private alienation of nroperty after at- 
taehmi lit ti* Is*- \oid, s, 276. 

Court iim> onbT coin or currency. 
tttlju;hiid to be jiaid to party entitled, 
s. 277. 

Investigation of claims to and objec- 
tions to attiichinent of attuclied pro- 
perty, H. 278. 

Evidence to he adduced hy ckituuut, 
s. 279. 

Kfdeasc of proj>ertv from attachmcr.t^ 

a. 28b. 

Dififtllowanc^- of claim to releases of pro- 
|K*rty attached, s. 281. 

Continuance of nttachriient auhjtict to 
claim of iticuutbrunccry a. 282* 
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Deorts (cont<l ) — 

Sikvttiji;: of Muit« to oHtttbHnh right to 
pir«)|M*rty, «. 283. 

Pownr to order profierty attached to be 
aidd, and proceede paid to peraon eQii> 
iWtb a. jil84. 

Property atlmrhed in execution of de- 
cree* of aeveral court*. «. 2H3. 

KxtH^Mtiori of» by collector, a. 320. 

Execution of tnoncy, by collector, a. 322. 

Kxectitiou of* agttinat gorernmuiit, 
a. 429. 

Of c«mrt of native ataie, execution of, 
a 434. 

Enforcement of» in arbitration -ouiea, 
a, 522. 

Ko appeal from* in arbiiraiion-caaea, 
a. 522. 

Koforrement of, on queationa rt*ferrcd by 
a)jrrc*»ment tocourl a dcciaion, a. 631. 

power t.0 act aaiile, in auita on nego- 
tiable inalrunicnla, a. 534. 

ApiM*«l from original a. 6 4(1 

Kx»*culi<ui of. tioi to be ntHVed aololy by 
reaaott of appeal, a. 546. 

Stay (»f exei'Utioii <if np[M>alHble, bt'fore 
time for appt'tiling baa expired, a. 5t6. 

Contenta of, by appellaU^ court, a, 679 

DiaMifUtitg judge inaNl not aign, a 5f9. 

Copioa of judgment and, to bt» furuiahed 
to [»»tliea, a. 580. 

(V>py of, t<* be aont to lower court, 
a. 5H1. 

Of apj>el late Court, exi'cution of, a. 583. 

J>ffama( (on — 

Form of plaint for, ich. iv., No«. 89» 90. 

Ikfauit — 

Decree againai plaintiff by default bar* i 
freab auit, a. 103. 

OI payment, forfeiture of depoait of 
purchaaer iii, «. 308. 

Wliere aecurily taken before judgment, 
payment by aurety in defeudant’a, 
a, '479. 


Defendants — 

Wbo may be joined aa, a. 28. 

Deficiency — 

Upon re wle of good* acid at auction, 
fonn of plaint for, acb. iv., No. 13. 
Deli very — 

Of moveable property to purchaser after 
wdzure, a. 299. 

Of iinixi(»veable property in occupancy 
of judgment-debtor, ». 318. 

Of iTniiioveable property in occupancy 
of tenitnl, s. 319. 

To purcluiscr of moveable proper!}’' to 
which judgment-debtor is entitled sub- 
ject tf> lien, H, 30<). 

Of debts and shares to purchaser, s. 301. 
Demeanour — 

Of witnesses, s. 188. 

Deposit — 

Purehascr of immoveable property to 
make, s. 3<16. 

F*)rfeiture of, in default, s. 308. 

H}' defendant of any sum he considers 
a full satisfaction of claim, s. 370. 

Notice of sncli, s. 377. 

Interest on. uotalbiwiKl txt plaintiff after 
I'tH^eipt of notice, s. 378. 

Pri'OMlur© where plaintiff accepts, as 
satisfaction in part, h. 379. 

Uiooitdure where he accepts it as satis- 
faction in full. s. 379. 

When defendant may Is' oidcrcd before 
judgment t*> make. s. 479, 

Trusti'c holding money or other thing 
being the nubjeci of suit may be or- 
deml to, s. 602. 

Of expense* for mmding np translations 
of eases in ap{)eal to queen, s. (K)2. 

Depositions — 

(.’•ommissioD when execut4»d to be return- 
ed to court issuing it with, s. 389. 

Taken by commission may be read in 
evidence, s. 390. 

Arbitrators to hie, s. 516. 


In suits for injunction, judgment by, 
s. 479. 

Disuiisvial of appeal for, s. 556. 

Defects — 

In pnsjwture when to be ground for 
appeal, s. 68i. 

Kxcenl as provided tn a 588. no appeal 
before decree frc»iii order passed tti 
oourse of oull, but if decree be appeal- 
ed against, error, irregularity, or defect 
may be net forth lu laemoraudutii of 
appeal, a. 591. 

Defence — 

By govemment of suit against paUic 
o£«er, a 426. 


Descent — 

No person exempt from jurisdiction by 
reason of, s. 10. 

Detraction — 

Form of fdaint for restoration of move- 
ables threatened arith, and lor injunc- 
tion, ilich. iv.. No. l03. 

Detenli-ovi — 

Of moveables, form of plaint for wrong- 
ful, fch. iv.. No. 97. 

DetfoltUimi — 

Of any interest nendtiig suit, proeednre 
in case of, s. 3^2. 

Dici-nnofiey — 

See S»h»i4lence'all4twanot. 
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Dimkai^e — 

Liability of jadgtneiit^obtor muted 
hi8, s. 241, 

Effect of maoivent^B, s. 367. 

Of next friend, minor on coming of age 
may apply for, h. 451. 

Surety for defendant arreated before 
judgment may apply for, «. 46a 

JDiamimd — 

Of partiofi to a auft, 32. 

Of suit for plaintiff *8 failure to pay 
court'fee and nerve RunuiioiiH, 8. 97. 

Of Buit where plaintiff faiJa to api)ear, 
8. 102, 

Of suit wherti aecurity for C 08 t« not 
given by plaintiff reaiding out « of 
Britifili India, «. 361. 

Of suit, minor on coming of age may 
apply for, s. 452. 

Of appeal for default, a. 556. 

Of appeal where notice not served 
owing to appellaniV failim' to dep<»hit 
cost of notice, «. 557. 

Discovery — 

Of dcKMiiiients (see I'hcumeian), 

Disposal — 

Of suit at Uie tirsl hearing, ss. 152 — 155. 

Dissolution — 

Of partnerslup, Muit for, s. 215. 

District — 

Suit for inimov’eablo property situate 
in diff«#rent junndkjtiuii« of same, 
8. K6. 

Suit for immoTeable property situab* 
in more than one, s. 1 9. 

District puricliayats in Madras, saving 
of juris^liction and prcxseilure of, s. 6. 

Diversion- 

Of water-course, form of plaint for, 
sell, iv., Nos. 61, 102. 

Division — 

Of code, s. 9, 

Documents — 

Proiiuctimi of, by plaintiff, «. 59. 

If not in bis possession, s. 60. 


Not to be iwimiued if not hied with j BweLiiny kome, 


Doewmenta (contd) — 

Pow«r to detenuioe %lit of iiuipectioa 

of, B. 135. * 

Consequenoea of ffiUure to an«wer or 
give tB8}>oetaoti of, b. 136, 

May bo sent for by court from any other 
court or public officer, s, 137. 
Intended tx) be put in evidenoe to be in 
readiness at the tir«t hearing, «. 138. 
BIffeot of non-pn^uctien of, «. 139. 

To lie received by court at tlic first hear- 
ing, 8. 140. 

Rejection of irrelovant or inadmiasibie. 
a. 140. 

Not to be placed on record unktae 
proved, s. 141. 

Prm^'durc where Uiey consiat of entrioa 
in shop-hook-H, 8. f4K 
Court to mark rejected, 8, 142, 
Impounding of, a. 143. 

Return of, after lapse of time for ap* 
pcml, M. 144. 

Provisions as U\, apniy to all cither ma- 
terial otrieetK producible as evidenoo, 
». 145. 

Suininons to produce, ». 164, 

Power to require any person present in 
court to pmduce, s. 165, 

Service of sunmions for production of, 

H. 166. 

ArbitrutonR to flic, s. 516, 

Production in appellate court of oddi- 
tioiml, s. 568. 

Df^awer — 

Against acceptor, form of plaint by, 
Hcb. iv., No. 37. 

Form of plaint by payee against, for 
non-acc;cptanc<% s< li. iv., No. 41. 
Acon^ptor and indorser, form of plaint 
by indorsee against, sob. iv,, No. 46. 
Fonn of plaint against, for non-aeoept- 
ance of foreign bill, sell, iv., No, 47. 
Drum — 

Aitat^hrncnt of tintnovealde property by 
prohibitory onJer to b*; by lical. of, 
a. 274. 

Delivery of immoveable property by 
lieat of, s. .319. 


plaint, «. 63. 

SfitumoiiH to owler production of, a. 70. 
Either imrty may demand a/lfnission of 
genuineneaMs of, s. 128. 

Affidavit regaiviing pottm^Bsion of,«. 129 . 
Power to oraer production of, «. 130 . 
Notice to f>r<^uce for inspection, a. 131 . 
Party receiving notice to give notice 
when tdiey may be tnspwrtcd^ s. 132 . 
.Application for oraer of inspection of. 


Form fd‘ plaint ou policy on, ach. iv.. 
No. 54. 

Form of plaint for tresEiaM in entering, 
Bcb. iv,, No. 74. 

Employ— 

Form of plaint for breach of eontmet 
to, Bcb. iv.^ No. 60. 

Fonn of plamt for broach of cootmet 
to, whi^ Urn employment never took 
effect, ech. iv., No 61. 


^ ' eiteet, sen. iv., >^^0 ui. 

A|>plieatMB to Im fooiuiod oo i^Maoit, EnactmenU repettUdr— 
0. 19C. I &S. 
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■Endortemmi— 

Bjr DMurt vtijiiiB p w ewdingi wlim all 
defendftiitii do not reiiido within iU 
jnnidletidiit % SO* 
court fctttroing fdnint for precenU- 
t&on to poroper eouart, %. 66. 

Oil plotoi by plftintiil ol doenmeotH 
died with it, ». 68. 

Of oMifimiiiie by deleodoiit, «. 78. 

Ol time ond moaner of cervioe of cum- 
iai»ut by eerTiDg officer, e. 80. 

By jailor of eamiaoue mreed on prt- 
■oner, c. 88. 

Of documente put in, e. 141. 

Of rejected dooamenU, ■. 142. 

Of eteffotioble inetrumeute, decree for, 
e.261. 

On WMront, ■. 242. 

Of worroat by officer, e. 343. 

Enfiyir^ement — 

Of award miide without court'c inter* 
eentioB, e. 626. 

Of ordeie of queen, e. 610. 

Envoy of foreign otate — 

When he may m eued, s. 433. 

Eieuipt from arreet, e. 433. 

When hie property may be attached, 
e. 422. 

Errw^ — 

Bo decree to he reverted or alteriHl for, 
not affecting mertU or juriediction, 
e.678. 

Or defect feubetantial) in procedure to 
be ground for app«‘al, e. 6Hi. 

Baerpt ae provided in ^ 688, no appeal 
before decree from order paet*^ iu 
oouree of euit, but if decree bo ap- 
pealed againet, defect, ir^ularity, or 
error be eet forth in uiemorau- 
dnm of appeal, a 591. 

Evulenee — 

(Documentary) to be in readineee at the 
dret bearing, a. 138. 

Frovidona ae to documente applied to 
all other material objects producible 
1% a 146. 

dtidgment on failure to produce at find 
Wring, a 156. 

Snmmune to witnsMee to attend and 
give, a 169. 

Court may require any petrenn preeent 
to give, a 166. 

Court may imtiiiiioti atraagem to give, 
a 171. 

Cottaequenoft of vefueal of witaeae to 
five, a 174* 

Cawaaquenaa of ndNieal of poity to give, 

a. 177. 

On day of Wring pnv^r havingmgbt 
In bigio to product, a. 179. 


Evidence (contd.) — 

Opposita narty thro to prodnaa, a 180. 

In appealable caaea how to ba raeordad, 
a. 182. 

Kot taken down by judge, momofandnm 
when, a. 184. 

Hay be taken down in Sngliab when, 
a. 186. 

ObjeetionH to, bow to be taken down^ 
aa. 186, 187. 

In unappealable eaeea, memorandum in, 
a. 189. 

Taken by judge removed before condn- 
aion of ani^ power to deal with, 
a. 191. 

JJe hem esee, a. 192. 

May be given b;|r affidavit, a. 196. 

Taken by commiaeioo. n. 390. 

Additional, may be taken by appellate 
court, a. 668. 

PrcKiuotlon in appellate court of addi« 
tional, a. 568. 

Mode of taking additional, a. 569. 

Examination — 

Of nerving officer, a. 82. 

Of parties by court at the first hearing 
regarding allogationa in plaints and 
written stateuienta, s. 1 17. 

May be oral, s. 1 18. 

Substance of, to be written, s. 119. 

Consequence of refusal or inability of 
pleader to answer questions, s. 12^. 

Of witnesses, ss. 181 — 193. 

iJr'hene esse, s. 192. 

Of witnesses by commission, a. 883. 

Of accounts by ooiumifaion, a. 394. 

Of applicant to sue tin pauper, s. 406. 

Of additional witneaaea in appellate 
court, s. 568. 

Exceee — 

Abandonment of, to bring auU within 
court’s jurisdiction, s. 43. 

Execution — 

Of decree either by court which passed 
it or by another court, a. 223- 

Of decree in another court, application 
for. s- 223- 

Of decrees |>ass(*d in suits cognizable by 
email cause courts may be made by 
preetdeocy s. c. c«uiita. i. 223. 

Of det^ree by another court, pvooedure in 
case of, s. 224. 

Of decree of eof»rt which paaead it by 
high court, a. 227. 

Of decrees of isourta established by 
government in native stales, a 229. 

Of daeree, applicatioii for, a. 

Of decree a^toai peivon and property, 
court may in its diaofvtiofi snW^ 
a 230. 
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Elution (caiitd.)^ 

Of ^Mviw# •|»plicailt)o for, 

not to bt grunted tmlew doe diligence 
need on preceding Appliention, s. 22)0. 

Of decree, do eobeeqoeat applioDtioo for, 
to be gmoted after 12 yeam after 
date of deem, e. 230. 

Of deeree, eobe^nent appUeation for, 
may be granted after 12 yeani where 
jodgment-debtor hae by fraud or force 
prevented, e. 230. 

Of decree, application by joiai-deeree- 
holder for. a 231. 

Of decree, application by traniferee for, 
e. 232. 

Of decree, if judgment-debtor die, appli- 
cation for, may be made against his 
representative, a 234. 

Of deeree, when oonri may etay, e. 239. 

Of decree, stay of, pending suit between 
decree-holder and judgment-debtor, 
a. 243. 

Of deeree, when couirt to issue notice to 
show cause against, a 248. ^ 

Of decree against represe»itatiye of de- 
(>f*a(ied for money to be paid out of 
deceased's property, s. 252. 

Of deeree against surety , a 253. 

Of decree for money, e. 254. 

Of decree for mesne-nrtjfits to be sub- 
•squently ascertained, s. 255. 

Of decree tor money not exceeding l,f^ 
ra, court may orwr immediate, a 256. 

Of deeree for specific uioveaUes or re- 
covery of wile, a 259, 

Of decree for sfMfcific iierformance or 
rmtitution of oonjugai rigbta a 260. 

Of conveTaiUNNk or endorsetneot of 
negotiable iostmments, decree for, 
a26L 

Of deeme for delivery of inunoveaUe 
property, a 263. 

Of decree for delivery of immoveable 
property in nooupancy of tenant, 
a 264, 

Of decree for nartitioD of eotate or 
ioparation of share, a. 265. 

Of deeree by attachment of debt, ahare, 
and o^er property not in poeseeiioD 
of jodgment-deblor, a 268. 

Of deeree by nttachment of moveable 
p ro p er ty m pu eae s i ri on of defandant, 
a 269. 

Ofdoeieaby atta^ment of negoUabla 
inatniaienfa, a 270. 

Of deciee by amxttte of proparty in 
bouaa, a 271- 

Of daeem aaicmw of propaity in 
naainis, a 27i. 

Of dacnea by attacbiMiil el p r o pert y de- 
nmltafllii eaiiit ar vitb govemmant- 
o£ar,a272- 


Execation (oontd 
Of deerea by attaobmeftl vi damen for 
money, a 273. 

Of decree by attacbmant of immovaid^ia 
propt^riy, a. 274 

In British India of deoraaa of eoiitta ox 
native stales, a. 434. 

Of warrants of arrest in eantonmonta, 
a 469. 

Of trusts, form of platni tor, aob. tv,^ 
No. 108. 

ExeeiUcT — 

Claims by or apiiniit, not to be jotnad 
with iiersonal claims, s. 44. 
fiuforcement of injuni^ion for bieaob of 
contract or other injury by, a 490, 

8ee 7Viortofls. 

Of public offioeri from peraondl appear* 
anoe, a 428. 

Of women and parasna of mitlf w»m 
persoual appearaoca, as. 040, 641.^ 

Of judge, magistrate, or other jodieUd 
officer from axt^esi while going to, pre* 
siding in, or reiumitig from his oouri^ 

; a 642. 

Of parties to a suit, their witiieaiiea, and 
their pl«<aders aud recognised agenta, 
from arrest while going to or return- 
ing from court for such suit, a 642. 
Ex-parU il^ecree — 
l>i»fendsnt may apply to set aside, s. li»B* 
Bhsll not be set uaide without noitoe 
to oppoeite party, a 109. 

Expense — 

Process to be eerved at wboaa, a. 32. 

Of prtieiog gemunancaa of dooument* 
a 128. 

Expenses — 

Of witnesses, as. 160 — 162. 
Experiments — 

Taking of, a 492, 

Extent — 

Of coda a 1. 

Extension of fitiio— 

To enable public officer to aoffispond 
with g o fw m m a ni, a. 423. 

For making award, a 514, 

Fextr^ 

Agfeemefit of PsHim to vafar gmwttona 
of, to oonita decfaion, a. 627. 

Form of plaint for money raoatvtd hy 
defandant thmngfa plaisdiff *a nMalm 
ol, aeb- iv.« He. 4. 

Factor^ 

Form of pbiwilor prim of foodtoold 
hy, adb, iv„ Na 
Failure^ 

To pfodnea ovidonoa al 6ii4 homing 

a 156- 
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Falm imprimmfnm^ 

Bonn ol plmiit to mimH wd, t. 17B. 

FimUf — 

Form of jpWkiiit for tiecettori«t funiiBlied 
to doiendooi'B totmtor'i, fch. !▼., 
Ko.9. 

Father — 

Form ol ptointby moster ogainct appren- 
ticeV Msh* ir*. No. 94. 

Fidelity — 

Form ol plaint on bond for clerk'o, 
aoh. iv., No. 66. 

Filing — 

Of appointment of pleader, a. 99. 

Of doeaments, se. 68 — 141. 

Fire — 

Form of plaint on policy on cargo lost 
by, ech. iv., No. 60. 

Fire^inmrance policy — 

Form of plaint on, ecb. ir., No. 64. 

Firet fiearing — 

DiepcNml of aatt at the, m. 159 — 155. 

Firet indoreee — 

AgaioKt maker, form of plaint by, ach. 

No. 90. 

Againet acceptor, form of plaint by, 
■oh. ir., No. 89. 

Againet firat tndoraer, form of plaint by, 
Boh. ir., No. 38. 

Firei indoreer — 

Form of plaint by anbeeqaeiit indoraee 
againet, ach. ir., No. 33. 

Form of plaint by firat indoraae againat, 
ach. ir., No. 42. 

Form of plaint by aubaequent indoraee 
againat, aoh. iv., No. 43. 

Firet and eeeond indoraer^ 


Form of jdaint by anbaeqnent indoraee 
againat maker, eoh. ir., No. 36. 

Fi^em price — 

Form of plaint for gooda aold and deli- 
rered at, ach. ir., No. 6. 

Form of plaint to gooda delirerad to 
tbiid party at defendant a leqneat at, 
wch* ir.. No. 3. 

Form of pUnnt to gooda aold at, aoh. ir.. 
No. 10. 

Form of plaint to mmma at, aak ir.. 
No. 16. 

Form of plaint to •arrioii and maloriala 
at. aoh. ir^ No. 16. 

Foredomre — 

Pom of plaint to^ nek ir„ No. 109. 

but — 

faimof plamt pnyoa acatnat drawer 
to non aenytanoiot amu to, No^ 47. 

JpvT€9wflk OOllflv' ' 

to rta to n a aa to iaaat el eommieaiotti to 
iq^y to ceiniauiiena iaato 1)^^ 


Foreign judgment— 

When no bar to salt in Britieh IndJa, 
a. 14. 

Form of plaint on, aoh. ir., No. 87. 

Foreign ruler — 

May ane in courts in British India, a 431. 

Foreim mite — 

Penmng in foreign courts may he tried 
by eonrta in British India, a. 14. 

Forfeiture — 

Of deposit ol defaulting purchaser, 
a. SOB. 

Frame — 

Of Buit, 8. 42. 

Of iMBues, as. 146 — 151 (ace ako iatues). 

Fraud — 

Fonn of plaint for procuring property 
by, 8ch. iv., No. 76. 

Fonu of plaint for proc*iiring credit to- 
be given to anouier by means of, 
Bch. iv., No. 77. 

Fraudulent diepoml — 

Of property by pauper, s. -407. 

Fraudulent purchaser — 

And hie transferee with notice, form oT 
plaint agaiuBt, sob. iv., No. 98. 
FretgfU — 

Of giKMle, form of plaint for, ach. iv,, 
No. 24. 

Form of plaint on policy on, ach. iv.. 
No. 51. 

Freighter — 

Form of plaint by ship-owner against, 
for not loading, ach. iv.^ No. 70. 

Gazette — 

Notification extending any portion of 
tills code to presidency a. o. eourU 
to be published in, a. 8. 

Notification declaring in what areaii 
collector may execute decrees for 
sale of immoveable property to be 
published in, s. 320. 

Rules as to sales of land in execution 
of decrees to be published in, a. 327. 

Application to be declared an inaolvent 
may be published in, a. 347. 

NoUfioation decburuig that decrees of 
native states may be executed in 
British India to be published in, 
a. 434. 

Notification exempting peieons of rmnk 
from personal appearanoe may be 
pubHabed in, a. 642. 

High Qoart making rules to publish 
them to a. 652. 

General average— 

Farm of fdatni to loss by, ach. iv., 
No. 52 , 
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Sold by factor, form of plaint for prioo 
of, 8ch. iv., No, 3. 

Sold at fixed price and delivered, form 
of plaint for price of, ecb. iv., No. d. ! 

Sold at reaaouable prict^ and delivered, 
form of plaint for price of, ach, iv., 
No. 7. 

Delivered to third party at defendanl’i* 
request at fixed price, form of plaint 
for price of, sell, iv.. No. 8. 

Sold at fixed price, funn of plaint for 
price of, «cm. iv.. No, 10. 

Sold ut Tcasotiahlc prict% fonn of plaint 
f<»r price of, «ch. iv., No. H. 

Made at defendaui’H request and not 
accepted, form of plaint for price of, 
Bch. iv., No. 12. ; 

Sold at auction, fonn of pkint for defi- 
ciency upon re -Kale of, Kch. iv., No. 
13. 

Form of plaint for freight of, ach. iv., 
No. 24. 

Sold, form of plaiut f<ir not deUveriiig, 
Hch. iv., No. .51). 

Form of plaint for refusal to deliver, 
iM'h. iv., No. 75. 

Oovemment — 

Suita by or against, ti> Itc inatituieil iu 
name of mjcretary of ataUi, h. 410. 

Who are ree<>gniHe<l agents of, «. 417. 

PlatutM in suits by secretary of state, 
H. 418. 

(jovernment-plcfiuler to be agent of, for 
receiving process, s. 419. 

Appearance and answer by secretary of 
state, 8. 420. 

Attendance of person able to answer 
questions relaUng to suit against, 
S. 421 . 

Service on public officer, s. 422. 

Extension of lime to enable public 
officer to make reference to, s. 423. 

Notice previous to suing secretary of 
state or public officer, s 424. 

No warrant of arrest to l>e issued in such 
suit without the written consent of 
district jadee, s. 425. 

Application where, undertakes defence, 
8.426. 

Procedure where no such application 
made, a. 427. 

DeCeiMiant not liable to arrest before 
judgment, s. 427. 

procedure wbens decTDO is against pub- 
tic officer, s. 427. 

Exemption of puldkt officer from per- 
sonal i4>pearanoe, s. 428. 

Oimrnme^ pUoMT — 

Includes any officer sppmnted by local 
mivemnicfit to perforin fnnettons 
unpmard by thk code, s. 2. 


0(mrnmtint pUadsr <ootitd.)~ 

To be sgsnt of government, a. 417. 

Grounds o/ appealr^ 

To Ix' sot forth concisely, s. 64t, 
Ap|>elkui to confine himself to, a. 542. 
Guardian — 

Fonn of phiint by master against ap- 
prentice’s, sell. IV., No. bl. 

See Minor. 

HeaHng of miit — 

Procedure for Uks, «s, 179—19,1. 

Heir — 

Claims by or amiinst, not 1«» ho joiueil 
with {Xirsoual claiuiH, s. 44. 

High couH — 

Power of, to transfer suits, ss. 23, 24, 25. 
May execute deorijcs of other cnmrts, 
s. 227. 

To iimke rules regimling saltMi in oxocu- 
tiofi, H. 287. 

To nifike rules for aditiissioo of affidavits 
as evidence, s. 647. 

Handle — 

institution of summary suits on, ss. 
532—538. 

Immediate indoreer — 

ForiiiHof plainUbysubsc^ltiertt indorses 
against his, sch iv., Nos. 34, 44, 

Immediate poneetmon — 

Uf subject of suit, when party may bo 
put in, s. 6t)l. 

Immoveable property — 

Delivery of, under decree, s. 263^ 
Delivery of, under decrtTC, vrheu in ten- 
ant’s occupancy, s. 264. 

Sale of, in execution of decree, s. 304. 
Postpone incut of sale of, to enable de- 
fendant to raise amount of decree, 
s. 3*)5. 

Deposit by purchaser of, s. 306. 

Time of jsiyiijent in full, s. 307. 
PnKJodure in default of payment, s, 308. 
Notification on re-salc, s. 309. 

Co-sbarer of a sliare of undivided estate 
sold in execution to liave preference 
in bidding, s 310. 

Sale of, not U> ho set sskle on ground of 
irre^ilarity, unless incase of substan- 
tial injury, s. 311. 

Effect of objection being disallowed, and 
of its iHung alliiwod, s. 312. 

Power to apply to set aside salo, s. $13. 
Confinoatton of|saie, s. 314. 

If sab set aside, prt^ to bo retumod to 
purchaser, s. 315. 

Certificate to purebsuer of, i. 316 . 
Denktni purcltacKrr not reoognixerl.s. 317. 
Delivery of, tn oeciipaney of jud^ent- 
^ debtoTi s. 318* 
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tmfMviMJbh property (ooiitdi)~ j 

ik^v&rv o£, ia oocapmcy o£ UxMit, 

Power to p<rc«eribc nilei for transfer- j 
ring to collector execution of decrees 
for sate of, s, B20. 

Power to prescribe rules as to transmis- 
sion, execititon, and re-transnUssiou ^ 
of decrees, a. 320. 

Power of ooileotor as to sale of, in exe- 
cution of decree, a, 321. 

Power of ooUuctor aa to execution of 
ocTtain money -decrees so transferred, 

s.m. 

Prooedureby oolloctor in cases of de- 
cree for money, s, 323. 

Bale by collector, s. 324. 

Bale to be repoited to court by collector, 
«. 323. 

Collector to render accounts of sale, 
a. 336. 

V^hen court may authorise collector to 
iiti^ public sate of, s. 326. 

Local rules as to sales of, in execntion 
of decrees for money, s. 827. 

When a person tmv he put in immedi- 
ate possession oi, tlie subject of dis- 
pute, s. 601. 

Conveyed, form of plaint for purchase- 
money of, soh. iv,, No. 14. 

Contirscted to ho aidd, form of pliunt for 
purcliase- money of, sch. tv., No. 16. 
Fonn of plaint by absfdute owner for 
posseaaion of^ soli. i>«, No. 34. 

Form of plaint by tenant for puasoasion 
of, sch. iv., No. 35. 


Of documents (sso /Xwiimafi/s). 

Of moveable property Iteing subject of 
appeal to queen, a. 608. 

Imprieonm&nt — 

Of jttdiriiientHlebtorf to be in jail of 
dUtrht, s. 336. 

Kot to exceed six months, and, where 
deecee not more than 50 re., not to 
exceed mx weeks, s. 342. 

Period of, where defendant fails to 
give security or find fresh security 
before judgment, s. 431. 

grant^ for ooinmitting 


Xnjanctkm. granted xor ooinmitting 
hreaoh of contmot or other injury to 
be enforced by, or sttaohment, a. 433. 

Inability^ 

Of pleader to atumer, ooiiiiei|u«Bee of, 
s. 120. 

tndemnUp^ 

Otviiig oil!« b aidia on loot 
stnimenta, a. 31. 

Fonn of plidnt on agreement of, sob. 


Indorsee — 

Against drawer, acceptor, and indorser, 
form of plaint by, sch. iv.. No. 46. 

IniiTmity — 

Uotnmission to examine witness unable 
to attend from, s. 383. 

Injunction — 

Granting of, in what cases, s. 432. 

To restrain repetition or continuance of 
breach of contract or other injury, 
S.433. 

Enforcement of, in suit to enforce 
, breach of contract by imprisonment 
or attachment, s. 493. 

Notice to opposite party before grant- 
ing, 8. 494. 

To corporation binding on its members 
and officers, s. 495. 

May be discharged, varied, or set aside, 
s. 496. 

Compensation for groundless, s. 497. 
Restraining waste, form of plaint for, 
sch. iv., No. 100. 

Against diversion of water-course, form 
of plaint for, sch. iv.. No. 102. 

Form of plaint for restoration of move- 
ahlcH threatened with destruction and 
for, sch. iv., No. 103. 

Iniurics — 

r Caused hy negligence on railroad, form 
. of plaint for, sch. iv., No. 87. 
r Caused by negligetit driving, form of 
plaint for, scb. iv., No. 88. 

‘ Insolvency— 

When plaintiff's, bars snit, s. 370. 
Matters relating to, under as. 351, 352, 
353, or 357, are appealable to high 
I court only, s. 568. 

Insolvent — 

Court before which a judgment-debtor 
I is brought up under arrest to inform 
him that lie may apply to be declar- 
^ ed an, a. 336. 

I Any person arrested or imprisoned may 
apply to be declared an, s. 344. 

> Contents of application, s. 345. 
f Bubseription iim verificatioii of appli- 
cation, a. 346. 


Service on deeree-holder of copy of im- 
plication and notice of court, a. 347. 

Power of court to serve other cfoditonL 
S.346. 

Power of oouii to release impltoaat 
jail, s. 343. 

Piooednre at hearing, «. 350, 

Declaration of insotveiKjy and appoint- 
ment of receiver, s. 3ol. 

Oreditoni to prove their debts, a. 852. 

AppltcaiioiMi by crviRtors to l3^ tndud- 
^ in insotvent's schedule, s. 353. 
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Inaatvent (contd.) — 

ord«r ^>|)<^ting raodver, 

Bcceiver to give security to ooUeot as< 

K. 355. 

Bischari^e of, ». 355. 

Duty and remuneration of recoiver. 

«. 356. * 

Effect of discharge of, s. 357. 

When court may declare, abaolred from 
further liabilit 3 % 8. 358. 

Procedure in caae of dtHhonoai apptica- 
tion, ft. 359. 

Invefttment of oourta oUier Uian difttrict- 
courtft with inaolveucy-imwerft, a. 360. 

In»p€ction — 

Of dt»cuinentft (aee Documetiti). 
Jvdalvients — 

Payment of decree by, a. 210. 
ImtitlUion of muta — 

Place H«. 15 — 25. 

To be commenced by preaentiug plaint, 
ft. 48. 

IvBtniTiieni^ 

For payment of money only, forma of 
plaintft upon, ach. iv., No. 28. 

Ini event — 

l>*MTee may order, n. 209. 

UfH-ree may order, on payment by in 
Htaifiiotitri, ft. 210. 

Decree may order payment of in<Mine- 
profitft with, h. 211. 

Qm rejritnlitijr, to be dealt by 

court eae<!«itinK decree*, a. 224. 

On ftUfn de|,H»ftiUHj by defendant not a! 
iow**d to pUintift after receipt of 
notice, a. 37H. 

Wh«’n a {wrfy ia put in iinniediab* pt.K- 
of land, the aubpet <»f ^uit, 
by the |my merit of |*overnmefit-iv- 
venue, (fVMirt may order dt faulbr to 
y»fliy, ft. 

In fet'lucutory m*<U rn — 

Power to ortier dclentiun of property, 
and to authari%<» entry, taking of 
mamplea and experiiuenta. e. 449. 
Pow»,T to order uule of periah-iilile arti- 
cles, ft. 4518. 

Application for inicb ordum to be after 
notice. ». 500. 

When party may be put in imnuMlkte 
of land, the wibject of 
diaputc. a. 5flt. 

DetKHft in court of moiiey or oUier 
ttiing, ft. 592. 

Inlermedifiie indartier — 

Fonttft of p^ntft by ftobnequent in- 
doraee agaiiMt, aclL tv.. Non. 36^ 45. 
Inierplm 4 hr— 

FiHm of phmi m, icb. hr., No. 104. 


Iiderjjleader-mit$^ 

U»y be tniiiituied when, e. 470. 

Plaint in, a. 471. 

Peyttieut of thing claimed into owirC 
a. 472. ^ 

Procedure at ffrat bearing of, «, 47H, 

When agents and teuanta may infttitnte. 
ft. 474. ^ 

Plaintiff »a coat in, a. 475. 

Procedure when defendautw mm aumg 
fttake-holdere in, a. 476, 

ion- clou^ 

B. 2. 

Interrogatories— 

Any party may deliver, a. Itl. 

Service ut, a. fS2. 

Inquiry itiio propriety of, a. 123. 

Service of, on ofBoer of corporatiem or 
company, a. 134. 

Power to atrike out irrelevant, a. 125. 
Time for tiling affidavit in aniiwet to» 
a. 126. 

Procedure where a par^ omlta anffici- 
ently to anawer, a. 127. 

Hegarcling poaaewion of doonmenta, 
a. 136. 

(^nmniiaftton for examination on, a. 383. 
Iniertmktion — 

Filing of award in matter mferiwd to 
arbitration without court 'a, a. 525. 

Inventory— 

Application for attachment of moveable 
pi’ 0 )>erty b* be accoinpaoied by, a. 236. 
Rejection of application if nnacooiu* 
pauted by, a. 2<i5. 

Invent igation — 

Of c.«mplainta of reatating execution of 
dccri’c, a. 32S. 

Of claim# to property attached bafore 
judgment, a 4H7. 

In'^egtdari ti ee — 

Not to vituvfe pale of moveable pro* 
pi rty, ft. 

Not to vtlip'e pale of tntmoveablft pro* 
petty, ft. 311, 

Deerpea not to he reveraed or tnoilid *4 
for err»>ra <3r, nt t affecting nivriia or 
jurimliction, a. 57S. 

When they may be act forth in memo* 
imndutn of appeeh a. 591. 

Irrigation — 

Foim of plaint ier ohatroeliim right to 
use water for, aoh. iv., Ho. &I. 

Ifsmee — 

('raining of, a. 146. 

To be framed from udiel melerkl% 

a. 147. 

Cenrt mey exemine witneeae# or doon* 
menta before framing, a. 146. 
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MOM (contd,>~ 

Power to add, anoiid, or afadke ooti 
a. 149. 

QaeHioes t>{ {ft<3t or law may 1:^ agree* 
meat be stated ia the form of, s. IMK 
Oottti may pronoonoe jiudgment if satis- 
fied that the agreement was executed 
in good faith, a. 151. 

Ihrammg of, hy appellate court for lower ' 
eourti s. 566. 

Jail — 

fietviee of summons in, ss« 87, 88. 
Itnprisonment of judgment-debtor in, 
s, 536. 

Conitoittal of dcfenrlant to, on failing 
to give Hi^ciirily, or tiucl frenli secu- 
rity^ before jiKigtiicutf s. 481. 
Joinfler — 

Of pimiitiffs, adicn there may ho e, «. 26. 
Of di^l'cri lantH, when tliera luay be a, 
s. 28. 

Of parties liable to the sanio contract, 

». 29. 

Of causes of action, s, 45. 

Joint-stock companies — 

Herricc ot iuicrrogatorics on, a. 124. 

Judge — 

Magisumto, or either judicitd officer cx- | 
eiupt from arriist while going to, pre- 
sitiiug in, or returning froiu his court, 
a. 642. 

Juilgment — 

At first hearing, as. 154, 155. 

When Oiiurt to pronuuruu-, h. 198. 

Power to prunounci). written by judge’s 
predecessor, a. 199. 

Language of, a. 200. 

TraiiHUtion of, s. 201. 

To be dated and signed, s. 202. 

What to contain, s. 20.3. 

Court to state its decision, with the rea- 
sons thereof, on each separate issue, 
s. 2U4. 

Piiblio otiioor not liable to arrest before, 
a. 427. 

Arrest and attachment before, as. 477— 
490. 

By default in suit for injunction, a. 497. 
To be according to aw^ard, a. 522. 

In cases ref errea by agreement to court’s 
dt^etsion on queations of law or fact, 
a. 531. 

In appeal whan and where to be pro- 
nouneed, a. 571. 

Language of such. a. 572. 

Translation of such, a. 573. 

Ooiilenla of auob, a, 5TA 
Ur a mildly of judgea, a. 575t. 
mycatifirin, aaryi ofroTerae daclea, 
a. 577. 


JvdgmcTU^deUor^ 

May be prrested at any |buL a. 

Shall not be arrested m his hoose after 
sunset. 8. 336> 

May apply, when brought up, to be de- 
clared an insolvent, s. 336. 

Warrant of arrest to direct him to be 
brought up, 8. 337. 
Sttbsistence-ailowanoe of, s. 338« 

Release of, e. 841. 

Jurisdiction — 

Saving of, of military courts of request, 

8 . 6 . 

Saving of, of single officers appointed to 
try small suite in Madras and Bombay, 
s. 6. 

Saving of, of village- mnnsifs in Madras, 

8 6 . 

Saving of, of village and dietrict pan- 
chivyats in Madi*as, s. 6. 

No pstKon eieinpt from, hy reaAon of 
dsHcent or place o! birth, s. 10. 

Of civil courts, s. 11. 

Suits to lie in court within whose, sub- 
ject- matter is situate, s. 16. 

0th er suits to lie in court within whose, 
defendants reside or cause of action 
arose, s. 17. 

Power to stay proceedings where all de- 
fendants do not reside within court's, 
s. 20. 

Application by defendant to transfer suit 
to another court having, iw», 22—25. 
Itelinquishiuent of part vt claim to bring 
it within, a 43. 

Security may be taken before judgment 
from defendant about to leave, s. 477. 
Security may be takeu before judgment 
from defendant about to remove hia 
property from. 8«. 48.3, 484. 

No decree to be revenied or modified for 
error or irregularity not affecting 
merits or, s. 578. 

Land — 

Form of plaint for breach of agreement 
to convey, sch. iv.. No. 56. 

Form of plaint for breach of agreement 
to piircnase, ach. iv., No. 57. 

Form of plaint for breach of agreement 
to complete puroham aoh. iv.. 
No. 5a 

Form of plaint for treapaaa on, ach. iv.. 
No. 71. 

See ImmomahU property. 
Landiord^ 

Form of plaSnt by tenant a|^odh with 
special damage, ach. iv.. No. 67. 
Whop tenant may inetitute tnlerpUader* 
matt against lii% a 47A 

Language — 

Of ettbmmale eontta^ a. 645- 
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Law-^ 

Agreement nf pertiee to refer queetiona 
of, to court** deciakm, a. 627. 

Failure to determine tome material iaaue 
of, or oaage having the force of, to be 
ground for appeal, a. 584. 

Appeala to queen muat involve some 
Bubatantial qoeation of, a. 696. 

Keferei^ to high court on queaiiona of, 

Powera of registrara of amall eauae oourta 
to atate eaaes involTing queaiiona of, 
a. 646. 

Lectse — 

Form of plaint for rent reserved in, 
Bch. iv.. No. 20. 

Leave — 

Before decree next friend or guardian ad 
U^em not to receive money vritVioni 
court’*, a. 461. 

Next friend or guardian not to cumpro* 
miae without court’*, ». 4(i2. 

In *nit«s on negotiable inatniToent* de- 
fendant not to a|q>ear without, a 532. 

Leave of absence — 

Military men unable to obtain, may 
authoriiu^ any (icraon to auu or defend 
for them, a. 465, 

Legal repreAeniative — 

Of deceased plaintiff may apply to have 
hia name entcnil, ». 363. 

Procedure where no application i» matle 
by, *. 304. 

Procedure in caae of death of «ol© or 
sole surviving plaintiff, *. 365. 
Abatement of suit where no application 
i* made by, a 366. 

Pr«)cedore in case of diaputc as to, 
a. 367. 

Procedure in caac of leath of one of 
several defendant* or of sole or sole 
stirriving defendant, *. 3fW, 

Legatees — 

Form of plaint for administration by 
special, *ch. iv.. No. 166. 

Form of plaint f^ admin isiratton by 
(lecuniary, ach. tv., No. 107, 

Lessee — 

Form of piaiitt for waste by, seh. iv.. 
No. 83. 

Letter — 

8ubstitniton of, for summoat, a. 91, 
Libel — 

NosuH to be brought by paupar for, 
s. 402. 

Form of plaint for, scb. iv,. No, 69. 
LimUalian-law— 

Not alEeded by first esiU a. 374 * 


»» cnrit noctmnia tdil 

Live-ttodc— 

Powrr to mtlw rniM tm vwiiitMMiM oi 
attached, a, 268. 

Load — 

F<m of plaint hy ship-owner agatuat 
freightor for fading to, sch, iv,, 

No. 70. 

Local amfemm^t — 

May aeclarc, in case* where concurrent 
civil jiiri«dicti(iu i* given to commie- 
woner anil deputy commiaaioncr, 
which of *ucli ollicer* shall ho 
deeme<l to lie diHtriet court, «, 4. 

May by notilieotinn in the giiatetto 
fransxer to colkxitor execution of ile^ 
eree* for sale of hind, *. 320. 

May nreecrtbe rulcH for tnuiKmiKsirin to 
colUH'tor of duorun* for execution, 
ft. H20. 

May make rule* a* to aale* of lantl in 
execution of di«oTv‘es, *. H‘17. 

May invest courl* oilier than cUstriet- 
court* with uisiilvcnt jurtHdietion, 

*. 360. 

May »‘xernpt person* of rank from per- 
sonxil ajjpearanee, *. 641. 

May prf^Hcrihe. rule* for each court, 
«. 645. 

Local invmtigatian — 

CommiHwiim for, k. ,H92. 

Local laws — 

Saving of certain. *. 7. 
iiow far tUi* code, applies to, a. 7. 
LiHlglng — 

Form of pkiul far bo’inl aud, scb. iv,, 
Ko. 23. 

Loss — 

By gimeral average, form of plaint for, 
Vdi iv.. No. 52. 

By particular average, form of plaint 
fur, sell, iv., No. 5.3. 

By r«f-Kale,dc'faulting |mrcha*t?r answer- 
aide for, «. 293. 

Of cawte, no suit to >w* brought hy pan- 
jH*r for. *. 4(12. 

By default or negligence, receiver to 
make good, *. 5()3. 

Majority — 

Dei^ision to be hy, when app<^4it heard 
hy two or more judges, *. 575. 

Mak^ — 

Form of plaint hy payee agamai, aoh, 
iv.. No, 29. 

Form of pUint hy first indorsee against 
sch. iv.. No. 3&. 

Form of plaint by soliaeqitent liulorBee 
against* sch. iv.., No. 31. 

Form of plaint by first indorsee againat, 
•ch. iv.. No. 32. 

C. P. 50 
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Jfafcw* (contd.) — 

Fimii <rf plaint hy 'anbscqnent indomee 
ttgaiuHt firat and accond indorsee, 
ifcJt. iv., Ko. 36. 

Malicums proaecuti^m — 

Forrn of pmtnt for, nch. iv., Ko. 93. 

Manvfmiure — 

Form of pluint for carrying on noicioua, 
ach. iv., No. 79. 

Jtarive policy — 

On lo«t by pertlfi of «ea, form of 
plaint on, *»cb. iv., No. 49. 

Marking — 

Of d(>citriienta pat in evidence, a. 141. 

Mo/rriage — 

8ait not to abate by reaaon of, a. 369. 
ConritH^ atutt^ment under a. 58 in Hint 
for breach of promiac of, ech. iv., 
Ku. 114 

Married 'tvoman — 

Not to be appuiiitod guaixlian ad 
«. 457. 

Maetfv— 

Form of plaint by, agaiiiHt father or 
gimrdiuu of apprentice, Hch. iv.. No. 
6 - 1 . 

Form of plaint hy «p|n^utico ogainat, 
ach, iv., No. Cf». 

Mate r ial 8 — 

At fixed price, fonn of plaint for aer- 
viecH and, woli. iv., No. IH. 

At ri'UHonubte price, form of {daint for 
aervdcca and, acli, iv.. No. 19. 

Memimmdun of appeai — 

Wh«t to contain, h. 541. 

EejecUoa of. if not drawn up in protK'r 
form, s. 543, 

Bi4# Apimal. 

Memorandum of etriden ^ — 

In nnapmtalable cases judge may make, 
a. 1H9, 

MeHie — 

No decree to bo reveniod or modilietl 
for error or irregularity not aJQfeeting, 
a, 6TB« 

Mmne-profiio^ 

CUdme in retpeci of, «, 44. 

Decree may order |>aymeiit of^ with 
tereei, «. tU. 

Deteiminatloii of, pfior to paeatng de- 
dW, a. WL 

Court execmtiiit decree to determine 

qtimkm reg^itig, e, 944. 

Dtmf tor,ii.25S. 


Military cantonmefO*— 

In Bombay^ eaving of jmieJiciioa and 
procedure of officers appointed to try 
small suits in, s. 6. 

Execution of warranto of arrest in, 
s. 469. 

Military courts of requests — 
Saving of jurisdiction and procedure of, 
8 . 6 . 

Military men — 

Suita by or against, ss. 465—469. 

May auUiori/.o persons to sue or defend 
on tlicir behalf, s. 465. 

Persons so authorised may act persott> 
ally or appoint pleaders, a. 466. 
Service on persons so authorized, or on 
bis pleader, to bo good, s. 467. 
Service on ofticers or soldiers, 8. 468. 
Execution of warrants of arrest in can- 
toninenta, s. 469. 

Military panckdyats — 

Saving of jurisdiction and procedure 
of, 8. 6. 

Minor — 

Must sue by next friend, 8. 440. 
Application on behalf of, to be made 
by next friend or guardian ad litem, 
H. 441. 

Plaint ftlcd without next friend to be 
taken oiT the tile, s. 442. 

(luiirdian mi litem to be appointed by 
court, B. 443. 

Order obtained without next friend or 
guardian may be discharged, a. 444. 
Wfio may he next friend, ». 445. 
Keumval of next friend, b. 446. 
Ketireiiicnt of next friend, «. 447. 

Stay of proceedings on death or re- 
moval of next friend, a. 448. 
Application for apr^intment of now 
next friend, 8. 449 

Courhc to be followed by minor plaintiff 
or applicant on coming of age, a. 450, 
Where he elects to proceed, s. 451 . 
Where he elect# to abandon, «. 452. 
Application under s. 451 or a. 452 may 
be maile ex and must be proved 
by affidavit, s. 453. 

When minor co-plaintiff on coming of 
age may apply to have liia name 
stnick off, 8. 454. 

When he may apply for dismi«aal of im- 
reasonable or ituproper 8011, s, 455. 
Petition for ap|>ointmciit of goardian 
ad litem, «. 456. 

Who may be guardian ad likm, •. 457. 
Guardian neglecting bis aoit may be re- 
moved, a, 458. 

On death of guardtm p ead b i tif lUe new 
guardian to be appcMnted, a, 459» 
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Minor (contd.) — 

Procedure where euforoemeot of decree 
is applied for ag^aioat heir or repre- 
seutativ'e, heitig a minor, of deceas- 
ed, s. 460 

Before decree next friend or guardian 
ad VtUm not to receive »iioney without 
leave of court aufl giving at^curity» 
b.461. 

Next friend or guardian not tt> con»prt>- 
miae without leave of court, a. 462. 

Sections 440 to 462 applied to pcTKons 
of uQHOund mind, h. 463. 

Sections 442 to 462 not to apply to 
wards of court, «. 464. 

MisceUaneotia proceedingit — 

Procedure in, a. 674. 

Misconduct — 

Award may be aet aside on ground of, 
8. 521. 

Misjoinder — 

Suit not to fail by reason of, ». 31. 

Time for taking objection to, «. 34. 

Mistake — 

Of fact, form of plaint for money re> 
ce*ved by defendant through plaint' 
iif’s, sch. iv., N(». 4. 

Form of plaint for remission of wn- 
linict on ground of, acb. iv., No. 1^. 

Money — 

Deenjo for, how to be enforetHi, s. 1254. 

IiTunedittto execution of docree for, not 
oxwoding K«. l,CHKj. u. 256, 

Modes of paying under detjree, s. 2.i7. 

Payment of, out of court to doenre- 
ijolder, s. 258. 

Deposited in court or with public ontcer, 
utlachmtml of, a, 227. 

Deposit of, in Heu of security before 
iudginent, s. 479. 

Jfffwey ( form of plaint for)— 

Lent, scU. iv., No. 1. 

Becetved to plaintiflf’s use, sch. iv., 

No- 2. . , . . 

Beoeived by defendant through plaint- 
iff’s mistake of fact, sch. iv.. No. 4. 

Paid to third party at defeudaoCs re- 
quest, sch. iv., No. 5. 

Mortgagee — 

Claiina by, «. 44« 

MeveabU property — 

In possessioft of dofnodant, attachment 
of, a. 269 

Boles as to aale of, a. 296. 

Payment fw, sold, s. 297. 

Irregnhurtty not to vitiate k;*!© of, s. 2^. 

Deli^^ ot, to purchiass at pohUo sale, 


Movea}jle pi^operty (coatd.)— 

Delivery of, to wiuch ju^menf-debtor 
is cutiUeii subject to lien, s. 30(1. 
Dtdivoiy' of debts and Khan^e, s. 801. 
Transfer of negotinble instrumouta and 
ahiUCM, s. 302. 

Vt'stiug Older in case of other, s, BOB, 
Arrest before judgment in suits for, 

«. 477. 

Attachment of, before judgtnoui, 4B3. 
Form of plain t f<>r bniscli of warranty 
of, sch. iv.. No. 68. 

Form of plaint for tres|»asa on, sch^tv.. 
No. 73. 

Form of plaint for conversion of, sch. 
iv.. No. 74. 

Form of plaint for wrongful taking of, 
sch. iv.. No. 96. 

Form of plaint for wrongful detention 
of, Hch. iv., N/k 97. 

Mufassal s. c, cottrfa— 

Chapters and seciious extended Ui, 
st'h. ii. 

Name — 

DeH<;ripti»m, and phiCK*! of abode of each 
jMirty to upjKjar in plaint, n, W). 

Of m-timl purchaser to be sUitis) in cwr- 
iificaU' of sale of iiiimov cabin pro- 
pf*rty in execution, s. 316. 

Names — 

(If persons exf'inptsd frmn personal ap- 
pcarattcc to l»c kept in high court and 
subordinate coiiru*, s. 641, 

Native chiefs — 

\Vle» are recognized aje^oits of, S. 432. 
Bncmpt from arrusi, s. 433. 

Native princes — 

Execution in Urithili )udia of deemm of 

1 courts of, s. 434. 

Native slates — 

Execution in British India of docrens 
of ciMirts of, a. 434. 

Necessaries — 

Fiimisbed to family of defcwtailt s 
toHtiitor, form of puiinl for, scU. iv., 
No. 9. 

Negligence — , , . 

On railroad, f<u*m of plaint for injttfwa 
causeil by, soli, iv., No. 87. 

Negligent driving-^ 

Form of pUtm for injurios caused hy„ 
sch. iv., No. 88. 

Negotiable iifmirumente^ 

f&it« on Ic^ s. 61. 

Docme for, s. 261. 

Form and effect at mvdormmeiA of, bjf 
ooofi, s. 26^1- 
Attachment oft 
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NegotiahU imtrumentB (oantd.) — 

Halt) of^ throttffh Inroker, «. 296. 

Delivery of, alter aeizure, to ptirchaser, 
a. 2w, 

TnmMfer of, after sale, a. 302. 

of aomtimry auita on, a. 532. 

Defendant ahowing defenoo on meritn 
to have leave to appear and defend 
Hunmiary on, a. 634. 

1 * 0 wer to order, to be deposited with 
officer of court, a. 535. 

Recovery of cost of noting non>accept- 
*an<;e of, H. 536. 

Procedure in Huita as to, s. 537. 

Power to extend provisiona relating to, 
a. 638. 

ITewBj^peTB — 

Application he declared an insolvent 
fnay be published in, a. 347. 

Next friend — 

See 


Nomination — 

Of arbitrators, a. 507. 

Non-acceptance — 

Form of plaint by payee against drawer 
for, sell, iv., No. 41. 

Of foreign bill, form of plaint Viy payee 
aguiuht drawer for, sen. iv., No. 47. 

Non-apnearance — 

Of both parties, procedure in case of, 
a. 98. 


Of defendant, procedure in case of, 
a. 100. 

Of plaintiff, pnjcediireiin cate of, a. 102. 

Of one or more of several plaintiffs, 
procedure in case of, s. 105. 

Of one or iiior’ of several defendants, 
proceilurc in case of, s. 106, 

Of |Mir1y onlered to a]>pi>ar in person, 
prtKHMiure in case of, s. 107. 

Of witness, prooeduni in oaao of, a. 170, 

Non-attendance — 

See iVoif-apjEHtarancs. 


Non-joinder — 

Time for making objection to, t. 34* 

Notice — 

To opiKwite party to apply to stay pro- 
cetMinga, defendant not rcaiaing 
wi^in court^a juriadiction may 

To opimsite party to apply to transfer 
suit to another court having jitrie* 
diction, defendant to give, as.^— 26. 

Where one party attiMi or defends on be- 
half of aU having wme intereet, a. 80, 

To oppoaite party to apply to net aiude 
decree, e. 109. 


Notice (contd.) — 

No decree to be set aside unlesa oppo- 
aite party ia served with, a. 109. 

To demand admission of genainenesa 
of documents, a. 128. 

To produce documents for fnepection, 
a. 131. 

Whore decree baa been transferred by 
assignment, application by transferee 
for execution not to be granted un- 
less he has served transferor and 
judgment-debtor w ith, of such appli- 
cation, s. 232. 

To sliow' cause why decree should not 
be exoctib'd, s. 248. 

Of day to opposite party for receiving 
evidence of p)aii|H*riHni, a. 408. 

No suit to be instituted against public 
officer or government without previ- 
ous, s. 424. 

Of application by minor eo-plaintiff or 
coming of age to have his nanv 
struck off, service of, s. 454. 

Of application by minor on coming of 
age to diHiriisH unn;asonable or im- 
proper suit, 8. 455. 

Of application for enforcement of de- 
cree against heir or representative 
being a minor, of deceased, to be 
served on guanlian, s. 460. 

To opposite party iK'fore granting in- 
' junction, s. 494. 

To oppt>»ite party of application for 
! sale of p€*rishablc articles, or f or ileten- 

tiou, inspection, and presenratiou oi. 
property beiug the subject of suit 
or tile taking of samples and experi- 
meuts, 8. 499. 

To arbitrators to appoint umpire, s. 51 1 

To court where ai'bitrators cannot agree 
s. 515. 

To parties of the filing of award, s. 516. 

To show cause wdiy an agii’emcnt U 
refer to arbitration should not be 
filed, a. 523. 

To show cause w’hy award made witl 
court's interx^ention should not be 
filed, 8. 525. ^ 

Of appi^ to lower court, a. 550. 

Of day for hearing ap|wal, publicatioi 
and service of, s. 5^. 

Of ap|H}iil, dismissal of a{:>peal wlier 
appellant fails to deposit cost for 

Of day for pronooncing judgment lii 
appeal, a, 571. 

Of application for review of judgmen 
to opposite party, s. 626. 

Noticea — 

Serrioe of, a. 94. 

Poatage for eervice of, a. 96. 
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Kotification — 

* Lo<^ govern nient may extend any por- 
tion of this code to presidency* s. c. 
courts^ 8. 8. 

Of re-sale of immoveable property, 
e. 309. *- r .. 

Declaring in what areas collector may 
execute decrees fur »ulo of immove- 
able property^ b. 320. 

Investing courts otbor than district' 
courts with insolvent iurisdiction, ». 
360. 

Declaring that decrees of native staten 
may be executed in British India. 
H. 434. 

For extension of provisiouft relating to 
negotiable instrumeiits, ». 538. 

Exempting persouH from jH*rsonal ap* 
pearauce, s. 641. ^ 

Noxious manufacture — 

Form of plaint for carrying on, sch. iv., 
No. 73. 

Nuisance — 

Form of plaint for ubatemeat of, sch. 
iv., No. 101. 

Oath — 

To declarants of riflidavit by whom to 
be adaiiuistered, s. 1 37. 

Objection — 

To misjoinder, time for taking, s. 34. 

To attachment of attached propirty, 
8. 278. 

To sale of property attached, «. 312. 

MeiiioraDdum of ap|>eal to set forth 
grounds of. s. 541. 

By respondent Xo decree ap|>eakd 
against, s. 561. 

Obstruction — 

To officer executing decree for po«Hcs- 
sion of ])rotK‘rty, s. 328. 

By claimant otlier lhan judgment-delitor 
to execution of decn.Hj tur (Kisscasion, 
s. 331. 

To purchasers in obtaining p^iescsssion 
of iuimoveahle proiKfity, h, 334. 

By claimant other tlnin defendant to 
execution of decree for poatM^ion, 
a, 335. 

To apprehension under warranty penalty 
for, 8. 651. 

Of way, form of plaint for, aoln Iv., 
No. 80. 

Of riglit to niie water for irrigation, 
form of plaint for, sch. iv., No. 82. 

Occupancy^ 

Of judgment-debtor deliveiy of im- 
moveable prfjperty in, s. 318. 

Of tenant, delivery of immoveable pro- 
perty in, s. 318. 


Oooupation — 

At ftxed rtmt, form of plaint for use 
and, Sidi. iv.. No. 21. 

At reasoiuiMe rent, form of plaint for 
use and, sch. iv.. No. 22. 

OJfel^ces — 

Under certain sections of the reoat 
Code coinmith'd during hearing, pro- 
cedure as to, s. 643. 

Offi^cer — 

S<»e Public Offimru. 

Officers — 

Suits by and against {sec Military men,) 

Omission — 

To sue for one of several remedies, s. 43. 

Opinion — 

rrt»ec(lua» when* tw'O or more judgf»a 
ditfer in, s. 575. 

Order — 

Pleader to p;i v cxwitHof, w here w ith- 

out minor heiug repr«*senled, s, 444. 

Minor mi <‘omiog of ago may apply ^or, 
discharging next friend, ». 451. 

Minor on eondng of age may apply for, 
disfiitsniMg suit, s. 452. 

To bring up defendant to show iumso 
why lie should not give security be- 
fore judgment, s. 478. 

For iinunciion, s. 422. 

For sale of fmiishable articics, s. 498, 

For detention, preservation, or 

lion of priifieriy Ixdng the subjeei of 
suit. «. 499. 

Of reference to iirhit ration, s. 5t>0. 

Ah to costs of arbitration, s. 519. 

Orders (apt^dable ) — 

List of, a. 088, 

Orders — 

Service of, s. 94. 

Postage for service of, n, 95. 

Original decrees — 

Ap|H*.als from, a. 540. 

Oudh'-^ 

Saving of Acta afflicting, •. C 

Owner — 

Form of nlaint by, for postie«i<ion of im- 
tnov cable property, »ch. iv., No. 94^ 

Panjdb — 

Saving of certain Act# affecting the, 
a. 4. 

Papers — 

Court may tend for, from ita own rc - 
cotda or from oilier oottrla, a. 137. 

Particular amrage — 

Form of pktnt for lorn by, ach. iv.; 
No* 53* 
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PaHicuJaTB — 

In pUtiti if not an re^mTed, court to re- 1 
k‘Ct it or retuf u it tor auicndment, I 
•w5$. 

Of net off to be given in written atate- 
meut, n. 111. ' 

Partim — 

Addition or substitution of, at hearing, 
s. 27. 

Liable on same contract^ joinder of, 
8, 29. 

Suit not to fail by reason of mis joinder 
of, M, 31. 

Pismissal or addition of, at first hear- 
ing, 8. 32. 

To suits instituted under s. 30, persons 
may apply to l»e made, s. 32. 

Tim© fo»‘ mking objections to non- 
joinder or mis- joimier <if, s. 34. 

May atiUmri^!© one of tlu*ir niiinbor to 
appear, plead, and act for all, s. 36. 

Appeamiicc of, ». 96- 

Kxanilnutiori of, at first hearing, ss. 
117—120. 

Airreeiiient of, to refer to arbitration, 
s. 506. 

Agreement of, to refer qjiestions for 
decision of court, ss. 527 — 631. 

To suit and their plcad<^rK nn<l rceog- 
ntsed agtmts ©aeitipt fn)ui arrest 
while going t»> or attentliug court for 
sueli suit, and while returning from 
oonrt, 8. 642. 

Partition — 

Of ©HtaU^, etiforeeraont of decree for, 
s. 265. 

Oouiiuiasion to make, s. 396. 

Partnership — 

Suit for disstdution of,, s. 215. 

Form of plaint for dissolution of, sek 
iv., Ko. 113. 

Pa$mge-nwney-^ 

Form of plaint for, sch. iv., No. 25. 

Pauper^appeala — 

Who may appeal as pauper, s. 592. 

Procedure on application for adinlsdon 
of, s. 592. 

Enquiry into pauperism, a. 593. 
Pauper^miU — 

Wlio may bring, a. 491. 

Wliat suits excepted, s. 402. 

Applioaticm to hmig, w be in writing, 
a* 403. 

Contents of implication, s. 403. 

How apfdicauon to be presented, a. 404. 

AppBcaiion to be rei^tod if not pro- 
perly framed, s. 4(1&. 

Eimminaticiii of anpliaiot, a. 406. 

Hki eaaminatioii by mxMsiiiloii if ap- 
pbcalioii presented by agrtMb*A06. 


Pauper mita (contd.) — 

On what grounds court may reject ap- 
plication, 8. 407. 

Opposite party to be served with notice 
of day for receiving evidence of ap- 
plicant’s pauperism, s. 408. 

Procedure at hearing, s. 409. 

Procedure if aoplicution admitted, s. 
410. 

Costs when pauper succeeds, s. 411. 

Procedure when he fails, s. 412. 

Refusal to allow appiicaut to sue as 
pauper to bar subsequent application 
of like nature, s. 413. 

When pluintiif nwy be dispaupered, 
s, 414. 

Costs of application and of enquiry in- 
to pauperism are costs in the suit, s. 
416. 

Pay- 

And tillowances of persons to whom 
native articles of war apply not 
liable to attachment, s. 266. 

Payee — 

Against maker, form of plaint by, sch. 
iv., No. 29. 

- Against acceptor, form of plaint by, 
sch. iv., No. 38. 

Agaiu-st drawtjr for non-acceptance, 
form of pliiint by, sch. iv., No. 41. 

Against drawer for uou-ueccptanc© of 
foreign bill, scb. iv., No. 47. 

Against acceptor, form of plaint by, 
sell, iv., No. 48. 

Payment — 

Into court of expenses of witnesses, s. 
160. , 

Of money out of court to <l©oree-holder 
by person executing decree, s. 268. 

Of coin or uuiTency- notes attached to 
decree-holder, a. 277. 

In full of purchase-money, time for, 
s. 307. 

pFoctnlure in default of such payment, 
a. 308. 

Of judgment-debtor’s subsistence-al- 
lowance, s. 339. 

Into court by defendant after institu- 
tion of suit, s. 376. 

Penalty^ 

For escaping from custody, or for re- 
SMtonoe or obstruction to apprehen- 
sion under wfurant, s. 661. 

Pending mite — 

Courts not to try suits pending in othjsr 
courts, 8. 12. 

PerUe of sea — 

Form of plaint on marine policy on 
vessel lost by, sch. iv.. No. 49. 
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Pension — i 

Not liable to aUacbment, a. 26S. I 

Perishable articles — ! 

Application for sale of, e. 49B. 

Permission — 

Of c<»urt, one party may me or defend 
on iudmlf ot all having name iiiWretit 
with, H. *50. 

No aliens to sue without govoraor-gene- 
nirs, 8. 450. 


Personal appearan/ie — 

Of plaintiff or defendant, h. 66. 

When dispensed with, h. 67. 

Exemption of puldie fdli<Trfrom, h. 425. 

Of diriM’tor, seeretnrv, or other ofKcvr of 
corporation or <^ompauy, when court 
may rcipiire, s. 456. 

.PetUn*n — 

Fur uppointment of guardian ad lU^m 

8. 4r>6. 

To app«*al to queen, s. 558. 

For certilifuU* that a ease is hi for ap- 
peal to queen, s. 6t)l. 

place — 

(M‘ hirth. no person ex(*mpt from juris 
di* l>y reUMiM of, «. 1th 

Of suing, sh. 15 — 25. 

Phii}it — 

Suits to he eomineneeed hy, s. 48. 

Language (»f, h. 45. 

What to contain, s. 50. 

To he sid»M‘rihed and verifi»*d, s. 51. 

ContelitH vf veriheatioii in, s. a2. 

Verification in, to he sigiieil and attest- 
ed, s. r>5. 

When to he returned for amendment, 
,s, 5.5. 

When to he rejected, s. ,54. 

Fnicednn- on rejecting, s. ,55. 

Ih joetionfd’. not to p'crinde fresh, s. ,56. 

Wlicii to he n‘ttim<*d for j»!>iscntati<'U 
lo pn*i>»*r cimrt. s 57. j 

Prooe^inre on rctimang. s. 57. 

Procedure ou admitting, «. 58. 

At the first hf'Hring court t4> exaiiiinc 
parties regarding allegations in, h 117. 

In suits hy aecretaTy of sUt«, s. 418. 

Suhscripthui ami vi nfication of, hycimi- 
panv or c‘or|»oniti«n, «. 435. 

May h** taken off the file if lU«d with- 
out next friend, «. 442, 

Plaintiff 

Who may he joined aa, a. 28. 

And hts pleader to auhocribe plaint, 
». 6L 

Or defendant not On be ordered to »p- 
pmr in perocm nnleim he rrakie with- 
lu Ui or (wliete there ta a railway) 
200 miles, a. 87. 


Plaintiff (contd.) — 

Resldii^ nut of Britioh India may be 

re«imrnd to give aootirlty for eonta, 

I Pleader — 

Deffniiion of, a. 2. 

Appearsnoc hy, «. 36. 

Appointment of, to ho in wriUngi a. 89. 

Effect of service of prockfSM on, «, 40. 

Examinathm of, s 117. 

UoumH|ueiice of liis refusal or Inahility 
to answer, e. 12<1. 

fH'rvice of interrogatones on, », 122. 

Appointment of, by uiiiilary men, 
s. 467. 

Any p<?r»on tuieresied may apply for 
appointment of new next friend on 
neglect of^ to do so, s. 449. 

Engaged in « stiit exempt from arrvfst 
w hile gtiirig to or att^mding court fur 
such suit, or while returning fnun 
court, s. 642. 

Policy — 

On veHM4‘l lost hy of sea, fonri of 

plaint on, Kch. iv.. No. 49. 

(hi C'argtj huat lost liy lire, fonn of 
plaint on, sch. iv,, No. 5(h 

On frt ight, form of plaint on, soli, iv,, 
No, 51. 

On dw’clling»houso, form of plaint on, 
soh, iv., No 54.* 

PoUutlon — 

Of w’ui4*r umler plaint iff land, fonn of 
j>laint for, sch. iv., No. 71. 

Possemitm — 

Of judgment-dchtur, attarhiuent of 
dehi, share, and other property not 
in, H. 268. 

Of flcfcndanl, attnidu.icnt of moveahlc 
property in, s. 269. » 

Of iinmovcrdde pro|s rty in iKrcopancy 
I of judgment debtor, purchaser l»uw 

bi h** f»ut in. s. HI 8. 

Of inmen cab!*' pwperiy in oc4 n|»fM:y 
of tenant, purciu*M?r how U» Ixr put in 
? 8.319. 

Of projMTty, |iro<i*^duro. in c»s« of oh- 
Nt ruction to execution of dccreo for 
a. :12H. 

Of land being anhject of suit, wlie: 
iiariy may be pot in immedwte 
a. SOL 

Of iminovoalde property, form of pkitr 
by owmr for, sen, iv., No. tW. 

Of ininu^vetthle property, fjmn of plain 
» by tenant for, ocbu iv., No. 95. 

.. Pofd— 

1 - 1 substHirted for oitmfaatia my Is 

) j oent hy. « 92. 

) Son ice by, s. 95. 
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For ntynioe of prcksese to be piad m ad- 
Viuioc, ». 96. 

Postponement — 

Df «. 278. 

Of nmIo of laud to enable defendant to 
rui«e amount of decree, a. 306. 

Pow.r-of ‘attorney — 

Advocate not required to present, a. 39. 

Pi^e^emptimi — 

Suita to enforce right of, s. 214. 

Presidency s. c. court — 

Codf5 not U» apply to til! specially ex- 
tended, H. H. 

Service of intifanaal prooesH by^ ». 86. 
Kxecution of decrecH panned m BuitH 
cognizable by fltnall cuii»e courts may 
be nmtic by, a. 223. 

Uf goodft Bold by a factor, form of 
dairit for, acli. iv., Ko. B. 
goods Hold at fixt*<l, niul deliverod, 
form of jdaint for, Bc.h. iv., No. 6. 

Of gtMuls BobI at rcaHonable, and deli- 
vered, form of plaint fur, sch. iv., 
No. 7, 

Of goods dedivered to third party at 
defendanrs requcal at fixed, form of 
plaiiil for, Bch, iv., No. 8, 

Of iieceHsaricB furnished to family of 
der<«ndaut*B tcHlator, form of plaint 
for, Bch, iy., Ko. 9. 

Of Bold at fixed, from of plaiut 

for, Hch. iv„ No. 10. 

Of goods Bold at reasonable, form of 
plaint for, Bcb. iv., No, 11, 

Of goods made at defendant’s requcBt, 
and not accepted, form of plaint for, 
Bch. iv., No. 12, 

Fon6 of plaint for aisrviccB at fixed, 
*ch. iv., No. 16. 

Form of plaint for Bervioea at reoaon- 
able, Bcn. iv.. No, 17. 

Form of plaint for aervicea and mate- 
rials at fixed, aoh. tv„ No. 18. 

Frr>m of plaint for »ervicc*B and mate- 
riaU at reaaonabk, ach. iv., No. 19. 

Private alienation — 

Of property after attachment to be 
voU a. 2m 

Pri^eye — 

Of cmemptioii from pemonal appear- 
ance, local government may confer 
on any pemoit, a. 641. 

OiHini of oc^mmiaaton rendered necea* 
aaiy by olainung anoh, a. 641 « 

pTOceeth^ 

Effect of aervice of« on reeogoiaed 

agents a. 36. 


Process (emti .) — 

Service of, on pleader, s* 40. 

Besides recognized agents, an^ person 
residing in court’s jurisdiction may 
be appointed to receive, s. 41. 

Service of, at whose expense, a. 98. 

Costs of service of, s. S3. 

To be served as summons, e. 94. 

Postage for service of, s. 96. 

Govemrnent-pleader to receive, against 
secretary of state, s. 419. 

Service of, on agents of military men, 
s. 467. 

Security may be taken before judgment 
wluTe defendant avoids, s. 477. 

Issue of, in cases referred to arbitra- 
tion, 8. 513. 

Proclamation — 

Regarding absconding witnesses, s. 168. 

Of orohibitory onior attaching immovc- 
Hide property, «. 274. 

Of execution-SHleR, mode of making, 

8 . 289 . 

Of re-Bulo of immoveable property, s. 
309. 

Production — 

Of documents by plaintiff when filing 
plaint, 8. f)9. 

Of Hhopdiouk when filing plaiut, b. 62. 

Of witnoBBcs, s, 71, 

Of additiorml evidence in appellate 
court, 8. 568. 

Prohibitory order — 

When property consists of moveables 
to which dedVudant is entitled Hubjcct 
to lien or right of some other person 
to immediute poBsession thon*of, g, 
268. Form of, sell, iv., No. 138. 

Wbert? property consiBtB of debts not 
secured by negotiable instruments, a. 
268. Form of, sch. iv., No. 139. 

When property consists of shares in 
public company, s. 268, Form of, 
sch. iv., No. 146. 

W'here property consists of immove- 
ables, 8, 274. Form of, sch. iv., No. 
141. 

Whore property conidsts of money or of 
any Bocurity in hands of court or go- 
vomment-ofiiciT, as. 272, 486. Form 
of, soil, iv., No, 142. 

Where proiierty consists of moveables, 
s. 300, Form of, sch, iv*, No. 146, 

Against payment of debts sokl in exe- 
cn^on to any other than purchaser, 
a. 301. Form of, ech. iv.. No. 147. 

Against transfer of shares sold in exe- 
cution before judgiaant, a. 301. Fom 
of, ich. iv*, No. 146» 
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Prohihitary order (contd.) — 

Where propertv consiHta of moveables 
to which detendaTit in entitled sub- 
ject to Hen or rig'ht of some other 
person to immediate jxJssession then^- 
of, H. 486. Form of, sell, ir,, Ko. 
162. 

Before judgement, where property con- 
sists of iimnoveahlos, s. 486. Form 
of, 8ch> iv., No. 163. 

Before judgment^ w here property con- 
sists of inonev in hands of other per- 
sons, or of dol>U not i»einj< negotiable 
instruments, s. 486. Form of, sch. 
iv., No. 164. 

Before jiidgn»ent, where property tM>n- 
sists of shares in public c<»inpdny, s. 
486. Form of, sell, iv., No, 165. 

Prolixity — 

Rejection of plaint on the ground of, 
8. 53. 

R<*jection of written statement on the 
ground of, «. 116. 

Promt S80i*y notes — 

Institution of siimiuary suits on, m, 
5.32—538. 

Property — 

What, liable to attachment and sale in 
execution of decree, s. 266. 

Liable to be seize*!, to stiramofi 

and examine persons as to, s. 267. 

Private alienation of, after attachment 
to be void, s. 276. 

Attached before judgment not tx» be re- 
attached in execution of ilecree, s. 41^1, 

Judgment-debtor arrestetl may apply 
for his discharge on surrender of all 
his, s. ;J36- 

Of ainbassa<l<»r of foreign state may Iw 
attache^i w’hen, k 4.H3. 

Security may be Uk» n before judgment 
where tiefendant is about to dispose 
of his, s. 477. 

Ptiblie auction— 

Sale by, «. 286. 

Proclamation of sale by, a, 287. 

Sale of Uini by collector at, s. 321. 

PMic charUiee— 

When suits relating to, may be brought, 
8.531#, 

Public qffixtr— 

SniU by or against government or, a. 
416. 

Persons autborixed to act for govem- 
nicnt, «. 417. 

Plaints in suits l>y secretary of state, 
g. 418. 

Agf^nt of government to receive pro- 
oeas^ a. 419. 


PuMic officer (contd.) — 

Appearance and answer by secretaTy of 
state, a. 420. 

Attendance of person able to 
quoRiiofis relating to suit against go- 
vernment, s. 421, 

Service on, s. 422. 

Extension of time to enable, to make 
reference to government, s, 423. 

Notice pn'vions to suing secretary of 
state or, s. 424. 

No warrant to be isstu'd in siich suit 
without wTitten consent of district 
judge, s. 425. 

Application where government under- 
takes defence., s. 426. 

Procedure where no such appliciitii>tt 
made, s. 427. 

Defcftdaut not liable to arrest before 
judgment, h. 427. 

Exemption of, fitun personal appear- 
ance., s. 428. 

Procetliire where decree is against go- 
vernment or, s. 429. 

Ptmish ment — 

For offences against arbitrators, a. 513. 

PurcIiOM-money — 

Of movttabh' property imhl, a. 297. 

lU'Ceipt for, s. 297. 

Of immoveable property, time for pay- 
ment in full of, a. 30?. 

Default in paying, a. .309, 

Of lands eonveytHl, form of plaint f«ir, 
seh. iv., No. 14, 

Of immoveable property contract'd to 
be sold l»iJt not convey»'*d, form of 
plaint for, aelu iv., No. 15. 

Purchaser — 

Of iinmoviieble property sold in t»x«H!U- 
tion, certdieaU* to, a. 316. 

And bih transferee with notice, form of 
plaint aguioat fraudulent, ach. iv., 
No. 98. 

Queen — 

App4^als to, «s. 595—616 (aoe aluo -djp- 
prah to qmen). 

Questions — 

Ami answ ers, when tliey may be taken 
down, as. 186, 187. 

Bcfgordtng mesne- profits to be detnr* 
mined by court, s. 244. 

For di-cision of court, agn^emont of par- 
ties to refer, as. 527—531. 
Railroad — 

Fonn <»C plaint for injuries caused by 
ncgligoticc! on, aclt. iv.. No. 87. 
Rank^ 

Exemption of ficniona of, from pommal 

•ppearaooe, a. 641. 

C. P. 51 
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S«-admis8ien^ Refermee--^ 

Of gppml dkmmted for default, a. 5^8. To arbitraition 

BmtmaUe price- W 

ronn of plaint for rood* wld and deli- 
vexed at, uch. iv., No. 7. ^ 

Fomi of plaint for ne(;ea« 4 ariee f uroiehed 
lo family of defendanVa teetator at, References — 
eclw iv-, No. 9. In previous Ac 

Form of plaint for gooda sold at, acli. iv Refund— 

Of balance 

Form of plaint for acrvUiaa at, acb. W., appeals to c 

No. 17. Refusal""^ 

Form of plaint for services and mate* 4 , 

rial, at, .ch. W., No. 19. 

Receipt — To deliver a 

For ftdunied doottmeut, s. 144. scb. iv., !N 

Receiver^ 

Of ioHolvenVt property, appointment of, 

His duty and remuneration, s. 356, 

Of pro|ierty being the subject of suit p . * 

M attaobi^t, ap^intment of. Reyt^trars t 
a. 5()3. Powers of, i 

His liabtlities, s. 1 ^. Rejected, doc 

When ocdieotor may be appointed, s. 604. ^ markc 

High courts a^ diitrieUourts only to Ji^jedion— 

Of plaint, « 

Reception— Of written * 

Of dtieoiiieiits at first bearing, ». 140. Of irrelevan' 

Re^niml^'n^ Of*'i?ioat 

AnjMwmiM. by plwd<ni or. a 3«. „ 4 , 

* «a Of memorau 

filleet of tervioe of proosM on, a. 38. 

Of goveniment, who are, a 417 Meiease 


Reference^ 

To arbitration (see ArbUfestimy 
To bigh court, a. 617. 

Cost of, a. 620. 

Power to alter deoreee of oomt making, 
a. 62L 


111 previous Acts, a. 4. 

Refund — 

Of balance of deposit for expenses in 
appeals to queen, a. 607. 

i Refusal — 

Of pleader to answer, oonseqnenee of, 
s. 12f). 

To deliver eoods, form of plaint lor, 
sch. iv., No. 76. 

Register-^ 

Of suits, s. 58. 

Of anit^ note in, of appearance of go- 
verument- pleader, a. 426. 

Of appeals, a. 548. 

Registrars of s, c. courts— 

Powers of, to slate cases, a. 616« 

Rejected documents — 

To be marked and returned, a. 140. 


Bngviged in a aait exempt from arrest 
while g«dikg to or attend ing court for 
such suit, and while returning from I 
eonrt, a. 64l I 


Of plaint, as. 53—66. 

Of written statement, a. 116. 

Of irrelevant or iuadinisaible documeata, 
a. 140. 

Of application to sue as a pauper, 
sa. 4()5, 407. ^ 

Of oiemuraodum of appeal, a. 643. 

Meleaae — 

Of property from attachment, a. 28CL 

Of ^ud^entdebior on furnishing aeon- 
nty to apply to be dcolaxed an tnsol* 
vent, a. 336. 

When be is entitled to bis, a 34L 

Retie / — 


Btoordtr of Rangoon — Rdief— 

of juriBdietloa and pn»M>diit» of, 

•ittinK u iniolTant oourt,*. 6. Ilciip^inglmmovwWo propo^, whore 

Tfl bo dwmod e high court wi^iu tho ^ inatitoted for, s. 19. 

nauning of tbo aoction uathorieing ReHnqnunhment — 
high ooarta to nmko ruloa rtgaiding Of |Murt of eiuount anod for, a. 43. 
auM in axaoution, a. S37. Remands 

HiRb court to iuelnd^ but not lo m to Qf ^ ^ .ppollata eaurt. a. Mt. 
empower him to mako rake bi^% 

«noonito«tberthaabaowii,a.8J4. gmiedieo— 


lower court, a. 650. 

Rec&my e^f mim — 

Halean^mat of decree for, a. Wk 

Bicmof plaMte^aakina^lia. l¥k 


Of case by aeppeUate court, a. 662. 

Limit ^ a. 564. 

Remedies — 

Omission to aue for one of several, a. 43. 

Remission-^ 

Of court*lee where suit inefcitiiUd in 
another oourt, a. 21. 

Senwml — 

Of QHCt friend, a. 456. 

Of next friend, etaj cl proemdinga on, 
a. 446. 

Of guaidiaa md Mkm let MgkdtA 466. 
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Bemofval (contd.)<»« 

Of proper^ from «ottif i junadiciion, 
taking of »eo&rity frm ^foadaot io 
of rospeetod, a. 4W. 

Qf attiMhffient beforo jodgmeot wben 
soonritj furnubed, a. 494. 

Renl^ 


I Mes jvdicata^ 

' Bar of wita 0 » ih» n IS.' 


nf*Tf *' * i. ^ rigkt, umHim of dmioa 

Of attjwhsaent befofo jodgtneot wben for, a. 200. 

wcnrity famiabed, a. 494. Qf prtpfiiy, aBWfity for, nta daoiaa 

„ appealed •goinat.a.ldd 

ReaervM in laaae, form of plaint for, ReiftffraH&n 

«eb. iv., IJo. Of mombW ibrMtofd with daatmo. 

ITorm of pWnt fotuaa and oeonpaiion tSon and for in juttolm, fom of pVabi 

at fixed, acb. IV., Ko. 21. 


a ataww^vav^ n»iv«N»iwin4 vrii»n 

tion and for iniuttolVon, fom Ot pVahi 
for, ac^h. iv., Ho. 102. 


u*.w, w^u. 1,., «». ^ I tor, aen. iv., wo. lua. 

Fonn of plaint for uae and ooonpation \ Retirement 

at raaaooabk, acH. iv., No. 21 I friend, proeedurt on, a. 447 . 

Form of plamt againat auretiea for pay- j 

ment(>{,«!h.i,.,N..55. i Ot i.Uii.lf»r SS. 

Jiepe(U 1 ()f on ground of non-jariadiction, 

Of enaetmenta, a. 2* 1 #. $7. 

Represeniatitie — 1 Of aummona nnaervod, a. 80. 

If iwlgmentJebtor die before exeention, Of rejoi^ied doonroenta, a 140. 
decree may be executed against his, Of dwumenta put in after lapse of tiin 
a. 2:14. for appeal, a 144. 

Reamut oomimiaiou altar exenation, a. 8»»- 

Form of plaint for money paid to tliird of judgm/mt — 

party at defendaut’a wb. jv*; No. b. for, g, 828. 

Form of plaint for gooda deliver^ at wf,om appVmationa may bo mafl 


fUlUl VI, ytmitv .. - 

fixi-d price to third party at defend- 1 
ant’a, ach. ir., No. 8. . 

Form of plaint for neceaaanea fumienwl 
to defendant's toatator's family with- 
out expreaa, «ch. iv., Ho. 8. . , 

Fom of plaint for goods made at defend 
ant's, and not aooeptod, sob. iv., 
No. 11 

Of immoveabla property, notificatum 

on, s. 909. fit* 

Of goods M at anetioo. form plaint 
for deficiency npon, scb. iv.. No. 13. 
Rmiiesior^ .... 


Who may apply for, s. 628. 

To wfiom applications may bo made, 
a. 624. 

Form of application, a. 625. 

When application to be rejected, a. 02«. 

When to be granted, s. 626. 

Wiwm made to a court tumsisting of two 
or more jiidgea, » 027. 

Application to be rejected If conrt 
eriuaily divided, s. 62» . . , , 

Order granting or refttsing, to U final, 
» (129. ^ . . 

Itogistry of applicatnm gmntsd, and or- 
der for re-bearing, s. 639* 


for deficiency npon, acb. iv.. No. 13. Jlemtnifn-- 
'eocioaton — By high court (see ene^. 

Of ontiact on giwii^ Riaht-- 

of ptoiirt for, «h. 1».. No. 89. nd- - to, 0. 17*. 


Redde— ^ . 

Suits to lie in court witbm wboae June- 
dietiofi defendaota, a. 17. 
Reeiiling-^ 

Out of Britisb India, wbo may ba deem- 
id to be, a. 381 

er to exeentiim of dawea fee posses- 
•ion, a 831. 

To pwditoeri in ohUiotog 
of immoranbla propel^* . . 

Br damwto MImw Ibnn dofeodtoit to 
weentton of droroa lar poiaemion* 

t tSHihm m m mdm wmmK 


To begin. nOis to to, a. 171 
Of pre emption, suit to •* 

To fine for dnmagto not liable to attath* 

Of penwnal sernes not liable to attoeh- 
metii, s, 266. . 

To ftoure mainteoanas nni liaWe to 
^Umbmeat, s. 261 

Tobegioitt«w«wtoP««*»f*®®®* o 

To M. •.t"' *«■ *«“m 

pJiHirt far ohrtmrtioft 

Who are rveogn**” •flT*** a. «»• 
Hoiis agi^nst. a. 438. 

Bxetnpi from nrrert, a. 481 

When their property may be iltoelel. 

bIJliSio i« BritWi laS, ,< iMWNof 

flonrte «(, a. 484. 
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Rvleth-^ 

Loefil goTerooi^iit to mtket for nahite* 
nanoo of attaohod liire^itoek, •* 869. 

High ooart to make^ fof oomduoting «se- 
euiiofi«falefi» «. 287. 

Aa to aale and delivery of moveable pro- 
perty, ee. 296 — 303. 

Ai to Male and delivery of immoveable 
propertv, •«. 304—327. 

For tranaferring to colleeior exeeotion 
of deoreew for aale of immoveable pro- 
perly, local government may make, 
» . 320. 

Aa to transmieeion to collector of decrees 
for execution, local government may 
make, s. 320. 

Am to eolee of land in execation of de- 
creee for money, local government 
may make, m. B27. 

Local government may make, in case of 
execution of provieion* relating to 
negotiai)le iuHtnimenta, a. 538. 

High court to make, to rep^late bust- 
ncHM under chapter relating to ap- 
pealH to queen, s. 612. 

Of piticedure, high court may make 
Murmidiary’, ». 652. 

For aduiiKMion of alhdavitM aa evidence, 
high court may make, a. 647. 

Salary — 

Of public otficor, one moiety of, not 
liable to attachment, e. 266. 

Sah^ 

Bv whom conducted, and how made, 
286. 

Frochiination of, a. 287, 

Time of, a. 21K). 

A(lj<mrnment of, a. 291. 

Btoppage of, on tender of debt and 
coMt, or on pnK>f of payment, a. 291. 

No oflicer to hit! at, a. 29^ 

Ihifaulting purchaser liable for loss by 
«, 293. 

Decreediolder not to hid at, a. 294. 

Rateable diviMiou of proceoda of, a. 295. 

Of negi>tiable inatrumenta and abarea, 
a. 2%. 

Irrwgularity not to vitiate, but person 
injured may aoe for damagea, a. 298. 

Of immoveable property, aa. 365 — 327 
(aoe also ImmimahU property). 

Form of plaint for forecloattre or, ach. 
iv., No. 109. 

Oraer to take, a. 499, 

Of expeneea €»f wiUMiaaea, a. 160. 

Of anbakdoiict^alkmiuioe of judgment- 
debtors, a. 338. 


Second apffeale — 

To He to high court, a. 584. 

Grounds of, as. 584, 585. 

None in suits co^izable by small cause 
courts when m value does not ex- 
ceed 500 rs., s. 586. 

Provisions as to, a. 587. 

Secretary — 

Of corporation or company may be re-* 
quin^ to appear in f^rson, a. 436. 

Secretary of state — 

Suits by or against (see Public officer 
and Goverrmeni), 

Security — 

To be given by person arrested for re- 
fusing to give evidence or produce 
documents, a. 174. 

Judgment-debtor may bo required to 
furnish, s. 240, 

Release of judgnjcnt-debtor on furnish- 
ing, to apply to be declared an insol- 
vent, s. 336. 

Realiroktion of, furnished by judgment- 
debtor failing to apply to be declared 
an insolvent, s. 337. 

Failure of assignee or receiver to con- 
tinue suit or give, on behalf of baak- 
nipt or insolvent, s. 370. 

For costs, plaintitf residing out of 
British India may be required to 
furnish, a. 380, 

ProcHHlure in ctise of failure to furnish 
such, s. 381. 

For costs, next friend to give, beforo 
retiring, s. 447, 

Beforf; decree, next friend or guardian 
ad litem nut to rcsceive money with- 
out leave of court and giving, s. 401. 

Committal to jail of defendant failing 
to give or to Hnd fresh, before judg- 
ment, s. 481. 

May Ih^ bikeu from defendant, or his 
! projicrtv attached, before judgment, 
8, 483. ' 

Rmnver to give, s. 503. 

May be taken from defendant in suit 
on negotiable instnimento, s. 532. 

May Ik) taken from defendant applying 
for leave to appear in suit on nego- 
tiable instruments, a. 633. 

For costs, when court mav order plaint- 
iff in suit on negoUable instroments 
to give^ 8. 636. 

For stay of exeeutioa of appeahiblo 
I decree, 8. 545. 

In oaee of order for exeoatiQii of de- 
I cree iq»pealed against, «. 646. 

Not required from govemmeiit or pnb- 
I He olficer ffur vtaytng eaceottiioii of 

decree, s, 547. 



m 


nfiax TO THE CODE OF OVIL ntOCtOOSX.' 


Seeurity (contd.)— i 

May be required from appelUnt for 
co8t49 of appeal or of origioal aoit or 
IwUj, «♦ 549. 

F or such costs to be taken from appel- 
lant residing out of British Indio, 
8. 549. ^ 

Appellant to give, for respondent's 
costs in case of appeal to queen. 8. 
602. 

Power to revoke such, «. 604. 

Appt'llant to give further, if inadequate, 
s. 605. 

From respondent in case of appeal to 
queen, a. 608. 

Seizure — 

Court may summon and examine per- 
sons us to property liable to, s. 267. 

OE moveable property in possession of 
defendant, s. 269. 

Of property in tiouse or zanina, s. 271. 

See also A itachnhent. 

Separate trial — 

Of causes of action when they can be 
conveniently disposed of, s. 45. 
Separation — 

Of share in execution of decree, collect- 
or to make, s. 265. 

8ei^^ — 

Form of plaint for breach of contract 
to. sch. iv., No. 62. 

Sendee — 

Of summons (see Summons), 

Of process (see Procens). 

Of summons on o^ent, ss. 76, 77. 

Of notices and orders, s. 94. 

Of summons on public oiHoer, s. 422. 

Of summons on corporation or company, 
8. 436. 

Of summons on military men, sa. 467, 
468. 

Sei*ving officer — 

To endorse summons, s. 80. 

To endorse warrant, s. 343. 

Sendees — 

At fixed price, form ol plaint for, sch. 
iv.. No. 16. 

At reasonable price, form ol plaint for, 
seb. ir., No. 17, 

And materials at fixed price, form of 
plaint for, sch. ir.. No 18. 

For materials at reasonable price, form 
ol pUkint for, seb. ir., No, 19. 

SeUin^ aside — 

Of dismissal of snit by dslaiilt, a. 99. 

^ es-patU dsereaa, as. 109^ 109. 

Of awiird, a. 522. 

SeUlemeni — 

Oftsattsa^aa. 

See also /muss. 


Set-offi— 

Written statements to contain paurtion* 
lata of, a 111. 

When court may allow, a 111, 

Effect of, a 111. 

Decree may allow, a 216. 

Of costs, a. 221. 

Share — 

Enforcement of decree for separation 0 % 
a 265. 

Attachment of, s. 268. 

Sale of, by broker, a 296. 

Delirery of, to purchaser, a SOI. 
Transfer of, to pnrebaser after taU^ 
a 302. 

SJdp— 

JjOHi by perils of sea, form of plaint on 
^ marine policy on, sch. ir., No. 49. 
Ship-owner — 

Form of plaint by, against freighter for 
not lotuling, sch. iv., No. 70. 
Shop-book — 

Production of, while filing plaint, s. 62. 
Endorsement of entries in, s. 141. 
Sickness — 

Commission to examine witness unable 
to attend from, a 383. 

Slander — 

No suit to be brought by pauper for, 
8. 402. 

Form of plaint for, sob. iv.. No. 91. 

Situill cause courts — 

Judgments of, what to contain, s. 2(^. 
When commission may be issued to, 
a 386. 

Powers of registrars of, to state cases, 
s. 646. 

Soldiers — 

Suits bj’ and against (see AfiliUiry men). 

Sovereign pririce — 

Who are recNr^guis^Hl agents of, a. 432. 
Suits against, s. 433. 

Exempt from arrest, a. 433. 

When his property may be attaobed, 
a. 433. 

Execution in British India of decree of 
court of, a. 434. 

Special damage — 

Form of plaint for aasault and bailetj 
with, mb, ir.. No* 85. 

Special lame — 

Saring of eertrin, a. 7. 

How far ibis ooda apfdfea tev a 7« 
Sp^ijie legatees — 

Form of plaint for «diiiiiitatnitia» by, 
aeb. ir., No. 106. 

Spedjie moveoMes^ 

Kuimmmeei of docme lew, a 269. 
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Specific performance — 

formal plftiot for, iolLlv,»Kot. 1 

property^ 

Suit lor roooiporf of, on noeonnt of iirre> 
galnritjr in coadtioiti^ taW, «. St98.^ 

Fornw of plaints in antU for» aoh. W*, 
Ko.ft4. 

Special rdief^ 

Forma of plainta foT^ Ho. 99 

ctieq. 

Stating a case — 

Bjr raf iattmr of a. o. court for opinion of 
judge, a. 646. 

Stay — 

Of proceedings where defendant does 
not reaido within luriadictioii, a, 20. 

Of procoedihga, application for, a. 20. 

Of proceedings, when court executing 
decree of another may grant, a. 259. 

Of sale on tender of debt and costs or 
on proof of payment, s. 299. 

Of proceedinga on death or femoral of 
next friend rniiil appointment of new 
next friend, «. 448. 

Of execution of appealable decree, aeou- 
rity required before, aa. 545— 647. 

Stoppage , — 

Of sale on tender of debt or on proof of 
payment, a. 291. 

Subeeription — 

And veridoatioa of plaint, a. 61. 

And vcrilioation of written atatement, 
a. 116. 

Subeejuent indoreee — 

Agaiuat mator, form of plaint by, aoh. 

No. 31. 

Against lirat indorsor (the iodoraement 
neing apeoialh form of plaint by, 
8ch. IV., No. 53. 

Against his immediate Indoi-aer, form of 
pkint by, ach. ir., No. 84. 

Againat intermediate indorser, form of 
pljunt by, ach. ir.. No. 56. 

Aminat maker, 6rat and second indmeer, 
form of plaint by, soli, iv., No. 56. 

Agmaat aooeptor, iorm ot pkint by, 
aoh. ir., No. 40. 

A^nat first indorper f the Indoasement 
being apeciaJ), fwm of plaint by, 
ach,lv., Ifo. 46. 

Againat his immediate indorser, form of 
plaint by, aoh. tv., No. 44. 

Against intermediate indorser, form of 
p^ni by, aali., ir., No. 46. 

Swideicnm-attowa^^ 

Boalaa ot, ^jadammt^totn, a. MB. 
liNs be added to innonfit ad deoiee, a.64^ 

Of dftfandanta meM tmlnra 
ini«4,a.481 ^ 


SulM^itnted eervicc^ ' 

Of anmmona, ea. fi2i~64. 

Suheiilniion — 

Or addition of parties at hearing, a. 27. 

Saite-^ 

Courts to try all aoita onleaa barred, 
a. 11. 

pending, a. 12. 

To be instituted in courts of the lowest 
grade competent to try, a. 16. 

To be instituted where sabject-matter 
situate, a. 16. 

To be inatituted where defendants reside 
or canae of action arose, a. 17. 

For compensation for wrongs to person 
or moveables where to be instituted, 
a. 18. 

For immoveable property in different 
jurisdiction but same aistrict, s. 19. 

For immoveable property in different 
districts, s. 19. 

Procedure in, where the courts in which 
they may i)e brought are subject to 
the same appellate court, a. 22. 

Transfer of, s. 25. 

Ilow to be framed, s. 42. 

What to include, s. 45. 

To be commenced by plaint, s. 48. 

Eegiater of, a. 58. 


On lost negotiable instruments, s, 61. 

By or against government or public offi- 
cers, as. 16-~29. 

By aliens and by or against foreign and 
native rulers, ss. 451 — 434. 

By and against corporations and com- 
panies, 88. 435, 436. 

By and against trustees, executors, and 
administiators, ss. 437 — 439. 

By and a^inst minors and persons of 
unsound mind, ss. 440—464. 

By and against military men, as. 465 — 


Upon negotiable instruments, ss. 532* 
537, 


Eelating to public charities, s. 559« 


Sait — 

To be heard on the day fixed, s. 96. 

To be dismissed if summons not sorvedL 
0.97. 

To be dismissed if neither party appears, 

S.98. 

Flmntilf may bringfresh, where a foriner 
one is dismissed for firilure to psy 
oourt-fbe, 8. 99. 

Plaintilf may bring freslL whm a 
former one is dismissed for non- 
appesranoe, ss. 99, 105. 

May M decreed if 4«5eodniiil fails ta 
appear, s. 100. 
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Suit (coritd.) — 

Consequence of refusal or inability of 
pleader to answer question relatinir 
to, 8. 120. ^ 

Disposal of, at the first hearing, ss. 
162—155. 

Abatement of, where no application 
made by legal repnjsentative of de- 
ceased plaintifi, s. 366. 

^Application to set aside order of abate- 
ment or dismissal of, s. 374. 

Not to abate by reason of death, marri- 
age, or insolvency, s. 369. 

When plaintiff’s bankruptcy or insol- 
vency bars, 8. 370. 

Withdrawal of, s. 373. 

Limitation-law not affected by first, 
s. 374. 

Adjustment of, s. 375. 

Summary procedure — 

In suits on negotiable instruments, ss. 
532--538. 

Sammons — 

Issue of, 8. 64. 

To contain concise statements, s. 65. 
May order defendant to appear in per- 
son, 8. 66. 

When not to appear in person, s. 67. 

To be for settlement of issues or for 
final disposal, s. 68. 

To fix date for defendant’s appearance, 
s. 69. 

To order production of documents, 
8, 70. 

To order production of witnesses, s. 71. 
To whom to be delivered for service, 
R. 72. 

How to be served, s. 73. 

Service of, where there are more de- 
fendants than one, s. 74. 

Service of, on defendant or his agent, 
s. 75. 

Service of, on agent, s. 76. 

Service of, on agent in charge of im- 
moveable proj^rty, s. 77. 

Service of, on male member of defend- 
ant’s family, s. 78. • 

Signature of defendant to, s. 79. 
Procedure where defendant refuses to 
accept, or cannot be found, s. 80. 
Endorsement of time and manner of 
service of, s. 81. 

Examination of officer serving, a. 82- 
Sttbstituted service of, s. 82. 

Effect of substituted service of, a. 83. 
Time for appearance in, s. 84. ^ 

i^rvice of, where defendant resides in 
another iiiiisdiction, and has no 
agent, s. 85. 

Service within preridency-towns and 
Rangoon of, iMtwd by mvitmaX 
eou^ a. 86. 


Summons (contd.)— 

Service at, hi jail, a. 87 . 

Service of, in jail of a different district, 
s. 88. 

Service of, where defendant residee out 
of British India, and has no agent, 
8. 89. 

Service of, tlirough British rerident or 
agent, s. 90. 

Substitution of letter for, a. 91. 

Mode of sending such letter, s. 92. 

Dismissal of suit if plaintiff fails to 
serve, s. 97, 

To produce documents, s. 164- 

Service of, for production of docu- 
ments, 8. 166. 

Time for service of, on witnesses, s. 
167. 

Court may order issue of, on strangers 
to give evidence or produce docu- 
ments, B. 171. 

ConBcqueuces of non-attendance of 
witnesses in answer to, s, 174. 

Service of, on corporation or company, 

s. 436. 

8ervio«‘ of, on public officer, s. 422. 

Service of, on military men, ss. 467, 468. 

Form of, in suits on negotiable instru- 
ments, 8. 532. 

To witnesses (see Witmsn)* 

Smiset — 

Arrest not to be made in bouses after, 
8. 336. 

Surety — 

Decree ^ins^ a. 253. 

Furnishing of, by defendant before 
judgment, s. 479. 

May apply for his discharge, a. 48Q. 

Sureties — 

Form of plaint against, for payment of 
rent, sen. iv., No. 65, 

Surrender — 

Of whole of judgment-debtor’s pro- 
perty, application for dischaige on, 
a. 336. 

Tenant — 

Form of plaint against landlord (with 
special damage) by. sch. iv., No. 67, 

Form of plaint by, wr possession of 
immoveable property, sch- Iv., Ko. 95. 

Tenants — 

May instHote inteipleader-eidts when, 
a. 474. 

Tender — 

Of expenses of witnesaes, u- 161- 

Of debt, stoppage of eale on, a. 291. 

Tesitator — 

Form of phunt for neceeamiee tairiah- 
ed to family of defendani’ei soIl it-, 
No. 9- 







A0 uiui» 


y7iiTd pari'f^ 

Form of plaint for money pifid to, at 
defeodant^a request, Bok iv.^ Ko, 5. 

Form of plaint tor goodn delivered to, 
at defendant's request at fixed price, 
sck iv., No. 8. 

Time — 

For a|)pearaiioe in case of substituted 
service, s. 84* 

For appeamce where defendant resides 
in another jurisdiction, s. 85. 

For appeal, documents put in evi* 
deuce may be returned after lapse 
of, s. 144. 

Court to allow reasonable, where secre- 
tary of state is defendant, s. 420. 

For appearance to be specified in sum- 
iiions, H. 163. 

For sei'ving summons on witnesses, 
s. 167* 

Extension of, to enable public officer to 
correspond with government, s. 423. 

For payment in full of purchase-money, 
8. 307. 

Extension of, for making award, s. 614. 

Appli<mtion to appeal to queen may be 
made within wnat, s. 599. 

TUle — 

Of Act, s. 1* 

ThoU — 

Not liable to attachment, s. 266. 

Trade — 

Suit when to lie in court within whose 
jurisdiction defendant carries on, s. 

Transfer — 

Of suits, s. 25. 

. Of decree for execution, s. 223. 

Of negotiable instruments and shares 
after sale, s. 302. 

2^utie/eree — 

Form of plaint against fraudulent pur- 
chaser and his, sch. iv., No. 98. 

TrandaJtion — 

Of judgment, s. 573. 

Treepcm — 

On land, form of plaint for, msh. !▼., 
No. 71. 

In entering dwelling-house, form of 
plaint for, sch. iv., No. 72. 

On moveables, form of plaint for, sch. 
iv., No, 73. 

2Vtt«<oe»— 

executors, administrators, and, 

Joinder of executors and administrators, 
s. 438. 

Of public charities, suits against, s. 539. 


TTiutte^^ 

Form of plaint for execution of, sch, 
iv., No. 108. 

Umpire — 

See AffniraHon* 

Unsound mind^ 

Provisions as to minors to apply to per- 
sons of, 8. 463. 

Usage — 

Having the force of law or, failure to 
determine some material usage of 
law or, to form ground of appeal, s. 
584. 

Having the force of law, reference to 
high court on questions of law or, 
8. 617. 

Having the force of law, powers of re- 
gistrars of small cause coui*ts to state 
cases involving questions of law or, 
8. 646. 
tTse— 

Form of plaint for money received to 
plaintiff’s, sch. iv., No. 2. 

And occupation at fixed rent, form of 
plaint for, sch. iv., No. 21. 

And occupation at reasonable rent, form 
of plaint for, sch. iv., No. 22. 

Water for irrigation, form of plaint for 
obstnicting a right to, sch. iv., No. 82. 

Valuation — 

R(‘jection of plaint for improper or in- 
sufficient, s. 54. 

Value of relief — 

Where wrongly stated, plaint to be re- 
jected, s. 54. 

Verijwation , — 

Of plaint, s. 51. 

Contents of, s. 52. 

To be signed and attested, s. 52. 

Of written statements, s. 115. 

By corporation or company, s. 435. 

Vessel — 

Lost by perils of sea, form of plaint on 
marine policy on, sch. iv., No. 49. 
Village munsifs — 

In Madras, saving of jurisdiction and 
procedure of, s. 6. 

Village panehdyats — 

In Madras, saving of jurisdiction and 
procedure of, s. 6, 

Wages — 

Of labourers and domestic servants not 
liable to attachment, s. 266. 

Wa^ds of court — 

Provisions as to minors not to apply to, 
8. 464. 

Warehouseman — 

Form of piaint against, for refusal to 
deliver goods, sch. iv., No. 75* 
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Warrant — 

When to iesue, 8. 250, 

Date, signature, seal, and delivery of, 
s. 251. 

To direct judgment-debtor to be brought 
up, 8. 337. 

Endorsement on, s. 343. 

Not to be issued in suits against govem- 
/nent without written consent of dis- 

“T trict judge, 8. 425. 

Execution of, in cantonments, s. 469. 

To issue where surety applies for his 
discharge, s. 480. 

Warranty — 

Of moveables, form of plaint for breach 
of, Bcb. iv., No. 68. 

Waste — 

Injunction to stay, s. 492. 

By lessee, form of plaint for, sch. iv., 
No. 83. 

Form of plaint for injunction restrain- 
ing, sen. iv., No. 100. 

Water — 

Form of plaint for polluting, under 
plaintiff's land, sch. iv., No. 78. 

For irrigation, form of plaint for ob- 
structing right lo use, sch. iv., No. 82. 

Water-course — 

Form of plaint for diverting, sch. iv.. 
No. 81. 

Way — 

Form of plaint for obstructing, sch. iv., 
No. 80. 

Wearing apparel — 

Not liable to attachment, s. 266. 

Withdrawal — 

Of attachment after satisfaction of de- 
cree, 8. 275. 

Of suit, B. 373* 

Of attachment before judgment, s. 485. 

Witnesses — 

Summons to direct production of, s. 71. 

Summoning of, s. 161. 

Tender of expenses to, s. 161. 

Procedure where insufficient sum de- 
posited for expense of, s. 162. 

Time, |»lace, and purpose of, to be speci- 
fied in summons, s. 163. 

May be summoned to produce docu- 
ments, s. 164. 

Court may require any person present 
to give evidence or produce documents, 
8. 165. 

How summons to be served on, s. 166. 

Time for serving summons on, s. 167. 

Attachment of property of absconding, 
8. 168. 

Withdrawal of attachment on appear- 

ance of, 8. 169. 


Witnesses (oontd.) — 

Procedure in case of non-appearance of, 

8. 170. 

Court may summon strangers to give 
evidence or produce document, s. 171. 

Persons summoned as, must atttend, 

8. 172. 

Departure of, s. 173. 

Consequence of non-attendance of, s. 
174. 

Consequence of refusal to give evidence 
or produce documents, s, 174. 

Prooedni-e regarding absconding, s. 175. 

Rules for personal attendance of, s. 176. 

Consequenoe of refusal of patty to give 
evidence when called on, s. 177. 

Rules as to, applied to parties summon- 
ed, s. 180, 

Examination of, s. 181. 

Evidence of, to be i*ecorded in form of 
narrative, s. 182. 

Interpretation of evidence of, s. 188. 

Memorandum of substance of evidence 
of, B. 184, 

When the evidence of, may be taken 
down in English, s. 186. 

When any particular question or answer 
may be taken down, 8. 186. 

Where questions to, are objected to, 
8. 187. 

Remarks on demeanour of, s. 1 88. 

Memorandum of evidence in appealable 
•cases, s. 189. 

Procedure where judge unable to make 
such memoranduui, s. 190. 

Power to deal with the evidence of, taken 
by another judge, «. 191. 

Power to examine immediately, s. 192. 

Court may recall and examine, s. 193. 

Commission for examination of, s. 383. 

Attendance, examination, and punish- 
ment of, before commissioner, s. 399. 

Production of additional, in apfiellate 
court, 8. 568. 

Exempt from arrest while going to or 
returning from court, s. 642. 

Wives — 

Enforcement of decree for recovery of, 
8. 259. 

Women — 

Exemption of, from personal appearance, 
8.640. 

Not exempt from arrest, s. 640. 

Work for gain — 

Suit when to He in court within whose 
jurisdiction defendant may personally, 
8. 16. 

WorJernmukip — 

I Form of plaint against builder for de- 

i fective, sch. iv.. No. 63. 

F. 0. 53 
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Written etateTnenfe— 

Tender off 110. 

Pitxitoalart of $eMS! to be given in, 

s. 111. 

Not to be teeeived after firet bearbg 
onleee called for bj court, s. 112. 

Conaeqtieuoe of failare to present, a. 113. 

Frame of, «. 114. 

To be eul^cribed and verified, e. 115. 

Hejection of argumentative, prolix, or 
irrelevant, s. 116. 

Bimmtnation of parties by court regard- 
ing allegations in plaints or, s. 117. 
Written statement (form of ) — 

Where payee ftues maker, sob. iv., 
No.fiT 

In case of itt|nrie8 caused by alleged 
negligent driving, sch. iv., No. 88. 

In suits for administration by legatees, 
sch. iv., No. 107. 


Wrongful deiemHon — 

Of mombles, form of plaint Iotj aeh. 
iv„ No. 07. 

Wrongful toMng — 

Of moveables, form of plaint for, totu 
iv., No. 96, 

Wrongs — * " 

To person or moveaUes, sniis to be iirt 
stitttted where for compensation foi^ 
s. 18. 

To immoveable property, suits to be in- 
stituted where for compensation for^ 
B. 19. ^ 

Forms of plaints for compensation upo|| 
sch. iv.. No. 71 et seg. 

Zandnas — 

Attachment of property in, s. 271* 
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